This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■"N/^ 


">^ 


^««MkiiiiMiiiiiiiiiiiiH 


r 


) 


HANDBOOK 

OF  THE 

LAW  OF  CONTRACTS 


BY 
WN.  L.  CLABK 


WEST  P0BLISHIN6  CO. , 
ST.  PAUL,  MINN. 
1894 


Of  elementary  treatises  on  all  the  principal  subjects  of  the  law.    The 
special  features  of  these  books  are  as  follows : 

1.  (JX  6uccintf  etaUmtni  of  feabtn({  ptmctvtu  m  6Ccic& 

feffer  i^pe. 

2.  ($  more  cxftnWb  commenf are,  efuctbatins  f^e  ptindpttB. 
y  (l^es  anb  ouf^ortttee* 

Published  in  regular  octayo  form,  and  sold  at  the  uniform  price  of 

^3.75  9^t  t)ofume,  incfuWng  ^fitjere. 


1.  Norton  on  Bills  and  Notes,      (2d  EdMon.) 

2.  Clark's  Criminal  Law. 

3.  Shtpman^s  Common- Law  Pleading.      (2d Edition.) 

4.  C/ar^  on   Contracts. 

5.  Black* s  Constitutional  Law.      (2d Edition.) 

6.  Fetter  on  Equity. 

7.  C/tfr>^  ^«   Criminal  Procedure, 

8.  Tiffany  on  Sales, 

9.  Glenn*s  International  Law, 

10.  Jaggard  on   Torts.      (2  vols.) 

11.  Black  on  Interpretation  of  Laws, 

12.  jfiTtf/^  ^/i  Bailments  and  Carriers, 

13.  Smithes  Elementary  Law, 

14.  /Ta/^  <7«  Damages. 

15.  Hopkins  on  Real  Property, 

16.  /Ttf/^  ^«   Torts. 

17.  Tiffany  on  Persons  and  Domestic  Relations, 

18.  Croswell  on  Executors  and  Administrators, 

19.  C/ar>t  ^/i   Corporations. 

20.  George  on  Partnership. 

21.  Shipman  on  Equity  Pleading, 

22.  Fisher  on  Agency. 

23.  McKelvey  on  Evidence. 


To  follow :  Handbooks  of  the  Law  of  Code  Pleadings 
Federal  Procedure^  Private  International  Law,  Insurance, 
Personal  Property,  Wills,  Patents,  Extraordinary  Remedies, 
Negligence,    Municipat    Corporal  ions  j    Roman    Law. 

Other  subjects  in  preparation  to  be  announced  later. 


^uflfie^eb  anb  for  eafe  6e 

TTeet  (|)u6ft0^n5  Co.,  ^t  Q()auf,  (Qlinn. 

A8273 


PREFACE. 


In  preparing  fills  work  the  object  has  been  to  present  the  general 
principles  of  the  law  of  contract  clearly  and  concisely,  with  proper 
e3q>lanationB  and  illustrations, — ^not  to  make  a  digest  There  has 
been  no  attempt  to  be  original  for  the  mere  sake  of  originality. 
Statements  of  rules  have  been  freely  taken  from  recognized  authori- 
tiea  So  much  use  has  been  made  of  Sir  William  Anson's  and  Mr. 
Leake's  works,  that  acknowledgment  has  not  always  been  made  in 
the  notea  A  general  acknowledgment  is  therefore  made  here. 
Where  matter  has  been  obtained  from  other  sources  it  has  been  duly 
acknowledged. 

Xearly  10,000  cases  have  been  cited.  Every  one  of  them  has  been 
personally  examined,  and  is  cited  because  in  point, — not  because  it 
has  been  cited  by  some  other  writer,  or  in  some  other  case,  or  be- 
cause it  is  found  in  the  digests.  A  few  cases  have  been  cited  for 
their  valuable  dicta,  or  because  they  collect  and  discuss  the  cases, 
but  in  most  instances  the  cited  case  will  be  found  to  embody  an 
actual  decision  directly  in  point  Where  a  number  of  decisions 
haTe  been  cited  to  the  same  point,  the  leading  cases  and  those  best 
Olagtratire  of  the  principle  involved  have  been  cited  first 

W.  L.  a,  Jr. 
St  Paul,  Biliin.,  November  15th,  1894.  ^     - 
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CHAFTES  I. 


DEFIKinOK,  NATURE,  AND  REQUISITES  OP  OONTRAOT  IN 

GENERAU 

1-2  Contract  Defined. 

8.  Agreement 

4.  Obligation. 

6.  Goncnrrence  of  Agreement  and  Obligation. 

0.  Promise. 

7-e.  "Void,"  "Voidable,"  and  ''Unenforceable*'  Agreements. 

10.  Essentials  of  Contract 

CONTRACT  DEFINED— BBOADEST  SENSE. 

L  A  contract,  in  its  broadest  sense,  is  an  agreement 
whereby  one  or  more  of  the  parties  acquires  a  right,  in 
rem  or  in  personam,  in  relation  to  some  person,  thing, 
•ot,  or  forbearance.    It  may  be,  in  its  inception: 

(a)  Executory;  that  is,  where  an  obligation  is  assum- 

ed by  one  or  both  parties  to  do  or  forbear  from 
doing  some  act.  The  rights  acquired  are  rights 
in  personam. 

(b)  Executed;  that  is,  where  everything  is  done  at  the 

time  of  agreement,  and  no  obligation  is  assumed, 
as  in  the  case  of  a  conveyance  of  land  without 
*c6VBnant9^  or.^.s^le  fmd  imm^ijiate  ^d^BlJ^very  of 
goods  for  cash  -and  ^thout  -Warranty^-*  -  Execu- 

*The  propriety  of  calling  snch  an  agreement  a  contract  has  been  questioned. 

LAW  0^^.-1  358695 


^,  AND   BEQUISITES  OF  CONTRACT.         [Ch.    1 

^acts  when  fully  performed   are   also 
"iye  executed. 


SAME— FBOFEB  SENSE. 

contract  in  its  narrower,  and  more  proper,  sense  is 
contract.    It  is  the  result  of  the  concurrence 
of  agreement  and  obligation,  and  may  be  defined  as  an 
agreement  enforceable  at  law,  made  between  two  or  more 
persons,  by  which  rights  are  acquired  by  one  or  more  to 
acts  or  forbearances  on  the  part  of  the  other  or  others.^ 
EXCEPTIONS— There   are   two  classes   of  obligation 
-which  are  commonly  called  contract,  but  which 
are  more  properly  called  quasi  contract,  being 
created   by  law   without  agreement,  and  even 
against  the  vriH  of  the  person  bound.    These  are: 
(a)  So-called  contracts  of  record  consisting  of  Judg- 
ments of  a  court  entered  otherwise  than  by 
consent. 

^  The  following  are  some  of  the  definitions  glren  in  the  books: 

*'An  agreement  enforceable  at  law,  made  between  two  or  more  persons,  by 
which  rights  are  acquired  by  one  or  more  to  acts  or  forbearances  on  the  part 
of  the  other  or  others."     Anson,  Cont.  9. 

''Every  agreement  and  promise  enforceable  by  law  is  a  contract**  Pol. 
'  Cont  1. 

*'An  agreement  upon  sufficient  consideration,  to  do  or  not  to  do  a  particular 
tliing."     Bl.  Ck)mm.  442;  2  Kent  Ck)mm.  449. 

''An  agreement  between  two  or  more  parties  for  the  doing  or  the  not  doing 
of  some  particular  thing."     1  Pars.  Cont  6. 

**A  contract  or  agreement  not  under  seal  may  be  defined  to  be  an  engage- 
>ment  entered  into  between  two  or  more  persons,  whereby,  in  consideration 
^f  something  done  or  to  be  done  by  the  party  or  parties  on  one  side,  the  party 
or  parties  on  the  other  promise  to  do  or  omit  to  do  some  act."     Chit  Cont  7. 

"A  contract  is  a  promise  from  one  or  more  persons  to  another  or  others, 
either  made  in  fact  or  created  by  law,  to  do  or  refrain  from  some  lawful 
thing;  V^^^&l^  ^f^^Xf^f  ®  ^^^  ?^  2tli^«Qr&(itl^r,  6t  being  reduced  to  a  judi- 
cial recGrd/iMr^Vekig  aosompaiied  bjC  a"  ^Mi  coiusideiStitton,  or  being  executed, 
and  not  being  in  a  form  forbidden  or  declared  inadequate  by  law."  Bish. 
Coat.  S  22. 


Ch.    13  OONTBACT  DEFINBD — PROPER  8EN8B.  8 

(b)  Obligatioxis  created  by  law  to  do  justice  between 
parties,  one  of  -whom  has  paid  or  received 
something  which  the  other  ought  to  have  paid 
or  received. 

When  we  speak  of  contracts  we  generally  mean  executory  con- 
tracts, and  it  is  of  this  kind  of  contract  principally  that  this  work 
is  to  treat.  A  contract  in  this  sense  results  from  the  combination 
of  the  two  ideas  of  ^'agreement"  and  ^'obligation/'  It  is  that  form 
of  agreement,  or  meeting  of  minds,  which  directly,  and  not  re- 
motely, contemplates  and  creates  an  obligation;  and  the  contrac- 
tual obligation  is  that  form  of  obligation  which  springs  directly  from 
agreement.  These  features  are  present  in  all  real  contracts. 
They  are  the  very  foundation  of  contract  as  a  legal  conception.  In 
reference  to  all  real  contracts  it  may  be  said  that  there  must  be 
l^al  agreement  and  legal  obligation,  and  it  may  also  be  said  with- 
out exception  that  whenever  there  is  legal  agreement  contemplating 
and  resulting  directly  in  legal  obligation  there  is  contract  Those 
judgments  of  a  court  of  record  which  are  rendered  against  a  party 
after  litigation,  and  against  his  will,  and  \vhich  are  termed  contracts 
of  record,  and  those  obligations  which,  in  the  absence  of  any  agree- 
ment at  all,  are  imposed  by  the  law  for  the  purpose  of  justice,  as, 
for  instance,  where  a  person  has  paid  or  received  something  which 
another  person  ought  to  have  paid  or  received,  are  not  really  con- 
tracts at  alL  They  are  quasi-contract  By  reason  of  a  fictitious 
promise  created  by  law,  they  have  the  semblance  of  contract. 
There  is  also  an  apparent  exception  to  the  requirement  of  agi-ee- 
ment  in  cases  where  a  person  so  acts  as  to  lead  the  other  to  believe 
that  he  agrees,  and  to  act  on  such  belief,  in  which  case  the  law  will 
conclusively  presume  that  he  agreed,  or  say  that  he  shaU  be  estopped 
hj  his  conduct  from  saying  that  he  did  not  in  fact  agree.  With 
the  exception  of  the  cases  we  have  mentioned,  every  contract  is  the 
result  of  an  agreement  between  the  parties,  made  with  the  intention 
of  creating,  and  in  fact  creating,  an  obligation.  It  is  necessary, 
therefore,  to  clearly  understand  what  is  meant  by  the  terms  ^'agree- 
ment^ and  ^obligation,"  and  how  they  may  or  may  not  concur  so  as 
to  create  a  contract 

It  will  be  seen  in  the  course  of  the  discussion  that  there  may  be 
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a^eement  without  the  intention  to  directly  create  an  obligation, 
and  there  may  be  an  obligation  not  directly  created  by  agreement, 
in  which  cases,  except  in  the  case  of  quasi  contracts,  there  is  no  con- 
tract relation. 


AGBEEMENT. 

3.  Agreement  is  the  expression  by  two  or  more  per- 
sons, either  by  words  or  by  conduct,  of  a  common  inten- 
tion to  affect  the  legal  relations  of  those  persons.'  There 
must  be  a  meeting  of  two  minds  in  one  and  the  same  in- 
tention.   To  constitute  agreement  in  law,  therefore — 

(a)  At  least  two  parties  are  necessary. 

(b)  The  intention  must  be  distinct,  and  must  be  com- 

mon  to  both   parties;   there   must  be  neither 
doubt  nor  difference. 

(c)  The  intention  must  be  expressed.    This  may  be 

either  by  words  or  by  conduct. 

(d)  The  intention  must  be  communicated  by  each  to 

the  other. 

(e)  The  intention  must  refer  to  legal  relations. 

(f)  The   consequences  must  affect  the   parties   them- 

selves. 

Prom  the  very  nature  of  agreement  the  most  essential  element  is 
the  consent  of  the  parties.  There  must  be  a  meeting  of  two  minds  in 
one  and  the  same  intention.  In  the  absence  of  this  element  there  can 
be  no  agreement,  and,  therefore,  no  contract  It  is  of  the  utmost  im- 
portance that  the  student  should  clearly  understand  what  Is  meant 

'  See  Anson,  Gont  3.  "(1)  An  agreement  Is  an  act  In  the  law,  whereby  two> 
or  more  persons  declare  their  consent  as  to  any  act  or  thing  to  be  done  or 
forborne  by  some  or  one  of  those  persons  for  the  use  of  the  others  or  other 
of  them.  (2)  Such  declaration  may  consist  of  (a)  the  concurrence  of  the- 
parties  in  a  spoken  or  written  form  of  words  as  expressing  their  common  in- 
tention, or  (b)  a  proposal  made  by  some  or  one  of  them,  and  accepted  by  the- 
others  or  other  of  them/'    Pol.  Cont  1. 
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by  agreement  as  a  legal  conception,  and  that  he  should  know  its  essen- 
tial elements;  for  in  all  cases,  with  the  exceptions  mentioned,  if 
one  of  these  elements  is  lacking,  there  can  be  no  contract.  He 
flhonld  start  ont^  then,  with  the  proposition  that  to  constitute  con- 
tract there  must  be  agreement,  and  agreement  which  the  law  can 
recognize;  and  must  bear  in  mind  the  requisites  of  such  an  agree- 
ment 

Two  Portia  Necasary. 

In  the  first  place,  it  is  manifest  that  at  least  two  parties  are  neces- 
sary. There  may  be  more  than  two,  but  there  cannot  be  less.  It 
is  therefore  impossible  for  a  man  to  make  an  agreement  or  contract 
with  himself  .• 

DMnd  Qnnmon  Iniention. 

It  is  also  essential  that  there  shall  be  a  distinct  intention,  and  an 
intention  which  is  common  to  both  parties.  If  there  is  doubt  or 
difference,  there  is  no  meeting  of  minds,  and  hence  no  agreement 
If  a  person,  when  asked  whether  he  will  do  a  certain  thing,  says, 
'^eiy  possibly,"  there  is  doubt,  and  no  agreement  is  reached;  and 
if  he  says  he  will  do  something  else,  there  is  a  difference,  and  there- 
fore no  agreement  From  the  very  nature  of  agreement  there  can 
be  neither  doubt  nor  difference. 

Ea^nrmion  cf  Jntention. 

The  state  of  mind  or  intention  of  a  person,  being  impalpable,  can 
be  ascertained  only  by  means  of  outward  expressions,  such  as  words 
and  acta  Accordingly,  the  law  judges  of  the  state  of  mind  or  in- 
tention of  a  person  by  outward  expressions  only,  and  excludes  all 
qnestions  concerning  intentions  unexpressed.  It  imputes  to  a  per- 
wn  a  state  of  mind  or  intention  corresponding  to  the  rational  and 
bonest  meaning,  not  only  of  his  words,  but  of  his  actions  as  well; 
and  where  the  conduct  of  a  person  towards  another,  judged  by  a 
i^saaonable  standard,  manifests  an  intention  to  agree  in  regard  to 
some  matter,  that  agreement  is  established  in  law  as  a  fact,  what- 
erer  may  be  the  real  but  unexpressed  state  of  his  mind  on  the  mat- 

"Another  reason  why  a  mim  cannot  enter  into  a  contract  with  himself  Is  be- 
€aaae  he  cannot  be  under  a  legal  obligation  to  himself.  This  will  be  present- 
er explained.    Post*  p.  8. 
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ter.^  In  judging  of  intention  from  a  person's  words  and  conduct, 
where  his  acts  are  inconsistent  with  his  words,  the  former  are,  in 
general,  accepted  as  the.  more  reliable  guide  to  the  intention;  and 
the  conduct  may  in  some  cases  determine  the  intention,  even  in 
opposition  to  the  words.* 

Same — The  Term  ^^Implied  Contract.^ 

The  term  "implied  contract"  is  frequently  used  in  the  text-books 
and  in  the  decisions  and  opinions  of  the  judges,  and  it  will  be  well 
to  explain  at  the  outset  what  is  meant  by  the  term.  It  is  used  in 
two  senses: 

(1)  As  we  have  stated,  quasi  contracts  are  a  class  of  obliga- 
tions which  are  implied  or  created  by  law  without  any  agreement 
whatever  between  the  parties.  Where,  for  instance,  one  i)erson  has 
paid  out  money  which  another  person  ought  to  have  paid,  the  law 
implies  a  contract  on  the  part  of  the  latter  to  repay  him.  Such  is 
also  the  case  where  one  person  has  received  something  which  an- 
other ought  to  have  received;  the  law  implies  a  contract  on  his 
part  to  make  good  to  the  latter  the  benefit  to  which  he  is  so  en- 
titled. These  are  not  true  contracts.  They  are  implied  or  created 
by  law  without  any  agreement  or  contract  in  fact,  and  even  against 
the  will  of  the  person  made  liable.  They  are  more  properly  called 
quasi  contracts. 

(2)  There  is  another  class  of  contracts  often  termed  "implied,'* 
in  which  agreement  is  an  essential  element  They  differ  in  no  re- 
spect from  other  contracts  involving  agreement,  except  in  the  evi- 
dence of  the  agreement  For  instance,  if  a  person  takes  goods  from 
a  store  with  the  merchant's  cognizance,  it  is  said  that  there  is  an 
implied  contract  to  pay  for  them.  Nothing  more  is  meant  by  this 
than  that,  in  so  taking  the  goods,  he  has  by  his  conduct  expressed 
an  intention  to  pay  for  them.  To  say  that  the  law  from  this  im- 
plies a  contract  is  to  say  no  more  than  that  his  conduct  proves  his 
agreement  to  pay.  The  law  does  not  create  the  contract  as  it  does 
in  case  of  quasi  contracts.  The  contract  is  created  by  the  parties 
themselves,  and  the  law  merely  says  that  they  have,  by  their  con- 
duct, expressed  their  intention.  There  is  no  difference,  except  in 
the  evidence  of  the  intention  and  agreement,  between  these  con- 
tracts and  a  contract  resulting  where  a  man  takes  goods  and  exe- 

« Leake,  Cent.  8. 
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elites  a  written  promise  to  pay  for  them.  The  contract  in  the  cases 
we  have  been  explaining  is  implied  as  a  matter  of  fact  from  the 
evidence,  and  not  as  a  matter  of  law  merely,  as  in  case  of  quasi  eon- 
tracts. 

Qmmunicaiion  of  Intentwn, 

Agreement  further  imports  that  there  shall  be  a  mutual  com- 
munication between  the  parties  of  their  intentions  to  agree,  for 
without  this  neither  could  know  the  state  of  the  other's  mind.  The 
law,  therefore,  judges  of  an  agreement  between  two  persons  ex- 
clusively from  those  expressions  of  their  intentions  which  are  com- 
municated between  them.  Mere  uncommunicated  intention,  though 
common  to  both  parties,  cannot  constitute  agreement.  If  a  person 
aaks  another  if  he  will  do  something,  and  the  latter  makes  no  re- 
ply, there  is  no  agreement,  even  though  he  may  intend  to  do  it.  A 
aecret  acceptance  of  a  proposal  cannot  constitute  agreement;  nor, 
it  is  said,  can  agreement  result  where  the  intention  of  a  party  is 
conununicated,  not  to  the  other  party,  but  to  a  third  person.^ 

R^erence  to  Legal  Rdatiom. 

An  agreement,  to  be  recognized  as  such  by  the  law,  so  as  to  con- 
Btitute  a  contract,  must  be  "an  act  in  the  law;"  ^  that  is,  it  must  be, 
on  the  face  of  the  matter,  capable  of  having  legal  effects;  and 
therefore,  the  Intention  of  the  parties  must  refer  to  legal  relations, 
so  that  the  courts,  which  can  only  deal  with  legal  relations,  may 

*  Leake,  Cont  8.  Intention  may  be  communicated  to  the  agent  of  a 
party,  Init  this  is  equivalent  to  communication  to  the  party  himself.  In 
White  T.  Corlies,  46  N.  Y.  467,  the  defendants  wrote  plaintiff,  "Upon 
an  agreement  to  finish  the  fitting  up  of  offices  57  Broadway  in  two  weeks 
from  date,  you  can  begin  at  once."  No  reply  to  this  note  was  ever 
made  by  the  plaintiff,  and  on  the  next  day  it  was  countermanded;  but 
before  the  countermand  the  plaintiff  had  begun  performance  by  purchasing 
materials  and  beginning  work.  The  court  held  that  the  note  did  not  make  an 
agreement;  that  it  was  a  mere  proposition,  and  must  have  been  accepted  by 
the  plaintiff  before  either  party  was  bound.  **In  the  case  in  hand,"  it  was 
said,  *^e  plaintiff  determined  to  accept  But  a  mental  determination  not 
indicated  1^  speech,  or  put  in  course  of  indication  by  act  to  the  other  party, 
is  not  an  acceptance  which  will  bind  the  other.  Nor  does  an  act  which  in 
Itself  is  no  indication  of  an  acceptance  become  such  because  accompanied  by 
an  DoeTinced  mental  determination." 

'Pol  Cont  2. 


8  DEFINITION,  NATURE,  AND   REQUISITES  OF   CONTRACT.         [Ch.  1 

take  cognizance  of  it.  It  must  have  reference  to  the  assumption 
of  legal  rights  and  duties,  as  opposed  to  engagements  of  a  social 
character  and  engagements  of  honor.  If  a  person  agrees  to  sdl 
another  a  horse,  the  agreement  refers  to  legal  relations,  and  may 
result  in  contract;  but,  if  a  person  agrees  to  go  to  another's  house 
to  dine,  the  intention  refers  merely  to  a  social  engagement,  and  no 
contract  results.    Legal  consequences  are  not  contemplated.^ 

Consequences  must  Affect  the  Parties. 

In  order  that  agreement  may  result  in  obligation,  so  as  to  con- 
stitute contract,  the  consequences  of  the  agreement  must  affect  the 
parties  themselves;  otherwise  the  verdict  of  a  jury,  which  is  an 
agreement  between  the  jurors,  would  satisfy  the  requirements.* 

'  It  has  been  said  that  we  may  accept  as  a  test  of  this  question  that  the  In- 
tention must  relate  to  something  which  is  of  some  value  in  the  eye  of  the  law, 
something  which  can  be  assessed  at  a  money  value.  Anson,  Cont  2.  It  is 
true  that  the  matter  of  an  agreement  must  be  reducible  to  a  money  value, 
to  be  enforceable;  but  this  necessity  does  not  spring  from  the  nature  of  agree- 
ment See  post,  p.  11.  Furthermore,  there  may  be  agreements  which  will 
meet  this  requirement,  and  yet  wiU  not  result  in  contract,  because  of  the  in- 
tention of  the  parties;  that  is  to  say,  because  of  failure  to  refer  to  legal 
relations.  A  man  who  invites  another  to  dine  with  him,  or  perform  any  other 
social  function,  goes  to  expense  in  making  preparations,  and  if  the  engage- 
ment is  broken,  there  is  a  loss  which  may  be  assessed  at  a  money  value,  but 
this  does  not  make  the  agreement  a  contract.  The  reason  is  that  the  parties 
do  not  contemplate  legal  relations  and  consequences.  The  engagement  is 
merely  a  social  one.  If  a  man  should  desire  another's  presence  at  dinner 
for  business  reasons,  and  the  engagement  should  be  made  by  both  parties 
with  this  understanding,  it  would,  no  doubt,  constitute  a  contract  for  a 
breach  of  which  an  action  would  lie*  The  question  must  be  determined  by 
the  intention  of  the  parties,  as  well  as  by  the  nature  of  the  matter  of  the 
agreement  The  fact  that  the  matter  contemplated  is  reducible  to  a  money 
value  does  not  make  the  agreement  a  contract,  unless,  in  addition  to  this, 
the  parties  intend  to  affect  their  legal  relations. 

*  If  a  fund  is  held  by  the  trustees  under  a  will,  to  be  paid  over  to  the  tes- 
tator's daughter  on  her  marriage  with  their  consent,  and  they  give  their 
consent  to  her  marrying,  this  declaration  of  consent  affects  the  duties  of  the 
trustees  themselves,  for  it  is  one  of  the  elements  determining  their  duty  to 
pay  over  the  fund.  StUl  it  is  not  an  agreement,  for  it  concerns  no  duty  to  be 
performed  by  any  one  of  the  trustees  to  any  other  of  them.  There  is  a  com- 
mon duty  to  the  beneficiary,  but  no  mutual  obligation.     PoL  Ck>nt  a 
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OBLIGATION. 

4.  Obllfiration  is  a  control  exercisable  by  definite  per- 
aons  over  definite  persons  for  the  purpose  of  definite  acts 
or  forbearances  reducible  to  a  money  value.'*  The  essen- 
tials in'detail  are  that — 

(a)  At  least  two  parties  are  necessary. 

(b)  The  parties  must  be  definite. 

(c)  The  acts  to  be  done  or  forborne  must  be  definite. 

(d)  The  matter  of  the  obligation  must  be  reducible  to 

a  money  value. 

Obligation  is  a  legal  bond  or  tie  wherebj  constraint  is  laid  upon 
a  person  or  gronp  of  persona  to  act  or  forbear  on  behalf  of  another 
person  or  group.  Its  characteristics  will  be  briefly  shown,  and  it 
ahoold  be  remembered  that,  since  there  can  be  no  contract  without 
oUigation,  every  element  essential  to  the  creation  of  an  obligation 
is  essential  to  the  creation  of  a  contract. 

Two  Partie$  Neeeaaary. 

From  the  rery  nature  of  things,  two  persons  are  necessary.  There 
may  be  more  than  two,  but  there  cannot  be  lesa  A  man  cannot  be 
under  a  legal  obligation  to  himself,  or  even  to  himself  in  conjunction 
with  others.  He  may  owe  a  natural  or  moral  duty  to  himself,  but  a 
duty  is  not  an  obligation  unless  it  is  enforceable  at  law.  A  man  can- 
not sue  himself,  and  therefore  cannot  be  under  an  obligation  in  law 
to  himadf.  It  follows,  then  that  a  man  cannot  enter  into  a  contract 
with  himself,  or  even  with  himself  and  otbora.  In  an  English  case, 
where  a  man  had  borrowed  money  from  a  fund  in  which  he  and  oth- 
ers were  jointly  interested,  and  covenanted  to  repay  the  money  to  the 
Joint  account,  it  was  held  that  he  could  not  be  sued  upon  his  covenant 
The  covenant,  to  my  mind,  is  senseless,"  said  Pollock,  G.  B.  '1 
do  not  know  what  is  meant,  in  point  of  law,  by  a  man  paying  him- 

*Aiiaon,  Cent  7.  ''By  'obUgation'  we  mean  the  relation  that  exists  between 
two  persons,  of  whom  one  has  a  private  and  peculiar  right  (that  i8»  not  a 
merely  public  or  official  right,  or  a  right  Incident  to  ownership  or  a  permanent 
famfly  relation)  to  control  the  other's  actions  by  caUing  upon  him  to  do  or 
f'TbHir  some  particular  thing."    PoL  Ck)nt  3. 


10  DEFINITION,  NATURE,  AND   REQUISITES   OF   CONTRACT.         [Cb.  1 

self.'' "  And  in  a  Massachusetts  case  it  was  said  that  '^t  is  a  first 
principle  that,  in  whatever  different  capacities  a  person  may  act, 
he  never  can  contract  with  himself,  nor  maintain  an  action  against 
himself.    He  can  in  no  form  be  both  obligor  and  obligee."  ^* 

Uie  Parties  Must  be  Definite. 

The  parties  to  an  obligation  must  be  definite,  both  those  having 
the  right  to  exercise  control  and  those  bound.  A  man  cannot  be 
under  an  obligation  to  the  entire  community.  His  liabilities  to  the 
political  society  of  which  he  is  a  member  are  matters  of  public  or 
criminal  law.  Nor  can  the  whole  community  be  under  an  obliga- 
tion to  him.  The  correlative  right  on  his  part  would  be  a  right 
in  rem,  and  would  constitute  property,  as  opposed  to  obligation. 
Whether  the  right  is  to  personal  freedom  or  security,  to  character, 
or  to  those  more  material  objects  which  we  commonly  call  property, 
it  imposes  a  corresponding  duty  on  all  to  forbear  from  molesting 
the  right  Such  a  right  is  a  right  in  rem.  It  is  of  the  essence  of 
obligation  that  the  liabilities  imposed  are  imposed  on  definite  per- 
sons, and  are  thems?lves  definite.  The  rights  which  it  creates  are 
rights  in  personam.*'  There  are  apparent  exceptions  to  this  rule 
in  the  case  of  contracts  made  by  and  with  cities  and  other  municipal 
corporations  and  with  the  state.  The  state  represents  the  pub- 
lic, and  such  is  also  the  case  with  municipal  corporations,  but 
this  fact  does  not  prevent  contracts  with  them.  A  municipal  cor- 
poration or  the  state  is  a  definite  party,  distinct  from  the  members 
of  the  community. 

The  Rights  and  Liabilities  Must  be  Definite. 

To  constitute  an  obligation  enforceable  in  law,  the  rights  and  lia- 
bilities given  and  imposed  must  be  definite.  In  other  words,  it  must 
relate  to  definite  acts  and  forbearances.  The  freedom  of  the  person 
bound  by  an  obligation  is  not  curtailed  generally,  but  is  limited  in 
reference  to  some  particular  act  or  series  or  class  of  acts.  If  the 
thing  to  be  done  or  forborne  is  so  indefinite  or  uncertain  that  the 
court  cannot  say  what  was  agreed  upon,  it  cannot  enforce  the  agree- 

"*  Faulkner  v.  Lowe,  2  Exch.  595. 

"  Eastman  v.  Wright  6  Pick.  (Mass.)  316.    And  see  Allln  v.  Shadburne,  1 
Dana,  (Ky.)  68. 
"  Anson,  Cont  5. 
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ment.    An  agreement  not  enforceable  creates  no  obligation,  and 
therefore  cannot  result  in  contract 

The  JTiing  to  be  Done  or  Forborne  must  be  Reducible  to  a  Money  Valuer 

The  matter  of  the  obligation — that  is,  the  thing  to  be  done  or  for- 
borne — mnst  possess,  or  mnst  be  reducible  to,  a  pecuniary  value. 
It  mnst  have  some  ascertainable  value,  in  order  to  distinguish  legal 
from  moral  and  social  relations.  Gratitude  for  a  past  kindness  can- 
not be  measured  by  any  standard  of  value,  nor  can  annoyance  and 
disappointment,  caused  by  the  breach  of  a  social  engagement 
Courts  of  law  can  only  deal  with  matters  to  which  the  parties  have 
attached  an  importance  estimable  by  a  standard  of  value  of  which  the 
courts  may  take  cognizance. 


CONCUBBENCE  OF  AGREEMENT  AND  OBLIGATION. 

6.  An  agreement  resulting  in  contract  is  that  form  of 
agreement  ixrhich  directly  contemplates  and  creates  an  ob- 
ligation ;  and  the  contractual  obligation  is  that  form  of  ob- 
ligation ixrhich  springs  directly  from,  agreement. 

EXCEPTIONS — ^As  before  stated,  there  are  exceptions 
in  the  case  of  those  obligations  called  quasi 
contracts. 

"Agreement"  is  a  broader  term  than  '^contract,''  and  includes  acts 
in  the  law  of  two  kinds  besides  those  which  we  ordinarily  term  con- 
tracts: 

(1)  An  agreement,  for  instance,  may  not  create  an  obligation,  and 
therefore,  in  reason,  may  not  result  in  a  contract,  because  its  effect  is 
eondnded  as  soon  as  the  parties  have  expressed  their  common 
assent.  Buch  are  conveyances  of  land  without  covenants,  gifts, 
and  saleaof  chattels  for  cash,  with  inmiediate  delivery,  and  without 
warranty.  The  agreement  of  the  parties  effects  at  once  a  transfer 
of  rights  in  rem,  and  leaves  no  obligation  subsisting  between  them. 
It  is  otherwise  if  the  conveyance  is  with  covenants  annexed,  or  if 
the  sale  is  on  future  delivery,  or  on  credit,  or  with  a  warranty. 
8Qch  agreements  are  called  '^executed  contracts,"  but  they  create 
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no  outstanding  contractnal  obligation,  and  It  is  at  least  questionable 
whether  they  can  properly  be  termed  contracts.* 

(2)  Again,  agreements  may  create  obligations  only  incidentally 
or  remotely,  and  will  therefore  not  constitute  a  contract;  the  es- 
sence of  contract  being  in  the  fact  that  the  direct  purpose  of  the 
agreement  is  to  create  an  obligation.  These  agreements  have  tlie 
characteristic  just  alluded  to  of  effecting  their  main  object  imme- 
diately upon  the  expression  of  the  intention  of  the  parties,  but 
they  differ  from  simple  conveyances  and  gifts,  not  only  in  creating 
outstanding  obligations  between  the  parties,  but  sometimes  pro- 
viding for  the  coming  into  existence  of  other  obligations,  and  those 
not  between  the  original  parties  to  the  agreement  Marriage,  for 
instance,  sometimes  erroneously  called  a  contract,  effects  a  change 
of  status  from  the  moment  the  consent  of  the  parties  is  expressed 
before  a  competent  authority.  At  the  same  time  it  creates  obliga- 
tions between  the  parties  which  are  incidental  to  the  transaction, 
and  to  the  immediate  objects  of  the  expression  of  consent  or  agrt^e- 
ment.  So,  also,  a  settlement  of  property  in  trust  for  persons  unborn 
effects  much  more  than  the  mere  conveyance  of  a  legal  estate  to  the 
trustee.  It  imposes  on  him  incidental  obligations,  some  of  which 
may  not  come  into  existence  for  a  long  time.    It  creates  possibilities 

*  There  Is  the  highest  authority  for  speaking  of  conveyances  of  land  with- 
out covenants,  gifts,  and  sales  of  goods  for  cash,  with  immediate  delivery, 
and  without  warranty,  as  executed  contracts.  2  Bl.  Comm.  443;  1  Story, 
Oont  I  22;  Fletcher  v.  Peck,  6  Granch,  87.  The  propriety,  however,  of  call- 
ing such  agreements  contracts  has,  with  reason,  been  questioned.  Anson, 
Oont  3.  It  is  of  the  essence  of  contract,  as  a  legal  conception,  that  it  shall 
contemplate  and  create  a  right  In  personam;  that  it  shall  impose  an  obli^ra- 
tion  on  one  of  the  parties  to  do  or  forbear  from  doing  some  act  An  agree- 
ment by  which  a  person  binds  himself  to  convey  land  would  therefore  be  a 
contract;  but  how  can  a  conveyance  be  called  a  contract?  It  creates  no  obli- 
gation, but,  at  the  very  moment  the  parties  agree,  the  agreement  is  carried 
out  Until  the  deed  is  delivered  and  accepted  there  is  no  agreement,  and 
therefore  no  contract  At  the  moment  when  It  is  delivered  and  accepted 
there  is  agreement,  but  at  that  moment  also  the  agreement  Is  fully  performed. 
There  is  at  no  time  any  obligation.  An  executory  contract,  when  it  has  been 
fully  performed,  as,  for  Instance,  an  agreement  to  convey  land  performed 
by  conveyance,  may  properly  be  called  an  executed  contract,  for  there  has 
been  a  contract;  but  a  conveyance  of  land,  as  distinguished  from  an  agree- 
ment to  convey,  has,  strictly  speaking,  never  been  a  contract  at  all.  It  Is  the 
execution  of  a  contract,  and  not  a  contract  To  the  effect  that  an  executed 
gift  is  not  a  contract  see  Wheeler  v.  Glasgow  (Ala.)  11  South.  Rep.  753. 
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of  obligation  between  him  and  persons  who  are  not  yet  in  existence. 
These  obligations  are  the  result  of  agreement,  but  they  are  not  con- 
tract" 

SouTca  of  Obligation^ — Direc&y  from  Agreenwid, 

Obligation  may  arise  directly  from  agreement  Here  we  find  that 
form  of  agreement  which  constitutes  contract  An  offer  is  made 
by  one  person  and  accepted  by  another,  so  that  one  consents  to 
intend,  and  the  other  to  expect,  the  same  thing;  and  the  result  of 
this  agreement  is  a  legal  tie,  binding  the  parties  to  one  another  in 
respect  to  some  future  act  or  forbearance. 

Same—Ddict  or  Tori. 

Obligation  may  arise  from  delict  or  tort.  This  occurs  where  a 
primary  right  to  forbearance  has  been  violated;  where,  for  in- 
stance, a  right  to  proi)erty,  to  security,  or  to  character  has  been 
violated  by  trespass,  assault,  or  defamation.  The  wrongdoer  i» 
bonnd  to  pay  to  the  injured  party  whatever  damages  he  has  sus- 
tained, and,  under  some  circumstances,  further  damages  by  way  of 
punishment  8uch  an  obligation  is  not  created  by  the  free  will  of 
the  parties,  or  by  agreement,  but  springs  up  immediately  upon  the 
occurrence  of  the  wrongful  act  The  person  injured  has  a  cause  of 
action  which  is  said  to  arise  ex  delicto,  as  distinguished  from  such 
as  arise  ex  contractu.^^ 

Same — Breach  of  Contrad. 

Obligation  may  arise  from  breach  of  contract  While  one  person 
is  under  promise  to  another,  the  promisee  has  a  right  against  the 
promisor  to  performance  of  the  promise  when  performance  becomes 
due,  and  to  the  maintenance  up  to  that  time  of  the  contractual  re- 
lation. But,  if  the  promisor  breaks  his  promise,  the  promisee's 
rijrht  to  performance  has  been  violated,  and,  even  if  the  contract 
ia  not  dischai^ed,  a  new  obligation  springs  up, — ^a  right  of  action  for 
damages,  similar  to  that  which  arises  upon  a  delict  or  tort  The 
canse  of  action  results  from  the  breach  of  contract,  and  is  said  to 
arise  ex  contractu. 

'^Anaon,  Cent  3;  Wade  v.  Kalbfleisch.  58  N.  Y.  282;  Ditson  v.  Ditson.  4 
R.  L  87;  Kaynard  v.  HiU,  126  U.  S.  190»  8  Sup.  Ct  Rep.  723;  Watkins  v. 
Watkins,  135  Mass.  83. 

"Anson,  Cont  7. 

"Leake,CoDt  a 
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Same —  Q\um  Contract — Judgments. 

Olligation  may  arise  from  the  Judgment  of  a  court  of  competent 
jurisdiction  ordering  something  to  be  done  or  forborne  by  one 
party  in  respect  of  another.  This  kind  of  obligation  is  called  a 
'^contract  of  record/'  It  may  arise  from  entry  of  judgment  by  con- 
sent of  the  parties,  in  which  event  the  element  of  agreement  is  pres- 
ent; but,  on  the  other  hand,  it  may  arise  against  the  will  of  the 
party  bound  thereby,  in  which  case  there  is  no  element  of  agreement, 
and  therefore  no  true  contract.  Such  an  obligation  is  quasi  con- 
tractual, like  those  obligations  mentioned  in  the  following  para- 
graph.* 

Same — Qiuui  Contract  from  Acts  of  Parties. 

Again,  obligation  may  arise  from  quasi  contract  because  of  acts 
of  the  parties.  This  is  the  term  applied  to  a  class  of  legal  relations 
in  which  there  is  neither  agreement  nor  delict  or  breach  of  duty. 
A  person  pays  something  which  another  ought  to  pay,  or  receives 
something  which  another  ought  to  receive,  and  the  law  imposes  on 
him  the  duty  to  make  good  to  the  other  party  the  advantage  to 
which  the  latter  is  so  entitled.  The  law  creates  or  implies  a  prom- 
ise to  perform  this  duty,  and  so  invests  the  relation  with  the  sem- 
blance of  contract.  As  the  term  "quasi"  implies,  these  obliga- 
tions are  not  contracts  in  the  proper  sense;  and  the  time  will  prob- 
ably come  when  they  will  no  longer  be  treated  as  contracts.! 
Same — Indirectly  from  Agreement — Marriage — Trusts. 

Finally,  obligation  may  spring  from  agreement,  and  yet  be  dis- 
tinguishable from  contract  As  explained  in  speaking  of  agree- 
ment, this  is  the  case  with  obligations  incidental  to  such  acts  as 
marriage  and  the  creation  of  a  trust.  Contractual  obligations  may 
arise  incidentally  to  an  agreement  which  has  for  its  direct  object 
the  transfer  of  property.  In  the  case  of  a  conveyance  of  land  with 
covenants  annexed,  or  the  sale  of  a  chattel  with  a  warranty,  the 
obligation  hangs  loosely  to  the  conveyance  or  sale,  and  is  so  easily 
distinguishable  that  it  may  be  dealt  with  as  a  contract.  But  in 
cases  of  trust  or  marriage  the  agreement  is  far-reaching  in  its  ob- 
jects, and  the  obligations  incidental  to  it  are  either  contingent,  or 
at  any  rate  remote  from  its  main  purpose^  or  immediate  operation. 

•  Post,  p.  70. 
t  Post,  p.  752. 
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To  create  an  obligation  is  the  one  object  which,  the  parties  have  in 
view  when  they  enter  into  that  form  of  agreement  which  is  called 
contract 

PROMISE. 

6.  A  promise  is  the  declaration  by  a  person,  by  words 
or  by  conduct,  of  an  intention  and  willingness  to  be  bound 
to  do  or  to  forbear  from  doing  something  at  the  request 
or  for  the  use  of  another,  when,  but  not  before,  that  dec- 
laration has  become  binding  by  its  acceptance  by  the 
promisee  so  as  to  create  any  obligation.^'  A  promissory 
expression  before  acceptance  is  merely  an  offer  of  a  prom- 
ise. 

We  are  in  the  habit  of  considering  as  the  essential  feature  of 
contract  a  promise  by  one  or  more  parties  to  another  or  others  to 
do  or  forbear  from  doing  certain  specified  acts;  and  many  of  the 
books  use  the  term  "promise,"  rather  than  "agreement,"  to  define 
contract  "In  an  agreement  as  the  source  of  a  legal  contract,"  it 
is  said,  "the  matter  intended  and  agreed  imports  that  the  one  party 
shall  be  bound  to  the  other  in  some  act  or  i)erformance,  which  the 
latter  shaU  have  a  legal  right  to  enforce."  The  signification  of  au 
intention  to  do  some  act,  or  observe  some  particular  course  of  con- 
duct, made  by  the  one  party  to  the  other,  and  accepted  by  him,  for  the 
purpose  of  creating  a  right  to  its  accomplishment,  is  called  a  prom- 
ise." 

The  term  'promise"  is  nsed  to  signify  a  binding  promise,  as  op- 
posed to  a  mere  ofifer  of  a  promise.  A  promissory  expression 
amounting  to  an  offer  of  a  promise  does  not  become  a  promise  until 
it  becomes  binding  by  its  acceptance  by  the  person  to  whom  it  is 
made.  ^  Before  it  is  accepted  it  is  a  mere  offer  of  a  promise,  called 
in  the  civil  law  a  "pollicitation."  "  It  must  also  be  noted  that  it  is 
not  every  statement  of  intention  that  will  amount  to  an  offer  of 
a  promise  which  by  acceptance  will  be  turned  into  a  promise.  An 
offer  differs  from  a  mere  statement  of  intention  in  that  it  imports 
a  willingness  to  be  .bound  to  the  party  to  whom  it  is  made.    If  a 

"Anson,  Cont  4;  PoL  Coat  1.  ^ Leake,  Ck>nt  13.  "See  post,  p.  35. 
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person  says  to  another,  '^  Intend  to  sell  my  horse  If  I  can  get  f  100 
for  it,"  there  is  no  offer  that  can  be  tnmed  into  an  agreement,  bnt 
merely  a  declaration  of  intention.  There  is  no  declaration  of  will- 
ingness to  be  bound.  If,  however,  he  says,  ^  will  sell  yon  my  horse 
if  you  will  give  me  f  100  for  it,**  there  is  an  offer,  and,  if  it  is  ac- 
cepted, there  is  a  contract,  consisting  of  mutual  binding  promises  to 
deliver  the  horse  on  the  one  side,  and  to  accept  and  pay  for  it  on  the 
other.*<> 

Upon  this  principle  that  expressions  not  intended  to  be  binding 
do  not  constitute  a  promise  it  is  held  that  commendatory  expres- 
sions concerning  the  quality  of  goods  made  upon  negotiation  for  sale^ 
without  intending  to  warrant  the  quality,  do  not  create  a  contract 
of  warranty;  and  that  expressions  in  business  circulars,  stating 
the  terms  on  which  goods  wiU  be  sold,  do  not  amount  to  offers  which 
may  be  turned  into  a  binding  promise  by  acceptance.  In  discuss- 
ing Agreement  we  have  already  shown  that  there  must  be  no 
doubt  If  a  promise  is  so  indefinite  that  it  cannot  reasonably  be 
determined  what  was  intended,  it  is  not  enforceable  We  have 
also  seen  that  the  agreement  must  refer  to  legal  relations.  A  prom- 
ise to  perform  some  social  function,  or  a  promise  made  in  fun,  with- 
out contemplating  legal  consequences,  is  not  enforceable.  Nor,  as 
we  shall  see,  is  a  promise  enforceable  if  there  is  wanting  a  particular 
form,  or  a  consideration,  or  both,  required  by  law;  or  if  the  object 
is  unlawful. 

Looking  at  contract,  then,  in  the  light  of  a  promise,  we  may  say 
that  there  are  three  stages  necessary  to  the  making  of  that  sort  of 
agreement  which  results  in  a  contract:  (1)  There  must  be  an  offer; 
(2)  there  must  be  an  acceptance  of  the  offer,  resulting  in  a  promise; 
and  (3)  the  law  must  attach  a  binding  force  to  the  promise,  so  as 
to  invest  it  with  the  character  of  an  obligation. 

The  promise  results  from  the  agreement  of  the  parties,  and  neces- 
sarily results  from  every  agreement  which  directly  contemplates 

**  In  Randall  v.  Morgan,  12  Ves.  67,  a  person,  In  answer  to  a  suitor  for  his 
daughter,  wrote:  "I  shall  allow  her  the  interest  on  £2,000  whether  she  re- 
mains single  or  man*Ies.  If  the  latter,  I  may  bind  myself  to  do  it,  and  pay 
the  principal  at  my  death  to  her  and  her  heirs.*'  This,  though  acted  upon  by 
the  suitor,  was  construed  not  to  Import  an  intention  to  give  a  binding  promise^ 
and  consequently  was  held  not  to  create  a  contract. 
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and  creates  an  obligation.    The  agreement  makes  the  contract,  and 
the  promise  is  merely  a  feature  of  the  contract. 

In  treating  of  the  question  of  consideration,  we  shall  see  that  a 
eonaideration — ^that  is,  some  benefit  accruing  to  the  promisor  or 
detriment  suffered  by  the  promisee — ^is  necessary.  A  gratuitous 
promise,  or  promise  without  consideration,  if  not  under  seal,  is  said 
to  be  nudum  pactum. 


VOID,  VOIDABLE,  AND  UKENFOBCEABLE  AGBEEMENTS. 

7.  A  void  agreement  is  one  that  is  entirely  destitute  of 
legal  efBsot. 

8.  A  voidable  contract  is  one  that  is  capable  of  being 
afflrmed  or  rejected  at  the  option  of  one  of  the  parties, 
but  -v^hich  is  binding  on  the  other. 

8.  An  unenforceable  contract  is  one  that  is  valid,  but 
incapable  of  being  sued  upon  or  proven. 

In  the  course  of  our  discussion  we  will  frequentiy  hare  occasion 
to  use  the  terms  ''void,''  '^voidable,"  and  ^^unenforceable,"  as  ap- 
plied to  agreements  or  contracts,  and  some  explanation  of  them  is 
adrisable  at  the  outset 

We  have  seen,  and  in  dealing  with  the  formation  of  contract 
we  will  see  more  in  detail,  that  certain  requisites  are  essential, 
and,  if  thej  are  absent,  the  contract  is  said  to  be  Yoid.  By  this 
it  is  meant  that  it  has  no  legal  effect  whatever.  Clearly,  in  such 
a  case,  there  is  no  contract  at  all,  and  it  is  a  misuse  of  terms  to 
speak  of  it  as  sudu  A  transaction  or  agreement  cannot  be  void 
and  be  called  a  contract,  so  it  is  more  accurate  to  say  that  the 
transaction  or  agreement  is  void. 

A  voidaUe  contract  is  not  destitute  of  legal  effect,  but  may  be 
valid  and  binding.  It  is  a  contract  that  is  capable  of  being  affirmed 
or  rejected  at  the  option  of  one  of  the  parties.  It  is  binding  if 
he  chooses  to  affirm  it,  and  is  of  no  effect  if  he  chooses  to  reject 
it  nie  other  party  has  no  say  in  the  matter.  Such  is  the  case, 
as  we  shall  see,  with  contracts  into  which  one  of  the  parties  has 
induced  the  other  to  enter  by  means  of  fraud.  The  latter  may  re- 
LAW  ooHT.— a 
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pndiate  the  contract,  or,  if  he  sees  fit,  he  may  waive  the  fraud,  and 
hold  the  former  to  his  bargain. 

It  will  seem,  at  first  thought,  that  certain  agreements  said  to  be 
void  are  not  so  in  fact  For  instance,  as  we  shall  see,  an  agree- 
ment may  be  void  on  the  ground  of  mistake,  or,  in  a  few  cases,  be- 
cause of  the  infancy  of  one  of  the  parties;  but,  if  the  mistake  or 
infancy  is  not  pleaded  in  the  action  to  enforce  it,  the  parties  will  be 
held  bound.  Such  an  agreement,  however,  is  just  as  void  as  an 
agreement  to  do  something  which  the  law  forbids.  The  cause  of 
nullity  is  latent,  but  this  does  not  alter  the  character  of  the  trans- 
action.   It  is  void  if  the  defendant  chooses  to  prove  it  so.^ 

K  the  defendant  in  these  cases  may,  at  his  option,  avoid  the  con- 
tract, or  let  it  stand,  there  would  seem  to  be  a  certain  unreality  in 
the  distinction  between  void  and  voidable  agreements;  but  this  is 
not  so  in  fact  In  case  of  voidable  agreements  there  is  a  contract, 
though  it  is  marked  by  a  flaw;  and  the  party  who  has  the  option 
may  affirm  it  in  spite  of  the  flaw.  Where,  however,  an  agreement 
is  void,  it  falls  to  the  groimd  as  soon  as  its  nullity  becomes  ap- 
parent. It  is  incapable  of  aifirmance.  Another  distinction  is  in 
the  fact  that  in  case  of  voidable  contracts  innocent  third  persons, 
acting  in  good  faith,  may  acquire  rights  thereunder,  and  thereby 
cut  off  the  right  to  avoid  it;  but  no  such  rights  can  be  acquired 
where  the  transaction  is  void.  As  we  shall  see  when  we  come  to 
treat  of  the  formation  of  contract,  if  a  person  sells  goods  to  another, 
being  led  to  think  that  the  vendee  is  somebody  else,  and  the  vendee 
sells  them  to  an  innocent  third  person,  the  latter  acquires  no 
rights  in  the  goods,  for  the  contract  is  void  on  the  ground  of  mis- 
take.** Where,  however,  a  person  sells  goods  to  another,  being  led 
by  the  latter's  fraud  to  think  that  the  market  is  falling,  an  innocent 
purchaser  for  value  from  the  vendee  acquires  title,  and  the  vendor 
is  left  to  his  action  against  his  vendee  for  damages  for  deceit  The 
contract  is  voidable  only.**  In  the  first  case  the  complete  nullity 
of  the  transaction  prevents  any  rights  arising  under  it  if  the  mis- 
taken party  choose  to  avoid  it;  in  the  second  there  is  a  contract, 

■^Anson,  Gont.  204. 

"  Cundy  v.  Lindsay,  3  App.  Gas.  405. 

"  Babcock  v.  Lawson,  4  Q.  B.  Div.  394. 


Ch.  1]  ESSENTIALS   OF  CONTRACT.  19 

and  one  cajMible  of  creating  rights,  and  the  person  defrauded  has 
but  a  limited  right  to  set  it  aside. 

A  contract  which  is  unenforceable  cannot  be  set  aside  at  the  op- 
tion of  one  ci  the  parties  to  It  The  obstacles  to  its  enforcement 
do  not  touch  the  existence  of  the  contract,  but  only  set  difficulties 
in  the  way  of  action  being  brought  or  proof  given.  The  contract  is 
Talid,  but  because  of  these  obstacles  it  cannot  be  enforced.  Such 
is  a  contract,  as  we  shall  see,  which  fails  to  comply  with  some  of 
the  provisions  of  the  statute  of  frauds,  requiring  writing,  and 
io  cannot  be  proved;  or  a  contract  which  has  become  barred  by  the 
statute  of  limitations,  nie  defect  in  these  contracts  is  not  ir- 
remediable. In  the  first  it  may  be  remedied  by  supplying  the 'writ- 
ing, and  in  the  second  by  procuring  a  proper  acknowledgment  of 
the  barred  debt;  but  it  will  be  noticed  that  the  defect  can  be  rem- 
edied only  with  the  concurrence  of  the  party  to  be  made  liable. 

ESSENTIALS  OF  CONTRACT. 

Having  ascertained  the  particular  features  of  contract  as  a 
juristic  conception,  the  next  step  is  to  ascertain  how  contracts  are 
made.  A  part  of  the  definition  of  contract  being  that  it  is  an  agree- 
ment enforceable  at  law,  it  follows  that  we  must  analyze  the  ele- 
ments of  a  contract  such  as  the  law  will  hold  to  be  binding  between 
the  parties  to  it 

10.  Aa  there  xniist  be  an  agreement  directly  contem- 
plating and  resulting  in  an  obligation,  and  the  agreement 
must  be  enforceable  in  the  law,  therefore — 

(a)  There  must  be  a  distinct  communication  by  the 

parties  to  one  another  of  their  intention,  or  an 
oflBor  and  acceptance. 

(b)  The  agreement  must  possess  the  marks  which  the 

law  requires  in  order  that  it  may  aJfect  the  le- 
gal relations  of  the  parties,  and  be  an  act  in  the 
law.    Therefore — 

(1)  It  must  be  in  the  form  required  by  law. 

(2)  There  must  be  a  consideration,  when  re- 
quir^d  by  law. 
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(o)  The  parties  must  be  capable  in  law  of  making  a 
valid  contract. 

(d)  The  consent  eaqarossod  in  ofTer  and  acceptance  must 

be  genuine. 

(e)  The  objects  which  the  contract  proposes  to  effect 

must  be  legal. 

Where  all  of  these  elements  coexist,  a  valid  contract  is  the  result. 
If  any  one  of  them  is  absent,  the  agreement  is  in  some  cases  merely 
unenforceable;  in  some  voidable  at  the  option  of  one  of  the  parties; 
and  in  some  absolutely  void  We  will  now  take  up  in  turn  each  of 
these-  elements  in  separate  chapters,  and  in  the  course  of  the  dis- 
cussion it  will  be  seen  that  most  of  the  principles  of  the  law  of  con- 
tract spring  from  the  very  nature  of  agreement  or  obligation,  as 
just  explained  It  is  for  this  reason  that  it  has  been  sought  to  give 
at  the  outset  a  general  idea  of  what  is  meant  by  those  terma 
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IN  OENEBAL. 

IL  To  oonstltate  a  contract  by  agreementi  the  expres- 
sion of  common  Intention  must  generally,  if  not  always, 
arise  from  an  ofBar  made  by  one  party  to  another,  and  an 
scoeptanoe  by  the  latter,  with  the  result  that  one  or  both 
are  bonnd  by  a  promise. 

IS.  The  offer  may  be— 

(a)  Of  a  promise,  or 

(b)  Of  an  act. 

18.  The  acceptance  may  be — 

(a)  Simple  assent;  but  this  applies  to  contracts  un- 

der seal  only. 

(b)  atviixg  of  a  promise. 

(c)  Doing  of  an  act. 

In  practical  matters,  and  for  the  purpose  of  creating  obligations, 
creiy  eiqyression  of  a  common  intention  arrired  at  by  two  or  more 
parties  is  nltimateiy  reducible  to  question  and  answer,  or  to  offer 
ud  acceptance.^    Thus,  if  a  person  agrees  to  sell  an  article  to 

'Anson,  Ooot  U;  Leake,  Ckmt  12;  Tbmston  y.  Thornton,  1  Cnsh.  (Biass.) 
9L   Firfloek  objects  tbat  thUB  analysis  does  not  properly  apply  to  a  case  in 
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another  for  a  certain  price,  and  the  latter  agrees  to  buy  it,  we  can 
trace  the  process  to  the  moment  when  the  seller  says  in  words  or 
by  conduct,  **Will  yon  give  me  so  much  for  the  article?"  and  the 
buyer  replies,  **I  will;**  or  when  the  buyer  says,  ''Will  you  take  so 
much  for  the  article?"  and  the  seller  says,  "I  will."  There  is  always 
this  question  and  answer,  or  offer  and  acceptance,  though  in  many 
cases  it  is  not  in  so  many  words.  A  tradesman  displaying  his 
goods  says  in  act,  though  not  in  words,  ''Will  you  buy  my  goods 
at  my  price?"  and  a  customer  taking  goods  with  the  tradesman's 
cognizance  virtually  says,  "I  will."  The  proprietor  of  a  public 
conveyance,  by  running  it  in  such  a  way  and  place  as  to  invite 
people  to  use  it,  virtually  says,  "Will  you  pay  me  the  fare  if  I 
carry  you?"  and  one  who  gets  into  the  conveyance  to  be  carried, 
by  his  conduct  says,  ''I  will,"  as  plainly  as  if  he  were  to  use  the 
words.  And  so  all  voluntary  contracts  may  be  reduced  to  question 
and  answer,  either  in  words,  or  by  conduct,  or  both.  The  question 
is  the  offer;  the  answer  the  acceptance  of  the  offer. 

Forms  of  Offer  and  Accqttance. 

(1)  A  contract  may  originate  in  the  offer  of  a  promise,  and  its 
acceptance  by  simple  assent,  but  this  applies  only  to  contracts 
under  seal,  for,  as  will  presently  be  seen,  the  law  requires  a  con- 
sideration to  support  a  promise  not  under  seal,  and  mere  assent 
is  not  enough.  Thus,  where  one  person  promises  another  by  writ- 
ing under  seal  that  he  will  do  a  certain  thing,  or  pay  a  certain 
sum,  and  the  promisee  assents  to  the  proposal,  both  are  bound, 
and  there  is  a  contract.  Until  such  assent,  there  is  only  an  offer. 
The  offer,  unlike  offers  not  under  seal,  is  at  common  law  irrevoca- 
ble^ owing  to  the  seal;  but  until  it  has  been  assented  to  by  the 
person  to  whom  it  is  made  it  does  not  bind  him.  A  person  cannot 
be  forced  to  accept  even  a  benefit,  though,  under  some  circum- 
stances, acceptance  may  be  presumed  by  the  law  where  there  is 
nothing  to  show  the  contrary. 

which  the  consent  of  the  parties  U  declared  in  a  set  form,— as  where  they 
both  execute  a  deed  or  sign  a  written  agreement  PoL  Oont  4.  But  he 
adds  that,  "notwithstanding  the  difficulties  that  arise  in  making  proposal 
and  acceptance  necessary  parts  of  the  general  conception  of  contract,  there 
is  no  doubt  that  in  practice  they  are  the  normal  and  most  Important  ele- 
ments."   Id.  8. 
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(2)  As  already  shown,  the  presence  of  a  public  conyeyance  on  the 
street  is  a  constant  offer  by  its  proprietor  to  carry  persons,  and 
when  a  person  steps  into  the  conyeyance  he  accepts  the  offer,  and 
promises  to  pay  the  fare.    This  is  an  offer  of  an  act  for  a  promise. 

(3)  If  a  person  who  has  lost  property  offers  by  advertisement 
a  reward  to  any  person  who  shall  return  it,  he  offers  a  promise 
for  an  act,  and  when  a  person  returns  the  property  he  accepts 
and  performs  the  act,  and  the  promise  becomes  binding. 

(4)  If  a  person  offers  another  to  pay  him  a  certain  sum  on  a 
future  day  if  the  latter  will  promise  to  perform  certain  services 
for  him  before  that  day,  or,  vice  yersa,  he  offers  a  promise  for  a 
pnHuise,  and  where  the  person  to  whom  the  offer  is  made  accepts 
it  by  promising  to  perform  the  services  or  to  pay,  as  the  case  may 
be,  both  parties  are  bound,  the  one  to  do  the  work  and  the  other 
to  make  the  payment    This  is  the  offer  of  a  promise  for  a  promise. 

Exfoded  and  Executory  Oormderation. 

It  win  be  noticed  that  cases  (2)  and  (3)  differ  from  (4)  in  an  im- 
portant respect.  In  (2)  and  (3)  the  contract  is  formed  by  one  party 
doing  all  he  can  be  required  to  do  under  the  contract.  The  con- 
tract is  formed  by  performance  on  one  side,  and  it  is  this  perform- 
ance which  makes  obligatory  the  promise  on  the  other.  The  out- 
standing obligation  is  all  on  one  side.  In  (4)  each  party  is  bound 
to  some  act  or  forbearance  in  the  future.  There  is  an  outstanding 
obligation  on  both  sides.  Where  the  benefit,  in  contemplation  of 
which  the  promise  is  made,  is  done  at  the  same  time  that  the  prom- 
ise acquires  a  binding  force, — where  it  is  the  doing  of  the  act  that 
concludes  the  contract, — ^then  the  act  so  done  is  called  an  exe- 
cuted or  present  consideration  for  the  promise.  Where  a  promise 
is  given  for  a  promise,  each  forming  the  consideration  for  the  other, 
the  consideration  is  said  to  be  executory  or  future. 

GENERAL  RULES  STATED. 

14.  Before  going  into  a  discussion  of  the  roles  relating 
to  offer  and  acceptance,  it  may  be  well  to  state  them  gen- 
erally as  follows: 

(a)  Offer  and  acceptance  may  be  communicated  by  con- 
duct as  well  as  by  words. 
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(b)  They  must  both  be  conununicated. 

(c)  An  offer  most  be  accepted. 

(d)  The  acceptance  mnst  be  absolute  and  identical  with 

the  terms  of  the  offer. 

(e)  An  offer,  not  under  seal,  may  be  revoked,  or  may 

lapse,  at  any  time  before  acceptance,  but  not  aft- 
erwards. 

(f )  An  offer  need  not  be  made  to  an  ascertained  per- 

son, but  must  be  accepted  by  an  ascertained  per- 
son before  it  will  become  binding, 

(g)  The  offer  must  be  intended  to  create,  and  must  be 

capable  of  creating,  legal  relations. 

The  general  rules  above  stated  spring  from  the  yery  nature  of 
contract,  as  involving  the  elements  of  agreement  and  obligation. 
Unless  the  offer  and  acceptance  comply  with  them,  there  can  be 
neither  agreement  nor  obligation,  and  without  this  there  cannot 
be  a  contract.  This  is  probably  the  most  important  branch  of  the 
law  of  contracts,  and,  unless  it  is  thoroughly  understood,  there 
will  be  no  use  for  the  student  to  waste  his  time  by  reading  farther. 
The  student  is  particularly  cautioned  to  read  as  many  of  the  cases 
cited  as  he  can  in  connection  with  the  text,  beginning  with  those 
first  cited,  and,  above  all,  not  to  attempt  to  memorize  the  black- 
letter  text  until  he  understands  the  principles  on  which  it  is  based. 
Tlie  law  cannot  be  learned  by  m**niorizing  formulae. 

COMMUNICATION  BY  CONDUCT— IMPLIED  CONTBACTB. 

16.  An  offer  or  its  acceptance  may  be  communicated  by 
conduct  as  well  as  by  words. 

16.  In  such  a  case  the  contract  is  said  to  be  implied.  It 
is,  however,  implied  as  a  matter  of  fact.  There  is  an  agree- 
ment in  fact,  evidenced  by  acts. 

From  what  has  already  been  said  as  to  the  possible  forms  of 
offer  and  acceptance^  it  will  have  been  seen  that  conduct  may 
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take  the  {dace  of  written  or  spoken  words  In  the  making  of  con- 
trmd&* 

It  a  person  asks  another  to  perform  a  service  for  him,  the  latter 
DUij  accept  the  offer  simply  bj  performing  the  service,  unless  a 
particular  form  of  acceptance  is  prescribed  in  the  offer.  His  ac- 
ceptance is  inferred  or  implied  from  his  conduct* 

Again,  if  a  person  allows  another  to  work  for  him  under  such 
circumstances  that  no  reasonable  man  would  suppose  that  the 
latter  means  to  do  the  work  for  nothing,  he  will  be  liable  to  pay 
for  it  The  doing  of  the  work  is  an  offer;  the  permission  to  do  it, 
or  acquiescence  in  its  being  done,  is  the  acceptance.  The  acceptance 
of  the  offer  is  inferred  or  implied  as  a  matter  of  fact  from  the  cir- 
cumstances.^ 

*  Morse  ▼.  Bellows.  7  N.  H.  549;  Hougnwoat  v.  Boisanbin,  18  N.  J.  Bq.  815; 
Smith  T.  Ingram,  90  Ala.  529,  8  South.  Rep.  144;  Wetmore  t.  M^l,  1  Ohio 
8L  26;  Sturges  t.  Bobbins.  7  Mass.  SOI;  Train  v.  Ctold,  5  Pick.  (Mass.)  384; 
New  York  &  N.  H.  R.  Go.  y.  Pixley.  19  Barb.  (N.  Y.)  42&  Taking  goods; 
imiftUed  promise  to  pay  tw  them.  Stoudenmire  y.  Harx>er,  81  Ala.  242,  1 
Sooth.  Rep.  867.  Sending  goods  in  response  to  an  order  is  an  acceptance 
of  the  Offer  to  buy  aontained  in  the  order.  Crook  y.  Cowan.  64  N.  C  743; 
BrIggB  y.  Sixer,  30  N.  Y.  662;  Hanrey  y.  Johnston.  6  a  B.  295.  Retention 
of  the  ordor.  if  explained,  is  not  an  acceptance.  Briggs  y.  Slzer,  30  N.  Y. 
fD2.  Paying  taxes  for  another  in  accordance  with  a  request  from  the  latter 
to  do  so^  and  an  offer  to  reimburse,  is  an  acceptance  of  the  offer.  Allen  y. 
Chouteau,  102  Mo.  309,  14  S.  W.  Rep.  869.  And  so  the  performance  of  seryi- 
ccs  requested  in  an  offer  by  adyertisement  or  otherwise  to  the  pubUc  generally 
It  an  acceptance  of  the  offer.  Post,  p.  66.  Taking  possession  of  property 
in  accordance  with  a  letter  offering  to  sell  it  is  an  acceptance.  Dent  y. 
Steamship  Co.,  40  N.  Y.  390.  Where  the  acceptance  of  an  offar  to  pay  for 
doing  work  is  the  doing  of  the  work,  the  proposer  cannot  escape  liabiUty  on 
Us  promise  on  the  ground  that  the  acceptor  did  not  at  the  time  of  the  offer 
engage  to  do  the  work.    Des  Moines  V.  R.  Go.  y.  Graff,  27  Iowa,  99. 

•  See  Beif  y.  Paige,  56  Wis.  503,  13  N.  W.  Rep.  473;  Coston  y.  Morris,  4 
N.  Y.  Sapp.  89.     See,  also,  post,  p.  65,  and  notes. 

*Paynler  v.  Williams,  1  Cromp.  &  M.  810;  Day  y.  Caton,  119  Mass.  613; 
Hade  y.  Flentj-e,  80  lU.  258;  De  Wolf  y.  City  of  Chicago,  26  lU.  444;  Bloimt 
T.  GnUuie,  99  N.  C.  93,  5  S.  B.  Bep.  890;  Hartupee_v.  City  of  Pittsburg,  97 
Pi.  St.  107;  Curry  y.  Curry,  114  Pa.  St  3677 TAU.  Rep.  61;  Tucker  y.  Pres- 
ton. GO  Vt  473,"  11  Atl.  Bep.  726;  Thomas  y.  Walnut  Land  &  C.  Co.,  43  Mo. 
App.  863;  Lockwood  y.  Robbins,  125  Ind.  398,  25  N.  B.  Rep.  465;  Joseph 
T.  Foundry  Js  M.  Co.  (Ala.)  10  South.  I^p.  327.  No  promise,  howeyer, 
«  the  part  of  a  parson  benefited  by  work,  can  be  implied  where  the  work 


2B  OFFER   AND   AOCEPTANCE.  [Ch.   2 

So,  also,  if  a  person  sends  goods  to  another,  not  under  sncli 
circumstances  as  to  reasonably  lead  the  latter  to  suppose  them  a 
gift,  and  the  latter  uses  or  consumes  them,  he  will  be  liable  on  an 
implied  promise  to  pay  what  the  goods  are  reasonably  worth.  The 
offer  is  made  by  sending  the  goods;  the  acceptance,  by  their  use 
or  consumption,  which  is  in  fact  a  promise  to  pay  their  price.* 

was  done  under  a  special  contract  with  another  person.  Walker  t.  Bro'wn, 
28  m.  378;  Massachusetts  Gen.  Hospital  v.  Fairbanks,  129  Mass.  7&  The 
reason  of  this  is  that  a  promise  cannot  be  Implied  where  the  whole  matter 
is  covered  by  an  express  contract.  See  Phelps  y.  Sheldon,  13  Pick.  (Biass.) 
50;  Waite  v.  MerriU,  4  Greenl.  (Me.)  102;  Stookett  v.  Watkins,  2  QiU.  St  J. 
<Md.)  326;  Wheelock  t.  Freeman,  13  Pick.  (Mass.)  165;  King  t.  Woodmif: 
23  Oonn.  5a 

•Hart  V.  MiUs,  15  Mees.  &  W.  87;  Manor  t.  Pyne,  3  Bing.  288;  Larkln 
V.  MitcheU  &  R.  L.  Co.,  42  Mich.  206,  3  N.  W.  Rep.  904;  Kinney  T.  Soutb. 
&  N.  A.  B.  (3o.,  82  Ala.  368,  3  South.  Rep.  113;  Boyd  v.  Heine,  41  La.  Ann. 
393,  6  South.  Rep.  714;  Indiana  Manuf'g  Co.  v.  Hayes,  155  Pa.  St  160,  26 
AtL  Rep.  6;  Daris  v.  Badders,  95  Ala.  348,  10  South.  Rep.  422;  Doerr  v. 
Woolsey  (Com.  PL  N.  Y.)  7  N.  Y.  Supp.  662;  Empire  Steam  Pump  Co.  v, 
inman,  59  Hun,  230,  12  N.  Y.  Supp.  948;  Rosenfeld  v.  Swenson,  45  Minn. 
100,  47  N.  W.  Rep.  718.  The  person  to  whom  the  goods  are  sent  must  in 
some  way  deal  with  them  as  his  own  in  order  that  an  acceptance  may  be 
implied.  If  he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them.  Pol.  Cont.  11.  Where  goods  are  ordered,  and  only  a  part  of  them 
are  sent,  the  person  so  ordering  need  not  accept  them.  If  he  does  so,  how- 
ever, he  impliedly  agrees  to  pay  for  them.  In  such  a  case  he  does  not 
become  liable  for  the  original  contract  price,  but  for  what  the  goods  are 
reasonably  worth.  His  implied  contract  to  pay  for  what  he  has  accepted 
depends,  not  upon  his  order,  but  upon  his  retention  of  the  goods.  Chapman 
V.  Dease,  34  Mich.  375;  Dermott  y.  Jones,  23  How.  220;  Starr  Glass  0>.  v. 
Morey,  108  Mass.  570;  Goodwin  v.  Merrill,  13  Wis.  737;  Richards  v.  Shaw, 
67  lU.  222.  But  see  Kein  v.  Tupper,  52  N.  Y.  650.  Taking  part  of  the 
goods  sent  Is  not  an  acquiescence  in  the  failure  to  send  all  that  were  ordered, 
so  as  to  render  the  acceptor  liable  to  pay  for  that  portion  of  those  sent 
which  he  returned.  Hart  y.  Mills,  16  Mees.  &  W.  87.  Order  for  goods  ac- 
cepted by  shipment  D.  M.  Osborne  &  Co.  v.  Van  Atten,  3  Wash.  T.  53,  13 
Pac.  Rep.  242.  Keeping  of  property  by  a  person  to  whom  it  has  been  sent 
4o  be  sold  after  he  has  received  a  proposition  from  the  owner  to  sell  to  him, 
And  his  failure  to  reply  to  the  proposition,  is  an  acceptance  of  it  Orme  t. 
Cooper,  1  Ind.  App.  449,  27  N.  B.  Rep.  655.  And  see,  for  a  similar  case, 
House  v.  Beak,  141  IlL  290,  30  N.  E.  Rep.  1065.  It  has  been  held  that  a 
person  to  whom  goods  are  sent  as  on  a  sale  must  either  return  them,  or  notify 
«the  seller  that  he  wUl  not  accept  them  (Thompson  r.  Douglass,  35  W.  Va. 
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Where  condact  is  relied  on  as  eonstitutiiig  acceptance,  it  mnst 
be  something  more  than  mere  rilence;  it  must  be  silence  under  such 
circnmstances  as  to  amount  to  acquiescence  or  assent* 

•"Implied  Contracts''— ne  Term  Ea^lavied. 

We  will  presently  come  to  deal  with  a  class  of  so-called  ^'implied 
coDtracts,"  which  are  implied  as  a  matter  of  law  without  any  agree- 
ment in  fact  They  are  more  properly  called  ''quasi  contracts," 
and  are  contracts  created  by  law,  and  not  by  the  parties.  There 
is  no  real  agreement  or  contract  whatever.  These  so-called  im- 
idied  contracts  must  be  distinguished  from  the  contracts  with 
which  we  are  dealing  here;  there  is  very  little  in  common  be- 
tween them.  Contracts  implied  from  the  conduct  of  the  parties 
are  implied  as  a  matter  of  fact,  and  not  as  a  matter  of  law.  There 
is,  in  fact,  an  agreement  between  the  parties,  though  it  is  shown 
by  their  acts,  and  not  by  express  words.''  If  a  man  says  to  another 
in  words,  '1  will  sell  you  this  article  for  the  market  price,"  and 
the  latter,  taking  it,  says  in  words,  "I  accept  your  offer,  and  will 
pay  the  price,"  there  is  an  express  contract,  evidenced  by  express 
worda.  If  a  man  sends  another  goods  under  such  circumstances 
as  to  show  that  he  expects  payment,  and  the  latter  accepts  and 
consumes  the  goods,  there  is  an  implied  contract  that  he  will  pay 
the  market  price,  evidenced  by  the  conduct  of  the  parties  in  send- 
ing the  goods  on  the  one  side,  and  in  accepting  and  using  them 
on  the  other.  Sending  the  goods  is  an  offer  to  sell  them,  and  ac- 
cepting and  using  them  is  an  acceptance  of  the  offer.  There  is 
no  difference  in  the  two  contracts  except  in  the  evidence  by  which 
the  agreement  is  shown.* 

We  shall  presently  see  that  an  offer  must  be  intended  to  create 
legal  relations,  in  order  that  it  may  be  turned  into  a  contract  by 
acceptance.  Whether  or  not,  therefore,  a  contract  will  be  implied 
as  a  matter  of  fact  from  the  conduct  of  the  parties,  depends  upon 
their  intention,  for  unless  they  intend  to  contract  there  is  no  con- 

8OT»  13  8.  B.  Bep.  1015);  and  that,  if  he  disclaims  a  purchase,  he  is  liable 
if,  though  by  mistake,  he  permits  a  third  person  to  take  and  conyert  the 
goods  (Id.).     See  post,  p.  88. 

•Kqyal  Ins.  Co.  v.  Beatty.  110  Fa.  St^e,  12  AtL  Rep.  607;  O'Neal  r.  Knippa 
(Tex.  Sap.)  19  S.  W.  Bep.  1020.  " 

*PoL  Cont  &-11;  Leake.  Cont  IX 

•  Bixby  T.  Moor,  51  N.  H.  402;  poet,  p.  752. 
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tract  in  fact;  but  it  depends  upon  their  intention  as  evidenced 
by  their  acts.  The  law  implies  a  contract  from  their  conduct  be- 
cause their  conduct  shows  an  intention  to  contract  If  it  be  shown 
that  there  was  in  fact  no  such  intention,  a  contract  cannot  be 
implied.  This,  however,  is  to  be  qualified  by  the  rule  that  if  one 
party  so  acts  as  to  lead  the  other  party  to  believe  he  intenda 
to  agree,  and  to  act  on  such  belief,  he  will  not  be  heard  to  say  that 
he  did  not  intend  to  agree.  His  conduct  conclusively  shows  agree- 
ment The  question  is  one  of  evidence.  Does  the  conduct  of  the 
parties,  in  the  light  of  all  the  circumstances,  prove  intention  to 
contract?    If  it  does,  then  a  contract  is  proven  as  a  fact 

Rdationship  of  the  Partiei. 

Where  one  person  renders  services  for  another,  or  supports  an- 
other, the  relationship  of  the  parties  is  of  great  weight  in  determin- 
ing their  intention.  If  the  relationship  is  that  of  parent  and  child,^ 
even  though  the  child  has  attained  his  or  her  majority,  there  is  a 
presumption  that  no  compensation  was  intended;*  and  this  appliea 
not  only  where  the  relationship  of  parent  and  chUd  actually  exists, 
but  also  where  one  of  the  parties  stands  in  loco  parentis  to  the 
other,  which  amounts  to  the  same  thing.*  Most  courts  do  not  stop 
at  this,  but  apply  the  rule  wherever  the  parties  occupy  a  near 
relationship,  or,  though  not  related  at  all,  or  only  distantly,  are- 
members  of  the  same  family,  and  the  services  consist  either  in 
household  or  other  family  duties  by  one  party,  and  support  and 
maintenance  by  the  other.^*    In  some  cases  the  presimiption  against 

"Young  Y.  Herman,  97  N.  C.  280,  1  S.  E.  Rep.  792;  Bants  v.  Bants,  62* 
Md.  C93;  Ck>wan  v.  Musgrave,  73  Iowa,  384,  35  N.  W.  Bep.  496;  McGarrey 
V.  Roods,  73  Iowa,  803,  85  N.  W.  Rep.  488;  Hudson  y.  Hudson,  90  Ga.  581, 
16  S.  B.  Rep.  349;  Jn  re  Young's  Estate,  148  Pa.  St  676,  24  AtL  Rep.  124; 
Howe  T.  North,  69  Mich.  272,  37  N.  W.  Rep.  213;  AUen  v.  AUen,  60  Mich. 
635,  27  N.  W.  Rep.  702;  Grant  v.  Grant,  109  N.  C.  710,  14  a  B.  Rep.  90. 

*Dodson  Y.  McAdams,  96  N.  G.  149,  2  S.  £.  Rep.  453;  Ormsby  Y.'Rhoades, 
69  VL  505,  10  Atl.  Rep.  722;  Starkle  Y.  Perry,  71  Cal.  495,  12  Pac.  Rep.  508; 
Wyley  y.  Bull,  41  Kan.  206,  20  Pac.  Rep.  855;  Appeal  of  Barhite,  126  Pa. 
Bt  404,  17  AtL  Rep.  617;  Harris  y.  Smith,  79  Mich.  54,  44  N.  W.  Rep.  169. 

^  Disbrow  Y.  Durand,  64  N.  J.  Law,  343,  24  AtL  Rep.  645;  Cone  T.  Cross, 
72  Md.  102, 19  Aa  Rep.  391;  Curry  y.  Curry,  114  Pa.  St.  367,  7  AtL  Rep.  61; 
IViertag  v.  Feiertag,  73  Mich.  297,  41  N.  W.  Rep.  414;  Patterson  T.  Collar^ 
31  ill.  App.  340;  Id.  137  IlL  403.  27  N.  B.  Rep.  604;  ReeYes'  Bstate  Y.  Moore^ 
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the  existence  of  a  contract  does  not  exist^^  As  to  this,  the  ao- 
thoiitSea  are  in  conflict  In  some  states,  a  presumption  that  the 
s^rices  were  gratuitous  only  arises  in  the  case  of  parent  and 
child,  or  child  and  person  standing  in  loco  parentis.  In  most 
states^  however,  the  presumption  arises  in  all  cases  where  the 
parties  occupy  the  position  of  members  of  the  same  family;  the 
one  furnishing  support,  and  the  other  rendering  services.  In  all 
cases  It  may  be  shown  that  there  was  an  agreement  for  compensa- 
tion.^* As  said  in  an  Indiana  case,  a  contract  will  be  implied,  not- 
withstanding the  relationship,  where  there  is  hope  of  compensation 
on  one  side  and  expectation  to  award  it  on  the  other.^* 

mSCESSITY  FOR  COMMUNICATION. 

17.  Bofh  the  offer  and  the  acceptanee,  whether  they  are 
by  words  or  by  condaet,  must  be  communicated.  This  is 
absolutely  essential. 

In  an  cases  there  must  be  communication,  both  of  the  offer  and 
acceptance.  This  is  essential,  for  without  communication  there 
can  be  no  meeting  of  minds,  and  therefore  no  agreement;  and, 
without  agreement,  contract,  as  we  have  seen,  is  impossible. 

4  Ind.  App.  482.  31  N.  B.  Eep.  44;  Gertz  v.  Webber,  151  Pa.  St  39e,  25  Atl. 
aep.  82.  '      " 

"In  re  Shubarfs  Estate,  154  Pa.  St  230,  26  Atl.  Rep.  202. 

"As  to  the  suffideiiey  of  the  evidence  to  show  that  there  was  a  contract, 
«e  Pritchaid  v.  Pritchard,  69  Wis.  373,  34  N.  W.  Bep.  606;  McMUlan  v.  Page, 
71  Wis.  665,  38  N.  W.  Rep.  173;  Shane  v.  Smith,  37  Kan.  55,  14  Pac  Rep. 
4T7;  Petty  v.  Tonng,  43  N.  J.  Eq.  654.  12  Ati.  Rep.  392;  Appeal  of  Llndsey 
(Fa.  Snp.)  15  AtL  Rep.  434;  Doremus  v.  Lott,  49  Hun,  284,  1  N.  Y.  Supp. 
793;  HiU  v.  HiO,  121  Ind.  255,  23  N.  K  Rep.  87;  Hogg  v.  Laster,  56  Ark. 
382,  19  &  W.  Rep.  975;  Henzier's  Estate  v.  Bossard,  6  Ind.  App.  701,  33 
K.  B.  Rep.  217;  Zimmerman  v.  Zimmerman,  129  Pa.  St.  922,  18  Ati.  Rep. 
129;  Havens  v.  Havens,  50  Him*  605,  3  N.  Y.  Supp.  219;  Spitzmiller  v.  Fisher, 
77  Iowa,  289.  42  N.  W.  R^.  197;  EUls  v.  Gary.  74  Wis.  176,  42  N.  W.  Rep. 
282;  Davis  v.  Gallagher,  55  Hun,  593,  9  N.  Y.  Supp.  U;  Kirkpatrick  v.  Gal- 
Ugher,  34  S.  G.  255, 13  S.  B.  Rep.  430;  McCormick  v.  McCormick,  1  Ind.  App. 
601.  28  N.  B.  Rep.  122;  Story  v.  Story,  1  Ind.  App.  284,  27  N.  B.  Rep.  573; 
Block  V.  StDltz,  137  Hi.  349,  27  N.  E.  Rep.  601;  Waymau  v.  Wayman  (Ky.) 
12  a  W.  Rep.  567;  0*Kelly  v.  Faulkner  (Ga.)  17  S.  E.  Rep.  847. 

•Huflnuin  V.  Wyrick,  5  Ind.  App.  183,  31  N.  E.  Rep.  823. 
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(hmmunication  of  Offer. 

Ab  we  have  just  said,  where  conduct  is  relied  on  as  constituting 
acceptance,  it  must  be  something  more  than  mere  silence;  it  must 
be  silence  under  such  circumstances  as  to  amount  to  acquiescence. 
Now  it  is  impossible  that  acquiescence  amounting  to  acceptance  of  an 
offer  can  be  presumed  from  mere  silence,  where  the  offer  was  never 
communicated  to  the  person  sought  to  be  so  charged.  Thus,  where 
a  person  who  had  been  engaged  to  command  a  ship  threw  up  his 
command  during  the  voyage,  but  helped  to  work  the  vessel  home, 
and  then  claimed  compensation  for  such  services,  it  was  held  that 
he  could  not  recover."  Evidence  "of  a  recognition  or  acceptance 
of  services,"  it  was  said,  '^aj  be  sufficient  to  show  an  implied 
contract  to  pay  for  them,  if  at  the  time  the  defendant  had  power 
to  accept  or  refuse  the  services;**  but  in  this  case  the  defendant 
never  had  such  an  option,  and  repudiated  the  services  when  he 
became  aware  of  them.  The  offer,  not  having  been  communicated 
to  the  owner  of  the  vessel,  did  not  admit  of  acceptance,  and  could 
give  no  rights  against  hiuL  As  said  in  the  case  mentioned:  "Sup- 
pose I  clean  your  property  without  your  knowledge,  have  I  then 
a  claim  on  you  for  payment?  How  can  you  help  it?  One  cleans 
another's  shoes;  what  can  the  other  do  but  put  them  on?  Is  that 
evidence  of  a  contract  to  pay  for  the  cleaning?** 

Communication  of  Acceptance. 

It  is  also  essential  that  the  acceptance  shall  be  communicated 
to  the  person  who  made  the  offer,  or,  at  least,  as  we  shall  presently 
explain,  that  it  shall  be  put  in  a  proper  way  to  be  commimicated 
to  him.    An  acceptance  which  does  not  go  beyond  an  unconununi- 

**  Taylor  v.  Laird,  25  L.  J.  Ezch.  329.  And  see  Bartholomew  v.  Jackson, 
20  Johns.  (N.  Y.)  28,  in  which  it  was  held  that  a  person  who  removed  another's 
property  without  the  latter's  knowledge,  to  prevent  its  destruction  by  fire, 
could  not  recover  for  his  services,  because  no  offer  was  ever  communicated. 
See,  also,  Thornton  v.  Village  of  Sturgis,  38  Mich.  639,  in  which  a  newspaper 
which  had  published  the  ordinances  of  a  village  without  authority  unsuccess- 
fully sought  to  recover  therefor  on  the  ground  that  the  village  had  accepted, 
appropriated,  and  benefited  by  the  services  so  rendered.  And  see  Nagle  v. 
McMurray,  84  OaL  539,  24  Paa  Rep.  107;  Burrows  v.  Ward,  15  R.  I.  346, 
5  Atl.  Rep.  600;  Brennan  v.  Chapin  (Com.  PL  N.  Y.)  19  N.  7.  Supp.  237; 
Mann  v.  Famum,  17  Colo.  427,  30  Pac  Rep.  332. 
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cated  mental  determination  cannot  create  a  binding  contract,^^ 
and  it  is  immaterial  in  what  form  the  offer  was  framed,  or  that 
the  intention  to  accept  did  in  fact  exist  Where,  for  instance,  a 
person  by  letter  offered  to  buy  another's  horse  for  a  certain  price, 
adding,  ^  I  hear  no  more  about  him,  I  consider  the  horse  is  mine 
at  that  price,"  and  no  answer  was  returned,  it  was  held  that  there 
was  no  contract,  and  this,  though  it  appeared  that  the  person  to 
whom  the  offer  was  sent  had  made  up  his  mind  to  accept^*  A 
person  making  an  offer  may,  as  we  shall  see,  prescribe  a  particular 
form  of  acceptance,  but  he  cannot,  by  the  wording  of  his  offer,  turn 
the  absence  of  communication  of  acceptance  into  an  acceptance,  and 
compel  the  recipient  of  his  offer  to  refuse  it  at  the  peril  of  being  held 
to  hare  accepted  it  It  is  easy  to  imagine  cases  in  which  a  proposal 
may  be  made  under  such  circumstances  as  not  to  call  for  a  communi- 
cation of  the  acceptance, — ^as,  for  instance,  where  a  proposal  is  made 
br  letter,  which  does  not  by  necessary  implication,  under  all  the 
circomstances,  call  for  a  reply  in  case  of  acceptance;  ^^  but,  though 

•White  T.  Oorlles,  46  N.  Y.  467;  Felthouse  t.  Bindley,  U  a  B.  (N.  S.)  869; 
Hebb*8  Case,  L.  R.  4  Eq.  9;  Brogden  v.  Metropolitan  Ry.  Go.,  L.  B.  2  App. 
Cu.  e91;  Stitt  T.  Huldekopers,  IT  Wall.  385;  Mactler  v.  Frith.  6  Wend.  (N. 
Y.)  103;  Van  Yalkenburg  v.  Bogers,  18  Bilch.  180;  McDonald  v.  Boeing,  43 
MidL  394,  5  N.  W.  Rep.  469;  Wagner  v.  Egleston,  49  Mich.  218,  13  N.  W. 
Rep.  522;  Strasburg  B.  R.  CJo.  T.  Ecbtemacht,  21  Pa.  St  220]  Ueberroth  v._ 
Riegd,  71  Pa.  St  280'rBeckwith  v.  Clieever,  21  N.  H.  41;  Trounstlne  "v. 
Wttn,  SS^'lUn.  447,  11  Pac.  Bep.  441;  Gilman  ▼.  Kibler,  5  Humph.  (Tenn.) 
19;  Stoart  ▼.  YaUey  B.  Ck>.,  32  Grat  (Va.)  146;  Johnson  y.  Jacobs,  42  Minn, 
les*  44  N.  W.  Bep.  6;  Cozart  v.  Hemdon  (N.  C.)  19  S.  E.  Bep.  158. 

The  acceptance  must  be  placed  beyond  the  acceptor's  control  and  power 
to  withdraw.  Troonstine  y.  SeUers,  supra;  Mactler  y.  Frith,  supra.  And  see 
Uncaster  y.  EUiott  28  Mo.  App.  8G,  In  which  It  was  held  that  a  proposal 
bj  defendant  to  relinquish  certain  rights  against  plaintiff  was  not  accepted 
\fj  writing  on  the  proposal  the  word  "Accepted,"  and  depositing  in  bank  a 
nun  of  money  to  be  applied  as  required  by  the  proposal,  where  both  the 
proposal  and  the  deposit  remained  under  plaintiff's  controL 

Where  an  order  for  goods  is  glYen  to  an  agent  of  the  manufacturer,  a 
letter  from  the  latter  to  the  agent,  without  any  notice  to  the  person  who 
gare  the  order,  is  not  an  acceptance,  so  as  to  render  the  order  binding.  Har- 
vey T.  Duffer,  99  CaL  401,  33  Pac  Bep.  897. 

"Felthouse  y.  Bindley,  supra. 

^Knowlton's  Anson,  Cont  17.  note,  citing  Fry  y.  Franklin  Ins.  Co.,  40 
Ohio  St  108;  Caton  y.  Shaw.  2  Bar.  &  G.  (Md.)  14. 
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this  maj  be  so  where  the  person  to  whom  the  letter  was  sent  baa 
acted  on  it,  and  seeks  to  hold  the  proposer,  it  cannot  be  that  the 
proposer  can  so  frame  his  letter  as  to  render  the  person  to  wkom 
it  is  sent  Uable  as  having  accepted  it  merely  becanse  he  did  not 
commnnicate  his  intention  not  to  accept 

The  rule  stated  applies  to  acceptance  by  conduct  as  well  as 
acceptance  by  words.  Thus,  in  a  New  York  case,  the  defendants 
had  written  the  plaintiff,  'TTpon  an  agreement  to  finish  the  fitting^ 
up  of  offlceSi  •  •  •  you  can  commence  at  once,**  but  counter- 
manded the  note  after  the  plaintiff  had  bought  materials,  and 
started. to  work  on  them,  but  before  he  had  communicated  such 
fact  to  them.  It  was  held  that  there  was  no  binding  contract. 
'*We  under9tand  the  rule  to  be,"  it  was  said,  **that  where  an  offer 
is  made  by  one  party  to  another  when  they  are  not  together,  the 
acceptance  of  it  by  that  other  must  be  manifested  by  some  appro- 
priate act  It  does  not  need  that  the  acceptance  shall  come  to  the 
knowledge  of  the  one  making  the  offer  before  he  shall  be  bound. 
But  though  the  manifestation  need  not  be  brought  to  his  knowl- 
edge before  he  becomes  bound,  he  is  not  bound,  if  that  manifestatioii 
is  not  put  in  a  proper  way  to  be  in  the  usual  course  of  events,  in 
some  reasonable  time  communicated  to  him.  Thus  a  letter  re- 
ceived by  mail,  containing  a  proposal,  may  be  answered  by  letter 
by  mail,  containing  the  acceptance.  And  in  general,  as  soon  as 
the  answering  letter  is  mailed,  the  contract  is  concluded.  Though 
one  party  does  not  know  of  the  acceptance,  the  manifestation 
thereof  is  put  in  the  proper  way  of  reaching  him.  In  the  case  in 
iiand,  the  plaintiff  determined  to  accept.  But  a  mental  determina- 
tion not  indicated  by  speech,  or  put  in  course  of  indication  by  act 
to  the  other  party,  is  not  an  acceptance  which  will  bind  the  other. 
Nor  does  an  act,  which,  in  itself,  is  no  indication  of  an  acceptance, 
become  such,  because  accompanied  by  an  unevinced  mental  de- 
termination. Where  the  act,  uninterpreted  by  concurrent  evidence 
of  the  mental  purpose  accompanying  it,  is  as  well  referable  to  one 
state  of  facts  as  another,  it  is  no  indication  to  the  other  party  of 
an  acceptance,  and  does  not  operate  to  hold  him  to  his  offer."  ^* 

"  White  V.  Ck>rlies,  46  N.  Y.  467.     And  see  Mclver  v.  Richardson,  1  Maule 
&  S.  557;  Mozeley  v.  Tinkler,  1  Gromp.,  M.  &  H.  682, 
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Fonnal  notice  of  acceptance  Is  not  essential.  The  offer  may  be 
accepted  Ijy  performing  the  services  requested,  if  such  performance 
fa  of  a  character  which  renders  it  equivalent  to  notice." 

Term  of  Offer  Par&y  Oncommunicated. 

If  an  offer  contains  on  its  face  the  terms  of  a  complete  contract, 
the  acceptor  will  not  be  bound  by  any  other  terms  intended  to 
be  included,  unless  he  knew  those  terms,  or  had  their  existence 
bron^t  to  his  knowledge,  and  was  capable  of  informing  himself 
of  their  nature.**  Illustrations  of  this  will  most  frequently  arise 
in  the  case  of  contracts  of  carriage  or  bailment  with  a  railroad 
company  or  warehouseman,  evidenced  by  a  ticket  or  other  document 
containing  terms  modifying  the  liability  of  the  carrier  or  bailee, 
thoQgh,  of  course,  they  may  arise  in  the  case  of  other  contracts. 

The  law  on  this  point  was  thus  stated  in  an  English  case: 
*Tf  the  person  receiving  the  ticket  did  not  see  or  know  that  there 
was  any  writing  on  the  ticket,  he  is  not  bound  by  the  conditions; 
if  he  knew  there  was  writing,  and  knew  or  believed  that  the  writing 
contained  conditions,  then  he  is  bound  by  the  conditions;  if  he 
knew  there  was  writing  on  the  ticket,  but  did  not  know  or  believe 
that  the  writing  contained  conditions,  nevertheless  he  would  be 
bound,  if  the  delivery  to  him  of  the  ticket  in  such  a  manner  that 
he  could  see  that  there  was  writing  on  it,  was,  in  the  opinion  of 
the  jury,  reasonable  notice  that  the  writing  contained  conditions."  *^ 

•Hofgnum^Y.  Bloomsburg  &  S.  R^  00^  157  .Pa,,Jt^l74,  27  AtL  Bep.  564; 
Watfien  v.  Glendennlng  (WlsTSS'N.  W.  Rep.  404. 

*  In  order  that  a  prospectus  of  a  proposed  publication  may  become  a  part 
of  tlie  contract  of  a  subscriber  for  the  work  to  be  published,  so  that  he  may 
take  advantage  of  statements  contained  therein,  it  must  appear  that  the 
contents  of  tlie  prospectus  were  communicated  to  him,  so  that  he  may  be 
supposed  to  have  been  influenced  thereby.  Tichnor  y.  Hart,  52  Minn.  407, 
54  N.  W.  Rep.  360. 

■Ptoker  t.  Southeastern  Ry.  Ck).,  2  O.  P.  DIv.  423.  Where  a  ticket  by 
■teamer  from  Dublin  to  Whltehayen  contained  on  its  face  only  the  words, 
1>iibUn  to  Whitehaven,"  it  was  held  that  the  purchaser  was  not  bound  by 
eondittoiis  on  the  back  of  the  ticket,  which  he  had  not  seen,  since  the  ticket 
was  a  complete  contract  on  Its  face.  Henderson  y.  Steyenson,  L.  R.  2  H. 
L.47a 

Cm  tlie  other  hand,  where  a  tldcet  had  written  on  its  face  the  words,  "Sub- 
ject to  the  conditions  on  the  otha:  side,"  and  the  person  to  whom  it  was 
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In  all  cases,  however,  the  question  is  the  same,  namely,  have  the 
terms  of  the  offer  been  fully  communicated  to  the  acceptor?  And 
the  tendency  of  judicial  decision  is  towards  a  general  rule  that,  if 
a  man  accepts  a  document  which  purports  to  contain  the  terms  of 
an  offer,  he  is  bound  by  all  the  terms,  though  he  may  not  choose 
to  inform  himself  of  their  tenor,  or  ey^i  of  their  existence.** 

Contract  under  Seal. 

There  is  one  exception  to  the  inoperative  character  of  an  uncom- 
municated  offer.  This  is  in  case  of  an  offer  under  seaL  Hie 
position  of  the  party  making  the  offer,  however,  is  not  that  he  is 
bound  by  the  contract,  for  this  can  only  be  when  an  c^er  is 
accepted,  but  that  he  has  made  an  offer  which  he  cannot  withdraw. 
For  this  reason  the  matter  is  best  dealt  with  under  the  head  of 
revocation  of  offers. 

KBCBSSTFY  FOB  ACCEFTANCB. 

18.  An  offer  before  it  will  become  a  binding  promise 
must  be  accepted. 

It  is  the  universal  rule,  without  exception,  that  an  offer  must  be 
accepted  before  it  will  become  a  binding  promise,  and  result  in  a 
contract'*    This  rule  springs  from  the  veiy  nature  of  contract  as 

issued  admitted  knowledge  that  there  were  conditions,  but  said  he  had  not 
read  them,  the  conditions  contained  on  the  back  were  held  binding  notwith- 
standing they  were  not  read.  Harris  v.  Great  Western  By.  Co.,  1  Q.  B.  Div. 
515. 

In  another  case  the  ticket  contained  on  its  face  the  words,  "See  back," 
and  the  person  to  whom  it  was  given  admitted  knowledge  of  writing  on  the 
ticket,  but  denied  all  knowledge  that  the  writing  contained  conditions.  It 
was  held  that  he  was  bound  by  the  conditions  if  the  jury  were  of  opinion 
that  the  ticket  amounted  to  a  reasonable  notice  of  their  existence.  Parker 
V.  Southeastern  Ry.  CJo.,  supra. 

■  Burke  v.  Southeastern  By.  CJo.,  5  C.  P.  Div.  1;  Watklns  v.  BymiU,  10  Q. 
B.  Div.  178;  McOlure  v.  Phila.,  W.  &  B.  R.  Co.,  34  Md.  532;  Johnson  v.  Same, 
63  Md.  106;  Boylan  v.  Hot  Springs  R.  Co.,  132  U.  S.  146,  10  Sup.  Ct  Rep. 
50 ;  Durgin  v.  American  Exp.  Co.  (N.  H.)  20  All.  Rep.  328;  Davis  v.  CeutraJ 
Vermont  R.  Co.  (Vt)  29  AU.  Rep.  313. 

■Payne  v.  Cave,  3  Term  R.  148;  Tuttle  v.  Liove,  7  Johns.  (N.  Y.)  470; 
Tucker  v.  Woods,  12  Johns.  (N.  T.)  190;  First  Nat.  Bank  v.  Hall,  101  U.  a 
43:  McKinley  v.  Watkins,  13  111.  140;   Bruce  v.  Bishop,  43  Vt  ICa;   Weiden 
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involyijig  the  element  of  agreement  Without  agreement  there 
cannot  be  contract,  and  without  a  meeting  of  minds  in  a  common 
intention  there  cannot  be  agreement.'^  An  unaccepted  offer,  there- 
fore, cannot  create  any  rights,  or  bind  the  party  making  it  to  the 
par^  to  whom  it  is  made.  A  fortiori,  it  cannot  bind  the  party  to 
whom  it  is  made.**  "A  contract,**  it  has  been  said  by  Pothier,  *^n- 
clndes  a  concurrence  of  intention  in  two  parties,  one  of  whom  prom- 
ises something  to  the  other,  who,  on  his  part,  accepts  such  promise. 
A  pollicitation  is  a  promise  not  yet  accepted  by  the  person  to  whom 
it  is  made  Pollicitatio  est  solins  offerentis  promissmn.  A  pollicita- 
tion, according  to  the  rules  of  mere  natural  law,  does  not  produce 
what  can  be  properly  called  an  obligation;  and  the  person  who  has 
made  the  promise  may  retract  it  any  time  before  it  is  accepted;  for 
there  cannot  be  any  obligation  without  a  right  being  acquired  by 
the  person  in  whose  favor  it  is  contracted  against  the  party  bound. 
Now,  as  I  cannot,  by  the  mere  act  of  my  own  mind,  transfer  to  an- 
other a  right  in  my  goods,  without  an  intention  on  his  part  to  accept 
them,  neither  can  I  by  my  promise  confer  a  right  against  my  per- 
son, until  the  person  to  whom  the  promise  is  made  has,  by  his  ac- 
ceptance  of  it,  concurred  in  the  intention  of  acquiring  such  right."  " 
There  are  two  apparent  exceptions  to  the  rule  that  an  offer  must 
be  accepted,  but  they  are  only  apparent    An  offer,  if  made  under 

T.  Woodruff,  38  MidL  IdO;  Brown  t.  Rice,  29  Mo.  322;  Belfast  &  M.  U  R. 
Go.  T.  Inhabitants  of  Unity,  €S2  Me.  148;  Bo  wen  v.  Blessing^  8  Serg.  &  R^ 
jPa.)  243;  King  ▼.  Warfield,  67  Md.  246,  9^ti.  Rep.  539;  Demoss  v.  Noble, 
6  Iowa,  530;  Coming  t.  Ck>lt,  5  Wend.  (N.  Y.)  254;  Missouri  Pae.  Ry.  Co. 
V.  Texas  &  P.  Ry.  Co.,  31  Fed.  Rep.  864;  Etheredge  y.  Barkley,  25  Fla.  814, 
6  Sonth.  Rep.  861;  Hodges  v.  Sublett,  91  Aia.  588,  8  South.  Rep.  800;  Graff 
r.  Buchanan,  46  Minn.  254,  48  N.  W.  Rep.  915;  Bronson  v.  Herbert,  95  Mich. 
478,  55  N.  W.  Rep.  359;  McCormick  Harvesting  Mach.  Co.  v.  Richardson 
aowa)  56  N.  W.  Rep.  682.    And  see  post,  pp.  40-^60. 

*'Ante,  p.  4.  Suppose  A.  makes  an  offer  by  letter  to  B.  to  seU  him  cer- 
tain goods  at  a  certain  price,  and  B.,  not  knowing  of  the  offer,  makes  an 
offer  by  letter  to  A.  to  buy  the  goods  at  that  price,  and  the  letters  cross 
each  other.  This  is  not  sufficient  to  constitute  a  contract,  for  there  is  no 
acceptance  by  either  of  the  other's  offer,  though  it  may  be  said  that  the 
minds  of  the  parties  are  ad  idem.     See  Tinn  t.  Hoffman,  29  L.  T.  (N.  S.)  271. 

*  Stensgaard  ▼.  Smith,  43  Minn.  11,  44  N.  W.  Rep.  669;  Milchers  y.  Springs, 
33  8.  a  279, 11  &  E.  Rep.  788. 

"Poth.  ObL  p.  1,  C.1,  8  1,  art  2L 
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aealy  binds  the  party  making  it  to  the  extent  that  he  cannot  reroke 
it,  bat  it  does  not  constitute  a  binding  promise  or  contract  until 
it  has  been  accepted.  It  is  simply  an  irrevocable  offer  until  ac- 
cepted or  rejected.  Acceptance  is  necessary  to  turn  it  into  a  con- 
tract. Another  apparent  exception  is  where  the  party  making  an 
offer  does  so  in  such  a  way  as  to  waiye  the  necessity  for  communica- 
tion to  him  of  the  fact  of  its  acceptance.  In  snch  a  case  com- 
munication only  of  the  acceptance  is  dispensed  with,  and  acceptance 
is  just  as  necessary  as  in  other  cases. 

OHARAOTBB,  MODS,  PLACE,  AND   TIME  OF   ACOEFTANCE. 

18.  The  acceptance  of  an  offer  to  result  in  a  contract 
moat  be — 

(a)  Absolute  and  unconditional. 

(b)  Identical  with  the  terms  of  the  offer. 

(c)  In  the  mode,  at  the  place,  and  within  the  time  ex- 

pressly or  impliedly  required  by  the  offer. 

In  order  that  the  acceptance  of  an  offer  may  result  in  a  binding 
contract,  it  must  be  absolute,  and  identical  with  the  terms  of  the 
offer;  or,  as  it  has  been  expressed,  ^an  acceptance  to  be  good  must 
in  every  respect  meet  and  correspond  with  the  offer,  neither  fall- 
ing within  nor  going  beyond  the  terms  proposed,  but  exactly  meet- 
ing them  at  all  points  and  closing  with  them  just  as  they  standi"  *^ 

"'Knowlton's  Anson,  Ck>nt.  22,  note;  EUason  t.  Hensbaw,  4  Wheat  225; 
Martin  y.  Northwestern  Fuel  Co.,  22  Fed.  Kep.  586;  Potts  t.  Whitehead,  23 
M.  J.  Eq.  512;  Thomas  t.  Greenwood,  09  Mich.  215,  37  N.  W.  Rep.  Id5;  Mactier 
v.  Frltb,  6  Wend.  (N.  Y.)  103;  Eggleston  v.  Wagner,  46  Bllch.  610,  10  N.  W. 
Rep.  37;  Jordan  y.  Norton,  4  Mees.  ^  W.  155;  Fox  y.  Turner,  1  IlL  App. 
153;  Corcoran  v.  White,  117  111.  118,  7  N.  B.  Rep.  525;  Siebold  y.  Dayis,  67 
Iowa,  5G0,  25  N.  W.  Rep.  778;  Stagg  y.  Compton,  81  Ind.  171;  Eads  y. 
City  of  Carondelet,  42  Mo.  113;  Broner  y.  Wheaton,  46  Mo.  363;  Corser  y 
Hale,  149  Pa.  St  274,  24  AtL  Rep.  285;  powers  jr.  Curtis,  147  Pa.  8t  340 
23  AU.  Rep.  460;  Wilkin  Mannf'g  Co.  y.  Lumber"Co.,  9i"lncTin58ri53Tr 
W.  Rep.  1045;  Langellier  y.  Schaefer  (Minn.)  31  N.  W.  Rep.  690;  Wristen 
y.  Bowles,  82  Gal.  84,  22  Pac.  Rep.  1136.  See,  also^  the  cases  cited  in  fol- 
lowing notes. 

As  to  acceptance  by  a  person  other  than  the  one  to  whom  the  offer  was 
made,  see  post,  p.  293. 
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Unlen  this  is  bo,  there  is  no  meeting  of  minds  and  expression  of 
one  and  the  same  common  intention.  The  intention  expressed 
by  one  of  the  parties  is  either  donbtfnl  in  itself,  or  is  different 
from  that  of  the  other,  and,  as  we  have  seen  in  discussing  the  nature 
of  agreement  as  an  element  in  contract,  there  must  be  neither 
doubt  nor  difference.  The  intention  of  the  parties  must  be  distinct 
and  common  to  both.'* 

If  a  person  offers  to  do  a  definite  thing,  and  the  person  to  whom 
the  ofFer  is  made  accepts  conditionally,  or  introduces  a  new  term 
into  the  acceptance,  his  answer  is  not  a  good  acceptance,  so  as 
to  bind  the  proposer.  It  is  either  a  mere  expression  of  willingness 
to  treat,  or  It  is  in  effect  a  counter  offer  or  proposal  which  must 
be  accepted  by  the  original  proposer  before  it  can  result  in  a  bind- 
ing contract** 

If  a  person  proiKMses  to  sell  another  property,  and  the  latter 
accepts  ^^bject  to  the  terms  of  a  contract  being  arranged''  be- 
tween theip  solicitors,  there  is  no  agreement,  for  the  acceptance 
is  not  final,  but  subject  to  a  discussion  to  take  place  between  the 
agents  of  tlie  parties.**  An  acceptance,  to  be  effective,  must  leave 
nothing  to  be  afterwards  agreed  upon,  but  must  meet  the  offer 
absolutdy,  and  close  with  it  as  it  stands.  If  anything  is  left  for 
future  arrangement,  the  parties  have  not  agreed.*^    It  is  not  to  be 

■Ante,  p.  4. 

•Boagtk  V.  Brown,  19  N.  T.  Ul;  Briggs  v.  Slaer,  80  N.  Y.  647;^Sfldand. 
?.  GvSy,  1  Grant  fPaA  394;  Harlow  v.  Curtis,  121  Mass.  320;  Maclay  v. 
Harrey,  90  UL  525;  Slay  maker  v.  Irwin,  4  Whart.  (Pa.)  309;  Hammond  v. 
Windiester,  82  Ala.  470,  2  Sontb.  Bep.  892;  Grabtree  v.  St  Paul  Opera-Honse 
Co.,  39  Fed.  Rep.  746;  HnbbeH  v.  Palmer,  76  Mich.  441,  43  N.  W.  Bep.  442; 
Bristol  Aerated  Bread  Co.  v.  Maggs,  44  Ch.  Div.  616;  Lancaster  v.  Elliott, 
42  Ma  App.  503;  Bobertson  v.  Tapley,  48  Mo.  App.  239;  Crossley  v.  May- 
cock,  18  Eq.  180;  Mygatt  v.  TarbeU,  85  Wis.  457,  55  N.  W.  Bep.  1031;  Sanders 
T.  Pnilt  Co.,  25  N.  Y.  Supp.  257;  Putnam  v.  Grace  (Mass.)  37  N.  B.  Bep.  166. 

U  to  accepted  by  the  original  proposer,  it  becomes  a  binding  promise. 
Bsmay  v.  Gorton,  18  lU.  483. 

*  Honey  man  t.  Marryat,  6  H.  L.  Gas.  112.  It  seems  that  an  acceptance 
of  an  offer  to  seU  land,  ''subject  to  the  title  being  approved  by"  the  ao 
ceptor's  attorneys,  la  not  conditional.  Hussey  v.  Home-Payne,  4  App.  Gas. 
3U,gCli.DiT.67a 

'*  Uartlii  V.  Northwestern  Fuel  Co.,  22  Fed.  Bep.  596;  Appleby  v.  Johnson, 
U  a  9  a  P.  168;  Bank  of  Columbia  v.  Hagner*  1  Pet  455;   Utley  t.  Don- 
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understood  from  this  that  there  must  be  nothing^  at  all  to  be  done 
after  the  acceptance,  but  simply  that  there  must  be  nothing  to 
be  agreed  upon. .  If  the  parties  are  fully  agreed,  there  is  a  binding 
contract,  notwithstanding  the  fact  that  a  formal  contract  is  to  be 
prepared  and  signed;"  but  the  parties  must  be  fully  agreed,  and 
must  intend  the  agreement  to  be  binding.  If,  though  fully  agreed 
on  the  terms  of  their  contract,  they  do  not  intend  to  be  bound  until 
a  formal  contract  is  prepared  and  signed,  there  is  no  contract,  and 
the  circumstance  that  the  parties  do  intend  a  formal  contract  to  be 
drawn  up  is  strong  evidence  to  show  that  they  did  not  intend  the 
previous  negotiations  to  amount  to  an  agreement** 

An  offer  to  sell  a  specified  quantity  of  goods  cannot  be  made 
binding  on  the  proposer  by  ordering  a  less  quantity,  for  the  ac- 
ceptance varies  from  the  offer  in  respect  of  quantity;  there  is  no 
offer  to  sell  any  quantity  greater  or  less  than  that  specified."*  And 
the  same  is  true  when*  the  offer  is  to  sell  a  certain  quantity  each 
of  several  articles,  and  the  person  to  whom  the  offer  is  made  orders 
the  specified  quantity  of  one  or  more  of  them,  but  declines  the 
others.'*  Nor  will  an  order  of  a  certain  quantity  of  goods,  accepted 
by  sending  a  less  quantity,  impose  any  liability  for  the  goods  sent.*^ 
So,  also,  if  a  person  proposes  to  sell  land  to  another  for  a. certain 

iildson,  94  U.  S.  29;  First  Nat  Bank  v.  HaU,  101  U.  S.  43;  Brown  v.  X.  Y. 
Central  R.  Co.,  44  N.  Y.  79;  Canton  Co.  v.  North.  Cent  R.  Co.,  21  Md. 
383,  at  page  396;  First  Nat  Bank  v.  Clark,  81  Md.  400;  Bruce  v.  Bishop, 
43  Vt  159;  Carr  v.  Duval,  14  Pet  77;  Sibley  v.  Felton,  166  Mass.  273,  31 
N.  E.  Rep.  10;  Sparks  v.  Pittsburgh  Co.  (Pa.  Sup.)  28  AtL  Rep.  152;  Stanley 
y,  Dowdeswell,  L.  R.  10  O.  P.  102.     And  see  post,  p.  61. 

"  Uidgway  v.  Wharton,  6  H.  L.  Cos.  238;  Bolton  v.  l^ambert,  41  Cb.  DIt. 
LU">;  Bonne  well  v.  Jenkins,  8  Ch.  Dlv.  70,  73;  Cheney  v.  Eastern  Transp. 
Line,  59  Md.  557;  AUen  v.  Chouteau.  102  Mo.  309,  14  S.  W.  Rep.  869;  Law- 
rence V.  MUwaukee.  L.  S.  &  W.  R.  Co.,  84  Wis.  427.  54  N.  W.  Rep.  797. 

"  Ridgway  v,  Wharton.  6  H.  L.  Cas.  238;  Winn  v.  Bull,  7  Ch.  Div.  29;  Wilhj 
V.  Carpenter,  75  Md.  80,  25  Atl.  Rep.  415;  Commercial  Tel.  Co.  v.  Smith, 
47  Hun  (N.  Y.)  494. 

'« Minneapoli-s  &  St  L.  Ry.  Co.  v.  Columbus  RoUing-MiU  Co.,  119  U.  S. 
149.  7  Sup.  Ct.  Rep.  168. 

■*  Thomas  v.  Greenwood,  69  Mich.  215,  37  N.  W.  Rep.  195. 

"  Bruce  v.  Pearson.  3  Johns.  (N.  Y.)  534.  As  to  implied  contract  from  n^ 
taining  and  using  or  consuming  the  goods  so  sent  see  ante,  p.  26,  and  note  5 


Ch.  2]       CHARACTBR,  MODE,  PLACE,  AND  TIME   OF   ACCEPTANCE.  39 

Bmn,  and  the  latter  replies  that  he  will  give  a  less  sum,  there  is 
nothing  binding  between  the  parties.*^  Again,  if  a  person  writes 
another,  offering  to  buy  a  horse  without  saying  anything  as  to  de- 
liyefj,  and  the  latter  replies  that  he  may  have  it  ''if  he  will  come 
for  it,"  there  is  no  contract;''  and  the  same  is  true  where,  in  case 
of  an  offer  to  sell  land,  which  says  nothing  as  to  the  place  of  pay- 
ment, the  acceptance  specifies  that  payment  shall  be  made  at  the 
acceptor's  place  of  residence,  since,  under  the  offer,  the  proposer 
would  be  entitled  to  payment  at  his  place  of  residence.'* 

Manner^  Place^  and  Tims  (^  Acceptance. 

It  is  also  essential  that  the  acceptance  shall  be  made  in  the 
manner,  at  the  place,  and  within  the  time  expressly  or  impliedly 
designated  in  the  offer.  The  proposer  has  the  right  to  dictate  terms 
in  respect  to  the  time,  place,  and  manner  of  acceptance;  and  when 
he  does  so,  like  all  other  terms,  they  must  be  complied  with.  In  a 
leading  case  on  this  point  the  defendant  offered  to  buy  flour  from 
the  plaintiffs,  stating  in  his  offer  that  the  answer  should  be  sent 
by  return  of  the  wagon  which  brought  the  offer.  The  plaintiffs, 
instead  of  sending  their  acceptance  by  the  wagon,  mailed  it  to  the 
defendant  at  a  place  other  than  the  destination  of  the  wagon, 
where  it  was  duly  received  by  him.  It  was  held,  however,  that  he 
was  not  bound  by  the  acceptance,  as  it  was  not  sent  to  the  place 
prescribed.**  If  an  offer  asks  that  the  answer  be  sent  by  the  mes- 
senger who  brings  the  offer,  or  by  mail,  or  by  telegraph,  it  must  be 
80  sent,  to  be  effective.**    An  answer  required  to  be  sent  by  messen- 

**  Hyde  v.  Wrench*  3  Beav.  336.     And  see  post,  p.  53,  and  cases  cited. 
■Fenno  v.  Weston,  31  Vt  345. 

*  Baker  v.  Holt,  56  Wis.  100,  14  N.  W.  Rep.  8;  Northwestern  Iron  Go.  v. 
Melde,  21  Wis.  474;  Sawyer  v.  Brossart,  67  Iowa,  678,  25  N.  W.  Rep.  876; 
OUbert  V.  Baxter,  71  Iowa,  327,  32  N.  W.  Rep.  364;  Langellier  v.  Schaefer 
(Minn.)  31  N.  W.  Rep.  6SK>;  RobiDson  v.  WeUer,  81  Oa.  704,  8  S.  E.  Rep.  447; 
Maynard  v.  Tabor,  53  Me.  511.  Merely  to  Inquire,  however,  how  the  ac- 
ceptor of  the  offer  shaU  remit  payment,  does  not  render  the  acceptance  con- 
ditionaL     Clark  v.  Dales,  20  Barb.  (N.  Y.)  42. 

*  Gliason  v.  Henshaw,  4  Wheat.  228.  Where  a  person  residing  In  one  state 
malces  a  written  offer  to  a  person  residing  in  another,  and  at  a  distance,  to 
•eU  lands,  without  arranging  for  a  personal  meeting,  an  acceptance  by  mail 
bantbortsed.     Wiloox  v.  Caine,  70  Mich.  517,  38  N.  W.  Rep.  555. 

*Gair  T.  Duval,  14  Pet  83.     Putting  a  letter  of  acceptance  in  the  private 
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ger  will  be  of  no  effect  if  sent  by  mail  or  telegrapb;  nor  will  an 
answer  by  mail  be  sufficient  if  the  telegraph  is  the  mode  prescribed. 
An  acceptance  by  telegraph,  however,  or  by  a  messenger  dis- 
patched at  once  where  the  parties  are  in  the  same  town,  would  pos- 
sibly be  sufficient,  even  though  the  offer  calls  for  an  answer  by 
mail,  as  it  would  reach  the  proposer  before  a  letter  could  reach 
him;  but  this  is  doubtful,  for  the  proposer  is  the  judge  of  the  im- 
portance of  his  stipulations.  An  offer  by  mail,  which  says  nothing 
as  to  the  mode  of  sending  the  answer,  impliedly  requires  an  answer 
by  mail,  or  possibly  authorizes  one  by  telegraph,^  though  an  ac- 
ceptance sent  by  any  other  mode,  and  reaching  the  proposer  within 
a  reasonable  time,  might  be  held  sufficient^*  An  offer  by  telegraph 
impliedly  requires  an  answer  by  telegraph,  and  an  answer  by  mail 
will  not  be  sufficient. 

If  the  offer  specifies  a  time  for  acceptance^  it  is  a  term  of  the  offer, 
and  must  be  complied  with.  An  acceptance  after  the  specified  time 
will  have  no  effect**  An  offer  by  correspondence,  for  instance,  call- 
ing for  an  answer  "in  course  of  post;*'  or  **by  return  mail,**  must  be 
accepted  by  return  mail,*'  though  it  has  been  held  that  an  answer 
mailed  on  the  same  day  the  offer  is  received,  but  not  by  the  first 

letter  box  of  the  proiwser  has  been  held  sufficient  Howard  v.  Daly,  91  N. 
T.  962.     As  to  what  constitutes  mailing  a  letter,  see  post,  p.  45,  note  81. 

« Mactier  v.  Frith,  6  Wend.  (N.  Y.)  103;  Vassar  v.  Camp,  11  N.  Y.  441; 
Tayloe  v.  Merchants'  F.  Ins.  Co.,  9  How.  390;  Wilcox  ▼.  Qine,  70  Mich. 
517,  88  N.  W.  Bep.  555;  Trevor  v.  Wood,  36  N.  Y.  307. 

*  Trounstine  v.  Sellers,  35  Kan.  447, 11  Paa  Rep.  441. 

•^Longworth  v.  Mitchell,  26  Ohio  St  834;  Potts  v.  Whitehead,  20  N.  J. 
Eq.  65;  Brltton  v.  PhUlips,  24  How.  Pr.  (N.  Y.)  Ill;  Richardson  v.  Hard- 
wick,  106  U.  S.  252,  1  Sup.  Ct  Rep.  213;  Union  Nat  Bank  y.  Miller,  106 
N.  C.  347,  11  S.  B.  Rep.  321;  Weaver  v.  Buir,  31  W.  Va.  736,  8  S.  B.  Hep. 
743;  Cummings  v.  Town  of  Lake  Realty  Co.  (Wis.)  57  N.  W.  Rep.  43.  And 
see  Park  v.  Whitney,  148  Mass.  278,  19  N.  B.  Rep.  161. 

"*  Dunlop  Y.  Higgins,  1  H.  L.  Cas.  387;  Carr  v.  Duval,  14  Pet  83;  Ma<day 
V.  Harvey,  00  111.  525;  AveriU  v.  Hedge,  12  Conn.  424;  Tlnn  ▼»^offman,  29 
Law  T.  (N.  8.)  271.  If  the  delivery  of  a  letter  containing  an  off»  la  de- 
layed through  the  sender's  fault  or,  it  may  no  doubt  be,  without  the  fault  of 
either  party,  an  acceptance  as  soon  as  the  letter  is  received  is  In  time.  It 
is  by  return  mail.  See  Leake,  Cont  18;  Adams  v.  Lindsell,  1  Barn.  A 
▲Id.  681. 
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retoni  mail,  is  in  time.^  Whatever  may  be  the  effect  of  this  ease 
as  diqiensiiig  with  a  strict  compliance  with  the  offer  in  such  cases^ 
it  may  safdy  be  said  that  any  substantial  delay  will  be  fatal,  even 
where  an  answer  by  "return  mail''  is  not  requested.  An  acceptance 
Bent  three  or  four  days  after  the  receipt  of  the  offer  has  been  held 
too  late,  and  there  seems  no  reason  to  doubt  that  a  delay  of  one 
da7  would  be  equally  fatal.^^  If  no  time  for  acceptance  is  specified, 
then  a  reasonable  time  is  implied.^*  What  is  a  reasonable  time  must 
necessarily  depend  on  the  nature  of  the  offer  and  the  circumstances 
of  each  particular  case.  An  offer  to  sell  land,  for  instance,  in 
view  of  the  fact  that  an  examination  of  the  premises  and  of  the 
tide  may  be  desired,  would  not  require  as  prompt  an  acceptance 
as  an  offer  to  sell  fruit  or  other  perishable  property,  or  property 
which  is  subject  to  sudden  changes  in  value.  The  circumstances  of 
each  case,  therefore,  must  determine  what  is  a  reasonable  time;, 
and,  when  the  circumstances  have  been  shown,  the  question  is  for 
the  court^    An  offer  by  mail,  it  has  been  said,  ev»i  though  it  does 

'Palmer  t.  Phoenix  Mut  Life  Ins.  Co.,  84  N.  Y.  63. 

*'Tajlor  V.  Bennie,  35  Barb.  (N.  Y.)  272;  Minnesota  Linseed  OU  Co.  v.  Col- 
lier WMte  Lead  Co.,  4  DUL  435,  Fed.  Cas.  Na  9,635;  Maday  v.  Harvey,  90 
UL  525;  Ortman  v.  Weaver,  11  Fed.  Rep.  358;  Dunlop  v.  Higgins,  1  H.  L. 
Ob&  387. 

'Bamigate  Hotel  Co.  t.  Montefiore,  L.  R.  1  Bzcfa.  100;  Ferrier  y.  Storer,  63 
Iowa,  484,  10  N.  W.  Rep.  288;  AveriU  v.  Hedge,  12  Conn.  424;  Trounstine 
T.  Sdlers,  35  Kan.  447,  11  Pac.  Rep.  441;  IJoring  t.  City  of  Boston,  7  Mete. 
(Mus.)  409;  SanfoTd  v.  Howard,  29  Ala.  6S4;  Lebigh  Valley  Coal  Co.  y. 
Cmifl,  22  BL  App.  304;  CUcago  &  G.  B.  R.  Co.  v.  Dane,  43  N.  Y.  240.  And* 
iee  cases  dted  in  preceding  notes.  This  bas  been  held  to  apply  to  offers  of 
a  leward  to  the  public  generally  by  way  of  adYertisement  Lorlng  v.  City 
of  Boston,  7  Meta  (Haas.)  400.    But  see  post,  p.  57. 

"Lorlng  V.  City  of  Boston,  7  Mete.  (Mass.)  409;  Minnesota  Linseed  Oil  Co. 
▼.  CoUier  White  Lead  Co.,  4  DiU.  431,  Fed.  Cas.  No.  9,035;  AYerlll  y.  Hedge, 
12  Gonn.  424;  Morse  v.  Bellows,  7  N.  H.  549;  Larmon  t.  Jordan,  56  111.  204; 
Raoagate  Hotel  Ca  v.  Montefiore,  L.  R.  1  Exch.  109;  Kempner  t.  Cohn, 
47  Ark.  510, 1  8.  W.  Rep.  869;  Stone  v.  Harmon,  31  Minn.  512,  19  N.  W,  Rep. 
^;  Trounstine  v.  Sellers,  35  Kan.  447, 11  Pac.  Rep.  441;  Chicago  &  G.  B.  R. 
Oa  T.  Dane,  43  N.  Y.  240.  See,  also,  MlzeU  v.  Bnmett,  4  Jones,  L.  (N.  C.> 
24»;  MarUn  v.  Blade,  21  Ala.  721;  Sanford  v.  Howard,  20  Ala.  684;  Ferrier 
▼.  Storer,  63  Iowa.  484,  19  N.  W.  Rep.  288;  JCPckjT^cKinlev.  98  Pa.  St, 
61C;  UcCnrdy  t.  Rogers*  21  Wis.  109;  Crabtree  v.  St  Paul  Opera-House  Co.,. 
3»Fcd.Bq^  74& 
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not  call  for  an  answer  by  return  mail,  impliedly  reqnirea  an  im- 
mediate reply,  an'd  any  anbstantial  delay  is  fatal;  bat  even  in  these 
cases  it  is  believed  that  the  answer  may  be  sent  within  a  reasonable 
time,  and  that  the  circumstances  of  each  particular  case  muHt  de- 
termine what  is  a  reasonable  time.  An  offer  by  teleg^raph,  specify- 
ing no  time  for  answer,  would,  from  the  manner  in  which  it  is  sent, 
require  an  immediate  reply  by  telegraph. 

SFFECT  OF  ACCEPTANCB. 

20.  Acceptance  of  an  offer  firom  the  moment  it  is  eom- 
municated  turns  the  offer  into  a  binding  promise,  and  is 
itself  irrevocable. 

21.  If  the  proposer  prescribes,  or  expressly  or  impliedly 
authorizes,  the  dispatch  of  an  acceptance  by  means  wholly 
or  partly  beyond  the  acceptor's  control,  such  as  the  post 
office,  telegraph,  or  agent  of  the  proposer,  an  acceptance 
so  dispatched 

(a)  Is  complete  as  against  the  proposer  from  the  time 

of  its  dispatch  out  of  the  acceptor's  control,  and 

(b)  Is  effectual  notwithstanding  any  miscarriage  or  de- 

lay in  its  transmission,  happening  after  such  dis- 
patch, without  any  fault  on  the  part  of  the  ac- 
ceptor. 
EXCEPTIONS— (1)  Where  it  is  expressly  or  impli- 
edly stipulated  that  there  shall  be  no  con- 
tract until  the  acceptance  is  received  by  the 
proposer,  its  receipt  is  necessary. 
(2)  In  Massachusetts  it  is  held  that  an  acceptance 
is  not  communicated  until  it  is  received. 

22.  An  offer,  in  the  absence  of  anything  to  show  the  con- 
trary, impliedly  authorizes  acceptance  by  the  same  means 
which  brought  the  offer. 

An  offer,  as  we  shall  presently  see,  can  be  revoked  at  any  time 
before  acceptance,  for  until  then  there  is  no  agreement;  but  it  can- 
not be  revoked  afterwards.    Acceptance,  whether  by  words  or  by 
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«nidiict, — BBy  for  instaoce,  by  perfonnance  of  services, — supplies  the 
dement  of  agreement,  which  binds  the  party  making  it  to  a  fulfill- 
ment  of  its  terms.**  It  changes  the  character  of  the  offer,  and 
makes  It  a  promise;  and  it  must  needs  be  irrevocable,  since,  if  the 
parties  are  ever  to  be  bound  at  all,  it  must  be  from  the  moment 
when  they  both  become  aware  of  their  common  intention.**  It  is 
therefore  very  important  to  ascertain  the  moment  when  an  ac- 
ceptance is  to  be  deemed  communicated;  and,  though  this  is  not 
difficult,  except  aa  a  question  of  fact,  when  the  contract  is  formed  by 
spoken  words  or  conduct,  difficulties  have  arisen  where  contracts 
have  been  made  by  correspondence.  It  is  now  virtually  settled, 
however,  that  the  acceptance  in  the  case  of  contracts  by  correspond- 
ence is  complete  as  soon  as  the  acceptor  has  done  all  in  his  power 
to  communicate  his  intention;  in  other  words,  acceptance  by  letter 
or  tdegraph  is  communicated  from  the  moment  it  is  dispatched.*' 

■Harris*  Case,  U  R.  7  Ch.  App.  587;  Thniston  v.  Thornton,  1  Cush. 
OlMs.)  91;  Bowen  v.  Tipton,  04  Md.  275.  at  pape  280,  1  Atl.  Rep.  861;  Bqul ta- 
ble Emlowment  Asa'n  y.  FUher.  71  Md.  430,  18  Ati.  Rep.  808;  Fried  v.  Royal 
Ina.  Ca,  50  N.  Y.  243;  White  v.  Baxter,  71  N.  Y.  254;  Hamilton  v.  Lycoming 
Ina.  Co^  5  Pa.  St.  3;»;  Wheeler  v.  New  Brunswick  &  C.  R.  Co.,  115  U.  S. 
:."•,  5  Snp.  Ct.  Uep.  1061;  Hawkinson  v.  Harmon.  C9  Wis.  551,  35  N.  W.  Rep. 
2t;  Wncox  T.  Cline,  70  Mich.  517.  38  N.  W.  Rep.  555.  A  bid  at  an  auction 
sale  is  accepted  when  the  hammer  is  stmck  down,  and  the  contract  is  then 
complete.  Payne  v.  Cave,  8  T^rm  R.  148;  Blossom  v.  MUwaukee  &  C. 
Rr.  Co.,  3  Walt  196;  Ives  v.  Tregent.  29  Mich.  390.  Where  an  offer  is 
Qiade  containing  conditions,  an  acceptance  without  qualification  is  an  ac- 
CL'ptaDce  of  the  conditions,  and  makes  a  binding  contract  Lawrence  v.  Mil- 
waiikee,  L.  S.  &  W.  Ry.  Co.,  W  Wis.  427.  54  N.  W.  Rep.  797. 

*  See  Gartner  v.  Hand,  86  Ga.  558,  12  S.  E.  Rep.  878. 

"Adams  V.  LIndseU,  1  Bafn.  A  Aid.  681;  Potter  v.  Sanders,  6  Hare,  1; 
Urj  T.  Cohen,  4  Ga.  1;  Tayloe  v.  Merchants*  F.  Ins.  Co.,  9  How.  300;  Aver- 
ill  ▼.  Hedge,  12  Conn.  424;  Yassar  v.  Camp,  11  N.  Y.  441;  Darlington  v. 
Korte,  IG  Fed.  Rep.  646;  Thomson  v.  James,  18  Dunl.,  B.  &  M.  1;  Minne- 
«>ta  Linseed  Oil  Co.  t.  Collier  White  Lead  Co.,  4  Dill.  431,  Fed.  Cas. 
No.  9.C35;  Blactier  v.  FHth,  6  Wend.  (N.  Y.)  103;  Harris'  Case,  L.  R.  7 
<3j.  587;  Trevor  v.  Wood,  36  N.  Y.  307;  Wheat  v.  Cross,  31  Md.  99.  103; 
Fen1«r  t.  Storer,  63  Iowa,  484,  19  N.  W.  Rep.  288;  Stockham  v.  Stock- 
tuim,  32  Md.  196;  Moore  v.  Pierson,  6  Iowa,  279;  Perry  v.  Mount  Hope  Iron 
Co.,  15  R.  L  380,  5  Atl.  632;  Calhoon  t.  Atchison,  etc.,  4  Bush  (Ky.)  261; 
Hsmflton  v.  Incoming  Ins.  Co.,  5  Pa.  St  330;  Abbott  v.  Shepard,  48  N.  H  14; 
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An  acceptance,  once  dispatcbedi  is  irrevocable,  for  the  contract  has 
been  made;  and,  for  the  same  reason,  from  that  moment  of  time 
the  offer  is  irrevocable. 

If  no  contract  could  arise  until  the  proposer's  receipt  of  the  ac- 
ceptance, then  no  contract  could  ever  be  completed  by  post,  for,  if 
the  proposer  could  not  be  held  bound  by  his  offer,  when  accepted, 
till  his  receipt  of  the  acceptance,  then  the  acceptor  could  not  be 
held  bound  until  he  should  receive  notice  of  the  receipt  of  and  as- 
sent to  his  acceptance;  and  so  it  might  go  on  ad  infinitum.*'  In 
the  case  of  offers  by  post  it  is  said  that  the  proposer  must  be  con- 
sidered in  law  as  making  the  same  identical  offer  during  every  in- 
stant of  the  time  his  letter  is  traveling,  and  the  contract  is  concluded 
by  its  acceptance;  and  in  a  leading  case  on  this  point  it  was  held 
that,  if  the  proposer  misdirects  his  letter  calling  for  a  reply  by  re- 
turn mail,  so  that  it  does  not  reach  the  person  to  whom  it  is  sent 
for  several  days,  the  offer  is  nevertheless  open,  and  subject  to  ac- 
ceptance, when  the  letter  is  received.** 

The  party  sending  an  offer  by  mail,  and  prescribing  no  particular 
mode  or  means  of  conveying  the  acceptance,  makes  the  post  office  his 
agent,  not  only  for  conveying  the  offer,  but  also  for  conveying  the 
acceptance;  and,  ''as  soon  as  the  letter  of  acceptance  is  delivered 
to  the  post  office,  the  contract  is  as  complete  and  final  and  absolutely 
binding  as  if  the  acceptor  had  put  his  letter  into  the  hands  of  a  mes- 
senger sent  by  the  offerer  himself  as  his  ajrent  to  deliver  the  offer 
and  receive  the  acceptance.**  ••  If  the  acceptor  were  to  send  his  ac- 
ceptance by  his  own  agent  or  messenger,  instead  of  by  one  im- 
pliedly or  expressly  authorized  by  the  proposer,  the  receipt  of  the  ac- 
ceptance would  be  necessary  to  conclude  the  contract**  It  is,  of 
course,  permissible  for  a  i>er8on  in  making  an  offer  to  stipulate  ex- 
pressly or  impliedly  that  it  shall  not  become  binding  until  the  ac- 

Hunt  V.  Hlgman,  70  Iowa,  400,  30  N.  W.  Rep.  760;  Kempner  v.  Cohn,  47  Ark. 
519,  1  S.  W.  Rep.  8G9;  Ck>bb  v.  Foree.  38  111.  App.  255.  Contra,  McGuUocb 
V.  Eagle  Ins.  Co.,  1  Pid£.  (Mass.)  278. 

"Adams  v.  Lindsell,  supra. 

**  Adams  V.  Llndsell,  supra. 

*  Household  Ins.  Co.  v.  Grant,  4  Bxch.  Div.  221« 

- Uebbs  Case,  L.  R.  4  Bq.  9. 


Ch.  23  XFFECT  OF  AGCEPTANCB.  45 

ceptance  is  receiyed,  and  in  this  case  the  mailing  of  the  letter  of  ac- 
ceptance or  deliyery  of  the  telegram  to  the  telegraph  company  docs 
not  condnde  the  contract*^ 

There  was  at  first  some  hesitation  in  applying  this  mle  in  cases 
where  the  letter  or  telegram  of  acceptance  was  lost  or  delayed  in 
transmisirion;  but  it  is  now  settled  by  the  great  weight  of  authority 
that,  when  an  acceptance  has  been  posted  or  delivered  to  the  tele^ 
graiA  company,  the  contract  is  complete,  and  cannot  be  affected 
by  the  subsequent  fate  of  the  letter  or  telegram.**  **The  acceptor,." 
it  has  been  said,  'In  posting  the  letter  has  'put  it  ont  of  his  control, 
and  done  an  ertraneons  act  which  clinches  the  matter,  and  shows 
beyond  all  doubt  that  each  side  is  bound.'  How,  then,  can  a  casualty 
m  the  post,  whether  resulting  in  delay — which  in  commercial  trans- 
actions is  often  as  bad  as  no  deliyery — or  in  nondelivery,  unbind 
the  parties  or  unmake  the  contract? "  ••  This  rule,  of  course,  does 
not  apply  where  the  otter  expressly  or  by  implication  stipulates  that 
the  contract  is  to  be  complete,  and  the  offer  binding,  when  the  ac- 
ceptance is  received.  In  such  a  case  the  mailing  of  the  acceptance 
is  not  enough.*^  To  constitute  an  acceptance,  however,  the  letter 
most  be  actually  and  properly  posted.  If  it  is  delivered  to  an  agent 
of  the  acceptor,  and  he  neglects  to  mail  it,  or  if  it  is  posted  without 
a  stamp,  or  improperly  addressed,  it  is  not  an  acceptance.*^ 

'Lewli  T.  Browning,  130  Mass.  173;  Haas  v.  Myers,  111  lU.  421;  Vassar 
T.  Camp.  11  N.  T.  441. 

"Uoiuebold  Ins.  Co.  v.  Grant,  4  Bxch.  Dlv.  221;  Mactier  ▼.  Frith,  6  Wend. 
(S.  Y.)  103;  Tayloe  v.  Mercbants*  F.  Ins.  CJo.,  9  How.  390;  Washburn  ▼. 
Fletcher,  42  Wis.  152;  Vassar  v.  Camp,  11  N.  Y.  441;  Trevor  ▼.  Wood,  36  N. 
Y.  307;  Ihmlop  v.  Hlggins,  1  H.  L.  Cas.  381;  Bryant  t.  Booze,  55  Ga.  438; 
Minnesota  Linseed  Oil  Co.  t.  Collier  White  Lead  Co.,  4  Dill.  431,  Fed.  Cas.  No. 
9.C35;  Howard  v.  Daly,  61  N.  Y.  3G2;  Duncan  v.  Topham.  8  O.  B.  225.  See, 
coQtn,  Mcddloch  t.  Eagle  Ins.  Co.,  1  Pid^.  (Mass.)  278;  British  &  Am.  Tel. 
Co.  ?.  Colacm,  L.  B.  6  Exch.  108.  The  latter  case  was  disapproved  in  Harris' 
Oaie,saiffa. 

*  Household  Ins.  Co.  ▼.  Grant,  4  Exch.  Div.  221;  Brogden  t.  Metropolitan 
H7.  Co.,  2  App.  Cas.  691. 

*  Vassar  t.  Gamp,  11  N.  Y.  441;  Lewis  v.  Browning,  130  Mass.  173;  Haas 
▼.  Mjcrs,  111  Hi  421. 

*"  Henderson  v.  Carbondale  Coal  &  Coks  Co.,  140  U.  S.  25,  11  Sup.  Ct 
B«p.  691;  Maday  v.  Harvey,  90  IlL  525;  Blalte  v.  Hamburg  Ins.  Co.,  67 
'I^  lao,  2  8.  W.  Rep.  368.    Deposit  <^  a  letter  In  a  street  letter  box  is 
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On  principle  and  reason  it  would  seem  that  an  intended  accept- 
ance may  be  revoked  or  recalled  at  any  time  before  it  becomes  bind- 
ing, but  not  afterwards.  If  the  acceptance  is  on  its  way  by  means 
of  the  acceptor's  agent, — as,  for  instance,  where  he  sends  his  own 
messenger  with  it,— or  if  the  offer  has  stipulated  that  it  shall  not 
become  a  binding  promise  nntil  the  acceptance  is  received,  the  ac- 
ceptance will  not  become  binding  nntil  it  is  received  by  the  pro- 
poser, and  it  would  seem  that  it  may  be  recalled  at  any  time  b^ore 
its  receipt  by  him.  Where,  however,  the  acceptance  is  by  the  ex- 
press or  implied  authority  of  the  proposer  sent  by  maU,  or  is  sent 
by  the  proposer's  messenger,  so  that  it  becomes  binding  as  soon  as 
it  is  dispatched,  and  turns  the  offer  into  a  contract,  it  would  seem 
that  it  cannot  be  revoked,  even  before  it  actually  reaches  the  pro- 
poser.^ This  must  necessarily  be  so,  for,  if  it  could  be  otherwise, 
^L  the  proposal  might  be  bound  while  the  acceptor  is  not;  and  nothing 
flfcs  better  settled  in  the  law  of  contract  than  the  rule  that  both  jiar- 
Vwes  must  be  bound  or  neither  is  bound. 

\ 

23.  Until  the  moment  of  acceptance,  an  offer  may  be  re- 
voked, and  a  subsequent  acceptance  will  be  inoperative,  ex- 
cept that — 

EXOEFTION—- An  offer  under  seal  cannot  be  revoked 
at  common  law. 

24.  Notice  of  revocation  must  be  communicated,  to  pre- 
vent an  acceptance  from  being  effective. 

26.  The  moment  of  communication  of  a  revocation,  un- 
like the  moment  of  communication  of  acceptance,  is  the 
moment  of  its  receipt,  and  not  the  moment  of  its  dispatch. 

26.  An  unaccepted  offer,  though  coufPu  with  a  promise 
to  keep  it  open  for  acceptance  for  a  certain  time,  may 
nevertheless  be  revoked  before  the  time  has  expired,  if  the 
promise  is  without  a  consideration. 

equivalent  to  deposit  in  the  post  office.    Wood  t.  Callagban,  61  Biich.  4Q2» 
•-S8  N.  W.  Ilep.  162. 
■  On  ttiis  point,  see  Commercial  Ins.  Co.  t.  Hallock,  27  N.  J.  Law,  645. 
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Since  an  offo*,  unaccepted,  creates  no  righta,  and  la  not  binding 
on  the  party  making  it,  it  follows  that  it  may  be  revoked  at  any  time 
before  aeceptance.**  An  order,  for  instance,  given  to  the  agent  of 
the  party  to  whom  it  is  made,  who  has  no  authority  to  accept  it,  is 
a  mere  proposal,  and  revocable  at  any  time  before  his  principal 
accepts  it;  and  it  is  immaterial  that  the  order  recites  that  it  is 
taken  with,  the  understanding  that  it  is  positive,  and  not  subject  to 
change  or  countermand.*^  Where  an  offer  is  made  to  several  per- 
sons, it  must  be  accepted  by  all  of  them  before  it  becomes  binding 
on  the  proposer,  for  an  acceptance  by  less  than  all  is  not  a  compli- 
ance with  the  terms  of  the  offer;  and  it  necessarily  follows  that 
such  an  offer  may  be  revoked  at  any  time  before  it  is  accepted  by 
alL« 

Ofer  under  Seal. 

At  common  law  there  Is  an  exception  to  this  general  mle  in  the 
case  of  offers  under  seaL  An  offer  made  under  seal  cannot  be  re- 
voked at  conunon  law,  though  this  has  been  changed  by  statute  in 
many  jurisdictions.  Even  though  uncommunicated  to  the  party  to 
whom  it  is  intended  to  be  made,  it  remains  open  for  his  acceptance 
when  he  becomes  aware  of  it  Where,  for  instance,  a  policy  of 
marine  insurance,  ^'signed,  sealed,  and  delivered"  by  the  insurers, 
had  never  been  accepted  by  the  insured,  but  had  remained  in  the 
insorer's  office  until  the  loss  of  the.  vessel  covered  by  it,  it  was 

"Fayne  v.  Care,  8  Term  SL  148;  Quick  t.  Wheeler,  78  N.  Y.  300;  Hough- 
wont  T.  Bolsaubin,  18  N.  J.  Eq.  315;  Schenectady  StoTe  Go.  t.  Holbrook,  101 
S.  T.  45,  4  N.  B.  Rep.  4;  Wheat  v.  Cross,  31  Md.  90;  Boston  &  M.  R.  R.  Go. 
T.  BarUett,  3  Cosh.  (Mass.)  224;  Weiden  v.  Woodruff,  38  Mich.  130;  Larmon 
T.  Jordan,  56  IlL  204;  Afford  ▼.  Davies,  12  G.  B.  (N.  S.)  748;  Countess  of 
DoDiDore  t.  Alexander,  9  Shaw,  D.  &  B.  190;  Crodcer  t.  New  London,  W.  & 
H.  R.  R.  Co..  24  Conn.  249;  Martin  ▼.  Hudson,  81  Cal.  42,  22  Pac  Rep.  292; 
Prater  t.  SmaU  (Sup.)  13  N.  Y.  Supp.  468;  MiUer  t.  DonviUe,  46  I/a.  Ann. 
214, 12  South.  Rep.  132;  Eslo-ldge  v.  Glover,  5  Stew.  &  P.  (Ala.)  264;  Tucker 
▼.  Lawrence,  56  Yt  467.  As  a  bid  at  an  auction  sale  is  not  accepted  until 
the  hammer  Is  knocked  down,  it  may  be  withdrawn  before  that  time.  Payne 
T.  Care.  3  Term  R.  148;  Ives  v.  Tregent,  29  Mich.  390. 

"■National  Refininsr  Go.  v.  Miller,  1  S.  D.  548,  47  N.  W.  Rep.  962.  And  see 
GhaOenire,  eta,  BUll  Go.  t.  Kerr,  93  Mich.  328»  53  N.  W.  Rep.  555;  Harvey 
T.  Dnffey,  90  GaL  897,  33  Pac.  Rep.  897. 

"Burton  r.  Shotwell,  13  Bush  (Ky.)  271. 
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tidd  that  the  assent  of  the  assured  was  not  necessary  to  entitle  him, 
when  he  became  aware  of  the  loss  of  the  ship,  to  the  benefit  of  the 
policy.  ^Tt  is  clear  on  the  anthoritles,'*  it  was  said,  ^as  well  as  the 
reason  of  the  thing,  that  the  deed  is  binding  on  the  obligor  before 
it  comes  into  the  custody  of  the  obligee,  nay,  before  he  cTen  knows 
•of  it;  though  of  course,  if  he  has  not  previously  assented  to  the  mak- 
ing of  the  deed,  the  obligee  may  refuse  if  **  The  position  of  the 
parties  in  such  a  case  is  anomalous.  There  can  be  no  agreement, 
for  there  is  no  mutual  assent  He  who  has  made  and  delivered  the 
•deed  has  merely  made  an  offer  which  he  may  not  revoke,  but  which 
is  not  a  contract  imtil  assented  to  by  the  party  to  whom  it  is  made. 

Communicatim  of  Rnccatian. 

The  general  rule  above  stated  would  seem  too  plain  for  further 
-discussion;  but  difficult  questions  have  arisen  in  its  application, 
particularly  in  its  application  to  offers  made  by  correspondence, 
and  these  diificulties  have  given  rise  to  rules  which  we  must  now 
•consider. 

Revocation,  like  offer  and  acceptance,  must  be  communicated,  to 
have  any  effect;  and  here  we  must  note  a  difference  in  the  meaning 
of  the  word '  ^communication''  as  applied  to  acceptance  and  its 
meaning  as  applied  to  revocation.  As  we  have  seen,  an  acceptance 
is  communicated  at  the  moment  it  is  dispatched.  A  revocation,  on 
the  contrary,  is  not  conanunicated  until  the  moment  it  is  received. 
A  person,  therefore,  who  has  accepted  an  offer  not  known  by  him  to 
have  been  revoked,  may  safely  act  on  the  footing  that  the  offer  and 
acceptance  constitute  a  contract  binding  on  both  parties.  A  person 
who  has  received  an  offer  by  post  or  telegraph,  and  posted  or  tele- 
graphed his  acceptance,  has  thereby  created  a  binding  contract, 
though  notice  of  revocation  of  the  offer  has  been  mailed  or  wired  to 
him  before  his  acceptance.*^    The  law  regards  the  proposer  as  mak- 

*  XenoB  V.  Wickham,  L.  R.  2  H.  li.  296;  Butler  A  Baker's  Case,  8  Ooke, 
26b.     And  see  Mansfield  v.  Hodgdon,  147  Mass.  SOi,  17  N.  B.  Rep.  544. 

•*  Byrne  v.  Tienhoven,  5  C.  P.  Dlv.  349;  Tayloe  v.  Merchants'  F.  Ins.  Co.,  0 
How.  390;  Patrick  v.  Bowman,  149  U.  S.  411, 13  Sup.  Ct  Rep.  811,  866;  Hgrn- 
Utou.  v»  Lycoming  Ins.  Co.,  5  Pa.  St  342;  Thomson  v.  James,  18  Donl.,  B.  & 
&.  l;  Lungstrass  v.  German  Ins.  Co.,  48  Mo.  201;  Hentbom  v.  Frazer  [1S92J 
'66  L.  T.  (N.  S.)  439;  [1892]  2  Ch.  27;  Harris'  Case.  L.  B.  7  Ch.  App.  587; 
Boston  &  M.  R.  R.  Co.  v.  BarUett,  3  Cush.  (Mass.)  224;   Kempner  v.  Cohn, 
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ing  his  offer  during  erery  instant  of  time  that  his  letter  is  traveling, 
and  during  the  period  that  may  be  considered  as  a  reasonable  time 
for  acceptance.  The  party  to  whom  the  offer  is  made  is  therefore  en« 
tided  to  consider  that  it  is  still  being  made,  unless  he  has  notice 
to  the  contrary,  and  that  his  acceptance  concludes  a  binding  con- 
tract* 

The  revocation  cannot  be  held  to  be  communicated  merely  because 
it  has  been  pnt  in  the  course  of  transmission.  The  post  office  is 
used  by  the  proposer  as  his  messenger  or  agent,  not  only  to  take 
the  offer,  bat  also  to  bring  back  the  acceptance.  The  acceptance, 
therefore,  is  communicated  to  him  when  put  into  the  charge  of 
his  instrument  of  communication.  His  revocation,  however,  can- 
not he  considered  to  be  conmiunicated  until  it  is  received,  for  it  is 
better  to  regard  the  post  office  or  telegraph  wire,  not  as  the  agent 
of  both  parties,  but  as  the  messenger  employed  by  the  proposer  for 
the  purpose  of  offer  and  acceptance.  This  is  the  reason  for  the 
role.  It  is  true  that  the  minds  of  the  parties  are  not  ad  idem  in 
the  case  of  a  contract  concluded  by  an  acceptance  dispatched  after 
a  revocati<Hi  has  been  posted.  Where  the  parties  are  contracting 
at  a  distance  from  one  another  the  consensus  ad  idem  can  only  be 
arrived  at  by  some  such  artificial  process  as  the  continuing  offer.** 
If,  after  an  offer  has  been  posted,  or  sent  by  any  other  means,  the 
proposer  sends  a  withdrawal  by  such  means  that  it  reaches  the 
penon  to  whom  the  offer  was  sent  at  the  same  time  as  the  offer, 
this  18  a  good  revocation,  and  an  acceptance  of  the  offer  will  be  in- 
effectuaL^* 

A^frmneiU  to  Hold  Offer  Open—^R^usah^  and  ''Optims.^ 

Where  we  come  to  treat  of  consideration,  we  will  see  that  a 
promise,  not  made  under  seal,  is  not  binding  unless  there  is  a  con- 

47  Ark.  519,  1  &  W.  Eep.  769;  Wheat  v.  Ctobs,  81  Md.  09;  Stockham  t. 
StockJmni,  32  Ud.  196;  HaUock  y.  Gommercial  Ina.  Ck>.,  26  N.  J.  Law,  268; 
FatiUowr  ▼.  Hebard,  26  Vt  452;  McCk>tter  t.  City  of  New  York,  87  N.  Y.  326; 
Wades  t.  WoodmlT,  38  Mich.  130;  Crocker  ▼.  New  London,  VIT.  &  P.  B.  R. 
Co.,  24  Conn.  240;  Cobb  v.  Foree,  88  HL  App.  256. 

•  Mactler  t.  Frith,  6  Wend.  (N.  Y.)  103. 

*  Anson,  Gont  27. 

*Ihiii2nare  v.  Alexander,  9  Shaw  &  D.  190.  Suppose,  however,  the  letter 
eantaininc  the  offer  should  be  read,  and  an  acceptance  dispatched  In  good 

lJLW00KT.-~4 
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dderatlon  to  support  it  For  this  reason  it  is  settled  that  an  offer, 
thongh  conpled  with  a  promise  to  hold  it  open  for  acceptance  for  a 
specified  time,  may  nevertheless  be  revoked  or  withdrawn  before 
the  time  has  expired,  provided  there  is  no  consideration  for  the 
promise  to  hold  the  offer  open.^^  Cases  of  this  kind  arise  where  a 
person  gives  another  the  ^refusal"  of  land  or  goods  for  a  certain 
time,  or  an  option  to  bny. 

In  these  cases  there  has  been  some  difiScnltj  as  to  what  amounts 
to  a  revocation  or  retraction  of  the  offer,  but  it  is  probably  settled  that 
a  sale  of  the  property  to  some  other  person,  or  any  other  overt  act 
clearly  showing  an  intention  to  revoke,  is  enough,  provided  the  person 
to  whom  the  offer  was  made  has  notice  of  such  acts  before  he  ac- 
cepts. The  revocation  need  not  be  communicated,  but  it  is  sufficient 
if  he  has  knowledge  of  acts  clearly  indicating  an  intention  to  re- 
voke.^* It  is  not  clearly  settled  what  would  be  sufficient  notice. 
It  might  probably  be  said  that  the  notice  must  be  such  as  reason- 
ably amounts  to  knowledge  of  the  acts  inconsistent  with  the  con- 
tinuance of  the  offer.  In  case  of  an  offer  to  sell  specific  property, 
actual  knowledge  of  its  sale  to  another  would  clearly  show  an  intent 
to  revoke,  but  it  is  doubtful  whether  information  from  a  stranger 
that  such  a  sale  has  been  made,  or  that  the  proposer  has  changed 
his  mind,  would  be  sufficient,  as  it  would  scarcely  be  reasonable 
to  require  a  man  to  believe  and  act  on  such  stat^nents.  In  the 
absence  of  sufficient  notice  or  knowledge  of  a  revocation,  the  offer, 
according  to  the  better  doctrine  and  the  weight  of  authority,  con- 
faith,  before  the  letter  containing  the  withdrawal  is  opened.  It  would  aeem, 
on  principle,  that  in  such  a  case  the  acceptance  most  be  effectual. 

^  Ck>oke  V.  Oxley,  8  Term  R.  653  (as  to  this  case,  see  post,  p.  51,  note,  74); 
Rontledge  v.  Grant,  4  Bing.  653;  Head  v.  Diggon,  3  Man.  &  R.  07;  Stevenson 
V.  McLean,  5  Q.  B.  Div.  351;  Chicago  &  G.  £.  R.  Go.  v.  Dane,  43  N.  Y.  240; 
Dickinson  v.  Dodds,  2  Ch.  Div.  463;  Stoisgaard  v.  Smith,  43  Minn.  U,  44  N. 
W.  Rep.  669;  Coleman  v.  Api^legarth,  68  Md.  21,  11  Atl.  284;  Eskridge  t. 
Glover,  5  Stew.  &  P.  (Ala.)  264;  Larmon  v.  Jordan,  66  111.  206;  Weiden  v. 
Woodruff,  38  Mich.  130;  Wardell  v.  WiUiams,  62  Mich.  60,  28  N.  W.  Rep. 
796:  Klee  v.  Grant,  4  Misc.  Rep.  88,  23  N.  Y.  Supp.  855;  Connor  v.  Renneker, 
25  S.  C.  514;  Sault  Ste.  M.,  L.  &  I.  Co.  v.  Simons,  41  Fed.  Rep.  835;  Weaver 
▼.  l^urr,  31  W.  Ya.  736.  8  a  £.  Rep.  743;  McDonald  v.  Huff  (Cal.)  18  Pac  Rep. 
243.     Post,  p.  168. 

"  Dickinson  v.  Dodds,  supra;  Coleman  v.  Applegarth,  supra. 
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tiniieB  open  and  will  be  tamed  into  a  binding  promise  by  its  ac- 
ceptance." Borne  conrta,  however,  seem  to  have  held,  contrary  to 
reason  and  principle,  that  notice  of  withdrawal  is  not  necessary.^^ 
Where  the  parties  are  dealing  with  each  other  at  a  distance  by  cor- 
respondence, it  is  the  settled  law,  in  these  as  in  other  cases,  that 
the  offer  continnes  open  nntil  notice  of  its  withdrawal  is  not  only 
sent,  bnt  received  by  the  party  to  whom  it  was  made,  and  is  turned 
into  a  binding  promise  if  accepted  before  receipt  of  the  notice.^* 
Knowledge  in  these  cases  also  may  be  equivalent  to  notice  sent 
and  received. 
If  the  promise  to  keep  an  offer  open  for  a  specified  time  is  sup^ 

*  Boston  A  M.  R.  R.  Ca  V.  Bartlett,  3  Gush.  (Mass.)  224,  225;  Great  North- 
ern R.  Co.  v.  Witham,  L.  R.  9  C.  P.  16;  Bskrldge  v.  Glover,  6  Stew.  &  P. 
(AUl)  264;  Hou^hwout  t.  Boisaubin,  18  N.  J.  Eq.  818;  Henthorn  ▼.  Frazer 
11892]  66  K  T.  (N.  S.)  439,  2  Ch.  27;  Cheney  v.  Cook,  7  Wis.  413;  School 
Oirectors  v.  Ttefethren,  10  HI.  App.  127;    Paddock  v.  Davenport,  107  N.  C. 

•  10, 12  &  E.  Sep.  464;  Wall  v.  Minneapolis,  St.  P.  &  S.  8.  M.  R.  Co.  (Wis.)  5G 
N.  W.  Rep.  367.  And  see  Dambmann  v.  Lorentz,  70  Md.  380, 17  Atl.  Rep.  389. 
See,  also,  post  p.  ie& 

*«  Tucker  v.  Woods,  12  Johns.  (N.  Y.)  190;  Bean  v.  Bnrbank,  16  Me.  468; 
Uillespie  y.  Edmunaton,  11  Humph.  (Tenn.)  663.  And  see  Cooke  v.  Oxley,  3 
Term  R.  663.  This  case  has  been  very  much  criticised  and  disapproved  in 
ffo  te  as  it  seems  to  hold  that,  where  an  offer  gives  a  specified  time  within 
wliich  it  may  be  accepted,  an  acceptance  within  that  time  without  notice  that 
the  offer  has  been  revoked,  does  not  bind;  that  is  to  say,  that  notice  of  the 
revocation  is  not  necessary.  If  the  case  waa  intended  to  go  this  far,  it  is 
not  eonsidered  as  authority  in  this  country.  Boston  &  M.  R.  R.  Co.  v.  Bart- 
lett, 3  Cash.  (Mass.)  224.  Nor,  it  seems,  is  it  foUowed,  even  in  England,  to 
sndi  an  extent  as  we  have  suggested.  Indeed,  a  later  English  case  says: 
"AH  that  Oooke  v.  Ozl^  affirms  is,  that  a  party  who  gives  time  to  another 
to  aeeept  or  reject  a  proposal  is  not  bonnd  to  wait  till  the  time  expires. 

*  *  *  The  offer  may  be  reveled  before  acceptance.  If  the  offer  is  not  re- 
tracted, it  is  in  force  as  a  continuing  offer  till  the  time  of  accepting  or  re- 
jecting it  has  arrived."  Stevenson  v.  McLean,  6  Q.  B.  Div.  361.  If  the  case 
of  Oooke  V.  Oxley  merely  decides  that  an  offer,  coupled  with  a  promise  to 
^eep  it  open  for  a  specified  time,  may  be  revoked,  to  the  knowledge  of  the 
otlier  party,  before  the  time  has  expired,  where  there  is  no  consideration  for 
tbe  promise  to  keep  It  open,  it  is  in  accord  with  the  law  in  thia  country,  and 
vttb  file  later  dedslons  in  England. 

*HamUt3n  v^L^cogiingJga  ^^ .  6  Pa.  fit  8ffl;  Larmon  v.  Jordan,  66  m. 
2M;  AveriU  v.  Hedg^  12  Oonn.  434;   Moore  v.  Pierson,  6  Iowa,  27a    Anta^ 
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ported  by  a  yalid  consideration, — as,  for  Instance^  where  a  small 
stun  of  money  is  paid  for  the  option  or  refusal, — ^the  promise  etmsti- 
tutes  a  contract  in  itself,  and,  of  course,  is  binding.**  A  failure  to 
keep  the  offer  open  would  be  a  breach  of  contract  for  which  an  ac- 
tion would  lie  for  damages,  though  it  seems  that  it  could  not  be  the 
subject  of  a  suit  for  specific  performance. 

LAFSB  OF  OFFBE. 

87.  An  offer  will  lapse,  and  so  be  determined  without 
express  revocation,  so  that  a  subsequent  acceptance  will 
have  no  effect — 

(a)  On  the  efflux  of  a  time  specifled  for  acceptance ; 

(b)  On  the  efflux  of  a  reasonable  time  where  no  time 

is  specifled; 

(c)  On  its  rejection ; 

(d)  On  fEdlure  of  the  acceptance  to  comply  with  the 

terms  of  the  offer,  which  is  equivalent  to  rejec- 
tion; 

(e)  On  the  death  or  insanity  of  either  party  before 

acceptance ; 

(f)  Where  one  of  the  parties  is  a  partnership,  by  its 

dissolution  before  acceptance,  and  notice  thereof 
where  it  was  the  proposer ; 

(g)  Possibly  by  other  material  changes  in  the  circum- 

stances of  the  parties. 

An  offer  may  lapse  aud  be  determined  by  the  efDux  of  a  speci- 
fied time  for  acceptance.  If  a  person  shonld  offer  to  sell  goods  'if 
the  offer  is  accepted  by"  a  certain  day,  an  acceptance  after  that  time 
wonld  have  no  effect.  After  the  specified  time  has  passed  without 
acceptance,  the  offer  lapses,  or  is  determined  without  any  further 
action  on  the  part  of  the  proposer,  and  it  is  no  longer  open  for  ac- 
ceptance.^^ Where  the  party  making  the  offer  has  not  prescribed 
or  specified  a  time  within  which  it  may  be  accepted,  the  offer  is  de* 

"  Grabenhorst  T.  Nloodemus,  42  Md.  236;  Stitt  ▼.  Hnldekopers,  17  Waa  384; 
Bradford  t.  Foster  (Tenn.)  9  a  W.  Rep.  195. 
"  Ante,  p.  40,  and  cases  dted  in  notes  44,  4QL 
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temiiiied  bj  the  lapse  of  a  reasonable  time  without  acc^tance/* 
What  is  a  Feaaonable  time  most  necessarily  depend,  as  we  haye 
already  shown,  on  the  nature  of  the  offer  and  the  eircnmstances  of 
the  particolar  case.^ 

The  rejection  or  refusal  of  an  offer  by  the  person  to  whom  it  is 
made  canaes  the  offer  to  lapse,  and  it  cannot  be  tnmed  into  a  bind- 
ing promise  by  a  subsequent  change  of  mind  and  acceptance.  In 
order  that  an  acceptance  may  be  effective  after  a  refusal,  the  offer 
must  hare  been  renewed  by  the  proposer." 

So,  also,  a  failure  to  comply  with  a  condition  of  the  offer  as  to 
the  mode  of  acceptance,  or  an  acceptance  conditionally,  or  on  terms 
Taiying  from  those  offered,  will  cause  the  offer  to  lapse,  for  this  is, 
in  effect,  a  rejection  of  the  offer.**  Thus,  where  a  person  offered  to 
sen  land  at  a  certain  sum,  and  the  person  to  whom  the  offer  was 
made  replied  that  he  would  give  a  less  sum,  and  afterwards,  when 
this  was  refused,  and  when  the  proposer  was  no  longer  willing  to 
adhne  to  his  original  proposal,  sought  to  bind  him  by  accepting  at 
the  sum  first  asked,  it  was  held  that  the  proposal  to  buy  at  a  less 

*  Ramsgate  Hotel  Go.  v.  Monteflore,  1  Bxch.  109;  Lorlng  v.  City  of  Boston. 

7  Mete  (Mass.)  409;  ante,  p.  41,  and  cases  cited  in  notes,  48»  40.  Oontinuinfir 
c^er.    Sherley  v.  Peehl,  84  Wis.  46,  54  N.  W.  Rep.  207. 

*  Ante,  p.  41,  and  cases  cited  in  note,  49. 

•Tinn  T.  Hoffman,  29  Law  T.  (N.  S.)  271;  Hyde  v.  Wrench,  8  BesT.  834; 
I>aTla  ▼  FariBh,  Litt  SeL  Cas.  (Ky.)  153;  W.  &  H.  M.  Goulding  ▼.  Hammond, 
4  a  a  A.  533,  54  Fed.  Rep.  639;  Slieffleld  Canal  Go.  t.  Sheffield  &  R.  Ry. 
Ga,  8  Ry.  Cas.  121,  132;  Honeyman  t.  Marryat,  21  Bear.  14;  Arthur  t. 
Gordon,  87  Fed.  R^.  558;  Richardson  t.  Lenhard,  48  Kan.  629,  29  Pac.  Rep. 
107a 

"Hyde  t.  Wrench,  8  Beay.  836;  First  Nat  Bank  v.  Hall,  101  U.  8.  50: 
MfaineapoUs  &  St  L.  Ry.  Co.  t.  Columbus  RoUing-Min  Co.,  119  U.  a  149,  7 
Sop.  Ct  Rep.  168;  Carr  v.  Dnval,  14  Pet  77;  Derrick  ▼.  Morette,  73  Ala.  75; 
Jennen  t.  Monnt  Hope  Iron  Co.,  53  M&  20;  Weaver  v.  Borr,  31  W.  Ya.  736, 

8  a  B.  Rep.  743;  Clay  ▼.  Ricketts,  66  Iowa,  362,  23  N.  W.  Rep.  755;  Fox  t. 
Tnrner,  1  UL  App.  153;  Comwells  v.  Krengel,  41  m.  394;  Johnson  v.  Stephen- 
•OB,  28  Midi.  63;  Bggieston  t.  Wagner,  46  Mich.  610,  10  N.  W.  Rep.  87;  Iron 
Wocka  T.  Douglas,  49  Ark.  355;  Northwestern  Iron  Co.  y.  Meade,  21  Wis. 
474;  First  Nat  Bank  v.  Clark,  61  Md.  400;  Crabtree  ▼.  Opera-Honse  Co.,  39 
Fed.  Rep.  746;  W.  &  H.  M.  Gonldlng  t.  Hamnurndt  4  a  a  A.  533,  54  Fed. 
Bep.639. 
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snm  than  asked  waa  a  refusal  of  the  offer,  and  a  oonnter  pfroposal, 
and  that  the  original  offer  could  not,  after  that,  be  tamed  into  a 
promise  by  acceptance.    It  was  no  longer  open  for  acceptance.** 

The  death  or  insanity  of  either  party  before  acceptance  of  an  offer 
causes  the  offer  to  lapse."  An  acceptance  communicated  to  the 
personal  representatives  of  the  proposer  after  his  death  cannot  bind 
them;  nor  can  the  representatives  of  the  person  to  whom  an  <^er 
has  been  made,  and  who  has  since  died,  bind  the  proposer  by  ac- 
cepting it  on  behalf  of  the  estate.  An  offer,  as  we  have  said,  is  con- 
sidered as  continuing  up  to  the  time  of  acceptance,  but,  if  one  of 
the  parties  dies,  then  there  is  no  one  by  whom  or  to  whom,  as  the 
case  may  be,  the  offer  can  be  considered  as  being  made.'^  The  fact 
that  an  acceptance  is  dispatched  in  ignorance  of  the  iHx>po8er's 
death  can  make  no  difference.  Since,  however,  an  acceptance  by 
mail  takes  effect  at  the  moment  of  its  dispatch,  the  death  of  the  pro- 
poser before  the  receipt  of  the  acceptance,  but  after  it  has  been 
mailed,  does  not  cause  the  offer  to  lapse,  since^  before  his  deatii,  it 
has  been  turned  into  a  binding  promise  by  the  acceptance.** 

So,  also,  the  dissolution  of  a  partnership  after  an  offer  has  been 
made  by  the  firm,  and  before  its  acceptance,  with  notice  thereof  to 
the  person  to  whom  the  offer  was  made,  revokes  the  offer;  **  and  it 
would  seem  that  dissolution  of  a  firm  to  whom  an  offer  is  made, 
before  acceptance,  must  necessarily  cause  the  offer  to  lapse,  as  the 
party  to  whom  the  offer  was  made  is  no  longer  in  existence. 

It  is  possible  that  other  material  changes  in  the  circumstances 
which  existed  when  the  offer  was  made  may  cause  it  to  lapse.  It 
has  been  held,  for  instance^  that  an  offer  to  insure  a  person's  life 

"  Hyde  v.  Wrench,  supra;  Arthur  v.  Gordon,  37  Fed.  Rep.  658. 

"  Wallace  v.  Townsend,  43  Ohio  St.  5S^,  3  N.  B.  Rep.  601;  The  Palo  Alto, 
2  Ware^  343,  Fed.  Gas.  No.  lOJOO;  Sutherland  ▼.  Perkins,  75  IlL  338;  Mactler 
▼.  Frith,  6  Wend.  (N.  Y.)  103;  Pratt  t.  Trustees  of  Baptist  Soc,  93  IlL  475 
Hqlfensteln's  Estate.  77  Pa.  St.  328;  Frith  ▼.  Lawrence,  1  Paige  (N.  Y.)  434; 
Blades  y.  Free,  0  Bam.  &  0.  167;  Oampanarl  t.  Woodbom,  16  0.  R  400; 
I^e  V.  Griffin,  1  Best  &  S.  272;  Werner  t.  Humphreys,  2  Man.  &  G.  853; 
Marr  t.  Shaw,  51  Fed.  Rep.  860;  Beach  t.  First  M.  E.  Church,  06  IlL  177. 

••  Frith  ▼.  Lawrence,  supra;  Pratt  ▼.  Trustees,  supra. 

•  Mactier  v.  Frith.  6  Wend.  (N.  Y.)  103. 

"  Goodspeed  y.  Wiard  Plow  Go.,  45  Mich.  322,  7  N.  W.  Rep.  902. 
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lapsed  because  of  an  accident  which  happened  to  him  before  accept- 
ance" 

OFFEBS  TO  THE  FUBI.IC  GENERALLY. 

28.  An  offer  need  not  be  made  to  an  ascertained  per- 
son, but  no  contract  can  arise  until  it  has  been  accepted 
by  an  ascertained  person. 

In  order  that  an  offer  may  resnlt  in  a  contract  it  need  not  be 
made  to  a  deflnitelj  ascertained  person.  It  may  be  made  to  any 
one  of  the  public  generaUy  who  may  accept  it,  or  it  may  be  made  to 
any  one  of  a  class  of  persons  who  may  accept  it.  These  offers  are 
sometimes  said  to  be  made  ^o  all  the  world,"  but  this  is  not  cor- 
rect**  Take,  for  instance,  the  case  of  a  proposal  by  way  of  adver- 
dsement  of  a  reward  tor  the  rendering  of  certain  services,  addressed 
to  the  public  at  large,  such  as  an  advertisement  for  the  return  of  lost 
property,  or  for  the  apprehension  of  persons  who  have  committed 
a  crime,  or  for  certain  information.  This  is  an  offer,  to  any  one 
who  shall  accept  it,  of  a  promise  for  an  act,  and  becomes  a  binding 
pronuse  to  pay  the  reward  as  soon  as  any  individual  renders  the 
servicea." 

Offers  of  this  character  are  generally  advertisements  for  such 
sorices  as  we  have  mentioned,  but  they  are  not  limited  to  them.*^ 

'  Oannin^  v.  Fsrquliar,  Id  Q.  B.  Div.  727. 

•See  Spencer  v.  Harding,  L.  R.  5  C.  P.  561. 

"  Wentworth  v.  Day,  3  Mete  (Mass.)  352;  l^mmes  v.  Frazier,  6  Mass.  844; 
Bene  v.  I>7cr,  9  AUen  (Mass.)  151;  Loring  ▼.  City  of  Boston,  7  Mete.  (Mass.) 
409;  WUflon  v.  Guyton,  8  GUI  (Md.)  213;  Pierson  v.  Morch,  82  N.  Y.  603;  First 
Snt,  Bank  v.  Hart,  65  HL  02;  Montgom«7  Oonnty  v.  Robinson,  86  lU.  174; 
Harson  v.  Pike,  16  Ind.  140;  Goldsborough  v.  Cradle,  28  Md.  477;  Ryer  ▼. 
Stockwdll,  14  CaL  134;  Hayden  ▼.  Songer,  56  Ind.  42;  Thruston  v.  Thornton, 
1  Coflh.  (Mass.)  91;  M<»se  v.  BeUows,  7  N.  H.  548,  at  page  563;  Janvrin  v. 
T^rwn  of  Exeter,  48  N.  H.  83;  CommingB  v.  Gann,  52  Pa.  St.  484;  Morrell  ▼. 
(hurles,  35  Ala.  544.  Aa  to  the  intention  to  necbnTe^Boiuid,' see  post,  p.  59, 
note.  103. 

*  A  pohilsbed  time  table  is  an  offer  by  the  railroad  company  to  the  public 
generaUy  that,  if  they  wiU  apply  for  a  ticket  for  carriage,  they  will  be  car- 
ried as  stated  In  the  time  table,  and  the  offer  is  accepted  by  each  person  who 
applies  for  a  ticket  Denton  v.  Great  Northern  R.  Co.,  6  BL  &  BL  860; 
Sean  r.  Eastern  R.  R.  Co.,  14  Allen  (Mass.)  433.  The  same  doctrine  has  been 
appUed  in  the  caae  of  bounties  offered  by  towns,  cities,  or  counties  to  any 
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Sellers  of  a  medicinal  remedy,  who,  to  increase  their  sales,  advertise 
that  a  certain  sum  will  be  paid  to  any  person  who  buys  and  uses 
the  remedy,  and  afterwards  contracts  the  disease  it  is  claimed  to 
prevent,  wiU  become  bound  by  contract  obligation  to  any  person 
who  purchases  and  uses  the  remedy,  and  he  may  recover  the  sum 
promised  if  he  contracts  the  disease.^*  So,  where  a  person  invites 
architects  to  submit  designs  for  a  building,  stating  that  all  who 
submit  plans  shall  receive  a  certain  sum,  and  that  the  one  whose 
plans  are  the  best  shall  be  engaged  as  architect  and  superintendent, 
he  becomes  bound  to  pay  the  sum  specified  to  all  who  submit  jdans, 
and,  if  he  adjudges  one  of  the  plans  the  best,  he  becomes  bound  to 
make  that  architect  the  superintendent  and  architect  of  the  build- 
ing." 

Nor  is  it  necessary  that  a  general  offer  shall  be  by  way  of  adver- 
tisement; it  may  be  made  orally.  Thus,  where  a  person,  whose 
wife  was  in  a  burning  building,  exclaimed  to  the  bystanders  gen- 
erally that  he  would  give  a  certain  sum  to  any,  person  who  would 
bring  out  her  body,  and  a  man  did  so,  it  was  held  that  he  could  re- 
cover the  sum  promised.'* 

Acceptatice  and  Revocation. 

Offers  of  this  character,  though  they,  need  not  be  made  to  an  as- 
certained person,  cannot  result  in  contract  obligation  until  they  are 
accepted  by  an  ascertained  i)er8on  by  perfonning  the  services. 
Before  the  services  are  rendered,  there  is  merely  an  offer,  which 
may  be  revoked,  as  in  the  case  of  other  unaccepted  offers.*^    An 

person  who  should  enUst  into  the  mlUtary  service  of  the  United  States.  Grow- 
eU  V.  Hopklnton,  46  N.  H.  9.  As  to  offers  of  premiums  In  horse  races,  see 
Alvord  V.  Smith,  63  Ind.  58.  Offer  by  persons  purchasing  railroad  on  fbre- 
dosiLre  and  organizing  new  company  to  exchange  new  stock  for  old.  Schore- 
stene  v.  Iselin,  23  N.  Y.  Supp.  557.  As  to  general  letter  of  credit  as  being 
a  general  offer  resulting  in  a  promise  to  persons  giving  credit  on  the  strength 
of  it,  see  Ex  parte  Asiatic  Banliing  Corp.,  2  Gh.  App.  391. 
«  OarUU  V.   Carbolic  Smoke-Bail  Co.  [1802]  2  Q.  B.  484,  4  Eep.  176;  Id.  [1S93J 

1  Q.  B.  256. 

"  Walsh  V.  St  Louis  Exposition  &  M.  H.  Ass'n,  16  Mo.  App.  502;  90  Mo.  469, 

2  S.  W.  Rep.  842. 

"  Reif  V.  Paige,  55  Wis.  496,  13  N.  W.  Rep.  473.  And  see  Hayden  v.  Souger, 
66  Ind.  42. 

•*  Harson  v.  Pike,  16  Ind.  140;  Freeman  v.  City  of  Boston,  6  Mete.  (Mass.) 
66;   Cummings  v.  Gann,  52  Pa.  St  484. 
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acceptance  hj  perfonnanoe  of  the  services  after  the  o£fer  has  been 
withdrawn  does  not  bind  the  projioser/'  and  it  even  seems  that 
ignorance  of  the  withdrawal  makes  no  difference,  if  the  withdrawal 
was  as  publicly  made  as  the  offer.**  According  to  the  weight  of 
authority,  the  offer  remains  open  for  acceptance  nntil  it  is  actually 
withdrawn  or  revoked.*^  To  say  that  any  contractual  obligation 
can  exist  before  the  services  are  rendered  would  amount  to  saying 
that  a  man  may  be  bound  by  contract  to  an  indefinite  and  unascer- 
tained body  of  persons,  or  that  a  man  may  have  a  contract  with 
the  whole  world;  and  this,  as  we  have  seen,  would  be  contrary  to 
the  idea  of  agreement  and  of  obligation  as  legal  conceptions. 
Agreement  is  the  expression  of  a  common  intention,  and  there  can 
t«  no  such  thing  while  intention  is  expressed  on  one  side  only. 
Xor  can  obligation,  in  the  sense  in  which  it  is  used  in  relation  to 
contracts,  exist  between  a  definite  proposer  and  the  indefinite  mass 
of  persons  to  whom  it  is  open  to  accept  the  proposal.  Until  a 
definite  person  has  emerged  from  the  maas,  and  accepted  the  pro* 
posal,  it  cannot  become  binding.** 

Pirfomumee  pf  Sertnces  in  Igrujrance  of  Offer — Motive. 

Snppose  that,  in  case  of  an  offer  by  advertisement,  and  the  doing 
by  a  person  of  the  acts  required,  the  person  performing  the  service 
does  not  know  of  the  offer,  or  does  not  realize  all  its  terms,  does  he  in 
such  a  case  thereby  accept  the  offer  and  acquire  a  right  to  the  re- 
ward? In  a  leading  English  case  a  reward  had  been  offered  by  the 
defendant  for  information  which  was  supplied  by  the  plaintiff,  but 
not  with  a  view  to  obtaining  the  reward.  It  was  held  that  the 
defendant  was  liable  as  upon  a  contract  concluded  by  the  giving 
of  the  information  asked  for.  The  report  of  the  case  does  not  show 
that  the  plaintiff  was  unaware  of  the  offer;  the  only  point  which 
seems  to  have  been  raised  being  that  the  reward  was  not  the  motive 
which  induced  the  plaintiff  to  supply  the  information.    The  court 

"Sbney  v«  U.  8.,  82  U.  S.  73;  Biggers  v.  Owen,  79  Georgia,  668^  6  8.  O. 
Kep.  183. 

•Shoey  V.  U.  a.  82  U.  8.  73. 

"Ryer  v.  StockweU,  14  Cat  134;  In  re  KeUy,  89  Ck>nn.  169.  In  Massachu- 
■etti  It  is  held  that  the  offer,  like  other  offers,  lapses  after  the  expiration  of 
a  reasonable  time.     Loring  t.  City  of  Boston,  7  Mete  (Mass.)  409. 

"Anaon,  Coat  SL 
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held  tliat  the  motiye  was  immaterial,  and  that  ^hene  was  a  contract 
with  the  person  who  performed  the  condition  mentioned  in  the 
advertisement"  •• 

In  this  country  the  authorities  are  conflicting.  Bome  conrts  have 
held  that  the  reward  cannot  be  recovered  where  the  person  per 
forming  the  services  did  so  in  ignorance  of  the  ofFer  of  the  reward. 
"To  the  existence  of  a  contract,"  it  was  said  in  a  New  York  case, 
"there  must  be  mutual  assent,  or,  in  another  form,  offer  and  con- 
sent to  the  offer.  The  motive  inducing  consent  may  be  immaterial, 
but  the  consent  is  vital.  Without  that,  there  is  no  contract.  How, 
then,  can  there  be  consent  or  assent  to  that  of  which  the  party 
has  never  heard?  **  *••  Other  courts  have  held  that  ignorance  of  the 
offer  does  not  prevent  the  person  performing  the  services  from 
recovering."*  It  has  even  been  held,  contrary  to  the  English 
case  above  mentioned,  that  the  motive  in  performing  the  services 
is  material,  and  that  there  must  be  an  intent  to  claim  the  reward, 
as  well  as  knowledge  that  it  is  offered.*^ 

OFFER  AS  BEFEBBING  TO  LEQAX  BELATIONS. 

28.  The  oflfer  must  be  intended  to  create  legal  relations. 
Applying  this  rule  a  contract  does  not  result  from — 

(a)  A  mere  statement  of  intention,  or  transactions  not 

in  contemplation  of  legal  consequences. 

(b)  Transactions  intended  as  a  Joke  or  Jest. 

(c)  Proposals  amounting  to  mere  invitations  to  nego- 

tiate. 

(d)  Preliminary  negotiations,  which  are  not  oonduded 

by  agreement. 

**  WiUiams  T.  Oarwardine,  4  Bam.  &  Adol.  621. 

■"Fitch  ▼.  Snedaker,  38  N.  Y.  24S;  Howland  t.  Lounds,  51  N.  Y.  604;  llar- 
▼In  T.  Treat,  87  Conn.  96;  Stamper  y.  Temple,  6  Humph.  (Tenn.)  113. 

"■  Dawkins  v.  Sapplngton,  26  Ind.  199;  Russell  v.  Stewart,  44  Vt  170;  Au- 
ditor y.  Ballard,  9  Bush.  (Ky.)  572;  Eagle  y.  Smith,  4  Houst  (DeL)  2d3; 
Orawshaw  y.  City  of  Roxbury,  7  Gray  (Mass.)  377;  Byerman  y.  Hyman  (lad. 
App.)  28  N.  B.  Rep.  1022. 

>"HewiU  y.  Anderson,  66  CaL  476^ 
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80.  The  offer  must  be  capable  of  ereatdng  legal  relations, 
and  therefore — 

(a)  It  must  be  definite  and  certain,  or  capable  of  being 

made  certain. 

(b)  It  mnst  be  made  by  and  to  a  party  capable  of  con- 

tracting. 

(c)  It  must  be  made  in  the  form  prescribed  by  law. 

(d)  If  it  is  to  be  accepted  by  the  giving  of  a  promise, 

it  must  be  a  consideration  for  the  promise;  and, 
if  it  is  an  offer  of  a  promise,  the  act,  forbearance, 
or  promise  asked  in  return  must  be  a  considera- 
tion. 

(e)  The  act  or  forbearance  done  or  contemplated  must 

be  lawfuL 

htaUkn  to  Create  Legal  RdatUme. 

In  order  that  an  offer  or  proposal  may  be  tamed  into  a  binding 
contract  by  acceptance,  it  mnst  be  made  in  contemplation  of  lep^al 
conseqnences.  A  mere  statement  of  intention,  for  instance,  made 
in  the  course  of  conversation,  will  not  result  in  a  binding  promise, 
tliougji  acted  upon  by  the  party  to  whom  it  was  made.**'  Thus, 
where  a  father  said  to  a  man  that  he  would  giye  a  certain  sum  to 
him  who  married  his  daughter  with  his  consent,  and  the  man  mar- 
ried her,  and  sued  for  the  money,  it  was  held  that  he  could  not  re- 
corer,  as  it  was  not  reasonable  that  a  man  ''should  be  bound  by 
general  words  spoken  to  excite  suitors.**  *•*  Nor  will  services  ren- 
dered for  another  and  accepted  by  him  place  him  under  a  contrac- 

"We^  y.  Tibold,  RoUe,  Abr.  6;  Stamper  v.  Temple,  6  Humph.  (T^mi.) 
U3;  UandaU  v.  Morgan,  12  Yes.  67;  Sta^  y.  Compton,  81  Ind.  171;  Brwin 
▼.  Erwin,  25  Ala.  236;  Canon  v.  Lucas,  18  B.  Mon.  (Ky.)  218;  Henderson 
Bildce  Go.  y.  McGrath,  184  U.  8.  260,  10  Sup.  Ct  Rep.  730;  Kirksey  y.  KiriL- 
My,  8  AfaL  121;  Lakeside  Land  Go.  v.  Dromgoole,  89  Ala.  606,  7  South.  Rep. 
444;  Tbrnstcm  v.  Thornton,  1  Gush.  (Mass.)  80;  Hlggins  y.  Lessig,  49  111.  App. 
460.  Statements  by  a  married  child  that  she  intends  to  pay  her  pai-ents  for 
support,  made  to  third  persons,  result  in  no  contract  on  her  part  Perkins 
▼.  Westcoat  (Colo.  App.)  33  Pac.  Rep.  139.  The  rale  aboye  stated  applld^  to 
offers  of  reward  made  to  the  public  generally.  Stamper  y.  Temple,  6  Humph. 
(Tffln.)  113;  Hlggins  v.  Lessig,  48  HL  App.  460.     See,  also,  Uhrich  y.  Arnold, 

12UPa.Stl70.  13  AtL  Rep.  831.  — ^ 

"*  Week  y.  TIbcrid,  supra.     And  see  RandaU  y.  Morgan,  supra. 
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tual  obligmtloii  to  pay  for  thesm,  where  payment  tbereAnr  was  not  ex- 
pected  nor  intended.*** 

On  the  same  footing  stand  engagements  of  pleasure,  or  ag^ree- 
ments  which,  from  their  nature,  do  not  admit  of  being  regarded  as 
business  transactions.  As  already  stated,  we  cannot  in  all  cases 
refuse  to  recognize  such  engagements  as  contracts  on  the  ground 
that  the  matter  of  them  is  not  reducible  to  a  money  value.  The 
acceptance  of  an  invitation  to  dinner,  or  to  play  in  some  pleasnre 
game,  forms  an  agreement  in*  which  the  parties  may  incur  expense 
in  the  fulfillment  of  their  mutual  promises.  The  damages  resulting 
from  a  breach  of  the  engagement  might  be  ascertainable,  but  the 
courts  would  no  doubt  hold  that,  as  no  legal  consequences  were 
contemplated  by  the  parties,  no  action  would  lie.*** 

Same— Jest. 

Transactions  intended  as  a  joke  or  jest  cannot  result  in  a  con- 
tract, for  the  reason  that  there  is  no  intention  to  contract;  there  is 
no  contemplation  of  legal  consequences.**^ 

Same — Invitations  to  DeaL 

Offers  which,  by  acceptance,  may  be  turned  into  binding  promises, 
must  be  distinguished  from  offers  which  merely  amount  to  invita- 
tions to  deal.  In  the  latter  case  the  offer  is  not  made  in  contempla- 
tion of  an  acceptance  resulting  in  legal  relations,  and  acceptance 
will  not  result  in  a  contract    Illustrations  of  this  arise  where  mer- 

'^The  fact  tbat  seryices  are  rendered  does  not  create  a  liabllltsr  on  the 
part  of  the  person  for  whom  they  are  rendered,  even  though  done  at  his 
request,  where  the  circumstances  are  such  as  to  repel  the  inference  that 
compensation  was  intended;  and,  when  performed  merely  from  kindly  or 
charitable  motives,  the  law  wiU  not  imply  a  promise  to  pay  for  them. 
Oicotte  V.  Church  of  St  Anne,  60  Mich.  552.  27  N.  W.  Rep.  682.  And  see 
€k>vel  V.  Turner,  74  Mich.  406,  41  N.  W.  Rep.  1001;  Gross  ▼.  Cad  well,  4 
Wash.  G70,  ao  Pac.  Rep.  1052;  Sullivan  v.  Latimer,  38  S.  C.  VSS,  17  8.  B. 
Rep.  701;  Everitt  v.  Walker,  109  N.  G.  120,  13  S.  B.  Rep.  860;  Collyer  t. 
CoUjer,  113  N.  T.  442,  21  N.  E.  Rep.  114.  See,  also,  ante,  p.  28,  and  cases 
cited. 

^  Anson,  Cont.  19;  ante,  p.  8. 

"^McQurg  V.  Terry,  21  N.  J.  Bq.  225;  Armstrong  v.  McGhee.  Add.  (Pa.) 
,-.SSLf  KeUer  ▼.  Holderman,  11  Mich.  248;  Bruce  v.  Bishop,  43  Vt  161.  Mai^ 
riage  ceremony  performed  in  Jest,  but  by  a  person  duly  authorised.  Hcdurg 
v.  Terry,  supra. 
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chants  send  oat  circulars  offering  goods  for  sale  on  certain  terms, 
not  intending  the  circular  as  an  offer  to  become  binding  on  ac- 
ceptance, but  merely  as  an  inyitation  to  persons  to  enter  into  nego- 
tiations; *••  or  where  a  person,  wishing  to  have  work  done,  or  to 
buy  goods,  advertises  for  proposals;***  or  where  a  person  adver- 
tises that  he  will  sell  goods  at  auction.**®  The  circulars  of  the 
merchant,  the  advertisement  for  proposals,  and  the  advertisement 
of  the  auction  sale,  are  mere  declarations  of  intention.  Legal  con- 
seqnenoes  are  not  directly  contemplated,  and  no  contract  relation 
arises  with  persons  who  may  send  an  order  for  goods,  or  make  bids, 
or  attend  the  auction.  The  rule  is  not  limited  to  these  particular 
cases,  but  applies  whenever  it  is  clear  that  a  proposition  was  intend- 
ed merely  as  an  invitation  to  deal,  and  not  as  an  offer  to  become 
bioding  on  acceptance.*^* 

Same — hwomplde  NegotiaiiotiM* 

Similar  to  these  cases  are  those  in  which  the  parties  are  carry 
ing  on  negotiations,  and  have  not  yet  come  to  an  agreement  So 
long  as  the  negotiations  are  incomplete,  there  is  no  binding  con- 
tract***   Where  the  parties  are  merely  settling  the  terms  of  an 

■Spencer  v.  Harding,  L.  R.  5  G.  P.  661;  Monlton  v.  Kershaw,  69  Wis. 
316,  IS  N.  W.  B^i.  172;  Uncobi  v.  Brie  Preserving  Co.,  132  Mass.  129;  Knight 
T.  OcNd^.  34  Iowa,  218;  Topliff  v.  McKendree,  88  Mich.  148,  50  N.  W.  Rep. 
lOB;  AUen  t.  Kirwan  (Fa.  Sup.)  28  Atl.  Rep.  495;  Smith  v.  Weaver,  00  111.  392. 

*  Howard  r.  Industrial  Scliool,  78  Me.  230,  3  AH.  Rep.  657;  Leskie  v.  Hasel^ 
ttine.  155  Pa.  at-  98y  25  AtL  Rep.  886;  Topping  v.  Swords,  1  E.  D.  Smith  (N. 
IJ  00». 

""HiiTis  V.  Nickerson,  L.  R.  8  a  B.  286. 

"In  Moiatim  V.  Kershaw.  59  Wis.  316,  18  N.  W.  Rep.  172,  the  defendants 
wrote  plaintifl:  **We  are  authorized  to  offer  Michigan  fine  salt,  in  full  car- 
load lots  of  80  to  95  bbls.,  delivered  at  your  city,  at  85c.  per  bbl.  •  •  •  ShaU 
be  pletaed  to  receive  your  order,"-«nd  the  plaintiff  at  once  replied,  ordering 
2,000  barrels,  but  the  defendants  refused  to  flU  the  ordef .  The  court  held 
that  defendants*  ietter  was  a  simple  notice  that  they  were  in  a  condition  to 
•lippiy  salt  for  the  price  named,  and  an  invitation  to  deal  with  them,  and 
not  ta  <rfrer  which  plaintiff  could  cliange  into  a  binding  promise  by  his 
order.  Bee.  also.  Beanpr6  t.  Pacific  ft  A.  Tel.  Co.,  21  Minn.  155;  Kinghorne  v. 
^ioatxal  TeL  Co.,  D.  C.  18  Q.  B.  60;  Lyman  v.  Robinson,  14  Allen  (Mass.) 
%A;  Smith  T.  Gowdy,  8  Allen  (Mass.)  666;  Schenectady  Stove  Ck>.  v.  Hoi- 
»»«*.  101 N.  Y.  45,  4  N.  £.  Rep.  4;  Harvey  v.  Facey,  1  Rep.  428;  Id.  [1893] 
APP-  Ott.  562.    But  see  Keller  v.  Ybarru,  3  Cal.  147. 

""Lrnttn  T.   Robinson,  14  Allen  (Mass.)  242;  Schenectady  Stove  0>.  v.  Hoi- 
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agreement  into  which  they  propose  to  enter  after  all  its  particulars 
are  adjusted,  the  n^otiations  do  not  amount  to  an  agreement.  The 
terms  must  be  first  settled.  "An  agreement  to  be  finally  settled 
must  comprise  all  the  terms  which  the  parties  intend  to  introduce 
into  the  agreement  An  agreement  to  enter  into  an  agreement 
upon  terms  to  be  afterwards  settled  between  the  parties  is  a  con- 
tradiction in  terms.  It  is  absurd  to  say  that  a  man  enters  into  an 
agreement  till  the  terms  of  that  agreement  are  settled.''  *" 

So,  also,  if  the  parties  come  to  an  agreement  as  to  terms,  but 
with  the  intention  and  upon  the  understanding  that  their  agree- 
ment is  to  be  reduced  to  writing,  and  that  they  are  not  to  be  boand 
until  this  is  done,  there  is  no  contract  until  the  writing  is  drawn 
up  and  assented  to  by  both  as  their  agreement.  It  all  depends  on 
the  intention  of  the  parties.  If  they  come  to  a  final  agreement  as 
to  terms,  it  may  bind  them,  though  they  intend  to  reduce  the  terms 
into  writing  for  the  purpose  of  becoming  bound  in  a  more  formal 
manner,  or  for  the  purpose  of  preserving  a  memorial  of  the  terms, 
or  for  any  purpose  other  than  that  of  making  the  writing  exclu- 
sively their  agreement^**  The  question  is  whether  they  intend 
legal  consequences  before  the  formal  written  evidence  of  their  agree- 
ment is  executed.  If  they  do  not,  there  is  no  contract  until  this  is 
done;  but,  if  they  do  intend  to  be  bound  without  regard  to  the  writ- 
ing, there  is  a  contract^"    Whether  they  intend  to  make  no  agree- 

brook,  101  N.  Y.  45,  4  N.  E.  Itep.  4;  Bean  ▼.  dark,  80  Fed.  Rep.  225;  Temple- 
ton  V.  Wile  (City  Ot  N.  Y.)  3  N.  Y.  Supp.  9;  Commercial  TeL  Co.  v.  Smith, 
47  Hun  (N.  Y.)  494;  Morris  v.  Brifirhtman,  143  Mass.  149,  9  N.  B.  Rep.  512; 
Warden  v.  Williams,  C2  Mich.  50,  28  N.  W.  Rep.  796;  Shaw  v.  Woodbury 
Glass  Works  (N.  J.  Sup.),  18  AtL  Rep.  696;  Whiteford  v.  Hitchcock,  74  Mich. 
208,  41  N.  W.  Rep.  898;  Qates  ▼.  NeUes,  62  Mich.  444,  29  N.  W.  Rep.  73. 
And  see  ante,  p.  87. 

"*  Ridgway  v.  Wharton,  6  H.  L.  Cas.  268.  And  see  Shepard  t.  Carpenter 
(Minn.)  55  N.  W.  Rep.  906;  Walton  v.  Mather,  4  Misc.  Rep.  261,  24  N.  Y.  Supp. 
307;   Sibley  v.  Felton,  156  Mass.  273,  31  N.  B.  Rep.  10. 

"*  Leake,  Cont  98;  Rldgway  v.  Wharton,  6  H.  L.  Cas,  268;  Green  t.  Cole 
(Mo.  Sup.)  24  S.  W.  Rep.  1058;  Lewis  v.  Brass,  L.  R.  3  Q.  B.  Dlv.  667;  Gross- 
ley  V.  Maycock,  L.  R.  18  Bq.  180.     And  see  ante,  p.  38. 

»•  Winn  V.  BuU.  2  Ch.  Dlv.  29;  Fowle  v.  Freeman,  9  Ves.  351;  Gibblns  v. 
AEgrluin  District,  11  Beav.  1;  Heyworth  v.  Knight,  17  C.  B.  (N.  S.)  298;  Com- 
mercial Tel.  Co.  V.  Smith,  47  Hun  (N.  Y.)  494;  Allen  v.  Chouteau,  102  Mo. 
«5(.r9.  14  S.  W.  Rep.  869;    Hodges  v.  Sublett,  91  Ala.  588,  8  South.  Rep.  800; 
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ment  untfl  the  writing  Is  drawn  jxp,  or  whether  they  intend  to  make 
a  perfect  agreement  to  be  afterwards  reduced  into  writing,  is  a 
qnestion  of  fkct;  bnt  the  circnmstance  that  they  do  intend  a  snb* 
sequent  writing  to  be  drawn  up  is  said  to  be  strong  evidence  that 
th^  do  not  intend  to  be  bonhd  by  the  preliminary  agreement  as  to 
tcnnsL*" 

Offer  as  Oapahk  qf  Creating  Legal  Rdations — D^niteness  and  Oertainty. 

An  offer  or  proposal  must  be  capable  of  creating  legal  relations^ 
or  no  contract  can  lesnlt,  whatever  may  be  the  intention  of  the  par- 
tiet.  An  agreement  cannot  create  an  obligation,  or  legal  relationsv 
nnlesB  it  is  capable  of  being  enforced  by  the  courts;  and,  as  we 
bave  seen  in  discussing  the  nature  of  contract,  creation  of  an  obliga- 
tion is  essential 

It  follows  from  this  that,  to  result  in  a  contract,  the  agreement 
must  be  sufficientiy  definite  and  certain  to  enable  the  court  to  col- 
lect from  it  the  full  intention  of  the  parties,  for  the  court  cannot 
niake  sn  agreement  for  them.^^^  It  can  only  enforce  the  agreement 
as  tbej  hare  made  it  The  i)arties  may  hare  come  to  a  real  agree- 
ment, but  they  must  take  the  chances  of  not  having  made  it  intelli- 
gible."* In  stating  this  rule  it  is  generally  said  that  the  contract 
CM*  the  agreement  or  the  promise  must  be  certain,  but  it  is  the  same 
thing  to  say  that  the  offer  must  be  certain,  for  any  uncertainty  In- 
an  agreement  must  necessarily  arise  from  uncertainty  in  the  offer.. 
An  nncertain  offer  is  sometimes  ajyparentiy  remedied  by  its  accept- 
ance,  but  this  is  not  really  so.  As  we  have  seen,  an  acceptance,  to 
be  effective,  must  be  identical  with  the  terms  of  the  offer.  If  it 
▼aries  from  them,  as  it  must  in  order  to  remedy  uncertainty  in  the 
offer,  it  is  not  an  acceptance,  but  a  counter  offer,  which,  to  result  ht 
a  contract,  must  be  accepted  by  the  original  proposer. 
The  ml^  then,  is  that  the  offer  must  not  be  so  indefinite  as  to- 

Uwience  r.  MUwaukee,  L.  S.  &  W.  K.  Co.,  84  Wis.  427.  54  N.  W.  Rep.  7»7;. 
Kossiter  t.  MUler,  6  Gb.  Div.  648.     See,  also,  ante,  p.  3a 

'^  Leake,  Cont.  98;  Ridgway  v.  Wharton,  supra. 

'"Thomson  y.  Gortner,  73  Md.  474,  21  AtL  Rep.  371.  Uncertainty  aa  co- 
price  or  term  of  payment  on  sale  of  land.  George  t.  Oonhaim.  38  Minn.  338^ 
37  K.  \V.  Rep.  791;  Smoyer  v.  Rotb  (Pa.  Sup.)  13  AtL  Rep.  191;  Byerett  y^ 
Mtej,  38  Kan.  73,  17  Pac.  Kep.  061. 

"PtoL  Cont  42. 
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make  It  Impossible  for  the  court  to  say  what  was  promised.^^* 
Thus,  where  a  person  bought  a  horse,  and  promised  that,  if  it  was 
lucky  to  him,  he  would  give  a  certain  additional  sum,  "or  the  buy- 
ing of  another  horse,''  it  was  held  that  the  promise  was  too  loose 
and  vague  to  be  considered  in  a  court  of  law.^**  And  so,  where  a 
person  agrees  to  perform  services  for  such  remuneration  as  shall 
be  deemed  right,  or  for  such  wages  as  his  employer  shall  deem 
right  or  reasonable,  or  for  "good  wages,"  it  is  held  that  there  is  not 
a  sufficiently  definite  promise  of  payment  to  be  capable  of  enforce- 
ment"* 

Same— ^' Id  Caium  at  Quod  Certum  Reddi  Potest.^ 

This  rule,  however,  is  subject  to  the  maxim,  "Id  certum  est  quod 
certum  reddi  potest."  ^**  For  this  reason  an  offer  to  sell  goods  need 
not  necessarily  specify  the  amount  that  may  be  ordered,  b^t  may 
leave  it  for  the  person  to  whom  the  offer  is  made  to  specify  the 

""  Guthing  T.  Lynn,  2  Bam.  &  Adol.  232;  Shennan  v.  KitsrnHlrr,  17  Sny 
&  R.  (Pa.)  45;  Freed  v.  Mills,  120  Ind.  27.  22  N.  E.  RepTSG;  Thomson  v.  Gort- 
ner,  73  Md.  474,  21  Atl.  Rep.  371;  Erwln  v.  Erwln,  25  Ala.  230. 

**  Guthing  V.  Lynn,  supra. 

>"  Taylor  v.  Brewer,  1  Maule  ft  S.  290;  Roberts  v.  Smith,  4  HurL  &  N. 
315;  Folrplay  School  Tp.  v.  0*Nell,  127  Ind.  05,  26  N.  B.  Rep.  680.  But  see 
CaldweU  v.  School  Dlst,  55  Fed.  Rep.  372. 

The  following  promises  have  been  held  void  for  uncertainty:  A  promise  to 
give  a  person  a  house,  and  provide  for  her  at  the  promisor's  death,  if  she 
would  live  with  him.  .Wsn:B-Apfie4l^lll  Pa.  St  460j  5  AtL  Rep.  220.  A 
promise  to  let  a  person  retain  possession  of  property  on  his  paying  the  same 
rent  the  promisor  '*mlght  be  able  to  obtain  from  other  parties. "  Gelston  v. 
Sigmund,  27  Md.  334.  An  agreement  that  a  person  should  have  the  pref^i^ 
ence  in  the  renting  of  property  so  long  as  It  should  be  rented  for  a  store. 
Delashmutt  v.  Thomas,  45  Md.  140.  An  agreement  to  take  a  house  *if  put 
into  thorough  repair,**  and  If  the  drawing  rooms  were  '^handsomely  dec- 
orated, according  to  the  present  style."  Taylor  v.  Portlngton,  7  De  Gex,  M. 
G.  328.  An  agreement  to  sell  land,  reserving  "the  necessary  land  for  making 
a  railway."  Pearce  v.  Watts,  20  Bq.  492.  Agreement  by  which  a  person  ]8 
to  work  in  a  mine,  and  receive  a  certain  sum  per  ton  on  all  ore  produced,  as 
long  as  the  mine  can  be  made  to  pay.  Davie  v.  Lumberman's  Min.  Co.,  93 
Mich.  491,  58  N.  W.  Rep.  625.  Promise  to  take  note  for  certain  sum,  wltb- 
*out  specifying  terms.  Van  Schalck  v.  Van  Buren,  70  Hun,  575,  24  N.  Y. 
Supp.  306. 

"*  Parker  v.  Pettit,  43  N.  J.  Law,  512;  Miller  v.  Kendlg,  55  Iowa,  174,  : 
:ti.  W.  Rep.  500;  Thompson  v.  Stevens,  71  Pa.  StJLgl 
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amount  in  his  acceptancei  If  this  is  the  intention  of  the  parties, 
the  acceptance  concludes  the  contract,  and  does  not  amount  to  a 
eounter  pTOix>8al  necessary  to  be  accepted.^**  The  intention  is  im- 
portant here,  in  order  to  distinguish  these  cases  from  those  in  which 
it  is  held  that  the  acceptance  does  not  conclude  a  contract  because 
the  proposer  did  not  intend  to  affect  his  legal  relations,  but  merely 
to  imite  negotiations."^  For  the  same  reason  it  is  not  necessary, 
in  offering  to  sell  goods,  to  name  the  price,  for,  if  no  price  is  speci- 
fied, a  reasonable  price  will  be  implied.  Other  illustrations  of  the 
ai^dication  of  this  rule  are  given  below.^'* 

Same — CdptwOy  of  Parties — Form — Cbnsideradon — Legality  qf  Object, 

We  shall  presently  treat  in  separate  chapters  and  at  some  length 
of  tiie  capacity  of  parties  to  contract,  of  form,  of  consideration,  and 

•Dambmann  t.  Lorentz,  70  Md.  380,  17  AtL  Bep.  389. 

""Ante^  p.  00. 

""Tbe  foUowinir  contracts  hare  been  held  sufficiently  certain:  C}ontnu!t 
making  extent  of  promisor's  liability  such  as  may  be  Imposed  by  a  cer- 
tain statute.  Town  of  Hamden  y.  Merwln,  54  Conn.  418,  8  AtL  Bep.  070. 
▲  promise  to  buy  aU  the  supplies  of  a  certain  kind  tlie  promisor  may  need. 
Lew  T.  Brown,  41  Wis.  172;  Levey  v.  New  York  C.  &  H.  B.  B.  Co.,  4  Misc. 
Bep.  415,  24  N.  T.  Snpp.  124.  Bee  poet,  p.  171.  A  promise  to  sell  all  the  future 
produce  of  a  certain  rin^ard  the  promisee  may  wish.  Keller  t.  Ybami,  3  Oal. 
147.  And  see  Bates  y.  Childers  (N.  M.)  20  Pac.  Bep.  164;  Booske  v.  aulf  Ice  Co., 
24  Fla.  560, 5  Sonth.  Bep.  247.  Definiteness  as  to  territory  in  which  party  shall 
luiTe  czdnslTe  right  to  sell  goods,— "in  D.  and  the  territory  tributary  thereto." 
Kanfman  t.  Farley  Manufg  Co.,  78  Iowa,  679,  43  N.  W.  Bep.  612.  Describ- 
ing a  party  as  "Mr.  Lee'*  does  not  render  the  contract  uncertain,  as  it  may 
be  ezplaiaed  by  parol.  Lee  y.  Cherry,  85  Tenn.  707,  4  S.  W.  Bep.  835.  Prom- 
ise to  erect  "a  good  steam  saw-milL*'  Fraley  ▼.  Bentley  (Dak.)  46  N.  W. 
Rep.  506.  Sale  of  a  stock  of  merchandise,  "all  soiled  or  damaged  goods  at 
Tslaatlon.*'  Sergeant  ▼.  Dwyer,  44  Minn.  309,  46  N.  W.  Bep.  444.  Promise 
to  empk)y  a  person  *f  or  12  months  commencing  not  later  than  the  15th  of 
ialy,  possibly  the  1st  of  July,  the  date  to  be  fixed  by"  the  promisee.  Troy 
FertUizer  Co.  v.  Logan  (Ala.)  12  South.  Bep.  712.  An  agreement  to  furnish 
•  person  with  "steady  and  permanent  employment"  Pennsylyania  Co.  v. 
Dolan.  6  Ind.  App.  109,  82  N.  B.  Bep.  802.  Agreement  to  furnish  a  certain 
■amber  of  car  loads  of  lumber,  a  car  load  varying  from  35,000  to  60,000  feet 
Indianapcdis  Cabinet  Co.  ▼.  Herrmann  (Ind.  App.)  34  N.  B.  Bep.  579.  Sale  of 
vine  walnnt  trees  standing  on  the  vendor's  land,  marked  when  the  sale  is 
BMide.    (Carpenter  ▼.  Medford,  99  N.  C.  495,  6  S.  B.  Bep.  786. 

L4W  OOHT.^4 


66  OFFER   AND   ACCEPTANCE.  [Cb.  2 

of  the  legality  of  the  object  of  contracts,  and  it  is  unneceasaiy  to  do 
more  than  mention  the  questions  here. 

As  an  agreement  cannot  affect  the  legal  relations  of  the  parties 
unless  it  is  such  that  the  law  can  enforce  it,  an  offer  cannot  result 
in  a  contract  unless  it  is  made  by  and  to  parties  who  are  capable  in 
law  of  making  a  contract 

Again,  the  law,  as  we  shall  see,  requires  a  particular  form  for  cer- 
tain  contracts  Borne  contracts  are  required  to  be  under  seal,  oth- 
ers are  required  to  be  in  writing,  while  some  may  be  either  in  writ- 
ing or  by  word  of  mouth,  or  both.  Where  the  law  declares  a  certain 
form  essential,  the  requirement  must  be  observed,  in  order  to  affect 
legal  relations. 

Again,  as  we  shall  see  after  a  while,  a  promise  not  made  under 
seal  will  not  be  enforced  unless  it  is  supported  by  a  considantion. 
In  order,  therefore,  that  an  offer  not  under  seal  may  be  turned  into 
a  binding  promise  by  acceptance,  a  consideration  is  necessary. 
Simple  assent  to  the  offer  is  not  enough;  the  acceptor  must  either 
do  or  forbear  to  do  some  act,  or  make  a  promise  in  return,  and  the 
act,  forbearance,  or  promise  must  be  of  such  a  nature  as  to  consti- 
tute what  the  law  deems  a  consideration.  So,  also,  if  the  offer  is 
to  be  accepted  by  th5  giving  of  a  promise,  the  act,  forbearance,  or 
promise  offered  must  constitute  a  consideration  for  the  promise  to 
be  given  by  the  acceptor. 

Again,  the  act,  forbearance,  or  promise  offered,  and  the  act,  for- 
bearance, or  promise  asked  in  return,  must  be  lawful.  If  the  consid- 
eration or  object  of  the  agreement  is  unlawful, — as,  for  instance, 
where  it  is  the  commission  of  crime, — ^the  courts  cannot  enforce  it, 
and  therrfore  no  legal  obligation  is  created. 
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CHAPTER  HL 

CLASSUnOATlGS  OF  GONTRACTS-GONTRAGTS  UNDER  SBAI#   AMD 
CONTRACTS  OF   RECORD. 

81.  Classification  of  Contracts. 

82.  Contracts  of  Record. 

33w  Contracts  Under  Seal— In  GeneraL 

84-36b  How  Contracts  Under  Seal  are  Made. 

87.  Characteristics  of  Contract  under  Seat 

88-39.  Necessity  for  Contract  Under  SeaL 

In  the  last  chapter  we  have  dealt  with  the  mode  in  which 
the  common  intention  of  the  parties  must  be  communicated,  and 
shown  how  it  must  refer  to  legal  relations,  in  order  that  it  may  form 
the  basis  of  a  contract,  and  we  incidentally  mentioned  that,  in  order 
that  an  agreement  may  be  capable  of  affecting  legal  relations,  there 
most  be  either  a  consideration  or  else  some  form  which  dispenses 
with  the  necessity  for  consideration,  and  in  some  cases  both  form 
and  consideration.  We  come  now  to  treat  more  at  length  of  this 
question  of  form  and  consideration.  It  is  not  enough  that  the  com- 
mon intention  of  the  parties  is  communicated  in  the  mode  we  have 
described,  and  that  the  parties  intend  legal  consequences.  Most 
lystems  of  law,  including  our  own,  require  certain  marks  to  be  pres- 
ent in  agreements  before  they  will  recognize  them  as  valid  con- 
tracts, and,  if  these  marks  are  absent,  the  intention  of  the  parties 
and  its  communication  will  not  avail  to  create  an  obligation  between 
them.  In  our  law  there  are  two  such  marks, — ^form  and  considera- 
tion. Sometimes  one,  sometimes  the  other,  and  sometimes  both  are 
required  to  render  a  contract  enforceable.  By  'Yorm''  is  meant  some 
peculiar  solemnity  attaching  to  the  expression  of  agreement;  by 
'ooDsideration,''  some  gain  to  the  party  making  the  promise,  arising 
tram  the  act  or  forbearance,  given  or  promised,  of  the  pnmiise^  or 
•ome  detriment  suffered  by  the  promisee.^ 

'Aiwm,  Oont.  aa    The  student  wm  do  weU  to  read  In  this  connection  what 
sBjs  In  r^ard  to  the  history  and  deyelopment  of  the  doctrines  of  form 
consldenatloii.    See  Anson,  Cont  pp.  80-42. 
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CLASSIFICATION  OF  COXTTBACTa 

8L  Ctontraots  are  divided  into — 

(a)  Ctontraots  dependent  for  their  validity  upon  their 

form  alone,  or  etrictly  formal  contraote. 
These  are: 

(1)  Ck>ntract8  of  record. 

(2)  Contracts  under  seal. 

(b)  Simple  or  parol  contracts,  which  may  be  divid- 

ed into— 

(1)  Such  as  are  dependent  for  their  validity 

both  on  their  form  and  on  the  presence 
of  consideration.  These  are  contracts 
not  under  seal,  nor  of  record,  but  which 
are  required  by  law  to  be  in  writing, 
either  with  or  without  a  particular  form. 

(2)  Such  as  are  dependent  for  their  validity 

upon  the  presence  of  consideration  alone, 
no  form  at  all  being  required. 

Sir  William  Anson  divides  contracts  Into  (a)  formal  contracts,  or 
contracts  dependent  for  their  yalidity  npon  their  form  alone^  nnder 
which  he  classes  (1)  contracts  of  record,  and  (2)  contracts  nnder  seal; 
and  (b)  simple  or  parol  contracts,  or  contracts  which  he  declares 
to  be  dependent  for  their  validity  npon  the  presence  of  considera- 
tion, and  under  which  he  classes  (1)  contracts  required  by  law  to  be 
in  writing,  and  (2)  contracts  that  may  be  made  orally.  This  clas- 
sification, however,  has  been  justly  objected  to  on  the  ground  "that 
a  contract  which  the  law  requires  to  be  in  writing,  such  as  a  promis- 
sory note  or  a  guaranty,  is  as  much  dependent  for  its  validity  upon 
the  form,  and  is  as  truly  a  formal  contract,  as  one  under  seal.  The 
latter  requires  only  a  writing  and  a  seal,  the  former  a  writing  and 
a  consideration;  but  the  writing  in  this  instance  is  just  as  essential 
as  is  the  consideration."  ' 

•  Brantly,  Cont.  33. 
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Tliere  are  two  classes  of  coDtract  which  at  common  law  deQmd 
for  their  Talidity  uiMn  their  form  alona  These  are  contracts  nnder 
seal  and  contracts  of  record.  Thej  are  stridly  fbrmal  contracta 
An  other  contracts  are  called  ^simple^  or  ^arol"  contracts,  and 
depend  for  their  validity  npon  the  presence  of  consideration.  Some 
of  these  contracts  are  also  required,  either  by  the  custom  of  mer- 
chants, which  is  a  part  of  the  common  law,  or  by  statute^  to  be 
in  writing,  as  in  the  case  of  bills  of  exchange  and  promissory 
notes,  in  the  case  of  which  a  particular  form  is  also  required,  and 
contracts  within  the  statute  of  frauds;  so  that  they  depend  for  their 
Talidity  upon  their  form  as  well  as  upon  the  presence  of  considera* 
tion.  Simple  contracts,  not  required  by  the  common  law  or  by  stat- 
ute to  be  in  writing,  may  be  made  by  word  of  mouth,  or  by  conduct, 
as  we  hare  explained  in  treating  of  offer  and  acceptance.  They 
need  no  particular  form,  but  depend  for  their  validity  upon  the 
presence  of  consideration  alone. 

We  have,  then,  three  classes  of  contracts:  (a)  Contracts  of  rec- 
ord; (b)  contracts  under  seal;  and  (c)  simple  or  parol  contracts; 
or,  if  we  classify  according  as  a  contract  depends  for  its  validity 
upon  form  or  consideration,  or  both,  we  have:  (a)  Contracts  dfv 
pendent  for  their  validity  upon  their  form  alone,  or  (1)  contracts  of ' 
record,  and  (2)  contracts  under  seal;  (b)  simple  or  parol  contracts, 
which  are  dependent  for  their  validity  both  on  their  form  and  on 
the  presence  of  consideration,  or  contracts  required  to  be  in  writing, 
but  not  under  seal  nor  of  record;  and  (c)  simple  Or  parol  contracts, 
for  which  no  form  at  all  is  required,  and  which  depend  for  their 
validity  upon  the  presence  of  consideration  alone. 

An  of  these  contracts,  except  contracts  under  seal  and  contracts 
of  record,  are  called  "simple"  or  "parol"  contracts.  The  word 
•parol"  strictly  means  "by  word  of  mouth,"  and  excludes  writing; 
but  the  term  is  applied  to  all  simple  contracts,  whether  they  are 
merely  oral  or  required  to  be  in  writing.  They  all  require  consider- 
ation, the  only  distinction  being  in  the  fact  that  some  must  be  in 
writing.*  Whether  or  not  a  contract  falls  within  one  or  the  other 
of  these  classes  depends  on  the  requirements  of  the  law,  and  not 

'  Bann  v.  Hughes,  7  Term  B.  350;  Whltehm  v.  Wilson,  3„?^.  ^  TT*  ^^^ 
405;  Perrine  v.  Cbeeseman,  UN.  J.  Law,  174;  Stabler  ▼.  Cowman,  7  GU) 
Jk  J.  (Md.)  284.     See  post,  p.  153. 
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on  the  form  used  by  the  parties.  The  fact  that  a  particular  form  is 
followed  in  making  a  contract  for  which  no  form  is  required,  does 
not  make  it  a  formal  contract.  It  remains  a  simple  contract,  and  is 
goTerned  by  the  law  applicable  to  simple  contracts. 

We  will  now  deal  first  with  the  contracts  of  record  and  contracts 
under  seal,  and  then  in  following  chapters  with  those  forms  which 
are  superimposed  upon  simple  contracts,  and  with  consideration, 
the  requisite  conmion  to  all  simple  contracts,  whether  oral  or  writ- 
ten. 

CONTBACTS  OP  BECOBD. 

32.  The  obligations  which  are  styled  ^'contracts  of  rec- 
ord" are: 

(a)  Judgments  of  courts  of  record,  whether  entered  by 

consent  or  rendered  in  invitum.  In  fhe  latter 
case,  however,  the  obligation  is  quasi  contractual, 
and  not  contractual. 

(b)  Recognizances,  which  are  obligations,  entered  into 

before  a  court  of  record,  to  do  or  forbear  from 
doing  a  certain  thing  under  a  penalty. 

A  judgment  of  a  court  of  record  awarding  a  sum  of  money  to 
one  of  two  litigants,  either  by  way  of  damages  or  for  costs,  lays  an 
obligation  upon  the  other  to  pay  the  sum  awarded.  The  judgment 
is  entered  upon  the  record  of  the  court,  and  for  this  reason  is  called 
a  "formal"  contract.  This  obligation  may  come  into  existence  as 
the  final  result  of  litigation  when  the  court  pronounces  judgment, 
or  it  may  be  created  by  agreement  between  the  parties  before  litiga- 
tion has  commenced,  or  during  its  continuance.  In  the  latter  case 
there  is  agreement,  and  the  agreement  results  in  obligation.  T^e 
judgment,  therefore,  has  the  features  of  contract.  In  the  former, 
however,  there  is  no  consent  on  the  part  of  the  person  bound,  and 
the  obligation,  therefore,  is  not  contractual,  but  quasi  contract- 
uaL*  Where  the  judgment  is  entered  by  agreement,  the  obligation 
results  from  a  contract  for  the  making  of  which  certain  formalities 
are  required, — either  a  warrant  of  attorney,  by  which  one  party 

*  Post.  p.  755. 
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glLjCB  authority  to  the  other  to  enter  judgment  upon  terms  set- 
tled, OP  a  cognoYit  actionem,  by  which  the  one  party  acknowledges 
the  right  of  the  other  in  re8i>ect  of  the  pending  dispute,  and  then 
gives  a  similar  authority.* 

CharaderitticB  cf  Judgmmi — Estoppd. 
The  characteristics  of  an  obligation  of  this  nature  are  these: 
(1)  Its  terms,  so  long  as  it  has  not  been  regularly  vacated  or  re- 
Tersed,  admit  of  no  dispute,  but  are  conclusively  proved  by  a  produc- 
tion of  the  record.  The  judgment,  however,  to  be  so  conclusive, 
must  be  valid.  It  must  have  been  rendered  by  a  court  having  juris- 
diction of  the  subject-matter  and  of  the  parties,  and  must  have  been 
properly  entered  of  record.* 

Same — Merger — Res  Judicata. 

^  As  soon  as  it  is  created,  the  previously  existing  rights  with 
which  it  deals  merge  or  are  extinguished  in  it.  For  instance, 
where  a  person  sues  another  for  breach  of  contract,  or  for  a  civil 
injury,  and  a  judgment  is  entered,  either  by  consent  or  after  trial, 
QOther  party  lias  any  further  rights  in  respect  of  the  cause  of  action. 
The  judgment  conclusively  settles  their  rights,  and  the  matter  is 
said  to  be  res  judicata.^  Difficulties  arise  in  applying  the  doctrine, 
but  it  would  be  beyond  the  scope  of  a  book  on  contracts  to  go  into 
the  subject 

Same — Remediee  ef  Creditor. 

(3)  The  judgment  creditor,  or  person  in  whose  favor  the  judgment 
is  entered,  has  certain  advantages  which  an  ordinary  creditor  does 
not  possess.  He  has  a  double  remedy  for  his  debt.  He  can  take 
out  execution  on  the  judgment,  and  so  obtain  directly  the  sum 

*See  Leake.  Gont  80-06. 

•  Yoogbt  V.  Winch,  2  Barn.  &  Aid.  662;  The  Rio  Grande  v.  Otis,  28  WaU. 
468;  Otase  GIty  Bank  t.  Jones,  61  Kan.  379,  32  Pac.  Rep.  1096;  Le  Orange 
T.  Ward,  U  Oblo,  258;  Pennywlt  y.  Foote,  27  Ohio  St  600;  BurweU  y.  Burg- 
wyn,  105  N.  G.  496, 10  S.  E.  Rep.  1099;  Snber  y.  Chandler,  36  S.  G.  344, 15  S.  B. 
B^  426;  Jnnkans  y.  Bergin,  64  CaL  203,  30  Pac.  Rep.  627;  Strong  y.  Law- 
rence. 58  Iowa,  65,  12  N.  W.  Rep.  74;  HoUlster  y.  Abbott,  31  N.  H.  442;  post, 
p.  706. 

'  Smith  Y.  Nichols,  6  Blng.  N.  G.,  at  page  220;  Harrington  y.  Harrington, 
161  Mass.  617,  28  N.  B.  Rep.  903;  Todd  y.  Stewart,  9  Q.  B.  759;  Oregonlan 
Rj.  Co.  Y.  Oregon  Ry.,  27  Fed.  Rep.  277;  Burton  y.  Shannon,  99  Maa&  200; 
urn  Y.  Mone.  61  Me.  641;  post,  p.  705. 
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awarded,  and  he  can  alBo  bring  an  action  on  the  judgment  for  non- 
fulfillment  of  the  obligation. 

Recognitanoe. 

A  recognizance  is  an  obligation  of  record  entered  Into  generaHj, 
but  not  necessarily,  in  a  criminal  case,  before  some  court  of  record 
or  magistrate  duly  authorized,  with  condition  to  do  some  particular 
act;  as,  for  instance,  to  appear  at  court  as  a  witness^  or  for  trial, 
to  keep  the  peace,  or  to  pay  a  debt* 

CONTBACTS  UNDER  SEAL. 

83.  Contracts  under  seal,  otherwise  called  "deeds"  or ''spe- 
cialties,"  derive  their  validity,  at  common  law,  from  their 
ferm.  alone»  and  not  from  the  fact  of  agreement,  or  consid- 
eration. 

The  contract  under  seal,  at  common  law,  derives  its  validity 
from  its  form  alone,  and  not  from  the  fact  of  agreement,  nor  from 
the  consideration  which  may  exist  for  the  promise  of  either  party. 
It  is  often  said  that  the  seal  imports  a  consideration,  but,  as  we  shall 
see,  this  is  incorrect  in  so  far  as  the  common  law  is  concerned.  At 
common  law  the  question  of  consideration  is  altogether  immateriaL 
The  form  alone  gives  the  contract  its  validity.* 

All  contracts  under  seal  are  called  "deeds"  or  "specialties."  We 
generally  use  the  term  "deed^  as  applying  to  conveyances  of  land, 
but  it  applies  as  well  to  all  contracts  under  seal.  Particular  con- 
tracts under  seal,  deeds,  or  specialties  are:  (1)  Grants  or  convey- 
ances of  land,  in  which  the  parties  are  called  respectively  "grantor" 
and  "grantee;"  (2)  bonds,  which  are  obligations  conditioned  upon  the 
payment  of  money,  or  the  doing  or  forbearance  from  doing  some  act, 
the  parties  to  a  bond  being  called  respectively  "obligor"  and  "obli- 
gee;" and  (3)  covenants,  which  are  agreements  between  two  or 
more  persons,  entered  into  by  deed, — ^that  is,  under  seal, — whereby 
one  or  more  of  them  promises  the  other  or  others  the  performance 
or  nonperformance  of  certain  acts,  or  that  a  given  state  of  things 

"Black,  Law  Diet,  tit  "Becognisance;"  2  BL  Gomrn.  341. 
*  Leake.  Gent  76b 
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does  or  shall  or  does  not  or  shall  not  exist,  the  parties  being  called 
respectiydj  '^oovenantor"  and  ^coyenantee." 
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34.  A  deed  most  be  in  writing  or  printed  on  paper  or 
parchment,  and  must  be  sealed  and  delivered,  and  possi- 
bly sigBed. 

36.  Delivery  is  what  renders  a  deed  operative,  and  it 
takes  effect  from  the  date  of  its  delivery. 

86.  ESCROW— A  deed  may  be  delivered  subject  to  a 
condition,  in  w^hich  case  it  is  termed  an  escrow.  The 
rules  governing  a  deed  delivered  in  escrow  are  that : 

(a)  The  deed  does  not  take  effect  until  the  condition  Is 

performed. 

(b)  When  the  condition  is  performed,  the  deed  takes 

eflSoct  from  the  date  of  the  original  delivery, 
(e)  To  constitute  an  escrow,  the  deed  must  be  deliv- 
ered to  a  third  party.    If  delivered  to  the  other 
party  to  it,  or  to  his  agent,  it  takes  effect  at  once. 

A  deed  mnst  be  in  writing,  or  printed  on  paper  or  parchment.^* 
It  \b  (rften  said  to  be  executed,  or  made  conclusive  as  between 
the  parties,  by  being  '^signed,  sealed,  and  deliyered."  At  common 
bw  there  seems  to  be  some  doubt  whether  signature  to  a  deed  is 
necessaiy,^'  but  it  is  at  least  safer  to  sign.  That,  however,  which 
identifies  a  party  to  a  deed  with  its  execution  is  the  presence  of  his 
seal;  that  which  makes  it  operative,  so  far  as  he  is  concerned,  is 
the  fact  of  its  ddivery  by  him.^ 

**A  deed  is  a  writing  or  Instrument,  written  on  paper  or  parchment  sealed 
uid  dellTtfed,  to  prove  and  testify  the  agreement  of  the  parties  whose  deed 
It  Is  to  the  things  contained  In  the  deed.  *  *  *  A  deed  cannot  be  written 
ipon  wood*  leather,  dotii,  or  the  like,  but  only  upon  parchment  or  paper,  for 
the  writing  upon  them  can  be  least  vitiated,  altered,  or  corrupted.*'  Shep. 
Touch.  fiO;    Go.  UtL  35b. 

"  Leake,  Gont.  T8;  Cooch  v.  Goodman,  2  Q.  B.  597;  GiomweU  v.  Grunsden, 
2  Saflc  403;  Jeffery  v.  Underwood,  1  Pike  (Ai^)  108. 

"Adsou,  Gont  40. 
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Uie  Seal 
There  cannot  be  a  deed  or  specialty  without  a  «eaL" 
A  seal  Is  said  by  Lord  Coke  to  be  wax,  with  an  impresslon,^^  and 
no  doubt  anciently  wax  was  the  only  substance  used;  but  it  is  no 
longer  essential.  The  impression  may  be  made  on  a  wafer  attached 
to  the  instrument,  or  any  other  substance  sufficiently  tenacious  to 
adhere,  and  capable  of  receiving  an  impression."  It  is  therrfore 
held  sufficient  if  the  impression  is  made  on  the  paper  itself  on  which 
the  instrument  is  written.  It  need  not  be  on  a  separate  substance 
attached  to  the  instrument** 

Some  of  the  states  have  passed  statutes  allowing  a  scroll  or  scrawl 
made  with  the  pen  to  be  used  in  the  place  of  a  seal/^  and  some 
courts  have  held,  independent  of  statute,  that  a  scroll  is  sufficient*^ 
At  common  law,  however,  this  is  not  permissible;  there  must  be  an 
impression.** 

»  state  V.  Thompson.  49  Mo.  188;  Vance  v.  Funk,  2  Scam.  (HI.)  263;  Chilton 
r.  People,  66  111.  601;  Stabler  v.  Cowman,  7  GUI  A  J.  (Md.)  284;  Boothbay 
▼.  Giles,  OS  Me.  160;  Gorbin  v.  LasweU,  48  Mo.  App.  626.  Where,  liowever. 
a  seal  Is  omitted  by  mistake,  a  court  of  equity  wUl  reform  the  InstmmeDt 
by  supplying  one,  or  will  restrain  the  setting  up  of  the  want  of  one  to  defeat 
a  recovery  at  law.  Bernards  Tp.  v.  Stebbins,  109  U.  8.  341,  3  Sup.  Ct  Rep. 
252;  Wadsworth  v.  Wendell,  5  Johns.  Ch.  (N.  Y.)  224;  Town  of  Rutland  v. 
Page,  24  Vt  181;  Montrille  y,  Haughton,  7  Conn.  543;  SuUiyan  v.  Latimer, 
38  S.  C.  417,  17  S.  E.  Rep.  221.  The  matter  appearing  on  an  instrument 
must  have  been  intended  as  a  seal.  The  fact  that  it  appears  to  be  a  seal, 
Lf  it  was  not  80  intended,  does  not  make  the  instrument  a  specialty.  Clement 
V.  Gunhouse,  5  Esp.  83;  Blackwell  v.  Hamilton,  47  Ala.  470.  As  to  presump- 
tion thUt  there  was  a  seal  on  an  ancient  deed  on  which  no  seal  appears,  see 
Rensens  v.  Staples,  52  Fed.  Rep.  91. 

»*3Coke,  Inst  169. 

>*4  Kent,  Comm.  452;  Warren  y.  Lynch,  5  Johns.  (N.  7.)  239;  Tasker  T. 
Bartlett,  5  Gush.  (Mass.)  359;  Beardsley  v.  Knight,  4  Vt  471. 

"  PUlow  V.  Roberts,  13  How.  472;  Pierce  v.  Indseth.  106  U.  S.  546,  1  Sup. 
Ct  Rep.  418;  Hendee  ▼.  Pinkerton,  14  Allen  (Mass.)  381. 

**Such  is  the  case  in  California,  Ck)nnecticut,  Flcnrida,  Indiana,  Illinois, 
Michigan,  Minnesota,  Missouri,  New  Jersey,  New  Mexico,  Oregon,  Virginia, 
West  Virginia,  and  Wisconsin,  and  probably  In  other  states. 

"Hacker's  Alipeal,  121  Pa.  St  192,  15  Atl.  Rep.  500;  Lee  v.  Adkins,  1  Min. 
(AJa.)  187;  Bertrand  v.  Byrd,  4  Ark.  195;  Hastings  t.  Vaughan,  5  Gal.  315; 
Trasher  v.  Bverhart,  3  GiU  &  J.  (Md.)  234;  Underwood  ▼.  DoUins,  47  Mo. 
259;    Groner  v.  Smith,  40  Mo.  318. 

*  Warren  v.  Lynch,  supra;   Hendee  v.  Pinkerton,  supra;   Bates  v.  Boston 
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At  common  law  the  mere  affixing  of  the  seal  makes  the  instrument 
a  contract  under  seal,  but  it  has  been  held  that,  where  a  scroli  is 
used,  there  must  be  some  recital  in  the  body  of  the  instrument 
recognizing  it  as  a  seal,**  The  authorities  on  this  point  are  not  in 
accord.** 

One  seal  may  do  for  any  number  of  parties  signing  a  deed  if  each 
one  adopts  it  as  his  own,  but  it  is  always  safer  to  hare  a  seal  for  each 
signature.** 

Ddivery. 

To  render  an  instrument  under  seal  a  valid  and  binding  contract, 
it  must  be  delivered.  This  is  essentiaL**  Delivery  may  be  effected 
either  by  actually  handing  the  instrument  to  the  other  party  him- 

•k  N.  Y.  a  R.  Co.,  10  AUen  (Mass.)  251;  Perrine  v.  Gheeseman,  11  N.  J.  Law, 
174.  In  Bates  v.  Boston  &  N.  Y.  C.  R.  Co.,  10  AUen  (Mass.)  251,  it  was  held 
ibat  a  fftc  simile  of  the  seal  of  a  corporation,  printed  upon  blank  forms  of 
obligations,  prepared  to  be  executed  by  the  corporation,  at  the  same  time 
wiien  the  blank  is  printed,  and  by  the  same  agency,  is  not  a  seal  at  common 
iaw;  and  tliat  snob  forms,  when  executed  by  the  corporation,  will  not  be 
contracts  nnder  seal,  though  the  language  of  them  calls  for  a  seaL 

"OomweU  v.  Tate,  7  Leigh  (Va.)  301;  Lee  v.  Adkins,  1  Min.  (Ala.)  1S7; 
Olassoock  T.  Glasscock,  8  Mo.  577;  Lewis  v.  Overby,  28  Grat  (Va.)  627. 

**nie  authorities,"  says  Prof.  Knowlton  in  his  edition  of  Anson  on  Ck>n- 
craets,  **are  not  In  accord  upon  this  question;  and,  while  much  may  depend 
on  the  wcvding  of  the  statute  aUowing  the  scroll,  still  it  is  believed  that,  if  the 
tlerloe  adopted  is  Intended  to  be  a  seal,  it  is  to  be  regarded  as  such,  though 
the  Intention  be  not  expressly  declared.  The  presumption  Is  that  the  parties 
undertook  to  execute  such  an  Instrument  as  would  be  effectual  for  the  purpose 
intended.**  Knowlton's  Anson,  Cont  55.  See  Burton  v.  Leroy,  5  Sawy.  510, 
Ked.  Gas.  No.  2,217;  Trasher  t.  Bverhart,  3  Gill  &  J.  (Md.)  234;  Bames  v. 
l^Mton,  20  m.  389;  Brown  v.  Jordhal,  32  Minn.  135,  19  N.  W.  Rep.  650; 
Wing  T.  Chase,  35  Me.  260;  Richardson  y.  Scott  River  Ck>.,  22  Cal.,  at  page 
U7;  JFrevaUv^  Fitch,  5  Whart  (Pa.)  325;  21  Am.  &  Eng.  Enc  Law,  894,  note. 

"Ban  ▼.  DnnsterviUe,  4  Term  R.  813;  Ludlow  y.  Slmond,  2  Caines,  Cas.  1; 
Pickens  y.  Bymer,  90  N.  G.  282;  Davis  v.  Burton,  3  Scam.  (111.)  41;  Yale  v. 
Plasders,  4  Wis.  96;  Burnett  v.  McCluey,  78  Mo.,  at  page  688;  Hollis  v.  Pond, 
7  Uamph.  (Tenn.)  221;  In  re  Hess*  Estate  (Pa.  Sup.)  24  Atl.  Rep.  676;  Nor- 
▼Ule  v.  Walker,  9  W.  Va.  447;  Citizens'  Building  Ass'n  v.  Cummings  (Ohio 
Sop.)  le  N.  B.  Rep.  841. 

■Shep.  Touch.  57;  Ox)k  v.  Brown.  34  N.  H.  476;  Johnson  ▼.  Farley,  45 
K  a  506;  Overman  ▼.  Kerr,  17  Iowa,  490;  Fisher  v.  Hall,  41  N.  Y.  421; 
Doer  T.  James,  42  Md.  492;    Younge  v.  GuUbeau,  3  Wall.  041;    Harris  ▼. 
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■elf,'^  or  to  a  stranger  for  hii  benefit,^*  or  bj  wwds  indieating  an 
intention  that  the  instmment  shall  become  binding-  thoni^  it  is  re- 
tained in  the  possession  of  the  party  executing  it**  In  all  cases 
there  must  be  an  intention  to  deliver  the  instrument  Merely  to 
part  with  the  possession  of  it,  without  intending  thereby  to  render 
it  operatiTCy  is  not  a  deliyery.*' 

Regester,  70  Md.  100,  16  AtL  Rep.  S86.  Obtaining  deed  l^  fraud,  no  de- 
livery, Fisher  ▼.  Beckwith,  30  Wis.  55;  Gould  ▼.  Wise,  97  CaL  532,  32  Paa 
Bep.  570,  and  33  Pac.  Rep.  323. 

**  Rlcbmond  ▼.  Morford,  4  Wasli.  337,  30  Pac.  Rep.  241,  and  31  Pac  Rep. 
513;  Bogie  v.  Bogie,  35  Wis.  659. 

•Peavey  v.  Tllton,  18  N.  H.  151;  Mitchell  t.  Ryan,  3  Ohio  St  377;  Otis  r. 
Spencer,  102  IlL  622;  Douglas  t.  West,  140  lU.  455,  31  N.  B.  Rep.  403;  HaU 
T.  Hall.  107  Mo.  101,  17  S.  W.  Rep.  811;  WUllams  t.  Latham,  113  Mo.  165, 
20  S.  W.  Rep.  99;  Brown  ▼.  Brown,  66  Me.  316;  Duer  ▼.  James,  42  Md.  492; 
Uaennl  ▼.  Blelsch,  146  111.  262,  34  N.  B.  Rep.  153;  Colyer  ▼.  Hyden  (Ky.)  21 
S.  W.  Rep.  808;  White  v.  PoUock  (Mo.  Sup.)  22  S.  W.  Rep.  1077. 

*  Ruckman  y.  Rnckman,  32  N.  J.  Bq.  259;  Benneson  y.  Aiken,  102  IlL  284; 
McCnUough  V.  Day,  45  Mich.  554^  8  N.  W.  Rep.  535;  Dunham  T.  Pitkin,  63 
Mich.  504,  19  N.  W.  Rep.  166;  Wall  y.  WaU,  30  Miss.  91.  Recording  of  deed 
by  grantor  may  be  presumptiye  eyldence  of  dellyery.  Glaze  y.  Three  Rlyers, 
etc,  Ins.  Co.,  87  Mich.  349,  49  N.  W.  Rep.  595;  Steele  t.  Lowiy,  4  Ohio,  72; 
Kemp  y.  Walker,  16  Ohio,  118;  Tobin  y.  Bass,  85  Mo.  654;  Burke  y.  Adams, 
80  Mo.  504;  Swiney  y.  Swiney,  14  Lea  (Tenn.)  316;  Vaughan  y.  Oodman,  103 
Ind.  499,  3  N.  £.  Rep.  257;  Walton  y.  Burton,  107  IlL  54;  Moore  y.  Giles,  49 
Conn.  570;  Palmer  y.  Palmer,  62  Iowa,  204,  17  N.  W.  Rep.  463.  The  pre- 
sumption may  be  rebutted,  howeyer,  by  showing  that  there  was  In  fact  no 
dellyery  and  acceptance.  Hradrlcks  y.  Basson,  53  Mich.  675,  19  N.  W.  Rep. 
192;  Jefferson  Co.  BIdg.  A8S*n  y.  Heil,  81  Ky.  516;  Weber  y.  Christen,  121 
ilL  91,  11  N.  B.  Rep.  893.  In  New  York  it  Is  held  that  the  mere  tnct  ef 
recording  raises  no  presumption  of  dellyery.  Glfford  y.  Corrlgan,  105  N.  Y. 
223,  11  N.  B.  Rep.  498.  In  Maine  It  Is  said  that  recording  Is  not  eyldence  ef 
dellyery.    Hill  v.  McNlchol,  80  Me.  209,  13  Atl.  Rep.  883. 

"  Jordan  y.  Dayls,  108  lU.  336;  Adams  y.  Ryan,  61  Iowa,  733, 17  N.  W.  Rep. 
159;  Ireland  y.  Geraghty,  15  Fed.  Rep.  45.  "A  dellyery  may  be  by  acta  with- 
out words,  or  by  words  without  acts,  or  by  both.  Anything  which  clearly 
manifests  the  Intention  of  the  grantor,  and  the  person  to  whom  It  Is  deUyered, 
that  the  deed  shall  presently  become  operatlye  and  effectual;  that  the 
grantor  loses  all  control  oyer  It;  and  that  by  It  the  grantee  la  to  become 
possessed  of  the  estate.—constltutes  a  sufScient  dellyery.  The  yery  essence 
of  the  delivery  Is  the  Intention  of  the  party."  Marshall  D.  BweH,  In  note  to 
Ireland  y.  Geraghty,  supra.  And  see  Bryan  y.  Wash,  2  Glim.  (HL)  566:  Walker 
T.  Walker,  42  lU.  311;  Masterton  y.  Cheek.  23  UL  72;  Duer  y.  James,  42  Md. 
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Tb  constitute  a  good  deUvery,  there  most  also  be  an  acceptance 
by  the  other  party,**  but  the  acceptance  need  not  always  be  ex* 
presaly  shown.  Where  the  instrument  is  clearly  beneficial  to  the 
other  party,  its  acceptance  will  be  presumed,"  though,  of  course, 
this  cannot  be  so»  even  when  it  is  beneficial,  if  acceptance  is  in  fact 
refused,  for  a  man  cannot  be  compelled  to  accept  eyen  a  benefit'® 

Possession  by  the  g^rantee  or  obligee  is  prima  facie  evidence  of  de» 
livery  and  acceptance.** 

As  the  delivery  of  a  contract  under  seal  is  what  makes  it  oper- 
ative, its  date  is  the  date  of  delivery.  The  date  appearing  on  the 
instrument  is  entirely  immaterial.  It  may  have  no  date  at  all,  or 
an  impossible  date.**  In  the  absence  of  anything  to  show  the  con- 
trary, a  deed  will  be  presumed  to  have  been  delivered  on  the  day  of 

492;  Rnckman  t.  Rnckman,  32  N.  J.  Eq.  259;  Nlchol  v.  DaTldson  Co.,  3  Tenn. 
Ch.  547;  Thatcher  r.  St  Andrew's  Church,  37  Mich.  2M;  Gregory  v.  Walker, 
38  Ala.  28;  Dearmond  v.  Dearmond,  10  Ind.  191;  Summers  v.  Pumphrey, 
X4  Ind.  231;  Burkholder  ▼.  Casad,  47  Ind.  418;  Rogers  ▼.  Cary,  47  Mo.  23Si; 
Wmums  T.  Scbatz,  42  Ohio  St  47;  Goodlet  ▼.  Kelly.  74  Ala.  213;  Davis 
T.  WiUlama,  57  Miss.  843;  Burnett  y.  Burnett,  40  Mich.  361.  Where  a  deed 
U  placed  in  the  liands  of  a  depositary  to  be  delivered  to  the  grantee  upon 
the  death  of  the  grantor,  or  at  any  other  time,  but  the  grantor  reserves  the 
rtght  and  power  to  recall  it  at  any  time,  there  is  no  delivery.  Cook  v.  Brown, 
lopra;  Stinson  v.  Anderson,  96  IlL  373;  Prestman  v.  Baker,  30  Wis.  644; 
Baker  v.  Uaskell,  47  N.  H.  479;  Brown  v.  Brown,  66  Me.  316;  Duer  v.  James, 
42Md.4fi2. 

"Moore  V.  Flynn,  135  lU.  74,  25  N.  B.  Rep.  844;  Mitchell  v.  Ryan,  3  Ohio 
St  377;  Cal>ett  v.  Norcross,  35  N.  H.  99;  Leppoe  v.  National  Union  Bank,  32 
Md,  136;  Comer  t.  Baldwin.  16  Minn.  172  (Gil.  151).  Since  acceptance  is 
Mceasary  to  deliveiy,  and  the  deed  takes  effect  only  from  delivery,  third 
parties  may  acquire  rights  by  attachment  or  otherwise  at  any  time  before 
tccoptance.  BeU  v.  Farmer's  Bank,  11  Bush  (Ky.)  34;  Parmelee  v.  Simpson, 
5  Wall  81;  Day  t.  Griffith,  15  Iowa,  104. 

•Peavey  v.  Tilton.  18  N.  H.  151;  Boody  v.  Davis,  20  N.  H.  140;  Mitchell 
▼.  Ryaa  3  Ohio  St  377;  Hallnck  v.  Bush.  2  Root  (Conn.)  26;  Wall  v.  Wall, 
nilU8.91. 

"See  Leake,  Cont  81;  Butler  and  Baker's  Case,  3  Coke,  2ab;  St  Louis,  L 
M.  ft  8.  B.  Go.  V.  RnddeU,  53  Ark.  32, 13  a  W.  Rep.  418. 

"Keedy  t.  Moats,  72  Md.  325,  19  AtL  Rep.  965;  Dawson  v.  Hall,  2  Mich. 
8B0;  Wood  V.  Chetwood  (N.  J.  Oh.)  14  Ati.  Rep.  21. 

"ICclUchael  r.  Garble.  63  Wis.  504,  10  N.  W.  Rep.  556. 
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its  date,  but  delivery  at  a  different  time  may  always  be  shown 
by  extrinsic  evidence," 

Same — Escrow. 

A  deed  may  be  delivered  to  a  stranger,  to  be  by  him  delivered  to 
the  other  party  to  it  on  the  fnlMment  of  certain  conditions,  in 
which  case  it  does  not  take  effect  untU  the  condition  is  fulfilled.^ 
This  is  a  delivery  in  escrow,  and  during  this  period  the  deed  is 
termed  an  ''escrow.^  Immediately  upon  fullQllment  of  the  condi- 
tions, the  deed  becomes  operative,  without  actual  delivery  by  the 
depositary.**  To  constitute  an  escrow,  the  delivery  by  the  deposi- 
tary must  be  conditional  If  it  is  merely  posti)oned,  the  delivery  to 
him  is  an  effective  delivery  to  the  grantee  or  obligee,  and  not  a  de- 
livery in  escrow.'*  A  deed  thus  conditionally  delivered  must  be 
delivered  to  a  stranger.  If  it  is  delivered  to  the  other  party,  or  to 
his  agent,  it  will  take  effect  at  once,  in  spite  of  the  conditions,  on  the 
ground  that  a  delivery  in  fact  outweighs  verbal  conditions.*^ 

There  is  no  delivery,  even  as  an  escrow,  where  the  grantor  or 
obligor  retains  control  of  the  deed  with  power  to  withdraw  it** 

**  Faulkner  y.  Adams,  120  Ind.  459,  26  N.  E.  Rep.  170;  Saunders  v.  Blytfae. 
112  Mo.  1,  20  S.  W.  Rep.  319;  Smith  v.  Porter,  10  Gray  (Mass.)  66;  Battles 
V.  Fobes,  21  Pick.  (Mass.)  239. 

"^Harkreader  r.  Clayton,  56  Miss.  383;  Wheelwright  T.  Wheelwright,  2 
Mass.  447;  Prutsman  t.  Baker,  30  Wis.  644. 

**Frutsmaii  v.  Baker,  supral  Couch  ▼.  Meeker,  2  Conn.  302;  White  Star 
JAne  Steamboat  Co.  v.  Moragne,  91  Ala.  610,  8  South.  Rep.  867. 

••Martin  v.  Flaharty  (Mont)  32  Pac.  Rep.  287. 

•^  Co.  Litt  36a;  Dawson  y.  HaU,  2  Mich.  390;  Fairbanks  v.  Metcalf,  8  Mass. 
230;  Foley  v.  Cowgill,  5  Blackf.  (Ind.)  18;  McCan  v.  Atherton,  106  IlL  31; 
Stevenson  t.  Crapnell,  114  IlL  19,  28  N.  B.  Rep.  879;  Miller  v.  Fletcher,  27  Grat 
(Va.)  403;  Wendlinger  ▼.  Smith*  75  Ya.  309;  Badcock  t.  Steadman,  1  Root 
((:k>nn.)  87;  WorraU  v.  Munn.  5  N.  Y.  229;  Braman  v.  Bingham,  26  N.  Y.  483; 
Cocks  V.  Barker,  49  N.  Y.  110;  Graves  v.  Tucker,  10  Smedes  &  M.  (Miss.)  9; 
State  V.  Thatcher,  41  N.  J.  Law,  403;  Gibson  v.  Partee.  2  Dev.  &  B.  (N.  C.)  530 
Williams  V.  Higgins,  69  Ala.  517;  Duncan  v.  Pope,  47  Ga.  445;  Wellbom 
V.  Weaver,  17  Ga.  267;  Hagood  v.  Harl^,  8  Rich.  Law  (S.  G.)  325;  Richmond 
V.  Morford,  4  Wash.  837,  30  Pac.  Rep.  241,  and  31  Pac  Rep.  513;  Hubbard 
T.  Greeley,  84  Me.  340,  24  Atl.  Rep.  799;  Campbell  ▼.  Jones,  52  Ark.  483,  12 
S,  W.  Rep.  1016. 

••Prutsman  v.  Baker,  supra;  Campbell  r.  Thomas,  42  Wis.  437;  Browv  ▼. 
Brown,  60  Me.  816. 
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Upon  deMyeiy  of  an  escrow,  and  performance  or  happening  of 
the  condition,  the  deed  becomes  effective  from  the  date  of  tbe 
original  delivery;  so  that,  if  a  bond  is  delivered  as  an  escrow,  and 
before  fulfillment  of  the  condition  the  obligor  and  obligee  die,  yet, 
on  fulfillment  of  the  condition,  it  becomes  an  effective  bond,  and 
charges  the  assets  of  the  deceased  obligor.'* 

Eaueution  in  Blank. 

A  deed  executed  in  blank — ^that  is,  completely  sealed  and  deliv- 
ered, with  an  omission  of  a  material  particular — ^is  void,  and  can- 
not he  made  good  by  subsequently  filling  in  the  blank  without  a  re- 
execution,  or  what  is  equivalent  thereto.** 
Deed  PdU  and  Indenture, 

Formerly  there  was  a  distinction  between  a  deed  poll  and  an  in- 
denture. A  deed  poll  was  a  deed  made  by  one  party,  and  having 
a  polled  or  smooth-cut  edge.  Where  a  deed  was  made  by  two  or 
more  parties,  and  contained  mutual  covenants,  it  was  copied  for 
each  on  the  same  parchment,  and  the  copies  cut  apart  with  indented 
edges,  so  as  to  enable  them  to  be  identified  by  fitting  the  parts  to- 
{Tether.  Such  deeds  were  called  indentures.  The  distinction,  even 
where  it  has  not  been  abolished  by  statute,  is  no  longer  of  any 
practical  importance;  but  the  terms  are  still  used, — ^the  term  "deed 
pofl'*  to  signify  a  deed  made  by  one  party  only,  and  the  term  "in- 
denture," a  deed  made  between  two  or  more  parties^  all  of  whom 
execute  it 

"Leake,  Cont  79. 

"Leake,  Cent.  79;  PoweU  r.  Duff,  8  Camp.  181;  Weeks  v.  Malllardet,  14 
Sut,  568.  Blank  tor  sum  of  money  afterwards  filled  In.  Hudson  v.  Revett, 
SBiQCSSS. 
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CHABACTEBISTICS  OF  CONTRACT  UNBEB  SRAIm 

87.  The  chief  characteristics  of  a  deed  or  contract  under 
seal  are  that : 

(a)  The   recitals  are  conclusive   against  the  parties. 

They  are  said  to  be  estopped  thereby. 

(b)  It  merges  a  prior  simple  contract. 

(c)  A  right  of  action  is  not  barred  until  the  lapse  of 

a  longer  time  than  in  case  of  simple  contracts. 

(d)  No  consideration  is  necessary. 
EXCEPTIONS— (1)   Contracts  in  partial  restraint 

of  trade. 

(2)  Where  there  was  a  consideration,  it  may  be 

shown  to  have  been  illegal  or  immoral. 

(3)  Courts  of  equity  will  not  specifically  enforce 

a  deed  without  consideration. 

(4)  In  equity,  absence  of  consideration  is  cor- 

roborative evidence  of  fraud  or  undue  in- 
fiuence. 
(6)  By  statute  in  some  states  the  distinction  be- 
tween sealed  and  unsealed  instruments  is 
abolished,  while  in  others  a  seal  is  merely 
declared  presumptive,  but  rebuttable,  evi- 
dence of  a  consideration. 

Estoppel  hy  Deed. 

Statements  made  in  a  simple  contract,  thongh  strong  eyldence 
against  the  parties  thereto,  are  not  absolutely  conclnsive  against 
them,  but  may  be  contradicted.  Statements  made  in  a  deed,  bow- 
ever,  are  absolutely  conclusiye  against  the  parties  to  the  deed  or  their 
privies  in  any  legal  proceedings  between  them  taken  upon  the 
deed.^^     The  principle  is  that,  where  a  man  has  entered  into  a 

*  Oanrer  v.  Jackson,  4  Pet  1,  at  page  83;  Redman  t.  Bellamy,  4  GaL  247; 
Jackson  ▼.  Parkhmrst,  9  Wend.  (N.  Y.)  209;  Smith  ▼.  Bnrnham,  9  Johns.  (N. 
Y.)  306;  Douglass  y.  Scott,  5  Ohio,  at  page  108;  Cutl^  y.  Dickinson,  8  Pick. 
<Maa8.)  386;  Dobbin  y.  Cniger,  108  111.  188;  City  of  Ottawa  v.  First  Nat 
Bank,  105  U.  S.  342;  Stowe  y.  Wyse,  7  Conn.  214;  Gerty  y.  SUmaon,  60  Me. 
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nleinn  oigagement  by  and  under  his  hand  and  seal  as  to  certain 
facts,  he  shall  not  be  permitted  to  deny  any  matter  he  has  so  as- 
serted. Such  a  prohibition  to  deny  facts  is  termed  an  ''estoppel 
by  deed."  The  statemaits,  howeyer,  must  not  be  of  immaterial 
matters,  or  matters  by  way  of  general  recital,  and  the  deed  must  be 
ralid.^  It  is  settled  also  that  an  acknowledgment  in  a  deed  of  the 
receipt  of  consideration  is  not  conclusive,  but  may  be  contradicted.** 
Recitals  in  a  deed  are,  of  course,  only  conclusive  against  the  parties 
thereto  and  their  privies,  or  those  claiming  under  or  through  them. 
They  do  not  work  an  estoppel  as  between  strangers,  nor  as  between 
a  stranger  and  a  party  to  the  deed/* 

Merger. 

Where,  after  making  a  simple  contract,  the  parties  enter  into  an 
identical  and  coextensive  engagement  under  seal,  the  simple  con- 
tract is  merged  in  the  deed,  and  becomes  extinct;  for  one  cannot 
have,  in  respect  of  the  same  demand,  a  coexisting  remedy,  by  pro- 
ceeding both  on  covenant  and  on  simple  contract.*^  This  extinction 
is  called  ^merger.*'     The  contracts,  however,  must  be  the  same, — 

1S6;  Green  v.  Clark,  13  Vt  158;  Van  Rensselaer  v.  Kearney,  11  How.,  at  page 
322;  Howard  v.  Massengale,  13  Lea  (Tcnn.)  577;  Thompson  v.  Smith  (Mich.) 
85  N.  W.  Rep.  886;  Carson  v.  Cochran,  (Minn.)  53  N.  W.  Eep.  1130;  Moore  v. 
Bar!,  01  Oal  IB2,  27  Pac  Rep.  1087;  Chapman  v.  Perslnger,  87  Va.  581,  13 
8.  E.  Rep.  549;  BUlingsley  v.  Harris,  79  Wis.  103,  48  N.  W.  Rep.  108;  Metro- 
pc^tan  Ins.  Co.  v.  McCoy,  124  N.  Y.  47,  26  N.  E.  Rep.  345;  Rogers  v.  Bollinger, 
(AriL)  26  a  W.  Rep.  12;  Balue  v.  Taylor,  (Ind.  Sup.)  36  N.  E.  Rep.  269; 
Johnston  v.  OUver  (Ohio)  Id.  458;  Wmis  v.  Terry,  (Ky.)  24  S.  W.  Rep.  621. 
*  Wallaoe  v.  Miner,  6  Ohio,  367;  Zlmmler  v.  San  Luis  Water  Co.,  57  Cal.  221. 
*WUkinsan  v.  Scott,  17  Mass.  249;  Irvine  v.  McKeon,  23  Cal.  472;  Wit- 
beck  V.  Walne,  16  N.  Y.  532;  White  v.  MUler,  22  Vt  380;  Thayer  v.  VUes, 
23  Vl  494;  li'Crea  v.  Purmort,  16  Wend.  (N.  Y.)  460;  Pritchard  v.  Brown, 
4  N.  H.  397;  Smith  v.  Arthur,  110  N.  C.  400,  15  S.  E.  Rep.  197;  Union  Ins. 
Go.  T.  Klrchoff  (IlL  Sup.)  27  N.  E.  Rep.  91. 

**Thomaaon  v.  City  of  Dayton,  40  Ohio  St  63;  AUen  v.  Allen,  45  Pa.  St. 
«t  page  4^;  Brittain  v.  Daniels,  94  N.  a  781;  Reeves  v.  Bray  ton,  36  S.  C. 
3H  15  k  £.  Rep.  658. 

•Price  V.  Moulton,  10  C.  B.  561;  Banorgee  v.  Hovey,  5  Mass.  11;  Leonard 
T.  Ho^Uett  41  Md.  380;  Corsom  v.  Montelro,  2  Johrs.  (N.  Y.)  308;  Coleman 
V.  Hart  25  Ind.  296;  Rlioads  v.  Jones,  92  Ind.  328;  Robbins  v.  Ayres,  10 
Ha  538;  McNaughton  v.  Partridge,  11  Ohio,  223;  Bumes  v.  Allen,  9  Ired. 
(K.  C)  370;   Berry  v.  Bacon,  28  Miss.  318;   Qrlswold  v.  Eastman,  51  MlniL 

ULW  OONT.— 4 
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that  is,  the  subject-matter  must  be  identical, — and  they  mnat  be  be- 
tween the  same  parties.^* 

If  the  contract  nnder  seal  is  expressly  received  as  collateral  se- 
cnrity  for  performance  of  the  simple  contract,  or  if  it  merely  recog- 
nizes the  debt,  and  fixes  the  mode  of  ascertaining  its  amount,  there 
is  no  merger.*^ 

LimitatUm  of  Actions. 

A  right  of  action  arising  out  of  a  simple  contract  is  barred  by  the 
lapse  of  a  much  shorter  period  of  time  than  a  right  of  action  arising 
out  of  a  contract  under  seal.  The  respective  periods  will  vary  some- 
what under  the  statutes  of  the  different  states,  but  generally  an 
action  on  a  simple  contract  is  barred  in  six  years  or  less,  while  an  ac- 
tion on  a  sealed  instrument  is  not  barred  if  brought  within  ten,  or, 
in  some  jurisdictions,  twenty,  years. 

OrcUuitotis  Promises* 

At  common  law,  a  gratuitous  promise,  or  promise  for  which  the 
promisor  obtains  no  consideration,  is  binding  if  made  under  seal/^ 
but  is  absolutely  void  in  the  absence  of  a  seal.  This  characteristic 
of  contracts  under  seal  is  often  accounted  for  on  the  ground  that 
their  solemnity  imports  a  consideration,  but  the  supposition  is 
historically  untrue.  At  common  law,  even  if  it  were  allowable  to 
show  that  there  is  no  consideration  for  a  deed,  and  if  the  obligee  or 
grantee  were  to  admit  that  there  was  no  consideration,  it  could  not 
affect  the  validity  of  the  deed.     It  derives  its  validity  solely  from 

189,  63  N.  W.  Rep.  542;  Qark  y.  Llndd^e,  44  Minn.  112,  46  N.  W.  Rep.  326; 
Shenandoah  Valley  R.  Co.  ▼.  Dunlop,  86  Ya.  346,  10  S.  B.  Rep.  239.  But  see 
Shelby  v.  Chicago  &  E.  I.  R  Co.,  143  111.  385,  32  N.  B.  Rep.  438;  SaviUe  r. 
Chalmers,  76  Iowa,  325,  41  N.  W.  Rep.  30;  post,  p.  G85. 

-Wltbeck  V.  Waine.  16  N.  Y.  532;  Hutchlns  v.  Hebbard.  34  N.  Y.  24;  Day 
V.  Leal,  14  Johns.  (N.  Y.)  404;  Doty  ▼.  Martin,  32  Mich.  462;  post,  p.  685. 

*'  Marryat  v.  Marryat,  28  Beav.  224;  Van  Vleit  v.  Jones,  20  N.  J.  Law, 
340;  Rees  v.  Logsdon,  68  Md.  93,  11  AtL  Rep.  708;  Brengle  v.  Bushey»  40 
Md.,  at  page  147;  Charles  v.  Scott,  1  Serg.  &  R.  (Pa.)  294;  post,  p.  685. 

**2  Bl.  Comm.  446;  Cooch  v^ Goodman,  2  Q.  B.  580;  McMillan  ▼.  Ames, 
S3  Minn.  257,  22  N.  W.  Rep.  612;  Dorr  v.  Mmisell,  13  Johns.  (N.  Y.)  430; 
Van  Valkenburgh  v.  Smith,  60  Me.  97;  Harris  v.  Harris,  23  Grat  (Va.)  737; 
Wing  V.  Peck,  54  Vt  245;  Page  v.  Trufant,  2  Mass.  159;  State  v.  Gott,  44 
Md.  341;  Bdelin  v.  Sanders,  8  Md.  118;  Fallowes  v.  Taylor,  7  Term  R.  475; 
Day  Y.  Davis,  64  Miss.  253,  8  South.  Rep.  203. 
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its  fonn.  The  doctrine  of  consideration  is  of  a  much  later  date 
than  that  at  which  a  contract  under  seal  was  in  full  efficacy,  an 
efficacy  which  it  owed  entirely  to  its  form.* 

Same — Exe^fttUms  at  Common  Law, 

The  general  rule  that  a  gratuitous  promise  under  seal  is  binding 
without  a  consideration,  and  that  want  of  consideration  cannot  be 
shown  to  defeat  it,  is  subject  to  exceptions. 

Eren  at  common  law  a  contract  in  partial  restraint  of  trade, 
though  made  under  the  formality  of  a  seal,  must  be  supported  by 
a  consideration.^*  If,  however,  there  is  in  fact  a  legal  consideration, 
the  courts  will  not  inquire  into  its  adequacy.'® 

Another  exception  at  common  law  is  in  cases  where  there  is  in 
fact  a  consideration,  but  it  is  illegal  or  immoral  If  there  is  no 
consideration  for  a  deed,  it  is  binding;  but,  if  there  is  a  considera- 
tion, it  is  open  to  the  party  sued  on  the  contract  to  show  that  the 
consideration  was  illegal  or  immoral,  in  which  case  the  deed  is  void.'^ 

Same — ExeqOumB  in  Equity. 

The  idea  of  consideration  as  a  necessary  element  of  contract  has 
always  met  with  x)eculiar  favor  in  courts  of  chancery.  Equity  will 
not  grant  its  peculiar  remedy  of  specific  performance,  nor  exercise 
its  peculiar  power  to  correct  mistakes  and  reform  contracts,  where 
the  promises  are  without  consideration,  even  though  they  are  under 
seaL"  Bo,  also,  in  the  exercise  of  its  peculiar  power  of  declaring 
a  contract  void  and  setting  it  aside  on  the  ground  of  fraud  and  undue 
influence,  it  will  look  into  the  question  of  consideration,  and  absence 

•Anson,  Gont  49. 

•HaUan  t.  May,  U  Mees.  &  W.  665;  Palmer  ▼.  Stebbins,  3  Pick.  (Mass.) 
188;  Wiley  t-  Baumgaxdner,  97  Ind.  68;  Keeler  ▼.  Taylor^53.Pa,  St  467.  Of 
ooorae  tills  does  not  apply  to  contracts  that  are  to  such  an  extent  In  restraint 
<rf  trade  as  to  be  contrary  to  pubUc  policy.  Such  contracts  are  ▼(^d,  as  being 
niegal,  without  regard  to  the  question  of  consideration.  Alger  r.  Thacher,  19 
Pi^L  (Mass.)  51.    See  post,  p.  44a 

"Post,  p.  ie2. 

"  (3olUn8  ▼.  Blantem,  1  Smith,  Lead.  Cas.  369;  Logan  y.  Plummer,  70  N.  C. 
38&    And  see  Paxton  r.  Popham,  9  Bast,  421. 

"Smith  T.  Wood,  12  Wis.  425.  Bayler^v.  Com.,  40  Pa.  St  37;  Black  v.  Cord, 
2  Bar.  &  O.  (Md.)  100;  Keller  ▼.  Grayson,  76  Ya.  517;  Snyder  y.  Jones,  88 
Hd.  542;  Anon.,  12  Hod.  608^ 
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of  eonsideratioii  will  be  regarded  as  corroboratiye  evidence  of  frand 
and  ondae  inflaenee.** 

Even  a  court  of  equity,  howeyer,  will  not  relieTe  a  person  from  hb 
obligation  under  a  sealed  contract,  simply  for  want  or  failure  of  con- 

sideration.** 

Same — Staiufory  Changes  in  the  Law, 

In  some  of  the  states  the  common-law  rules  in  relation  to  sealed 
instruments  have  been  either  altogether  abolished  or  greatly  modi- 
fied by  statute.  In  some  states  it  is  declared  that  any  written 
instrument,  whether  under  seal  or  not,  is  presumptive  evidence  of 
a  consideration,  and  all  distinctions  between  sealed  and  unsealed 
instruments  are  expressly  abolished,  and  in  these  states  want  or 
failure  of  consideration  may  always  be  shown,  even  though  the  in- 
strument is  sealed.^* 

In  other  states  the  distinction  between  sealed  and  unsealed  in- 
struments is  not  altogether  abolished;  but  it  is  declared  that  the 
seal  shall  only  be  presumptive  evidence  of  a  sufficient  consideration, 
which  may  be  rebutted  in  the  same  manner  and  to  the  same  extent 
as  if  the  instrument  were  not  sealed.  The  New  Jersey  court,  In  an 
action  on  a  sealed  note  presented  by  a  father  to  his  daughter  as  a 
gift,  held  that  such  a  statute  as  this  did  not  abolish  all  distinc- 
tions between  simple  contracts  and  specialties,  but  merely  estab- 
lished new  rules  of  evidence,  for  the  purpose  of  allowing  parties  to 
an  instrument  under  seal  to  show  that  there  was  no  consideration, 
where  they  intended  that  there  should  be  a  consideration;  and  that 
it  did  not  make  it  impossible  for  parties  to  intentionally  enter  into 
binding  gratuitous  promises.'* 

■  Hazard  v.  Brwln.  18  Pick.  (Mass.)  05;  Goiidy  v.  Gebhart.  1  Ohio  St.  202; 
Mortland  v.  Mortland,  151  Pa.  St  603,  25  Ad.  Rep.  503. 

•*  Doughty  V.  Miller.  50  N.  J.  Eq.  520»  25  AU.  Rep.  153. 

"There  are  such  statutes  as  this  In  California,  Kentucky,  Indiana,  Iowa, 
Kansas,  and  probably  in  other  states. 

**Aller  V.  AUer,  40  N.  J.  Law,  446.  And  see  Candor's  Appeal,  27  Pa.. St 
119;  McMillan  v.  Ames,  83  Minn.  260,  22  N.  W.  Rep.  612. 
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KECSSSITY  FOR  CONTBACT  UNDEB  SEAI.. 

88.  A  contract  ttnder  seal  is  necessary  at  common  law — 

(a)  Where  the  promise  is  without  consideration. 

(b)  Formerly,   corporations   could    only    contract 

under  seal,  with  some  few  exceptions;  but 
with  us  they  can  make  contracts  which  they 
have  the  power  to  enter  into  in  the  same  man- 
ner as  a  natural  person,  unless  restricted  by 
their  charter. 

(c)  Conveyances  of  land  are  in  most  jurisdictions 

required  to  be  under  seal. 

39.  In  most  jurisdictions  a  seal  is  made  necessary  by 
statute  in  the  case  of  particular  contracts. 

40.  In  many  jurisdictions  the  necessity  for  use  of  a  seal 
has  been  abolished. 

It  is  nsnallj  a  matter  of  choice  with  persons  whether  they  will 
contract  by  word  of  mouth  or  simply  in  writing,  or  in  writing  under 
seal;  but  in  some  cases,  either  at  common  law  or  by  statute,  it  is 
necessaiy  to  employ  the  form  of  a  deed.  When  a  deed  is  required 
by  law,  an  oral  contract,  or  a  written  contract  not  under  seal,  will 
not  da 

At  Commcn  Law — OrcUuitoui  Promises, 

There  are  two  cases  in  which  the  old  conmion  law  required  that 
a  contract  should  be  made  under  seal,  namely :  (1)  Where  the  con- 
tract was  not  founded  on  a  consideration, — and  this  law  is  still  in 
ftwce  except  where  it  has  been  changed  by  statute;  and  (2)  where 
it  was  made  by  a  corporation, — ^but  this  rule  is  no  longer  recognized. 

A  gratuitous  promise,  or  contract  for  which  there  is  no  considera- 
tion, must  be  made  by  deed;  otherwise  it  will  be  void.  This  has 
already  been  shown  to  furnish  a  distinguishing  characteristic  be- 
tween contracts  under  seal  and  simple  contracts,  and  we  have  also 
itated  the  exceptions  to  the  rule  allowing  a  gratuitous  promise  if 
inade  under  seal,  and  mentioned  the  changes  made  by  statute  in  the 
different  states.  It  is  therefore  unnecessary  to  say  more  on  the 
mbject 
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Same-^Qmirada  with  Corporations. 

Under  the  old  common  law  the  rale  was  that,  with  a  few  ex- 
ceptionsy  a  corporation  could  only  contract  under  the  corporate  seal, 
but  this  rale  has  long  ago  been  exploded,  and  now  a  corporation, 
unless  restricted  by  its  charter  or  by  statute,  may  contract  in  the 
same  manner  as  a  natural  person.  This  will  be  more  fully  ex- 
plained in  another  connection.*^^ 

Conveyances  of  Land. 

Probably,  at  common  law,  a  conveyance  of  land  was  not  required 
to  be  under  seal,  but  in  most  jurisdictions  this  is  necessary.  It  is 
not  necessary  to  go  into  the  question,  as  it  belongs  more  properly  to 
the  subject  of  real  property. 


•Post,  p.  282L 
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OHAFTEB  IV. 

00NTRAGT8  REQUIRBD  TO  BE  IN  WRITINa— STATUTE  OF  FRAUD& 

40^  4L  In  General  of  Requirement  of  Writing. 

42.  Statute  of  Frandfl— Contracts  within  Section  4— In  General 

4X  Promise  by  Executor  or  Administrator. 

4L  Promise  to  Answer  for  Debt,  Default,  or  Miscarriage  of  An- 
other. 

4Sk  Agreements  In  Consideration  of  Marriage. 

46^  47.  Agreements  Relating  to  Land. 

4&  Agreements  not  to  be  Performed  within  a  Year* 

4B,90i  Form  Required  by  Section  4. 

Sh-^  Effect  of  Noncompliance  with  Section  4. 

54-^.  Contracts  within  Section  17. 

58»SS.  Form  Required  by  Section  17. 

60-tt  Effect  of  Noncompliance  with  Section  17. 

IH  GENEBAL  OF  BEQtJIBEMEKT  OF  WRITING. 

40.  At  common  law,  or  from  necessity,  bills  of  exchange 
and  promissory  notes  must  be  in  writing. 

41.  By  statute,  writing  is  in  some,  bat  not  all,  states 
declared  necessary  for  the  following  contracts: 

.    (a)  Acceptance  of  a  bill  of  exchange  or  other  order  for 

the  payment  of  money, 
(b)  By  act  of  congress,  for  assignments  of  copyrights 

and  patents  for  inventions, 
(o)  Acknowledgment  of  a  debt  barred  by  the  statute 

of  limitations. 

(d)  Authority  to  bind  another  as  surety. 

(e)  New  promise  by  infant,  after  attaining  his  majority. 
^'   (f)  By  statute,  in  most,  if  not  all,  states  conveyances  of 

land  are  required  to  be  in  writing,  and  in  a  pre- 
Bdibed  form, 
(g)  By  the  statute  of  frauds  in  all  states  writing  is  nec- 
essary in  certain  specified  contracts. 
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In  the  preceding  chapter  we  haye  dealt  with  those  contracts  which 
acquire  validity  by  reason  of  their  form  alone,  and  we  now  pass  to 
simple  or  parol  contracts,  which  depend  for  their  validity  npon 
the  presence  of  consideration.  As  we  have  seen,  however,  there  are 
some  simple  contracts  which,  while  not  in  the  solemn  form  of  a  deed 
or  record,  are  required  by  law  to  be  in  writing,  and  which,  therefore, 
depend  not  only  on  the  presence  of  consideration,  as  in  the  case  of 
other  simple  or  parol  contracts,  but  also  on  their  form.  These  eon* 
tracts,  in  so  far  as  their  form  is  concerned,  we  will  deal  with,  in  the 
present  chapter,  and  then  in  a  following  chapter  we  will  deal  with 
the  doctrine  of  consideration, — the  requisite  common  to  all  simple 
contracts. 

Independently  of  any  requirement  of  law  as  to  form,  an  agree- 
ment which  might  be  made  orally  may  require  writing,  because  of 
the  intention  of  the  parties  not  to  be  bound  until  their  agreement 
is  reduced  to  writing.  Form,  in  these  cases,  is  not  necessary  be- 
cause of  any  requirement  of  law,  but  because  of  the  intention  of  the 
parties.  They  have  reached  an  agreement,  but  they  do  not  con- 
template or  intend  legal  consequences  until  the  agreement  is  re- 
duced to  writing.  It  is  entirely  a  question  of  intention,  and  we  have 
therefore  considered  the  question  in  treating  of  offer  and  accept- 
ance.^   It  is  not  necessary  to  do  more  than  mention  it  here. 

Common  Lcav  and  Necessity. 

The  only  requirement  of  form  for  simple  contracts  which  can  be 
said  to  exist  independently  of  statute  is  in  the  case  of  negotiable 
bills  of  exchange  and  promissory  notes.  A  bill  of  exchange  is  a 
kind  of  contract  which  originated  in  the  custom  of  merchants,  and 
which  is  designed  to  take  the  place  of  money,  to  some  extent,  as 
a  circulating  medium;  and  from  its  very  nature  and  use  as  a  nego- 
tiable instrument  it  must  be  in  writing.  The  same  may  be  said 
of  promissory  notes,  which  by  statute  are  made  negotiable,  and 
placed  on  the  same  footing  as  bills  of  exchange.  We  are  not  aware 
of  any  statute  expressly  declaring  that  negotiable  notes  must  be 
in  writing.  The  statutes  assume  the  existence  of  writing,  and 
may  probably  be  said  to  require  writing.  But,  independently  of 
this,  contracts,  to  be  negotiable,  must  necessarily  be  in  writing. 

>  Ant6,  pp.  d7,  9L 
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Bendes  the  mere  necessity  of  writing,  these  instruments  are  re- 
quired by  law  to  be  in  a  particular  form,  but  this  is  matter  more 
properly  for  a  work  on  negotiable  instruments. 

Statutory  Requirement$  of  Form. 

The  statutory  requirements  of  form  in  simple  contracts  are 
mainly  to  be  found  in  the  statute  of  frauds,  but  before  going  into 
these  we  must  notice  sonie  others  which  are  not  so  general. 

By  act  of  congress  assignments  of  patents  and  copyrights  are 
required  to  be  in  writing.* 

Ordinarily,  a  bill  of  exchange  or  other  order  for  the  payment  of 
money  may  be  accepted  orally,'  but  by  statute,  in  some  states,  this 
is  changed,  and  the  acceptance  is  required  to  be  in  writing.^ 

At  common  law,  a  contract  of  insurance  need  not  necessarily  be 
eridenced  by  a  written  policy,  but,  like  other  simple  contracts  for 
which  no  form  is  required  by  the  legislature,  may  be  entered  into 
by  word  of  mouth.*  In  some  of  the  states,  however,  statutes  have 
been  enacted  prescribing  particular  forms  for  such  contracts. 

In  some  of  the  states  an  acknowledgment  of  a  debt  barred  by  the 
statute  of  limitations  is  required  to  be  in  writing,  and  signed  by 
the  debtor,  in  order  to  take  the  debt  out  of  the  statute. 

In  some  states,  a  promise  by  a  person,  after  becoming  of  age,  to 

'Rer.  St  U.  S.  SS  4S08,  4056.  But  see  Searle  v.  Hill  73  Iowa,  367,  35  N. 
W.  Hep.  490,  upholding  a  parol  agreement  to  assign. 

'McPberson  v.  Walton  (N.  J.  Ch.)  U  Atl.  Rep.  21;  Short  v.  Bloxmt,  09  N.  0. 
49. 5  S.  E.  Rep.  190;  Bnm^  v.  Nisbett,  31  111.  App.  517;  Neuman  t.  Schroeder^ 
71  Tex.  81,  8  S.  W.  Rep.  632  (collecting  the  cases). 

*  Wefinhaner  t.  Morrison  (Sup.)  2  N.  T.  Supp.  544;  Oarretson  t.  North  Atchl- 
■OQ  Bank,  39  Fed.  Rep.  163, 47  Fed.  Rep.  867  (under  Missouri  statute);  Ingle  y. 
BoTla,  81  Ga.  766,  8  &  E.  Rep.  192;  HaU  v.  Flanders,  83  Me.  242,  22  Atl.  158; 
Pfair  T.  Cnmmlngs,  67  Mich.  143,  34  N.  W.  Rep.  281. 

'Belief  Fire  Ins.  Co.  v.  Shaw,  94  U.  S.  574;  Sanborn  v.  Fireman's  Ins.  Oo., 
16  Gray  (Mass.)  448;  Trustees,  etc.,  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305; 
EQIs  T.  AltMmy  Qty  Fbre  Ins.  Co.,  50  N.  Y.  402;  Nebraska  &  L  Ins.  Co.  r. 
8eim%  27  Neb.  541,  43  N.  W.  Rep.  351;  ZeU  r.  Herman  F.  &  M.  Ins.  Co.,  75 
Wis.  521,  44  N.  W.  Rep.  828;  Wooddy  ▼,  Old  Dominion  Ins.  Ck>.,  31  Grat. 
(Ta.)  302;  Putnam  r.  Home  Ina.  Co.,  123  Mass.  324;  Security  Fire  Ins.  Ck>. 
T.  KentDK^  M.  &  F.  Ins.  Co.,  7  Bush  (Ky.)  81;  Hardwick  ▼.  State  Ins.  Co., 
70  Or.  547,  26  Pac.  Sep.  840;  SUddey  ▼.  Mobile  Ins.  Ck>.,  37  S.  C.  66,  16  S.  BL 
Bey.  280;  Haward  Ina.  Go.  t.  Owena  (Ky.  App.)  21  a  W.  Rep.  1037. 
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pay  a  debt  contracted  during  his  infancy,  is  required  by  statute  to 
be  In  writing.^ 

In  Kentucky,  and  possibly  in  other  states,  no  person  can  be  bound 
as  the  surety  of  another  by  the  act  of  an  agent,  unless  the  authority 
of  the  agent  is  in  writing,  signed  by  the  principaL* 

In  most,  if  not  in  all,  the  states  there  are  statutes  regulating  the 
mode  of  conveying  land,  and  requiring  writing,  together  with  other 
formalities.  In  some  states  a  deed  is  required.  This,  however, 
is  a  matter  more  property  for  a  work  on  real  property. 

STATUTE  OF  FB^UDS—IN  OENEBAI.. 

The  famous  statute  of  frauds  and  perjuries,  29  Car.  IL  c.  3,  was 
enacted  in  England  in  1677,  during  the  reign  of  Charles  the  Second, 
and,  as  stated  in  its  recital,  had  for  its  object  the  "prevention  of 
many  fraudulent  practices,  which  are  commonly  endeavored  to 
be  upheld  by  perjuiy  and  subornation  of  perjury.**  There  is  some 
doubt  as  to  its  authorship.  It  has  been  said  to  have  been  drawn 
by  Lord  Hale,  but  this  is  doubtful.  It  is  more  probable  that  the 
author  was  Lord  Nottingham.  At  any  rate,  he  himself  once  said: 
^'I  had  some  reason  to  know  the  meaning  of  this  law,  for  it  had  its 
first  rise  from  me,  who  brought  in  the  bill  into  the  lords'  hous<% 
though  it  afterwards  received  some  additions  and  improvements 
from  the  judges  and  civilians."  • 

The  original  statute,  which  is  substantially  followed  by  the  stat- 
utes of  most  of  our  states,  contains  two  sections — the  fourth  and 
the  seventeenth — ^which  affect  the  form  of  certain  simple  contracts. 

The  fourth  section  provides:  That  no  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  marriage; 
or  upon  any  contract,  or  sale  of  lands,  tenements,  or  hereditaments, 

'Post.  p.  248. 

•  First  Nat  Bank  v.  Gaines,  87  Ky.  597,  9  8.  W.  Rep.  398. 

•  See  Wain  v.  Warlters,  5  East,  17;  Wyndham  v.  Chetwynd,  1  Burrows,  418; 
Ash  V.  Abdy.  3  Swanst.  661. 
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(xt  any  interest  in  or  concerning  them;  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof;  nnless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized." 

The  seventeenth  section  provides:  'That  no  contract  for  the  sale 
of  any  goods,  wares,  and  merchandises^  'for  the  price  of  £10  sterling 
or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  authorized." 

This  statnte  has  been  substantially  followed  by  the  statutes  of 
most  of  our  states,  but  in  some  states  the  statute  is  materially  differ- 
ent   These  variations  will  be  noticed  as  we  go  along. 

As  the  seventeenth  section  differs  materially  from  the  fourth, 
it  wiU  be  better  to  treat  them  separately.  In  doing  so  we  will  con- 
sider (1)  the  nature  of  the  contracts  specified  in  the  statute,  (2)  the 
form  required  by  the  statute,  and  (3)  the  effect  of  failure  to  comply 
with  its  provisions. 

STATUTE    OF  FBAUDS— CONTRACTS  WITHIN    SECTION   4— 

IN  OENEBAK 

42.  The  statute  does  not  apply  to--* 

(a)  Ck>ntracts  created  by  law. 

(b)  Instnunents  created  tmder,  and  deriving  their 

obligation  fk*oni,  special  statutes. 

(c)  Executed  contracts. 

Before  taking  up  in  turn  the  special  contracts  specified  in  this 
section  of  the  statute,  it  is  proper  to  state  the  kinds  of  contract 
ISenerally  to  which  the  statute  does  not  apply. 

In  the  first  place,  it  applies  only  to  contracts  made  in  fact;  it 
does  not  include  promises  created  by  law.  If  a  duty  is  imposed  by 
law  to  pay  money  or  perform  other  duties,  without  an  agreement 
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or  promise  In  fact,  no  writing  is  necessary  to  snppwt  an  action  on 
the  implied  assumpsit^* 

Nor  does  the  statute  apjdj  to  such  instmments  as  are  created 
under,  and  derive  their  obligation  from,  special  statutes,  without 
the  acceptance  or  assent  of  the  party  for  whose  ultimate  benefit  they 
are  given, — ^as  in  the  case  of  an  undertaking  on  api>eal,  the  requi- 
sites of  which  are  prescribed  by  a  special  statute.  In  a  case  in  which 
it  was  objected  that  an  undertaking  on  appeal  did  not  express  a 
consideration  as  required  by  the  statute  of  frauds,  it  was  said: 
''What  possible  application  has  the  statute  designed  to  prevent 
frauds  and  perjuries  in  reference  to  common-law  contracts  to  an 
und«*taking,  the  contents  and  legal  effect  of  which  are  written  on 
the  face  of  the  statute?  What  fraud  is  to  be  suppressed,  or  perjury 
avoided,  by  making  this  appellant  certify,  under  his  signature,  to  a 
consideration  which,  if  it  exists  at  all,  did  not  arise  from  the  agree- 
ment of  parties,  but  from  a  law  which  this  court,  and  all  others, 
are  bound  judicially  to  notice?  At  most  it  would  be  but  cumulative 
evidence  of  the  provisions  of  a  statute."  ** 

Nor  does  the  statute  have  any  effect  where  the  contract  has  been 
executed,  for  the  purpose  of  the  statute  is  to  exclude  parol  evidence 
of  the  contracts  within  their  provisions,  and  not  to  prohibit  execu- 
tion of  oral  contracts.  It  applies  to  executory  contracts  only." 
We  shall  see,  in  treating  of  the  particular  kinds  of  contracts,  that 
under  some  circumstances  part  performance  may  take  them  out 
of  the  statute. 

>*  Gk)odwln  v.  Gilbert,  0  Mass.  510;  Arnold  v.  Garst,  16  R.  L  4,  11  AtL  Rep. 
167;  Pike  v.  Brown,  61  Mass.  133;  Sage  v.  Wilcox,  6  Conn.,  at  page  84;  Smith 
V.  Bradley,  1  Root  (Conn.)  150;  Howard  v.  Whitt  (Ky.  App.)  2  S.  W.  Rep.  77a 
Post,  p.  184,  note  146. 

"  Thompson  v.  Blanchard,  8  N.  Y.  335;  DoolitUe  v.  Dinlnny,  31  N.  Y.  350. 

"  Stone  V.  Dennison,  13  Pick.  (Mass.)  1;  Lord  Bolton  v.  Tomlin,  5  Adol.  &  El. 
856;  Dodge  v.  Oandall,  30  N.  Y.  304;  Brown  v.  Farmers'  L.  &  T.  Oo.,  117  N. 
Y.  266,  22  N.  B.  Rep.  952;  Nutting  v.  McCutcheoc,  5  Minn.  382  (Gil.  SWj; 
Schultz  V.  Noble,  77  CSaL  79,  19  Pac  Rep.  182;  Stringer  v.  Montgomery,  111 
Ind.  488,  12  N.  E.  Rep.  474;  Swanzey  v.  Moore,  22  HI.  63;  James  v.  Morey, 
44  ni.  852;  King  v.  BushneU,  121  Bl.  656,  13  N.  E.  Rep.  245;  Atchison,  T. 
&  S.  F.  R.  Ck>.  V.  English,  38  Kan.  HO,  16  Pac.  Rep.  82;  Central  Tex.,  etc,  Co. 
V.  Weems,  78  Tex.  252,  11  S.  W.  Rep.  270;  Webster  v.  Le  Gompte,  74  Md. 
249,  22  AtL  Rep.  232;    Baldock  t.  Atwoodi,  21  Or.  78,  26  Pac.  Rep*  1068; 
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Oral  agreements,  modifying  prior  written  contracts,  and  new  parol 
contracts  after  breach  of  original  written  contracts,  are  within  the 
statnte; "  bnt  it  has  been  held  that  in  an  suction  on  a  written  con- 
tract, required  by  the  statnte  to  be  in  writing,  it  is  permissible  to 
show  a  T^bal  contract  waiving  a  particular  provision  of  the  con- 
tract"    As  to  this,  however,  there  is  some  conflict.* 

SAMS— FBOMISE  BY  EXECUTOR  OB  ADMINI8TBATOB. 

43.  The  statute  applies  to  ^'any  special  promise"  of  an 
executor  or  administrator  ^'to  answer  damages  out  of  his 
own  estate."    It  applies  only  to  promises — 

(a)  To  answer  for  debts  or  liabilities  of  the  deceased, 

and 

(b)  To  answer  for  them  out  of  the  property  of  the 

promisor. 

An  executor  or  administrator  may  sue  or  be  sued  upon  obliga- 
tions devolving  upon  him  as  the  representative  of  the  deceased,  and 
he  may  be  compelled  to  carry  out  the  directions  of  the  deceased  in 
respect  of  legacies,  or  to  give  effect  to  the  rules  of  law  relating  to 
the  division  of  the  estate  of  an  intestate;  but  in  neither  case  is  he 
boand  to  jmy  anything  out  of  his  own  pocket  His  liabilities  are 
limited  by  the  assets  of  the  deceased.  He  may,  however,  if  he  chooses, 
pay  money  out  of  his  own  pocket,  to  save  the  credit  of  the  deceased, 
or  for  any  other  reason,  or  make  promises  to  answer  for  damages 
or  pay  debts — which  is  included  in  the  expression,  "answer  dam- 
ages'*—out  of  his  own  estate;  but,  in  order  that  the  promise  may 
be  binding  on  him,  it  must  be  in  writing,  signed  by  him  or  his 
iigent 

The  statnte  only  applies  to  promises  to  answer  for  debts  or  liabili- 

Plreaux  t.  Simon,  79  Wis.  302,  48  N.  W.  Rep.  674;  Larsen  y.  Jolmson,  78 
Wl8.  300,  47  N.  W.  Rep.  615;  And«»on  Scbool  Tp.  v.  Milroy  Lodge.  130  Ind. 
lOS^  29  N.  B.  Rep.  411;  Showalter  ▼.  McDoneH,  83  Tex.  158,  18  S.  W.  Rep. 
491;  Harris  ▼.  Harper,  48  Kan.  418,  29  Pac.  Rep.  697;  Doherty  v.  Doe,  18 
Colo.  456,  33  Pac  Rep.  105;  Lagerfelt  v.  McKie  (Ala.)  14  South.  Rop.  281. 

*  AbeU  ▼.  Mmison,  18  Mich.  306;  Burns  v.  Fidelity  Real-Estate  O).,  52  Minn. 
31,  53  N.  W.  Rep.  1017;  Thomson  ▼.  Poor  (Sup.)  10  N.  Y.  Supp.  597,  22  N.  Y. 
Snpp.  570:  Mwlts  ▼.  Koenlg,  1  Misc.  186,  21  N.  Y.  Supp.  5;  Rucker  v.  Har- 
rington. 52  Mo.  App.  481. 

»*Lee  V.   Hawks,  68  Miss.  6G9.  9  South.  Rep.  828. 

*  Post,  p.  620. 
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ties  of  the  decedent  It  does  not  applj  to  original  nndertaldngs  by 
the  executor  or  administrator,  and  a  promise,  therefore,  by  an  er- 
ecntor  to  pay  the  heir  money  if  he  will  forbear  further  opposition 
to  the  probate  of  the  will,  is  not  within  the  statute.^*  Nor  does  it 
apply  to  promises  to  pay  debts  of  the  decedent  out  of  the  assets  of 
the  estate.** 

SAME— PROMISE  TO  ANSWER  FOR  DEBT  OF  ANOTHER. 

44.  The  statute  applies  to  "any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  per- 
son.''   The  following  points  should  be  noted: 

(a)  "Debt,  default,  or  miscarriage"  includes — 

(1)  Liabilities  arising  from  torts  as  well  as  those 

arising  from  contracts,  and 

(2)  Prospective  as  well  as  existing  liabilities. 

(b)  The  debt,  default,  or  miscarriage  must  be  that  of  "an- 

other person,"  and,  therefore,  for  the  statute 
to  apply, 

(1)  There  must  be  either  a  present  or  prospec- 

tive primary  liability  of  a  third  person  for 
which  the  promisor  agrees  to  answer.  He 
must  not  himself  be  or  become  primarily 
liable. 

(2)  The  liability  of  the  third  person,  therefore, 

must  continue. 

(c)  A  promise  which  contemplates  payment  out  of  the 

debtor's  property  in  the  hands  of  the  promisor 
is  not  within  the  statute, 
(d;  Nor  is  a  promise  made  to  the  debtor  to  pay  his 
debt.  This  generally  includes  contracts  of  in- 
demnity, though,  if  the  promise  be  to  answer 
for  another's  debt,  it  is  within  the  statute,  not- 
withstanding it  is  in  the  form  of  a  contract  of 
indemnity. 

*  Bellows  T.  Sowles,  67  Vt  164.     And  see  Feblinger  ▼.  Wood  (Pa.  Snp.)  10 
Atl.  Rep.  746;  Wales  v.  Stout.  115  N.  Y.  638,  21  N.  B.  Rep.  1027. 
^  Stebbins  t.  Smith,  4  Pick.  (Mass.)  97;  Pratt  v.  Humphrey,  22  Oonn.  317. 
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(e)  Nor,  according  to  the  weight  of  authority,  does 
the  statute  apply  where  the  leading  object  of 
the  promisor  is  to  subserve  some  purpose  of  his 
own,  and  his  promise  is  merely  incidental. 

"IfeW,  DrfavU,  or  Miscarriage.'' 

The  words  "debt,  default,  or  miscarriage^'  include  all  liabilities 
of  a  third  person,  however  they  may  arise,  and  therefore  include 
liabHitlea  arising  out  of  a  wrong  or  tort,  as  well  as  those  arising  out 
of  contract.*^  They  also  include  prospective  as  well  as  existing 
liabilities.  **If  the  future  primary  liability  of  a  principal  is  contem- 
plated as  the  basis  of  the  promise  of  a  guarantor,  such,  promise  is 
within  the  statute  of  frauds,  precisely  as  it  would  be  if  the  liability 
existed  when  the  promise  was  made.''  *• 
"QT  Another  Penxm.'' 

The  promise  contemplated  by  the  statute  is  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  "another  person;"  or,  in  other 
words,  a  contract  of  guaranty  or  suretyship.  The  statute  does  not 
apply  to  original  promises  or  undertakings,  though  the  benefit  ac- 
crues to  another  than  the  promisor.  There  must  be  three  parties 
in  contemplation, — ^a  person  who  is  actually  or  prospectively  liable 
to  another  person,  and  a  third  person  who  promises  the  creditor  to 
answer  for  the  debt  or  liability;  or,  in  other  words,  a  creditor,  a 
principal  debtor,  and  a  guarantor  of  the  debt,  or  surety.  Though 
there  is  considerable  conflict  between  the  courts  in  their  construc- 
tion of  this  clause  of  the  statute,  the  following  rules  for  determining 
whether  a  contract  comes  within  it  are  established  by  the  weight  of 
authority: 

(a)  There  must  be  either  a  present  or  prospective  liability  of  a 
third  person  for  which  the  promisor  agrees  to  answer.  If  the 
promiflor  becomes  himself  primarily,  and  not  collaterally,  liable, 

"It  was  so  held  wha*e  the  def^idant  had  promised  to  pay  the  plaintiff  a 
certain  warn  In  consideration  of  the  plaintilTs  forbearance  to  sue  a  third  party 
who  had  committed  a  tort  by  wrongfully  riding  and  kilUng  plaintiiTs  horsa 
Kirkham  t.  llarter,  2  Bam.  h  Aid.  613.  And  see  Turner  v.  Hubbell,  2  Day 
(Odiul)  457;   Moontstephen  v.  Lakeman,  L.  R.  7  Q.  B.  202. 

*Mead  t.  Watson,  57  Yt  426.  And  see  Matsou  v.  Wharam,  2  Term  B.  80; 
Matthews  T.  Milton,  4  Yerg.  (Tenn.)  57& 
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the  promiBe  is  not  within  the  statute,  though  the  benefit  from  the 
transaction  accrues  to  a  third  person.^*  If,  for  instance,  two  per- 
sons come  into  a  store,  and  one  buys,  and  the  other,  to  gain  him 
credit,  promises  the  seller,  'If  he  does  not  pay  jon,  I  will,"  this  is  a 
collateral  undertaking,  and  must  be  in  writing;  but  if  he  says,  'Xet 
him  have  the  goods,  and  I  will  pay,"  or  *^  will  see  you  paid,"  and 
credit  is  given  to  him  alone,  he  is  himself  the  buyer,  and  the  under- 
taking is  original.**  In  other  words,  whether  the  promise  in  such  a 
case  is  within  the  statute  depends  on  how  the  credit  was  given.  If 
it  was  given  exclusively  to  the  promisor,  his  undertaking  is  origi- 
nal; **  but  it  is  collateral  if  any  credit  was  given  to  the  other  party.** 

"  Baldwin  v.  HIers,  73  Ga.  739;  Morris  v.  Osterhout.  55  Mich.  262,  21  N.  W. 
Rep.  339;  De  Witt  v.  Root,  18  Neb.  567,  26  N.  W.  Rep.  360.  Where  an  agent 
has  become  liable  to  his  principal  by  lending  money  contrary  to  instmctions, 
his  guaranty  of  the  loaa  is  not  within  the  statute.  Crane  v.  Wheeler,  48  Minn. 
207,  50  N.  W.  Rep.  1033.  A  promise  by  a  married  woman  to  pay  her  parent 
for  her  support  was  held  a  promise  to  pay  her  husband's  debt  Perkins  v. 
Westcoat  (Colo.  App.)  33  Pac.  Rep.  139. 

"Birkmyr  v.  Darnell,  Salk.  27;  Hartley  v.  Varner,  88  Hi.  661;  Nelson  v. 
Boynton,  3  Mete.  (Mass.)  396;  Greene  v.  Burton,  59  Vt.  423,  10  Atl.  Rep.  575; 
Guhui  V.  Reid.  22  Rl.  App.  165;  Higgins  v.  Hallock,  60  Hun,  125,  14  N.  Y. 
Supp.  550;  Boston  Y.  Farr,  148  Pa.  St  220,  23  AtL  Rep.  901;  Orowder  v.  Keys 
(Ga.)  16  S.  E.  Rep.  980.  The  same  is  true  wh^ e  a  person  says,  "If  I  am  to 
do  certain  work  for  M.,  I  must  be  assured  of  payment  by  some  one,*  and  the 
person  addressed  says,  "Do  it,  and  I  wiU  see  you  paid."  Mountstephen  v. 
Lakeman,  L.  R.  7  H.  L.  17.  And  see  cases  cited  above  and  in  the  foUowing 
notes. 

»  Chase  v.  Day,  17  Johns.  (N.  Y.)  114;  Morris  v.  Osterhout,  55  Mich.  262.  21 
N.  W.  Rep.  339;  Larsen  v.  lenson,  53  Mich.  427,  19  N.  W.  Rep.  130;  Hartley 
V.  Varner,  88  lU.  561;  Geary  v.  0*Nell,  73  HI.  593;  Hughes  v.  Atkins,  41  m. 
213;  WiUiams  v.  Corbet,  28  III.  262;  Myer  v.  Grafflln,  31  Md.  350;  Grant  v. 
Wolf,  34  Minn.  32,  24  N.  W.  Rep.  289;  Ellis  v.  Murray,  77  Ga.  542;  Hake  v. 
Solomon,  62  Mich.  377,  28  N.  W.  Rep.  908;  Hagadom  v.  Stronach  Lumber  Co. 
(Mich.)  45  N.  W.  Rep.  650;  Peyeon  v.  Connlff,  32  Neb.  269,  49  N.  W.  Rep.  340; 
Mackey  v.  Smith,  21  Or.  598,  28  Pac  Rep.  974;  Hazeltine  v.  Wilson  (N.  J. 
Sup.)  26  Atl.  Rep.  79.  Where  defendant  gave  plaintiff  directions  to  give  his 
(defendant's)  subcontractors  material,  and  charge  it  to  them,  which  was  done, 
and  every  month  he  (defendant)  would  pay  the  bill.  It  was  held  not  to  show 
that  credit  was  given  the  subcontractors,  and  that  the  undertaking  was 
original.  Maurin  v.  Fogelberg,  37  Minn.  23,  32  N.  W.  Rep.  858.  And  see  Owen 
V.  Stevens,  78  111.  462;  Schoenfeld  v.  Brown,  78  111.  487. 

*  Welch  V.  Marvin,  36  Mich.  59;   CahlU  v.  Bigelow,  18  Pick.  369;  NoirU  T. 
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(b)  Even  though  there  is  an  existing  liability  of  a  third  person  for 
which  the  promisor  undertakes  to  answer,  stUl  the  promise  is  not 
within  the  statute  if  the  terms  are  such  that  it  effects  an  extinguish- 
ment of  SQch  liabUity;  in  other  words,  the  liability  of  the  original 
debtor  must  continue.  A  promise  to  pay  another's  debt  in  considera- 
tion of  the  creditor's  doing  something  which  will  extinguish  his 
claim  against  the  debtor,  and  release  him  absolutely,  need  not  be  in 
writing."  To  take  the  promise  out  of  the  statute,  the  original  debt- 
or's release  must  be  absolute.  If  the  creditor  may  still  hold  him 
liable  at  his  option,  the  promise  must  be  in  writing.'^  Novations 
fall  within  this  class  of  agreements. 

Graham,  33  Md.  56;  Northern  Cent  Ry.  Co.  ▼.  PrenUss,  11  Md.  119;  Aldrich 
T.  Lewis,  12  Vt.  125;  Matthews  v.  Milton,  4  Yerg.  (Tenn.)  576;  Baldwin  v. 
Hiers.  73  Ga.  739;  Blank  ▼.  Dreher,  25  IlL  331;  Langdon  v.  Richardson,  68 
Lma,  610, 12  N.  W.  Rep.  622;  Bngbee  ▼.  Kendricker,  130  Mass.  437;  Mead  ▼. 
Watson,  57  Vt  426;  Stndley  ▼.  Barth,  54  Mich.  6, 19  N.  W.  Rep.  568;  Robert- 
son T.  Hunter  (&  C.)  6  S.  E.  Rep.  850;  Harris  ▼.  Frank,  81  CaL  280,  22  Pae. 
Rep.  Wi;  Rottman  t.  Pohlmann,  28  Mo.  App.  399;  Clark  ▼.  Jones,  87  Ala. 
474,  6  South.  Rep.  362;  LIndsej  ▼.  Heaton,  27  Neb.  662,  43  N.  W.  Rep.  420; 
Waters  t.  Shafer,  25  Neb.  225,  41  N.  W.  Rep.  181;  B^bow  ▼.  Sooysmlth,  76 
Iowa,  151, 40  N.  W.  Rep.  693;  Ghappell  t.  Barkley,  90  Mich.  35,  51  N.  W.  Rep. 

"Goodman  ▼.  Chase,  1  Bam.  &  Aid.  297;  Teeters  ▼.  Lambom,  43  Ohio  St 
14i  1  N.  B.  Bep.  513;  Andre  v.  Bodman,  13  Md.  241;  Meriden  Britannia 
Co.  T.  Zlngsen,  48  N.  Y.  247;  Curtis  v.^Brown,  5  CuHh.  (Mass.)  488;  Wood  y. 
Corcoran,  1  Allen  (Mass.)  406;  Mulcrone  y.  Lumber  Co.,  55  Mich.  622,  22  N. 
W.  Bep.  67;  Rnnde  t.  Runde,  59  HI.  98;  Corbin  ▼.  McChesney,  26  III.  231; 
Eddy  y.  Roberts,  17  lU.  505;  Whittemore  y.  Wentworth,  76  Me.  20;  Green  y. 
Solomon,  80  Mich.  234,  45  N.  W.  Rep.  87;  Carlisle  y.  Campbell,  76  Ala.  247; 
Tbomton  y.  Gnlce,  73  Ala.  321;  Howell  y.  Field,  70  Ga.  502;  Palmer  y. 
Witch^ly,  15  Xeb.  98,  17  N.  W.  Rep.  364;  Flagler  y.  Llpman.  2  Misc.  Rep. 
417, 21 N.  Y.  Supp.  946;  Eden  y.  Oxaftee  (Mass.)  35  N.  E.  Rep.  675. 

"Nelson  y.  Boynton,  3  Mete  (Mass.)  396;  Welch  y.  Maryin,  36  Mich.  59; 
Waggoner  t.  Gray,  2  Hen,  &  M.  (Va.)  612;  WiUard  y.  Bosshnrd  (Wis.)  32  N. 
W.  Bep.  538;  HiU  y.  Frost  59  Tex.  25;  Pfaff  y.  Cummings,  67  Mich.  143,  34 
N.  W.  Rep.  281;  Gray  y.  H^man,  75  Wis.  453,  44  N.  W.  Bep.  248;  Murto  y. 
McKnight.  28  HI.  App.  238;  Miller  y.  Lynch,  17  Or.  61,  19  Pac.  Rep.  846; 
Brant  y.  Johnson,  46  Kan.  389,  26  Pac.  Rep.  735;  Riegelman  y.  Focht  (Pa. 
Sup.)  21  AtL  Rep.  601;  Greene  y.  Latcham,  2  Colo.  App.  416,  81  Pac.  Rep.  233. 
Tlie  flact  that  a  Uen  against  the  original  debtor  is  released  has  been  held  im- 
oiaterial  if  the  debtor  himself  renuUns  liable.    Nelson  y.  Boynton,  supra; 

LAW  COKT.— 7 
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(c)  The  promise  mnst  contemplate  payment  by  the  promisor  ont 
of  his  own  property,  or,  at  least,  not  out  of  the  property  of  the 
debtor,  from  which,  or  from  the  proceeds  of  which,  the  promisor 
is  nnder  a  duly  to  pay,  or  is  authorised  to  pay;  for  in  such  a  case 
the  payment  is,  in  effect,  by  the  debtor.  The  statute  has  no  appli- 
cation to  ''cases  where  the  original  debtor  places  property  of  any 
kind  in  the  hands  of  a  third  person,  and  that  person  promises  to  pay 
the  claims  of  a  particular  creditor  of  the  debtor.  The  promise,  in 
such  case,  is  an  original  promise,  and  the  property  placed  in  bis 
hands  is  its  consideration.  In  this  class  of  cases  it  is  immaterial 
whether  the  liability  of  the  original  debtor  continues  or  not"  *• 

(d)  A  promise  to  pay  another's  debt,  to  come  within  the  statute, 
must  be  made  to  the  creditor,  and  not  to  the  debtor.  A  promise  to 
the  debtor  himself  to  pay  his  debt  for  him  does  not  require  writing.'^ 
Illustrations  of  this  are  where  a  person  buys  land  or  goods,  and 

MaUory  ▼.  OUlett,  21  N.  Y.  412.  See  post,  p.  100.  A  promise  to  paj  anotfaer*8 
debt  m^ely  if  the  promisee  will  forbear  to  sue  the  debtor,  which  he  does,  is 
within  the  statute.  Gump  v.  Halberstadt,  15  Or.  356,  16  Pac.  Rep.  4ffl  (con- 
taining a  collection  of  the  cases  on  this  point);  Watson  t.  Randall,  20  Wend. 
(X.  Y.)  201;  Rintoul  v.  White  (N.  Y.  App.)  15  N.  E.  Rep.  318.  And  see  Keadle 
V.  Slddens,  5  Ind.  App.  8,  31  N.  E.  Rep.  539;  Dillaby  v.  WUcox,  60  Conn.  71, 
22  Atl.  Rep.  <^1;  Parker  y.  Dmingham,  129  Ind.  542,  29  N.  E.  Rep.  23. 

»•  Wait  V.  Wait,  28  Vt  350.  And  see  Failej  ▼.  Cleveland,  4  Cow.  (N.  Y.) 
432;  Peck  v.  Goff  (R.  I.)  25  Atl.  Rep.*e90;  Woodruff  v.  Scaife,  83  Ala.  152,  3 
South.  Rep.  311;  Belknap  v.  Bender,  75  N.  Y.  446;  Ackley  v.  Parmenter,  98 
N.  Y.  425;  Hughes  v.  Fisher,  10  Colo.  383,  15  Pac.  Rep.  702;  McCraith  ▼. 
NaUonal  Mohawk  Val.  Bank,  104  N.  Y.  414,  10  N.  E.  Rep.  862;  F^Unger  ▼. 
Wood  (Pa.  Sup.)  19  AtL  Rep.  746;  Walden  t.  Karr,  Id.  49;  FuUam  t.  Adams, 
37  Vt  391;  Sext  v.  Gelse,  80  Ga.  608,  6  S.  B.  Rep.  174;  Leake  v.  BaU.  116  Ind. 
214, 17  N.  B.  Rep.  918;  Sllsby  v.  Frost,  3  Wash.  T.  388, 17  Pac  Rep.  887;  Led- 
better  ▼.  McGhees,  84  Ga.  227, 10  S.  E.  Rep.  727;  Mitts  ▼.  McMoran  (Mich.)  48 
N.  W.  Rep.  288;  Dumanoise  ▼.  Townsend,  80  Mich.  302,  45  N.  W.  Rep.  179; 
Keyes  v.  AUen  (Vt.)  27  AU.  Rep.  319.  But  see  Gower  v.  Stuart,  40  Mich-  747; 
Frame  v.  August,  88  111.  424. 

"  Eastwood  T.  Kenyon,  11  AdoL  &  El.  438;  WendeU  y.  Hudson,  102  Ind. 
521,  2  N.  E.  Rep.  303;  Alger  v.  Scoyille,  1  Gray  (Mass.)  891,  395;  Harwood 
y.  Jones,  10  GlU  A  J.  (Md.)  404;  Mersereau  y.  Lewis,  25  Wend.  243;  Ware  y. 
AUen  (Miss.)  1  South.  Rep.  738;  Wood  y.  Moriarty,  15  R.  I.  518,  9  Ati.  Rep. 
427;  Clark  y.  Jones,  85  Ala.  127,  4  South.  Rep.  771;  Meyer  t.  Hartman,  72 
111.  442;   Rabberman  y.  Wiskamp.  54  111.  179. 
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agrees  to  pay  the  purchase  xapliey  to  a  creditor  of  the  seller,  or,  as 
part  of  the  consideration,  assuiA€f^*^a  jnortgage  or  other  indebtedness 
of  the  seller.  This  is  no  more  than^  a*  promise  to  pay  the  promisor's 
own  debt  in  a  particular  way."  JSiofAn  a  promise  to  indemnify 
or  save  another  harmless  from  any  liabduf  iwhich  he  may  incur  as 
the  result  of  a  transaction  into  which  he  enters.al  the  instance  of  the 
promisor — as  in  the  case  of  a  promise  to  iridepnify  the  promisee 
against  loss  from  going  bail  for  another — withifi^Itbe^  statute.**  It 
is  nothing  more  than  a  promise  to  pay  a  prospective '-debt  of  the 
promisee.  It  has  been  sought  in  some,  if  not  most,  oMthe  books 
to  distinguish  between  contracts  within  the  statute  and  Contracts 
of  indemnity  by  saying  without  qualification  that  a,  promise  of  in- 
demnity is  not  within  the  statute;  but  this  may  mislead.  Such  a 
promise  to  indenmify  the  promisee  against  any  liability  which  he 
may  incur  as  we  have  mentioned  is  not  within  the  statute,  but  it 
is  otherwise  where  the  promise  is  to  indemnify  the  promisee  against 
any  loss  he  may  sustain  by  reason  of  the  default  or  miscarriage  of 
a  person  under  liability  to  him.'*     A  yerbal  acceptance  of  a  bill 

» WUson  T.  Bevans,  68  111.  232;  Brown  ▼.  Strait,  19  111.  88;  Clinton  Nat. 
Bank  v.  Stndemann,  74  Iowa,  104,  37  N.  W.  Rep.  112;  Delp  v.  Brewing  CJo. 
<Pa.  Sup.)  15  AtL  Rep.  871;  Bateman  v.  BuUer,  124  Ind.  223,  24  N.  E.  Rep. 
1<6E>;  Price  ▼.  Reid,  38  Mo.  App.  480;  Hooper  t.  Hooper,  32  W.  Ya.  526,  9  S.  E. 
kep.  937;  Skinker  t.  Armstrong,  86  Ya.  1011, 11  S.  E.  Rep.  977;  Neiswanger 
T.  McClellan  (Kan.)  26  Pac  Rep.  18;  Morris  y.  Gaines,  82  Tex.  255,  17  S.  W. 
Rep.  53S;  Tuttle  ▼.  Armstead,  53  Ooim.  175,  22  Atl.  Rep.  677;  Mulvany  v. 
Gross*  1  Colo.  112,  27  Pac.  Rep.  878;  Lowe  y.  Hamilton,  132  Ind.  406,  31  N.  E. 
Rep.  1117;  American  PencU  C5o.  v.  Wolfe,  30  Fla.  360,  11  South.  Rep.  488; 
Scndder  y.  Carter,  43  HI.  App.  252;  Piano  Manuf'g  Co.  y.  Burrows,  40  Kan. 
381, 19  Pac.  Rep.  809;  Traders*  Nat  Bank  y.  Clare,  76  Tex.  47,  13  S.  W.  Rep. 
183;  Elklii  y.  TimbUn,  151  Pa.  St^91,  25  AU.  Rep.  139. 

"Anderson  y.  Spence,  72  Ind.  315;  Aldrich  y.  Ames,  9  Gray  (Mass.)  76; 
Tbomas  y.  Cook,  8  Bam.  &  C.  728;  Beaman  y.  Russel,  20  Yt  205;  Barry 
T.  Ransom,  12  N.  Y.  462;  Lercb  y.  Gallop,  67  Cal.  595,  8  Pac.  Rep.  322;  Reader 
T.  Kingbam,  13  C  B.  (N.  S.)  344;  WUdes  y.  Dudlow,  L.  R.  19  Eq.  198; 
KeesUng  y.  Frazier,  119  Ind.  185,  21  N.  E.  Rep.  552;  Smith  y.  Delaney,  64 
Conn.  264,  29  AtL  Rep.  496;  Sutttm  y.  Grey,  69  Law  T.  354,  9  Rep.  (Feb.) 
16a  80,  also,  a  promise  made  to  a  debtor  to  indemnify  him  against  any 
daim  arfsiag  from  bis  debt  is  not  within  the  statute,  where  the  promisor  does 
not  become  liable  to  the  creditor.  Conkey  y.  Hopkins,  17  Johns.  (N.  Y.)  113; 
Weld  y.  Nichols,  34  Mass.  53a 

"  Nugent  y.  Wolfe,  111  Pa.  St.  471,  4  Atl.  Rep.  15;  MaUory  y.  GlUett.  21 
X.  t,  412;   Cbeesman  y.  Wiggins,  122  Ind.  352,  23  N.  E.  Rep.  945;   Eastw  y. 
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of  exchange  or  other  order  for  the  pjetjQient  of  money  is  not  within 
the  Btatnte.*^  ^  •.  •.    • 

(e)  When  the  leading  object  *of  tlie  promisor  is,  not  to  become 
guarantor  or  surety  for  the  debtor,  but  to  subserve  some  purpose  of 
his  own,  and  his  promi^  is  merely  incidental,  it  is  not  witliin  the 
statute*'*  Under  this  rule  the  liolder  of  a  note  or  other  security 
is  bound  by  a  ycjpJmiI  guaranty  of  its  payment,  made  for  the  purpose 
of  inducing  an^tbier  to  purcliase  it;"  and  the  promise  by  a  del 
credere  agept.tb  IiIb  principal  to  guarantee  the  solvency  of  the  per- 
sons to.w'bpioi  he  sells  goods  is  not  within  the  statute.'*  Again,  if 
a  creditor  -has,  or  is  about  to  file,  a  lien  on  property  to  secure  his 
daim,  and  a  third  person,  whose  interests  are  or  may  be  prejudiced 
thereby,  guaranties  the  debt  in  consideration  of  a  release  of  the  lien 
or  forbearance  to  file  it,  his  object  is  to  remove  or  prevent  the  lien, 
and  the  guaranty  is  merely  incidental,  and  some  courts  hold  that 
it  need  not  be  in  writing,"  though  the  weight  of  authority  is  prob- 

White,  12  Onio  St  210;  Clements*  Appeal,  52  Conn.  404.  But  see  Lerch  y. 
Gallop,  67  Cal.  595,  8  Pac.  Kcp.  322.  A  promise  by  one  of  the  sureties  on  an 
official  band  to  Indemnify  a  cosurety,  who  becazpe  fuch  at  his  request,  was 
held  to  be  wiUiin  the  statute.     Wolverton  v.  Davis,  85  Va.  64,  6  S.  B.  Rep.  618. 

"  Ante,  p.  89. 

"  See  LitUe  y.  EdWHrds,  69  Md.  499, 16  AtL  Rep.  134;  Dayis  y.  Patrick,  141 
U.  S.  479,  12  Sup.  Gt  Rep.  58;  MitcheU  y.  Beck,  88  Mich.  342,  50  N.  W.  Rep. 
305;  Fhrst  Nat  Bank  y.  Chalmers,  120  N.  Y.  658,  24  N.  E.  Rep.  848.  An  oral 
promise  by  an  attorney  to  prosecute  a  suit  and  pay  aU  the  costs,  and,  if  suc- 
cessful, to  haye  half  the  amount  recoyered,  otherwise  nothing  was  held  not 
within  the  statute.  Wildey  ▼.  Crane,  69  Mich.  17,  36  N.  W.  Rep.  734.  A 
contract  of  reinsurance  has  been  held  not  within  the  statute.  Bartlett  y.  Fire- 
man's Fund  Ins.  Co.,  77  Iowa,  155,  41  N.  W.  Rep.  601.  But  see,  contra,  Egan 
y.  Flreman*s  Ins.  Co.,  27  La.  Ann.  368. 

"  Milks  y.  Rich,  80  N.  Y.  2G9;  CardeU  y.  McNiel,  21  N.  Y.  338;  Darst  y. 
Bates,  95  111.  493,  at  page  512.  And  see,  in  case  of  assignment  and  guaranty 
of  Judgment,  Little  y.  Edwards,  69  Md.  499,  16  Atl.  Rep.  134.  So,  also, 
where  a  person  haying  property  of  his  debtor  to  sell  for  payment  of  the  debt 
guaranties  the  title  to  induce  the  promisee  to  buy  it  Famham  y.  Chapman 
(Vt.)  18  AU.  Rep.  152.    But  see  Dows  y.  Swett,  134  Mass.  142. 

*"  Couturier  y.  Hastie,  8  Exch.  40,  5  H.  L.  Cas.  673;  Sherwood  y.  Stone, 
14  N.  Y.  267;  WolflT  y.  Koppel,  5  Hill.  458,  2  Denio,  368;  Swan  y.  Nesmith,  7 
Pick.  (Mass.)  220. 

•  Fitzgerald  y.  Dressier,  7  C.  B.  (N.  S.)  374;  Smith  y.  Exchange  Bank,  110 
Pa.  St  508,  1  AU.  Rep.  760;  WiUs  y.  Brown,  118  Mass.  138;  Prime  y.  Koehler, 
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ably  to  the  contrary  where  the  liability  of  the  u 

And  it  has  even  been  held  that  where  the  owner  oi 

which  the  contractor  has  abandoned  work,  promises  to  f^  sale  of 

tractor's  workmen  what  is  due  them  from  the  contractoiPt  in  or 

will  go  on  with  the  work,  the  undertaking  is  original;*^  buV  be 

decision  is  a  very  doubtful  one.     The  contrary  has  repeatedly  he%, 

held" 


SAMS^AGBEEMENTS  IN  CONSIDEBATION  OF   MABBIAGE. 

46.  The  Btatate  appUes  to  ''any  agreement  made  upon 
consideration  of  marriage." 

This  clause  of  the  statute  does  not  apply  to  a  promise  to  marry, 
the  consideration  for  which  is,  not  the  marriage,  but  the  promise  of 

77  N.  Y.  91;  Dunlap  v.  Thome,  1  Rich.  (S.  C.)  213;  Shook  v.  Vanmater,  22 
Wis.  507;  Crawford  v.  King,  54  Ind.  6;  Holt  v.  Smith  aowa)  39  N.  W.  Bep. 
81;  Bogen  ▼.  Empkle  Hardware  Co.,  24  Neb.  663,  39  N.  W.  Rep.  844;  Scott  t. 
White,  71  BL  287;  Borchaenius  y.  Canutson,  100  BL  82;  Power  v.  Rankin, 
114  BL  £»2,  29  N.  E.  Rep.  185;  Wooten  y.  Wilcox,  87  Ga.  474,  13  S.  B.  Bep. 
5%;  Flagler  y.  Lipman,  20  N.  Y.  Supp.  878. 

MNebon  r.  Boynton,  3  Mete.  (Mass.)  396;  Curtis  y.  Brown,  5  Cnah.  (Mass.) 
488;  MaUory  y.  GiUett,  21  N.  Y.  412;  Bunneman  y.  Wagner,  16  Or.  433,  18 
Pac  Bep.  841;  Clark  y.  Jones,  85  Ala.  127,  4  South.  Bep.  771;  Stewart  y. 
Jerome,  71  Mich.  201,  38  N.  W.  Rep.  805;  Warner  y.  Wlllonghby,  60  Conn.  468, 
22  AtL  Rep.  1014;  Simpson  y.  Harris  (Ney.)  31  Pac.  Rep.  1000. 

"Andre  y.  Bodman,  13  Md.  241  (in  this  case  the  claim  against  the  con>* 
tractor,  it  seems,  was  giyen  up,  so  that  there  no  longer  existed  any  primary 
li&hiUty  of  a  tUrd  person);  Crawford  y.  Edison,  45  Ohio  St  239,  13  N.  B. 
Rep.  80;  Greenough  y.  Eichholtz  (Pa.  Sup.)  15  Atl.  Bep.  712;  Yeoman  y. 
Mueller,  33  Mo.  App.  343;  Buchanan  y.  Moran,  62  c:k>nn.  83,  25  Atl.  Bep.  396; 
SneU  y.  Rogers  (Sup.)  24  N.  Y.  Supp.  879.  And  see  Sezt  y.  Geiae,  80  Ga.  698, 
6  8.  E.  Rep.  174  (where  the  promise  was  to  pay  for  mataial);  Bice  y.  Builds 
ing  C:o.  (Mich.)  55  N.  W.  Bep.  382. 

**  See  Famham  y.  Dayis,  79  Me.  282,  9  AtL  Bep.  725;  (3reene  y.  Latcham, 
2  Colo.  App.  410,  31  Pac  Bep.  233;  Hutton  Bros.  y.  Gordon,  28  N.  Y.  Supp. 
770.  Where  a  widow,  continuing  her  deceased  husband's  business,  promised 
her  hasband's  creditor  to  pay  his  debt  if  he  would  sell  her  goods  on  credit, 
the  promise  was  held  to  be  within  the  statute.  Ruppe  y.  Peterson,  67  Mich. 
437,  35  N.  W.  Rep.  82.  And  see  Derringer  y.  Moynihan  ((3om.  PI.  N.  Y.)  10 
N.  Y.  Supp.  54a 
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of  exchange  or  oL^,. 
the  KtAt  t^  •*       y^t  to  promises  in  consideration  of,  or  conditional 
(e)  Wh      t/^  actually  taking  place,  such  as  promises  to  pay 
.     ^^ake  a  settlement  of  property,  if  the  marriage  is  eon- 
his  owV^**    ^^  agreement  between  a  man  and  woman  that  on 
.   /^3narriage  the  survivor  shall  take  no  interest  in  the  property 
le  other,  has  been  held  to  be  a  contract  in  consideration  of  mar- 
''Hage.*^    On  the  other  hand,  an  oral  contract  between  a  man  and 
woman,  by  which  the  man  was  to  provide  for  the  comfort  and  sup- 
port of  the  woman  during  life,  pay  her  debts,  take  care  of,  manage, 
and  improve  certain  land  so  as  to  make  it  productive,  and  to  that 
end  that  the  parties  should  marry  and  live  together  on  the  land, 
which  should  be  conveyed  by  the  woman  to  the  man  in  fee  simple, 
was  held  not  to  be  within  the  statute,  on  the  ground  that  the  con- 
sideration for  the  conveyance  of  the  land  was  the  provision  for  the 
support  and  comfort  of  the  woman,  and  not  the  marriage.^' 

The  marriage  of  the  parties  is  not  such  part  performance  as  will 
take  an  antenuptial  contract  out  of  the  operation  of  the  statute.** 

"  Clark  V.  Pendleton,  20  Ck>nn.  405;  Short  v.  Stotts,  58  Ind.  29;  BlackbiirD 
V.  Mann,  85  111.  222;  Ogden  v.  Ogden,  1  Bland  (Md.)  284.  It  Is  said  in  a 
Kentucky  case:  "It  would  be  imputing  to  the  legislature  too  great  nu 
absurdity  to  suppose  that  they  had  enacted  that  all  our  courtships,  to  be 
valid,  must  be  in  writing."    Withers  v.  Richardson,  5  T.  B.  Mon.  (Ky.)  94. 

**"  Caton  V.  Caton,  L.  R.  1  Ch.  App.  137;  Ogden  v.  Ogden,  1  Bland  (Md.)  284; 
Crane  v.  Gough,  4  Md.  316;  Henry  v.  Henry,  27  Ohio  St  121;  Finch  v.  Finch, 
10  Ohio  St  507;  Deshon  v.  Wood,  148  Mass.  132,  19  N.  B.  Rep.  1;  Chase  v. 
Fitz,  132  Mass.  359;  McAnnulty  v.  McAnnulty,  120  111.  26,  11  N.  E.  Rep.  397; 
Fienner  v.  Fienner,  29  Ind.  564;  Cay  lor  v.  Roe,  99  Ind.  1;  Lloyd  v.  Fulton, 
91  U.  S.  479.  A.  contract  by  which  each  party  is  to  retain  the  title  to  his 
or  her  property,  and  dispose  of  it  as  if  unmarried,  is  within  the  statute. 
Mallory  v.  MaUory  (Ky.)  17  S.  W.  737. 

*^  Carpenter  v.  Commings  (SUp.)  4  N.  Y.  Supp.  947.  See,  also,  Ennls  v. 
Ennls,  48  Hun,  11.  So,  also,  in  case  of  an  agreement  that  certain  property 
shall  go  to  the  survivor.  Hannon  v.  Hounihan,  85  Va.  429,  12  S.  E.  Rep.  157. 
And  see  White  v.  Bigelow,  154  Mass.  593,  28  N.  E.  R^.  904;  Adams  v.  Adams, 
17  Or.  247,  20  Pac.  Rep.  633. 

"  Larsen  v.  Johnson,  78  Wis.  300,  47  N.  W.  Rep.  615. 

«*  Hannon  v.  Hounihan,  85  Va.  429, 12  S.  E.  Rep.  157.  And  see  Johnstone  r. 
Mappin,  60  Law  J.  Ch.  241;  Fienner  v.  Fienner,  29  Ind.  664;  Manning  v. 
Riley  (N.  J.  Ch.)  27  AtL  Rep.  810. 
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SAME— AGBEEMENT8  BELATING  TO  LAND. 

46.  The  Statute  applies  to  every  "contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them."  The  following  general  rules  may  be 
mentioned: 

(a)  The  contract  must  be  for  a  substantial  interest  in 

land,  and  not  for  arrangements  preliminary  to 
acquiring  an  interest,  nor  for  a  remote  or  inap- 
preciable interest. 

(b)  Fructus  industriales,  or  crops  and  other  products 

of  land,  raised  by  labor  and  cultivation,  are  not 
land,  nor  an  interest  therein. 

(c)  Fructus  naturales,  or  the  natural  growth  and  prod- 

ucts of  land,  are  an  interest  in  land  if  they  are 
sold  with  the  understanding  that  title  is  to  pass 
before  severance,  but  not  if  the  title  is  not  to  pass 
until  after  severance. 

(d)  A  mere  license  to  enter  on  land  is  not  an  interest 

in  land;  but  it  is  otherwise  with  an  easement. 
47.  The  statutes  of  some  of  the  states  vary  more  or  less 
from  the  English  statute,  so  the  student  must  consult  the 
statute  of  his  particular  state. 

The  treatment  of  this  clause  of  the  statute  belongs  more  prop- 
erty to  a  work  on  the  law  of  real  property,  and  we  need  only 
state  the  mles  governing  its  application  in  a  general  way.  The 
terms  "lands,**  "tenements,"  and  "hereditaments'*  have  a  clearly- 
defined  meaning  in  the  law  of  real  property.  They  are  used  to 
denote  the  subjects  of  real  property,  as  distinguished  from  per- 
sonal property,  or  goods  and  chattels.  It  would  seem  that  there 
should  be  little  difficulty  in  determining  whether  a  contract  is 
within  the  clause,  but  the  reverse  is  the  case.  A  contract  to  sell 
or  lease  a  house,  or  a  tract  of  land,  would  clearly  be  within  the 
statute,  but  when  the  contract  is  to  sell  something  attached  to 
the  house  or  the  land,  there  is  some  difficulty/^ 

^The  statute  does  not  apply  to  a  contract  with  a  husband  to  buUd  a  house 
M  his  wife's  land,  and  seU  It  to  him.    Coleman  v.  Curtis,  36  S.  C.  607, 15  S.  SL 
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A  contract)  to  require  writing  as  bein^  for  an  interest  in  land, 
must  be  for  a  substantial  interest,  and  nut  for  arrangements  pre- 
liminary to  the  acquisition  of  an  interest,  nor  for  a  remote  and 
inappreciable  interest^*    An  agreement  for  a  lease  of  land  would 

Rep.  709,  and  16  S.  E.  Rep.  770.  An  agreement  in  relation  to  a  party  wall 
has  been  held  within  the  statute.  May  v.  Prendergast,  12  Pa.  Co.  Ct  R.  220. 
The  rule  that  partnership  land  is,  under  some  circumstances,  treated  in  equity 
as  personal  property,  cannot  operate  to  defeat  the  statute;  Garothers  y.  Alex- 
ander (Tex.  Sup.)  12  S.  W.  Rep.  4.      " 

•  Waters  y.  McGuigan,  72  Wis.  155,  39  N.  W.  Rep.  382.  An  oral  agreement 
between  adjoining  landowners,  settling  a  dispute  as  to  the  boundary  line 
between  them,  has  been  held  not  within  the  statute.  Jenkins  y.  Trager,  40 
Fed.  Rep.  726;  Archer  y.  Helm  (Miss.)  11  South.  Rep.  3;  Ferguson  y.  Crick 
(Ky.)  23  S.  W.  Rep.  668;  Lecomte  y.  Toudouze,  82  Tex.  208,  17  S.  W.  Rep. 
1047;  Grigsby  y.  Combs  (Ky.)  21  S.  W.  Rep.  37;  Jacobs  y.  Moaeley,  91  Mo. 
457,  4  S.  W.  Rep.  135;  Sheets  y.  Sweeny,  130  lU.  336.  26  N.  B.  Rep.  648;  At- 
ehlHon  y.  Pease,  96  Mo.  566,  10  S.  W.  Rep.  159;  Httls  y.  Ludwig,  46  Ohio  St. 
373,  24  N.  E.  Rep.  596.,  The  contrary  has  also  been  held.  Camp  y.  Camp,  59 
Yt.  667,  10  Atl.  Rep.  748.  Such  an  agreement  is.  within  the  statute,  where 
the  true  boundary  is  known  or  fixed  by  a  deed,  and  the  purpose  is  to  oonyey 
additional  land  by  fixing  the  boundary  at  another  place.  Weeks  y.  Martin, 
10  N.  Y.  Supp.  656;  Jenkins  y.  Trager,  40  Fed.  Rep.  726;  Shaffer  y.  Habn, 
111  N.  C.  1,  15  S.  B.  Rep.  1033;  Buckner  y.  Anderson,  111  N.  C.  572,  16 
S.  E.  Rep.  424.  W^here  the  agreement  is  executed  by  taking  possesion. 
Teass  y.  City  of  St  Albans,  38  W.  Va.  1, 17  S.  E.  Rep.  400.  As  to  ratification 
of  an  agreement,  see  Cavanaugh  v.  Jackson,  91  Cal.  580,  27  Pac.  Rep.  931; 
Smith  y.  Schiele,  93  Cal.  144,  28  Pac.  Rep.  857.  It  has  been  held  that  where 
two  execution  creditiMns  leyy  on  the  same  land,  and  then  agree  that  it  shall 
be  sold  under  one  of  the  executions,  and  the  proceeds  diyided,  this  is  not  a 
sale,  but  a  compromise,  and  therefore  not  within  the  statute.  Mygatt  y. 
Tarbell,  78  Wis.  351.  47  N.  W.  Rep.  6ia  An  agreement  by  an  hehr  with  his 
ancestor  to  release  his  expectations  is  within  the  statute.  Brands  y.  De  Witt, 
(N.  J.  Err.  &  App.)  14  AtL  Rep.  894.  So,  also,  is  an  agreement  by  a  yendee 
under  an  executory  contract  of  sale  to  surrender  to  his  yendor  his  interest  un- 
der the  contract  Dougherty  y.  Catlett,  129  in.  Sup.  431,  21  N.  E.  Bep.  932. 
An  agreement,  on  the  sale  of  land,  for  abatement  of  price  In  case  of  a  de- 
ficiency, is  not  within  the  statute.  McGee  y.  Crayen,  106  N.  C.  351,  11  S.  B. 
Rep.  375;  Uayiland  y.  Sammls,  62  Conn.  44,  25  Atl.  Rep.  394.  Nor  Is  an 
agreement  by  which  a  party  promises  to  pay  another  a  certain  sum  per  acre 
f(M*  all  the  land  the  latter  shall  examine  and  adylse  the  former  to  bfuy.  Wilson 
y.  Morton,  85  Cal.  598,  24  Pac.  Rep.  784.  Agreemrat  between  adjoining  land 
owners  as  to  building  of  partition  fence.  RudisiU  y.  Cross  (Ark.)  16  S.  W. 
Bep.  575.  Oral  agreement  to  arbitrate  as  to  land.  Fort  y.  Allen,  110  N.  C 
183,  14  S.  B.  Repw  685.  Rent  being  an  incid^t  to  the  ownership  of  land,  an 
assignment  of  rent  must  be  in  writing.    King  y.  Kaiser,  3  Misc.  Rep.  523,  23 
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be  a  contract  for  an  interest  in  land,**  but  an  agreement  to  pay  for 
an  examination  of  title  with  a  view  to  purchasing  land,  or  to 
furnish  another  with  money  with  which  to  buy  land  would  not 
be  within  the  statute,*^  nor  would  an  agreement  to  transfer  shares 
of  stock  in  a  railroad  company  or  other  corporation,  which,  though 
the  company  may  own  land,  do  not  give  any  appreciable  interest 
therein  to  the  individual  shareholders.* 

It  seems  also  to  be  well  settled,  in  this  country  at  least,  that 
an  agreement  between  landlord  and  tenant  for  the  sale  or  sur- 
render of  fixtures  placed  upon  the  land  by  the  tenant  is  not  a  sale 
of  an  interest  in  land,  but  is  a  contract  for  work  and  materials.** 

According  to  the  weight  of  authority,  agreements  for  partnership 
dealings  in  land — ^that  is,  agreements  under  which  the  parties  are 
to  buy  land  for  the  purpose  of  selling  it  again,  and  dividing  the 
profits  or  losses — ^are  not  within  the  statute.** 

>'.  Y.  Supp.  21.  Agreement  to  devise  land.  Gould  v.  Mansfield,  103  Mass. 
4<W;  Hale  t.  Hale  (Va.)  19  S.  E.  Rep.  730;  In  re  Kessler's  Estate  (Wis.)  59 
N.  W.  Bep.  120;  Grant  r.  Grant,  63  Ck)nn.  530.  29  Aa  Rep.  15. 

*  Potter  y.  Arnold,  15  R.  I.  350,  5  AtL  Rep.  879.  Assignment  of  a  lease 
the  unexpired  term  of  which  is  more  than  n  year.  Chicago  Attachment  Co. 
T.  DaTis  Sewing-Mach.  Co.  (Ul.  Sup.)  25  N.  E.  Rep.  669,  28  N.  E.  Rep.  959, 
and  31 N.  E  Rep.  43a 

**  Homer  y.  Fnaier^  66  Md.  1,  4  AtL  Rep.  133.  An  agreement  by  an  agent 
to  boy  land  in  his  own  name  for  the  benefit  of  his  principal  is  not  within 
the  statote.  Baker  r.  Wainwri^^t,  30  Md.  33a  An  cml  ratification  by  a 
landowner  of  his  agent's  contract  to  sell  land  is  valid.  Smith  y.  Schiele,  93 
GaL  144,  28  Pac  Rep.  857.  A  parol  partition  is  not  within  the  statute. 
Meacbam  y.  Heacham,  91  Tenn.  632,  19  S.  W.  Rep.  757;  Wolf  v.  Wolf  (Pa. 
Sap.)  28  AtL  Rep.  164.  Nor  is  an  agreement  not  to  use  land  for  a  particalar 
purpose.    HaU  r.  Solomon,  61  Conn.  476,  23  Atl.  Rep.  876. 

•Anaon,  Coat  61.   But  see  Driyer  y.  Broad,  4  Rep.  411;  Id.  [1893]  1 Q.  B.  744. 

•South  BalUmore  Co.  y.  Muhlbadi,  69  Md.  396,  16  Aa  Rep.  117;  Frear  y. 
Haxdenbergh«  6  Johns.  (N.  Y.)  272;  Scoggin  y.  Slat»,  22  Ala.  687;  Cassell 
y.  GoIUna^  23  AhL  676;  Zickafosse  y.  Hnlidi,  1  Morris  (Iowa)  175;  Clark  y. 
Scholtz,  4  Mo.  236;  Green  y.  Yardiman,  2  Blackf .  (Ind.)  324. 

*Mc£lnqr  v.  Swope,  47  Fed.  Rep.  380;  Dayis  y.  Gerber,  69  Mich.  246,  37 
N.  W.  Rep.  281;  Petrie  v.  Torrent,  88  Mich.  43,  49  N.  W.  Rep.  1076;  Newell 
y.  Cochran,  41  Minn.  374,  43  N.  W.  Rep.  84;  Howell  y.  Kelly,  149  Pa.  St.  473, 
2i  AtL  Rep.  224;  Gardner  y.  Randell,  70  Tex.  453,  7  S.  W.  Rep.  781;  Van 
Trotha  y.  Bamberger,  16  Colo.  1,  24  Pac.  Rep.  883;  Flower  y.  Barnekoff,  20 
Or.  132,  26  Faa  Bep.  870;  Meaghor  y.  Reed,  14  Colo.  335,  24  Pac  Rep.  681; 
Bpeyer  y.  Desjardins,  144  111.  641,  32  N.  E.  Rep.  283;  Fountain  y.  Menard 
(Hhm.)  65  N.  W.  Rep.  601;  Bates  y.  Babcock,  95  CaL  479,  30  Paa  Rep.  605; 
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Crops  and  Other  Products  of  Land. 

Probably  the  chief  question  of  interest  with  reference  to  this 
subject  relates  to  the  sale  of  crops  and  other  products  of  land. 
As  to  these  a  distinction  has  been  drawn  between  what  are  called 
"emblements,"  or  "fructus  industriales,"  such  as  crops  of  wheat, 
com,  vegetables,  and  the  like,  which  are  obtained  by  labor  and 
cultivation,  and  "fructus  naturales,''  such  as  growing  grass,  timber, 
fruit  upon  trees,  ores  in  the  ground,  uncut  ice,  and  the  Hke,  pro- 
duced by  the  power  of  nature  alone. 

Fructus  industriales  are  not  regarded  as  *lands,  tenements,  or 
hereditaments,"  nor  as  an  interest  therein,  but  as  personal  prop- 
erty; and  are  not  within  the  statute.*®  Fructus  naturales,  on  the 
contrary,  are,  as  a  general  rule,  considered  to  constitute  such  an 
interest  so  long  as  they  are  unsevered,  and  a  contract  for  their 
sale,  which  contemplates  the  passing  of  the  property  therein  before 
the  severance,  is  within  the  statute;  but  it  is  otherwise  if  the  title 
is  not  to  pass  until  after  they  are  severed,  though  they  are  growing 
or  attached  at  the  time  the  contract  is  made.  As  to  this  matter, 
however,  there  is  much  conflict** 

Case  V.  Seger,  4  Wash.  St.  492,  30  Pac.  Rep.  646;  Coffin  v.  Mcintosh  (Utah)  34 
Pac.  Bep.  247.  But  see  Yoimg  v.  Wheels,  34  Fed.  Bep.  08;  Baub  v.  Smith.  61 
Mich.  543,  28  N.  W.  Bep.  678;  Brosnan  v.  McKee,  63  Mich.  454,  30  N.  W.  Bep. 
107;  McKinnon  v.  McKlnnon,  46  Fed.  Rep.  713;  Clarke  v.  McAullffe,  81  Wis. 
104,  51 N.  W.  Bep.  83.  An  agreement  between  A.  and  B.  to  work  a  stone  quarry 
together,  and  divide  the  profits,  if  B.  can  purchase  land,  to  be  paid  for  by  A, 
to  whom  the  deed  is  to  be  made,  is  not  for  an  interest  in  land.  Treat  y.  EUles, 
68  Wis.  344,  32  N.  W.  Rep.  517.  An  agreement  by  a  person  to  purchase  land 
with  his  own  money,  and  divide  with  another,  is  within  the  statute.  Towie 
V.  Wadsworth  (m.  Sup.)  30  N.  B.  Bep.  002;  Bobbins  v.  Kimball,  55  Ark.  414, 
18  S.  W.  Bep.  457;  Morton  v.  Nelson,  145  lU.  586,  32  N.  B.  Bep.  916;  Roughton 
V.  Rawlings,  88  Ga.  819,  16  S.  E.  Rep.  89. 

••Evans  v.  Roberts,  5  Barn.  &  C.  820;  Jones  v.  Flint,  10  Adol.  &  Bl.  753; 
Miller  v.  Baker,  1  Mete.  (Mass.)  27;  Whitmarsh  v.  Walker,  1  Mete.  (Mass.) 
313;  Whipple  v.  Foot,  2  Johns.  (N.  Y.)  418;  Boss  v.  Welch,  11  Gray  (Mass.) 
235;  Northern  v.  State,  1  Ind.  113;  Graff  v.  Fitch,  58  lU,  373;  Bull  v.  Gris- 
wold,  19  111.  631;  Davis  v.  McFarlane,  37  CSal.  634;  Marshall  v.  Ferguson, 
23  Cal.  65;  Purner  v.  Piercy,  40  Md.  223.  But  see,  contra,  Kerr  v.  Hill,  27 
W.  Va.  576. 

'^^  Smith  V.  Surman,  9  Bam.  &  C.  561;  Drake  v.  Wells,  11  Allen  (Mass.)  141; 
Green  v.  Armstrong,  1  Denlo  (N.  Y.)  550;   Kilmore  T.  Hewlett,  48  N.  Y.  569; 
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Xkenaes  and  Easenient$. 

A  mere  license  to  enter  upon  land  and  do  a  particular  act  or 
aeries  of  acts, — as  in  the  case  of  a  license  to  enter  upon  land 
and  remove  property  sold  to  the  licensee, — ^is  not  an  interest  in 
land,  within  the  statute.  It  is  otherwise,  however,  where  the 
right  conferred  is  to  enter  upon  lands  and  erect  and  maintain  a 
dam  thereon.  This  is  more  than  a  mere  license;  it  is  an  easement 
It  is  the  transfer  of  an  interest  in  the  land,  and  must  be  in 
writing.**  A  right  of  way  is  an  interest  in  land,  and  cannot  be 
granted  by  paroL" 

Hirth  T.  Graham  (Ohio  Sup.)  33  N.  E.  Hep.  90;  Morse  v.  Inhabitants  of 
Wrilesler.  156  liass.  85.  30  N.  B.  Rep.  77;  MarshaU  v.  Gi-een,  1  C.  P.  Div.  35; 
Giles  y.  Simondfl.  15  Gray  (Mass.)  441;  White  y.  Foster,  102  Mass.  375;  Os- 
bom  y.  Bahe,  67  lU.  106;  Pattison's  Appeal,  61  Pa.  St  204;  McClinto<:k's 
Appeal,  71  Pa.  St.  365;  Fletcher  v.  Livingstonri53  Mass.  388,  26  N.  E.  Rep. 
1001;  Slocom  v.  Seymour,  36  N.  J.  Law,  138;  Hostetter  v.  Auman.  119  Ind. 
7.  20  N.  EL  Rep.  606;  Andrews  y.  Costican,  30  Mo.  App.  29.  See,  also,  Metz- 
g€r  y.  Chicago,  etc..  Ry.  Co.,  76  Iowa,  387,  4  N.  W.  Rep.  49,  and  note  In  Pur- 
ner  y.  Piercy,  17  Am.  Rep.  595.  But  see.  as  to  sale  of  growing  timber,  Smith 
y.  Bryan,  5  Md.  141;  Sentman  y.  Gamble,  69  Md.  293, 14  Atl.  Rep.  673;  Glaf- 
lin  y.  Carpenter,  4  Mete.  (Mass.)  580;  Poor  y.  Oakman,  108  Mass.  309.  Sale 
of  ftnlt  to  be  afterwards  gathered.  Pnrner  y.  Piercy,  40  Md.  223;  Vullceyleh 
y.  Skinner,  77  Cal.  239,  19  Pac.  Rep.  424;  Smock  y.  Smock,  37  Mo.  App.  56. 
A  contract  to  peel  and  take  away  yearly  a  certain  quantity  of  bark  from  grow- 
\ae  trees.  Is  held  to  be  within  the  statute.  Thomson  y.  Poor,  10  N.  T.  Supp. 
597,  22  N.  Y.  Supp.  570. 

"  See  Mumford  y.  Whitney,  15  Wend.  (N.  Y.)  380.     In  the  case  cited  the  au- 
thorities are  coUected  and  discussed  at  length.     See,  also,  Whitmarsh  y. 
Walker,  1  Mete.  (Mass.)  313;  Johnson  y.  Wilkinson,  139  Alass.  3.  29  N.  E.  Rep. 
G2;   Tayler  y.  Waters,  7  Taunt  374;  Hayes  y.  Fine,  91  Cal.  391,  27  Pac  Rep. 
T72;    Qanton  y.  Scruggs  (Ala.)  10  South.  Rep.  757.     Easement  in  portion  of 
the  water  from  a  ditch.    Dorris  y.  Sullivan,  90  Cal.  279,  27  Pac.  Rep.  216. 
Agreement  between  railroads  for  Joint  use  of  the  right  of  way  of  one  not 
within  ttie  statute.    Alabama  G.  S.  R.  Co.  y.  South   &  N.  A.  R.  Co.,  84  Ala. 
570,  3  SoottL  Bep.  286.     Nor  is  an  agreement  between  telegraph  companies 
for  the  use  by  one  of  the  other's  poles.     Farns worth  y.  W.  U.  Tel.  Ck>..  53 
Hun,  €06,  6  N.  Y.  Supp.  735.    A  right  to  drain  water  oyer  another's  land  is 
said  to  be  an  interest  In  land.    Deyo  y.  Ferris,  22  111.  App.  154,  24  111.  App. 
416. 
■  BoneUI  y.  Blalcemore,  66  Miss.  136,  5  South.  Rep.  22& 
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StattUea  Varying  from  the  Enyliah  SUituU. 

What  we  have  thus  far  said  as  to  this  clause  of  the  statute 
has  been  with  reference  to  the  original  English  statute  and  the 
statutes  of  those  states  in  which  it  has  been  substantially  followed. 
Attention  should  be  called  to  the  fact  that  in  some  states  the 
statute  is  different  In  Illinois,  for  instance,  it  applies  to  any  con- 
tract for  the  sale  of  lands,  etc.,  or  any  interest  in  or  concerning 
them,  "for  a  longer  term  than  one  year."  •* 

SAME— AQBEEMENTS  KOT   TO   BE   PEBFOBMED  WITHIir  A 

YEAB. 

48.  The  Statute  applies  to  ''any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof."    The  following  rules  may  be  mentioned: 

(a)  The  agreement  must  be  impossible  of  performance 

within  the  year;  and  the  statute  therefore 
does  not  apply  to — 

(1)  Agreements  for  the  performance  of  an  act  on 

the  happening  of  a  contingency  that  may 
possibly  happen  within  a  year. 

(2)  Agreements  for  the  performance  of  acts  un- 

til the  happening  of  such  a  contingency. 

(3)  Agreements  -which^  from   their  nature,  *will 

be  fully  performed,  not  merely  termi- 
nated, on  the  happening  of  such  a  contin- 
gency, though  it  is  not  mentioned. 

(4)  Agreements  of  which  either  party  may  re- 

quire performance  within  a  year. 
(6)  It  makes  no  difference  how  improbable  is  per- 
formance within  the  year,  or  that  the  agree- 
ment is  not  in  fitct  performed  until  after 
a  longer  time. 

(b)  In  some  jurisdictions  the  agreement  must  contem- 

plate nonperformance  by  both  parties  within  the 
year. 

••Bev.StlU.  c.l»,  SZ 
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(e)  In  a  few  juriBcUotions  this  clause  of  fhe  statute  does 
not  apply  to  agreements  relating  to  land. 

PtmbiUty  of  Performance. 

In  order  that  an  agreement  may  fall  within  this  clause  of  the 
Btatnte,  the  i>artie8  must  contemplate  that  it  shall  not  be  per- 
formed within  a  jear.  The  mere  fact  that  it  may  not  be,  or  is 
not,  performed  within  the  year,  does  not  bring  it  within  the  statute. 
It  must  appear,  it  has  been  said,  that  ^^it  is  to  be  performed  after 
the  year.**"  Further  than  this,  the  agreement  must  be  impos- 
sible of  completion  within  a  year.  If,  by  any  possibility,  it  is 
capable  of  being  completed  within  a  year,  it  is  not  within  the 
statute,  though  the  parties  may  intend,  and  though  it  is  probable, 
that  it  will  extend  over  a  longer  period,  and  though  it  does  in 
fact  so  extend. 

The  oral  contracts  that  have  been  held  enforceable  under  this 
rule  may  be  classified  as  follows: 

(a)  Agreements  for  the  performance  of  an  act  on  the  happening 
of  a  contingency  which  may  i)ossibly  happen  within  a  year, — ^as 
in  the  case  of  agreements  to  do  something  on  the  marriage  or 
death  of  a  person,  without  further  specification  as  to  time;  or 
apon  the  return  of  a  ship,  which  may  return  within  a  year,  though 
it  does  not  in  fact  return  until  a  longer  time  has  elapsed ;  or  upon 
the  happening  of  any  other  event  which  may  happen  at  any  time.'^ 

*  Peter  v.  €k>mpton,  1  Smith,  Lead.  Cas.  335;  BnUock  y.  Turnpike  Go.,  85 
Kj.  IM,  3  8.  W.  Rep.  129;  Worley  ▼.  Sipe,  111  Ind.  238,  12  N.  B.  Rep.  385; 
Jones  T.  Poiu^,  41  Ohio  St  146;  Raynor  v.  Drew,  72  Gal.  307,  13  Paa  Rep. 
886;  Sarles  t.  Sharlow,  5  Dak.  100,  37  N.  W.  Rep.  748;  Warren,  etc.,  Go.  v. 
HoUirook,  118  N.  Y.  586,  23  N.  E.  Rep.  908;  Durham  v.  Hiatt,  127  lud.  514, 
2C  N.  E.  Rep.  401;  Sweet  t.  Desha  L.  &  P.  Co.,  56  Ark.  629,  20  S.  W.  Rep. 
ul4;  HelUn  t.  MUton,  69  Ala.  354;  Niagara  F.  Ins.  Ck>.  v.  Greene,  77  Ind.  500; 
Gonxaies  r.  Chartier,  63-  Tex.  36;  Cole  v.  Singerly,  60  Md.  348.  But  see 
Warner  t.  Texas  &  P.  Ry.  Go.,  4  G.  G.  A.  673,  54  Fed.  Rep.  922. 

"Kent  T.  Kent,  62  N.  Y.  560;  Jilson  v.  Gilbert,  26  Wis.  637;  Updike  v. 
Tenbroeck,  32  N.  J.  Law,  105;  Anonymous,  1  Salk.  280;  Blake  v.  Gole,  22 
Pick.  (Mass.)  97;  McPherson  y.  Gox,  96  U.  S.  404;  Gole  y.  Singerly,  60  Md. 
348:  Thomas  r.  Armstrong,  86  Va.  323,  10  S.  E.  Rep.  6;  Bartlett  y.  Mystic 
Rtrer  Corp.,  151  Kass.  433,  24  N.  E.  Rep.  780;  Giark  y.  Pendleton,  20  Conn. 
4B5.  A  promise  by  a  man  to  marry  when  he  recovers  his  health,— McCon- 
•hej  y.  Qtittej^  82  Iowa,  564^  48  N.  W.  Rep.  983,-K>r  when  he  returns  from 
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(b)  Agreements  for  the  continuous  performance  of  acts  until  the 
happening  of  a  ccmtingeney  which  may  possibly  happen  within  a 
year, — as  in  the  case  of  agreements  to  render  services,  or  to  sup- 
port a  person,  or  to  pay  money  from  time  to  time,  durii^  a  person's 
life,  or  until  a  person's  marriage,  or  until  the  happening  of  any 
other  event  which  may  possibly  happen  within  a  year.*^  In  this 
class  may  be  placed  contracts  that  may  be  terminated  at  any  time 
on  notice,  and  contracts  to  perform  acts  so  long  as  the  other  partv 
may  need  such  performance.'* 

(c)  Agreements  which,  from  their  nature,  and  without  mention- 
ing any  contingency,  will  be  completely  performed  according  to 
their  terms  and  intention  if  a  certain  contingency  shall  happeo 
within  the  year,** — ^as  in  the  case  of  agreements  to  forbear  from 

a  voyage  from  which  he  may  or  may  not  return  within  a  year,— Clark  v. 
Pendleton,  20  Conn.  4S6,—iB  not  within  the  statute. 

•'  Kent  V.  Kent,  62  N.  Y.  560;  Heath  v.  Heath,  31  Wia  223;  Carr  v.  Mc 
earthy  (Mich.)  38  N.  W.  Rep.  241;  BeU  v.  Hewitt,  24  Ind.  280;  Harper  v. 
Harper,  57  Ind.  547;  McGrepor  v.  McGregor,  L.  R.  21  Q.  B.  Div.  424;  Dresser 
V.  Dresser,  35  Barb.  (N.  Y.)  673;  Hutchinson  v.  Hutchinson,  46  Me.  154: 
Atchison,  T.  &  S.  F.  R.  Co.  v.  English,  38  Kan.  110,  16  Pac.  Rep.  82;  East 
Line  &  R.  R.  R.  Co.  V.  Scott,  71  Tex.  703, 10  S.  W.  Rep.  »9;  Stowers  v.  HolUs, 
83  Ky.  544;  Dailey  v.  Cain  (Ky.)  13  S.  W.  Rep.  424.  Nor  is  an  agreemrat 
to  work  for  a  company  "for  the  term  of  five  years,  or  so  long  as  A.  shall  con- 
tinue to  be  agent  for  the  company."  Roberts  v.  Rockbottom  Co.,  7  Mete. 
(Mass.)  46.  Nor  an  agreement  to  employ  a  person  so  long  as  be  may  be  dis- 
abled from  an  injury  which  he  has  received.  East  Tennessee,  T.  &  G.  R 
Co.  V.  Staub,  7  Lea  (Tenn.)  397. 

••  Trustees,  etc..  v.  Brooklyn  F.  Ins,  Co.,  19  N.  Y.  305;  Walker  v.  Wilming- 
ton, C.  &  A.  R.  Co.,  26  S.  C.  80,  1  S.  E.  Rep.  366;  Kiene  v.  Shaefflng,  33  Neb. 
21,  48  N.  W.  Rep.  773;  Blake  v.  Voight,  11  N.  Y.  Supp.  716;  Id.,  134  N.  Y. 
60,  31  N.  E.  Rep.  256.  But  see  Warner  v.  Texas  &  P.  Ry.  Co.,  4  C.  C.  A 
673,  54  Fed.  Rep.  922. 

**  An  agreement  by  a  railroad  company  to  maintain  cattle  guards  in  con- 
sideration of  a  right  of  way  is  not  within  the  statute,  since  It  may  cease  to 
use  the  right  of  way  before  expiratlqn  of  a  year.  Arkansas  M.  R.  Co.  v. 
Whitley,  54  Ark.  199,  15  S.  W.  Rep.  465.  A  parol  contract  of  partnership, 
without  any  fixed  time  for  continuance,  and  the  business  of  which  may  be 
completed  within  a  year,  is  not  within  the  statute.  Jordan  v.  Miller,  75  Va. 
442;  Treat  v.  Hiles,  68  Wis.  844,  32  N.  W.  Rep.  517.  It  is  otherwise  if  the 
partnership  is  to  be  continued  beyond  a  year.  Wahl  v.  Bamum,  116  N.  Y. 
87,  22  N.  E.  Rep.  280.  And  see,  on  the  rule  stated  in  the  text,  Prazer  r. 
Gates,  118  IlL  99, 1  N.  B.  Rep.  817;  Dailey  v.  Cain  (Ky.)  13  S.  W.  Rep.  424. 
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penonaUj  doing  certain  acts  for  an  indefinite  time,  or  for  a  num- 
ber of  years,  and  which  wonld  be  fnlly  performed  if  the  promisor 
4ioald  die  within  the  year;  ••  or  of  agreements  to  educate  or  sup- 
port a  child  until  a  certain  age,  at  which  he  will  not  arrive  for  sev- 
eral years,  or  for  an  indefinite  time,  and  which  would  be  completely 
perfbrmed  if  the  child  should  die  within  the  year.*^  The  agree- 
ment, to  come  within  this  class,  must  be  such  that  it  will  be  fully 
"performed**  on  the  happening  of  the  contingency,  and  not  merely 
terminated.  If  it  cannot  be  fully  performed  within  the  year,  the 
fact  that  it  may  be  terminated,  or  that  further  performance  may 
be  excused  or  rendered  impossible,  is  not  sufficient  to  take  it  out  of 
the  statute.*' 

■Under  this  rule  it  has  been  repeatedly  held  that  an  agreement  not  to 
carry  on  a  certain  business  at  a  particular  place  was  not  within  the  statute, 
"becanse,  being  only  a  personal  engagement  to  forbear  doing  certain  acts. 
Dot  stipDlatlng  for  anything  beyond  the  promisor's  life,  and  imposing  no  du- 
ties upon  his  personal  representatives,  it  would  be  fully  performed  if  he 
died  withtai  the  year."  Doyle  y.  Dixon,  07  Mass.  208;  Lyon  y.  King,  11 
Mete.  (Mass.)  411;  Worthy  y.  Jones,  11  Gray  (Mass.)  168;  HiU  v.  Jamieson, 
16  hid.  125;  Richardson  y.  Pierce,  7  R.  I.  330.  And  it  is  immaterial  In  such 
caws  that  the  agreement  specifies  that  the  promisor  is  to  forbear  for  a  cer- 
tain Biunber  of  years,  "for  whether  a  man  agrees  not  to  do  a  thing  for  his 
life,  or  nerer  to  do  It,  or  only  not  to  do  it  for  a  certain  number  of  years, 
it  is  in  either  form  an  agreement  by  which  he  does  not  promise  that  any- 
tbing  sbaU  be  done  after  his  death,  and  the  performance  of  which  is  there- 
fore completed  with  his  life."    Doyle  y.  Dixon,  supra. 

•  Petal  V.  Westborough,  19  Pick.  (Mass.)  304;  EUicott  y.  Peterson,  4  Md. 
476;  Woolbrid^e  y.  Stem,  42  Fed.  Rep.  311;  Taylor  v.  Deseye,  81  Tex.  246, 
16  S.  W.  Rep.  lOOa 

*  iHqrle  y.  Dixon,  supra.  For  this  reason  it  has  been  held  that  an  agree- 
ment to  employ  a  boy  for  fiye  years,  and  to  pay  his  father  certain  sums  at 
stated  periods  during  that  time,  was  within  the  statute;  for  though,  by  the 
death  of  the  boy,  the  serylces  which  were  the  consideration  of  the  promise 
vonld  cease,  and  the  promise  therefore  be  determined,  it  would  not  be  com- 
pletely performed.  HiU  y.  Hooper,  1  Gray  (Mass.)  131.  And  see  Washing- 
ton, etc.  Packet  Co.  y.  Sickles,  5  WaU.  580,  in  which  it  was  held  that  an 
igreement  for  the  use  of  an  inyentlon  on  a  boat  for  a  number  of  years  was 
within  the  statute,  though  by  loss  or  destruction  of  the  yessel  it  might  termi- 
nate within  a  year.  **The  possibility  of  defeasance,"  said  the  court,  '*does 
not  make  it  the  less  a  contract  not  to  be  performed  within  the  year."  And 
■0,  scoording  to  the  weight  of  authority,  an  agreement  for  personal  serylces 
for  a  period  of  more  than  one  year  is  within  the  statute,  for,  on  the  death 
of  either  party,  it  would  be  terminated,  and  not  fully  performed.     Williams 
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(d)  Agreements  of  which  performance  may  be  reqoired  within 
a  year  if  either  party  ao  chooses,  though  neither  intends  to  require 
performance,  and  neither  in  fact  requires  it,  until  after  expiration 
of  the  year/* 

Part  Performance  within  a  Year, 

Another  rule,  which  is  established  in  England  and  in  most  of  onr 
states,  is  that  an  agreement  does  not  fall  within  the  statute  if  that 
which  one  of  the  parties  is  to  do  is  all  to  be  performed  witliin  a 
year;  in  other  words,  the  agreement  must  contemplate  nonper- 
formance by  both  parties  within  the  year.**  A  part  performance 
by  one  of  the  parties,  however,  will  not  tiike  the  agreement  out  of 
the  statute." 

V.  BemJs,  106  Mass.  91;  Xee's  Adm'r  t.  Hill,  87  Ya.  497,  12  &  B.  Rep.  1052; 
Day  V.  New  York  Cent  R.  Cto.,  51  N.  Y.  583,  590;  Haynes  v.  Mason,  30  fll. 
App.  85;  WUlIam  Butcher  Steel  Works  v.  Atkinson,  CS  ni.  421.  Contra, 
Pennsylvania  Co.  v.  Dolan  (Ind.  Sup.)  32  N.  B.  Rep.  802.  In  such  cases, 
where  the  employe  is  discharged  or  quits  the  employment,  after  part  per- 
formance, he  may  recover  for  what  he  has  done,  not  on  the  contract,  but  on 
an  implied  assumpsit  Cases  cited  supra;  Baker  y.  Lautorbach,  68  Md.  64, 
11  Atl.  Rep.  703.  See,  also,  post,  p.  134.  If  the  term  of  employment  is  in- 
definite, the  contract  is  not  within  the  statute.  See,  also,  Dobson  t.  Collis, 
1  Hurl.  &  N.  81. 

*  Hausmann  v.  Burnham,  50  Conn.  117,  22  Atl.  Rep.  1065;  Seddon  t.  Rosen- 
baum,  85  Ya.  92$,  9  S.  B.  Rep.  326;  Walker  y.  Johnson,  96  U.  S.  424;  Con- 
nolly y.  Giddlngs  (Neb.)  37  N.  W.  Rep.  939.  A  contract  intended  to  be  p«r- 
foriued  within  a  year  is  not  within  the  statute,  though  before  the  year  ex- 
ph:es  it  is  extended  six  months.  Ward  v.  Matthews,  73  Cal.  13, 14  Pac.  Rep. 
604;  Donovan  v.  Richmond,  61  Mich.  467,  28  N.  W.  Rep.  516.  A  written 
lease  for  more  than  a  year,  but  with  less  than  a  year  to  ran,  may  be  modi- 
fled  by  parol.     Doherty  v.  Doe  (Colo.  Sup.)  33  Pac.  Rep.  165. 

**  Douellan  v.  Read,  3  Barn.  &  Adul.  899;  Brace^irdle  v.  Heald,  1  Bam.  & 
Aid.  722;  Harwood  v.  Jones.  10  Gill  &  J.  (Md.)  404;  Horner  v.  Frasler,  65 
Md.  1,  4  AU.  Rep.  133;  McClellan  v.  Sanford,  26  Wis.  595;  Washburn  v. 
Dosch.  68  Wis.  436,  32  N.  W.  Rep.  551;  Blanding  v.  Sargoit,  33  N.  H.  239; 
Wolke  V.  Fleming,  103  Ind.  110,  2  N.  E.  Rep.  325;  Winters  v.  Cherry,  78  Mo. 
344;  Smalley  v.  Greene,  52  Iowa,  241.  3  N.  W.  Rep.  78;  Durfee  v.  CBrien. 
16  R.  I.  213,  14  AU.  Rep.  857;  Dant  v.  Head  a^y.)  13  S.  W.  Rep.  1073;  Berry 
V.  Doremus,  30  N.  J.  Law,  309;  Piper  v.  Foster,  121  Ind.  407,  23  N.  B.  Rep. 
269;  Smock  v.  Smock,  37  Mo.  App.  56;  Holbrook  v.  Armstrong?,  10  Me.  31; 
Grace  v.  Lynch,  80  Wis.  166,  49  N.  W.  Rep.  751;  Wwden  v.  Sharp,  56  111. 
104;  Curtis  v.  Sage,  35  lU.  22. 

*  See  Osborne  v.  Kimball,  41  Kan.  187,  21  Pac.  Rep.  163;  Shumate  t.  Far- 
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Some  of  the  states,  howeyer,  have  refused  to  recognize  this  rule, 
and  hold  that,  eyen  though  all  that  is  to  be  done  by  one  of  the 
parties  is  to  be  fully  done  within  a  year,  the  agreement  is  neverthe- 
less within  the  statute,  if  the  other  party's  promise  is  not  to  be 
performed  within  the  year;  ••  and  in  these  states  no  recovery  can  be 
had  on  the  contract  by  the  party  who  has  performed  his  part, 
though  he  may  sue  on  the  promise  implied  on  the  part  of  the  other 
party  from  his  acceptance  of  the  benefits  of  such  performance.'^ 

It  is  held  in  Illinois  that  an  agreement  which  is  to  be  fully  per^ 
formed  within  the  year,  except  for  the  mere  payment  of  money,  is 
not  within  the  statute;  the  party  to  whom  the  money  is  payable 
having  performed  on  his  part** 

Particular  Contracts. 

According  to  the  weight  of  authority,  this  clause  of  the  statute 
apjdies  to  promises  to  marry  which  are,  by  their  terms,  to  be  per-  . 
formed  after  the  expiration  of  a  year.** 

It  has,  however,  been  held  in  England,  and  in  some  of  our  states, 
that  it  does  not  apply  to  contracts  relating  to  land.^*  Mr.  Browne, 
in  his  work  on  the  Statute  of  Frauds,  takes  the  contrary  view,  and 
says  that  ^t  includes  all  those  contracts  which  are  of  such  dura 

tow,  125  Ind.  359,  25  N.  e:  Rep.  432;  Baker  v.  Codding,  18  N.  T.  Supp.  160 
Warner  v.  Texas  A  P.  Ry,  Ck).,  4  C.  O.  A.  673,  54  Fed.  Rep.  922;  HartweU  v. 
Toung,  22  N.  Y.  Supp.  486.  In  Wisconsin,  part  payment  at  or  before  the  time 
of  the  OQDtract  wiU  take  it  out  of  the  statute.  Washburn  v.  Doech,  68  Wis 
436.  32  N.  W.  Rep.  661. 

*  Whipple  V.  Parker,  29  Mich.  369;  Marcy  v.  Marcy,  9  AUen  (Mass.)  8 
FYary  v.  SterUng,  99  Mass.  461;  Pierce  v.  Paine,  28  Yt  34;  Sheedy  v.  Ada 
rene,  41  Yt  541;  I^ne  v.  Shackford,  5  N.  H.  130;  Montague  v.  Gamett,  3 
Bodi  (Ky.)  297;  Bartlett  v.  Wheder,  44  Barb.  (N.  Y.)  162;  Broadwell  v.  Get 
man,  2  Denio  (N.  Y.)  87;  Wilson  v.  Ray,  13  Ind.  1;  McBlroy  v.  Ludlum,  32 
K.  J.  Bq.  82& 

"Whipple  V.  PariEer,  29  Mich.  369.  See,  also,  post,  p.  134,  note  146;  ante, 
p.  24. 

•Cnrtla  V.  Sage,  35  111.  22;  Worden  v.  Sharp,  56  111.  104. 

^JHrhy  v.  Phelps.  2  N.  H.  515;  Clark  v.  Pendleton,  20  Conn.  495;  Lau- 
rence  v.  Cook,  56  Me.  187;  Nichols  v.  Weaver,  7  Kan.  373. 

•HoUls  V.  Edwards,  1  Yem.  159;  Fall  v.  Hazelregg,  45  Ind.  576;  Sobey  v. 
Brisbec;  20  Iowa,  105;  Young  v.  Dake,  5  N.  Y.  463;  Wilson  v.  Martin,  1 
Denio,  602;  Bailsback  v.  WaUce,  81  Ind.  400. 

LAW  OOHT.— a 
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tion,  whatever  be  their  subject-matter."^*  We  have  been  unable 
to  find  any  case  in  which  the  point  seems  to  have  been  directly 
raised  and  decided  in  accordance  with  Mr.  Browne's  statement,  but 
there  are  many  cases  which  assume  that  the  statute  apfdies  to 
agreements  relating  to  land.  For  instance,  some  courts  hold  that 
a  parol  lease  for  a  year,  to  commence  on  a  future  day,  is  within 
this  clause  of  the  statute.^'  In  some  of  the  states  the  statute  in 
r^ard  to  contracts  relating  to  land  excepts  from  its  operation 
'leases  for  a  term  not  exceeding  one  year,"  and  "contracts  for  the 
leasing  for  a  period  not  longer  than  one  year,'*  and  in  some  states 
it  is  held  that  such  a  statute  does  not  apply  to  agreements  for  a  lease 
for  a  year  to  commence  in  the  future^'  A  contract  for  services 
for  one  year,  to  commence  at  a  future  day,  is  within  the  statute,'* 
even  though  it  is  to  commence  on  the  day  after  the  contract  is 
made;  '■  but  it  is  otherwise  if  it  is  to  commence  on  the  day  the  con- 
tract is  entered  into.'* 

FOBM  BEQUIBED  BY  SECTION  4. 

48.  The  statute  provides  that  no  action  shall  be  brought 
on  the  contracts  specified,  "unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shaU  be  in  writing,  and  signed  by  the 

^  Browne,  St  Frauds,  {  272. 

^  Delano  v.  Montague,  4  Cush.  (Mass.)  42;  Wheder  y.  Prankenthal,  78  111. 
124;  Comstock  v.  Ward,  22  lU.  248;  Olt  v.  Lohnas,  19  HI.  576;  Roberts  v. 
Tennell,  3  T.  B.  Mon.  (Ky.)  247;  Wilson  y.  Martin,  1  Denlo  (N.  Y.)  602;  At- 
wood  V.  Norton,  31  Ga.  507;  Strehl  y.  D'Bvers,  66  111.  77;  Jellett  v.  Rhode 
(Minn.)  45  N.  W.  Rep.  13;  White  y.  Holland,  17  Or.  3,  3  Pac.  Rep.  573; 
Beller  y.  Deyall,  40  Mo.  App.  251;  White  y.  Leyy,  93  Ala.  484,  9  South.  Rep. 
164;  Ck>ok  y.  Redman,  45  Mo.  App.  397. 

» Whiting  y.  Ohlart,  52  Mich.  462,  18  N.  W.  Rep.  219;  Young  y.  Dake,  5 
N.  Y.  463;  McCray  y.  Torey,  66  Miss.  233,  5  South.  Rep.  392;  Goldberg  y. 
I^vinski,  22  N.  Y.  Supp.  552.  Contra,  Greenwood  y.  Strother  (Ky.)  16  S.  W. 
Rep.  138. 

w  Townsend  y.  Minford,  1  N.  Y.  Supp.  566;  Lee's  Adm'r  y.  Hill,  87  Va. 
497,  12  S.  E.  Rep.  1052;  Baker  y.  CJoddlng,  18  N.  Y.  Supp.  159. 

»  BiUington  y.  Cahill,  51  Hun,  132,  4  N.  Y.  Supp  660. 

"^CJox  y.  Albany  Brewing  Co.,  53  Hun,  634,  6  N.  Y.  Supp.  841;  Aiken  y. 
Nogle,  47  Kan.  96,  27  Pac.  Rep.  826. 
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party  to  be  charged  or  some  other  person  thereunto  by 
him  lawAilly  authorized. " 

60.  To  meet  this  requirement — 

(a)  The  writing  must  show  the  parties,  either  by 

naming  them  or  so  describing  them  that  they 
may  be  identified  by  parol  evidence. 

(b)  It  must  show  all  the  terms  of  the  agreement. 

(c)  It  must  show  the  subject-matter,  to  such  an 

extent,  at  least,  that  it  can  be  identified  by 
parol  evidence. 

(d)  In  some  jurisdictions,  but  not  in  others,  the 

consideration  must  be  shown. 

(e)  It  may  consist  of  various  letters  or  other  pa- 

I>ers,  but  they  must  be— 

(1)  Connected.    By  the  weight   of  authority 

the  connection  cannot  be  shown  by  parol 
evidence,  though  a  paper  referred  to  in 
another  may  be  identified  by  parol. 

(2)  Consistent. 

(3)  Complete. 

(f)  It  must  be  signed  by  the  party  to  be  charged 

or  his  agent. 

(1)  Some  courts  require  contracts  consisting 

of  mutual  promises  to  be  signed  by 
both  parties. 

(2)  The   signature,  except  where   ''subscrip- 

tion" ii^  required,  may  be  by  mark, 
initials,  printing,  etc.,  and  may  be  in 
any  part  of  the  writing. 

(3)  One  party  cannot  sign  as  agent  for  the 

other. 

(4)  An  auctioneer  may  sign  as  agent  for  both 

parties. 

(g)  There  need  be  no  delivery,  though  nondelivery 

may  tend  to  show  that  no  agreement  was 
concluded. 
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As  we  shall  presently  show,  the  form  required  by  tUs  section  of 
4he  statnte  does  not  go  to  the  existence  of  the  contract  but  is  evi- 
dentiary only.  It  is  not,  as  in  the  case  of  a  deed,  an  integral  part 
^  the  contract  itself.  The  contract  exists,  though  it  may  not  be 
<flothed  with  the  necessary  form;  and  the  effect  of  noncompliance 
with  the  proTisions  of  the  statnte  is  simply  that  no  action  can  be 
iNX^nght  nntil  the  omission  is  made  good,  for  the  contract  cannot  be 
proved. 

For  this  reason  the  memorandum  or  note  in  writing  required  by 
^he  statute  may  be  made  at  any  time  between  the  formation  of  the 
oiotract  and  the  commencement  of  an  action  thereon.^^  The  writ- 
sag  need  not  be  intended  as  a  formal  contract.^*  All  that  is  re- 
^giiired  is  written  evidence  of  the  agreement,  and  therefore  the 
saemorandum  may  consist  of  letters  written  by  the  party  to  be 
dLarged  to  his  own  agent,  or  to  other  third  persons.'*  A  letter,  for 
instance,  to  a  mother,  proposing  to  marry  her  dau^ter,  shown  to 
tJie  latter,  and  stating  that  the  writer  intended  to  convey  certain 
land  to  the  latter  when  they  should  be  married,  was  held  a  suffi- 
«ient  memorandum  of  the  agreement  to  convey.*®  The  memorandum 
imay  even  consist  of  entries  made  by  the  party  to  be  charged  on  his 
4xr  his  agent's  books;  "^  and  entries  in  the  records  of  a  corporation 
ntay  prove  a  contract  by  it.**  So,  also,  resolutions  of  a  city  councU 
jnay  be  a  sufficient  memorandum  of  a  contract  by  it  on  behalf  of 

"^  Lemed  v.  Wanemacber,  9  Alien  (Mass.)  412;  Gale  v.  Nixon.  6  Cow.  (N. 
^4  445;  Sheehy  v.  Fulton  (Neb.)  57  N.  W.  Rep.  395.  But  not  after  the  action 
Is  commenced.  BiU  v.  Bament,  9  Mees.  &  W.  36;  Lucas  v.  Dixon.  22  Q.  B. 
'X>lr.  857;  Bird  r.  Munroe,  66  Me.  337.  But  see  post,  p.  117,  note  87.  It  has 
ajeeo  held  in  Illinois  that  a  verbal  agreement  in  consideration  of  marriage  is 
•mmt  taken  out  of  the  statute  by  being  reduced  to  writing  after  marriage. 
-McAnnulty  v.  McAnnulty,  120  111.  20,  11  N.  E.  Rep.  397. 

*Atwood  V.  Cobb,  16  Pick.  (Mass.)  230. 

•Gibson  V.  HoUand,  L.  li.  1  C.  P.  1;  Peabody  v.  Speyers,  56  N.  Y.  230; 
Xfollis  V.  Burgess,  37  Kan.  487,  15  Pac.  Rep.  536;  Lee  v.  Cherry,  85  Tenn.  707, 
-ft  t}.  W.  Rep.  835;  Cunningham  v.  WUUams,  43  Mo.  App.  629;  Spangler  v. 
.Stanforth,  65  lU.  152;    Moss  v.  Atkinson,  44  Cal.  3. 

^  North  Platte  M.  &  B.  Co.  v.  Price  (Wyo.)  33  Pac.  Rep.  6G4. 

^Johnson  v.  Dodgson,  2  Mees.  &  W.  653;  Clason  v.  Bailey,  14  JohD& 
<ll.  Y.)  484;  Coddlngton  v.  Goddard,  16  Gray  (Mass.)  436. 

•  Tufts  V.  Plymouth,  etc.,  Co.,  14  Allen  (Mass.)  407. 
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the  dty.**  A  telegram  may  be  a  Bnfficient  memorandum  to  satisfjF 
the  statute  and  charge  the  party  by  whom  it  is  sent.**  Even  re*- 
citals  in  a  will  have  been  held  sufficient  evidence  of  a  contract  ftj? 
the  testator  to  answer  for  the  debts  of  his  son."* 

A  letter  repudiating  a  verbal  contract  previously  made  by  tfie* 
writer  may  be  sufficient  evidence  of  such  contract  to  render  ifc 
enforceable  against  him.**  Some  of  the  courts  seem  to  hold  t&ett 
the  admission  of  a  verbal  contract  in  the  pleadings  in  an  actioBB* 
ia  a  suiBcient  memorandum,  but  the  decisions  are  no  doubt  baseA. 
on  the  fact  that  the  statute,  not  having  been  pleaded,  is  waivedJ**' 
However  this  may  be,  the  contrary  is  the  rule.** 
Showing  as  to  Agreement, 

The  memorandum  must  show  agreement  on  the  part  of  the  partj?: 
sought  to  be  charged;  that  is,  it  must  show  a  concluded  contract 
ia  so  far  as  he  is  concerned.**  In  most  jurisdictions,  where  aft- 
written  prox>osal  has  been  made  by  the  party  sought  to  be  charged^ 
an  acceptance  by  the  other  party  may  be  established  by  parol  evir^ 
d«ice.** 

"Maiden  v.  CbampUn,  17  K.  I.  423,  22  Atl.  Rep.  938;  Argus  Co.  v.  Citr 
of  Alliaoy.  35  N.  Y.  48S.  But  see  WiUielm  v.  Fagan,  90  Mich.  6,  50  N.  W^. 
Bepw  1012. 

■  Trevor  v.  Wood,  36  N.  Y.  307;  MarachaU  v.  Blsen  Vineyard  Ck).,  21  N.  T.. 
Bapp.  468;  UcElioy  y.  Buck,  35  Mich.  434;  LitUe  v.  Dougherty,  11  Colo.  103^. 
17  Pftc  Rep.  2Sr2;  Evennan  v.  Hemdon  (Miss.)  11  South.  Rep.  652;  Whaleji^ 
▼.  miicbiDaii.  22  Mo.  App.  4S3. 

•  In  re  Hoyle,  41  Wkly.  Rep.  81. 

"liOaisviUe  Asphalt^Vamish  Go.  v.  Lorick,  29  S.  C.  533,  8  S.  E.  Rep.  8. 

•  Gregg  ▼.  Garrett  (Mont)  31  Pac.  Rep.  721;  Laner  v.  Richmond  Ck>-oper*= 
ttlre  Mercantile  Inst,  8  Utah,  305,  31  Pac  Rep.  397.  See  ante,  p.  116^  noim- 
77;   post,  p.  135,  notes  149,  150. 

-Taylor  v.  Allen,  40  Minn.  433,  42  N.  W.  Rep.  292;  Holler  v.  Richards^. 
102  N.  a  M6.  9  8.  E.  Rep.  460;  Barrett  v.  McAllister,  33  W.  Va.  738,  IM 
&  S.  Rep.  220;   Browning  v.  Berry,  107  N.  O.  231,  12  S.  B.  Rep.  196. 

•  Coe  V.  Tough,  116  N.  Y.  273,  22  N.  B.  Rep.  550. 

"Beofls  V.  Plcksley,  U  H.  1  Exch.  342;  FarweU  v.  Lowther,  18  HL  252p . 
Gndle  t.  Warner  (IlL  Sup.)  29  N.  E.  Rep.  1118;  Ehrmanntraut  v.  Robinsoi»  • 
OAhuL)  54  N.  W.  Bep.  188;  Hlmrod  Furnace  Go.  v.  Cleveland  &  M.  R.  Ckk^, 
22  Ohia  St  451. 
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Showing  as  to  the  Parties, 

The  memorandum  of  the  contract  must  show  who  are  the  par- 
ties to  it;  not  only  who  is  the  promisor,  bnt  who  is  the  promisee 
as  welL  Thus,  where  a  person  promised  that  he  would  answer  for 
the  debt  of  a  third  person,  and  signed  a  memorandum  to  that  effect, 
but  the  memorandum  did  not  show  the  name  of  the  promisee,  it 
was  held  insufficient  to  satisfy  the  requirements  of  the  statute. 
^'No  document,"  it  was  said,  "can  be  an  agreement  or  memorandum 
of  one,  which  does  not  show  on  its  face  who  the  parties  making  the 
agreement  are.''  •^ 

Most  courts  hold  that  a  party  need  not  necessarily  be  named, 
if  he  is  sufficiently  described  in  the  memorandum;  and  that  the 
description  will  let  in  parol  evidence  to  show  his  identity,  though 
it  would  be  inadmissible  in  the  absence  of  the  description."  It 
has  been  held,  for  instance,  that  where  a  person  in  his  own  name 
enters  into  a  contract  as  the  agent  of  another,  the  other  party 

•»  wmiams  V.  Lake,  2  El.  &  El.  349.  And  see  McConneU  v.  BrUlhart,  IT 
111.  354;  McElroy  v.  Seery,  61  Md.  389;  Sherburne  v.  Shaw,  1  N.  H.  157; 
Grafton  v.  Cummings,  99  U.  S.  100;  McGovem  v.  Hem,  153  Mass.  238,  20 
N.  E.  Rep.  861;  Lewis  t.  Wood,  163  Mass.  321,  26  N.  E.  Rep.  862;  Coombs 
y.  Wilkes  [1891]  3  Ch.  77;  Watt  v.  Wisconsin  Cranberry  Co.,  63  Iowa,  730, 
18  N.  W.  Rep.  C-*^.  A  memorandum  of  a  sale  of  goods,  which  does  not  clearly 
show  which  party  Is  vendor  and  which  vendee.  Is  not  sufficient.  Frank  r. 
Eltrlngham,  65  Miss.  281,  3  South.  Rep.  655;  Bailey  v.  Ogden,  3  Johns.  (N.  Y.) 
399.  But  see  Thornton  v.  Kelly,  11  R  I.  498.  An  auctioneer's  memorandum 
of  a  sale  of  land  must  show  who  the  vendor  Is.  0*Sulllvan  v.  Overton,  56 
Conn.  102,  14  Atl.  Rep.  300;  Mentz  v.  Newwltter,  122  N.  Y.  491,  25  N.  E. 
Rep.  1044. 

**Sale  V.  Lambert,  18  Eq.  1;  Fessenden  v.  Mussey,  11  Cush.  (Mass.)  127; 
Lemed  v.  Johns,  9  Allen  (Mass.)  419;  Catling  v.  King,  5  Ch.  Dlv.  660;  Thorn- 
ton V.  KeUy,  11  R.  L  498;  Violett  v.  PoweU,  10  B.  Mon.  (Ky.)  347;  Dyk»^ 
V.  Townsend,  24  N.  Y.  57;  Jones  v.  Dow,  142  Mass.  130,  7  N.  E.  Rep.  839. 
Parol  evidence  is  admissible  to  apply  initials  signed  to  the  memorandum. 
Sanborn  v.  Flagler,  9  Allen  (Mass.)  474;  Salmon  Falls  Manurg  Co.  v.  God- 
dard,  14  How.  447;  Palmer  v.  Stephens,  1  Denio  (N.  Y.)  47L  Where  a  defend- 
ant had  directed  his  factor  to  sell  goods,  and  to  use  a  fictitious  name  to  rep- 
resent him  as  seller,  and  the  fictitious  name  was  inserted  In  the  factor's 
memorandum,  parol  evidence  was  held  admissible  to  show  that  the  name 
represented  defendant  Bibb  v.  Allen,  149  U.  S.  481,  13  Sup.-  Ct  Rep.  95a 
But  see  Mlnard  v.  Mead.  7  Wend.  (N.  Y.)  68;  Newcomb  v.  Clark,  1  Denlo  (N. 
Y.)  226. 
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to  the  contract  may  show  by  parol  evidence  that  he  really  con- 
tracted with,  the  principal  who  has  been  described  in  the  memoran- 
dran  in  the  character  of  the  agent.^* 

Shewing  as  to  Terms. 

The  memorandum  must  show  the  terms,  and  all  the  terms,  of 
the  agreement  Where  a  contract  does  not  fall  within  the  statute, 
the  parties  may,  at  their  option,  put  their  agreement  in  writing, 
or  they  may  contract  orally,  or  they  may  put  some  of  the  terms 
in  writing,  and  arrange  others  orally.  In  the  latter  case,  although 
that  which  is  written  cannot  be  varied  by  parol  evidence,  yet  the 
tenns  arranged  orally  may  be  proved  by  parol,  in  which  case  they 
supplement  the  writing,  and  the  whole  constitutes  one  entire  con- 
tract Where,  however,  a  contract  falls  within  the  statute,  all 
its  terms  must  be  in  writing.**    Parol  evidence  of  terms  not  appear- 

■Trueman  v.  Ixxler,  11  Adol.  &  E31.  589;  Dykers  v.  Townsend,  24  N,  Y. 
57;  Lemed  v.  Johns,  9  AUen  (Mass.)  419;  Sanborn  ▼.  Flagler,  9  Allen  (Mass.) 
477;  Williams  t.  Bacon,  2  Gray  (Mass.)  387;  Har^ove  v.  Adcock,  111  N.  G. 
lt»,  16  &  B.  Rep.  16;  McGonneU  v.  BrlUhart,  17  HL  354;  Yiolett  v.  PoweU, 
10  B.  Men.  (Ky,)  341;  Hypes  v.  Griffln,  89  111.  134;  Tewsbury  v.  Howard  (Ind.) 
37  N.  E.  Rep.  355;  Mantz  v.  Mainiire,  52  Mo.  App.  13a  Ck>ntra,  Glampet  v. 
Bells.  39  Minn.  272,  39  N.  W.  Rep.  495;  Repetti  v.  Maisak,  6  Mackey.  3G6.  The 
agent,  however,  after  making  the  contract  in  his  own  name,  cannot  show  by 
parol  that  he  is  not  the  real  party  to  the  contract  Higgins  v.  Senior,  8  Mees. 
&  W.  834;  Waring  v.  Mason,  18  Wend.  (N.  Y.)  425. 

**  FarweU  t.  Mather,  10  Allen  (Mass.)  322;  May  v.  Ward,  134  Mass.  127; 
Drake  v.  Seaman,  97  N.  Y.  230;  Wright  v.  Weeks,  25  N.  Y.  153;  Fowler  v. 
Redlcan,  2  HI.  405;  WlUiams  v.  Woods,  16  Md.  220;  Sheley  v.  Whitman,  67 
Mich.  397,  34  N.  W.  Rep.  879;  Messmore  v.  Cunningham,  78  Mich.  623,  44 
N.  W.  Kep.  145;  Lester  v.  Heidt,  8U  Ga.  22G,  12  S.  K.  Rep.  214;  Ringer  v. 
Uoltzdaw,  112  Mo.  519,  20  S.  W.  Rep.  800;  I^zear  v.  National  Union  Bank, 
52  Md.  78;  Fry  v.  Piatt,  32  Kan.  62,  3  Fac.  Rep.  781;  Willy  v.  Robert,  27 
Mo.  388;  Frank  v.  MiUer,  38  Md.  450;  O'Donnell  v.  Leeman,  43  Me.  158; 
Kriete  ▼.  Myer,  61  Md.  558.  A  memorandum  of  a  contract  to  sell  land,  which 
does  not  mention  the  purchase  price  nor  the  times  of  payment,  is  insufficient. 
Webster  v.  Brown,  67  Mich.  828,  34  N.  W.  Rep.  676;  Gault  v.  Stormount,  51 
Mich.  636, 17  N.  W.  Rep.  214;  Grafton  v.  Cummings,  99  U.  S.  100.  But  see 
Kills  V.  Bray,  79  Mo.  227.  So,  also,  with  a  memorandum  of  a  sale  of  goods 
omitting  terms  of  payment  Elliot  v.  Barrett,  144  Mass.  256,  10  N.  E.  Rep. 
SO.  A  memorandum  setting  out  the  terms  of  payment  under  a  contract  of 
sale  as  **0De-third  cash,  and  notes  to  be  executed  for  the  balance,**  is  not 
sufficient  as  there  is  nothing  to  show  the  number  of  notes  to  be  given,  inter- 
est thereon,  or  date  of  payment    Nelson  v.  Shelby  ManuTg  &  Imp.  Go.  (Ala.) 
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ing  in  the  writing  would  not  only  not  be  enforced,  but  would  in- 
validate the  contract  by  showing  that  it  was  something  different 
from  what  appears  in  the  memorandum. 

It  is  said  in  a  Massachusetts  case  that:  "The  contract  or  memo- 
randum must  express  the  substance  of  the  contract  with  reasonable 
certainty,  either  by  its  own  terms  or  by  reference  to  some  other 
deed,  record,  or  other  matter  from  which  it  can  be  ascertained 
with  like  reasonable  certainty.  The  statute  is  intended  as  a  shield. 
Xo  particular  forms  are  required,  and  it  looks  at  the  substance 
of  the  contract  It  requires  a  note  or  memorandum  of  the  con- 
tract, not  a  detail  of  all  its  particulars."  *^  While  this  is  no  doubt 
sound  law,  it  must  not  be  taken  to  mean  that  any  of  the  terms  of  the 
contract  can  be  shown  by  parol  evidence.  They  must  be  in  some 
way  expressed  in  writing. 
Showing  as  to  Sabjeci- Matter, 

The  writing  must  also  show  the  subject-matter,  at  least  to  such  an 
extent  that  it  can  be  identified.'*  Parol  evidence  is  admitted  to 
identify  the  subject-matter  to  which  the  writing  refers;  as,  for 
instance,  to  identify  a  house  described  in  the  writing  as  a  *^ouse 
on  Church  street,"  or  property  described  as  "your  half,  E.  B.  wharf, 
and  premises  this  day  agreed  upon  between  us."  •' 

11  South.  Rep.  695.  In  a  memorandum  of  a  contract  for  the  sale  of  lands 
or  goods  the  price  must  be  stated.  Phelps  v.  Stllllngs,  60  N.  H.  506;  Watt 
V.  Wisconsin  Cranberry  Co.,  63  Iowa,  730,  18  N.  W.  Rep.  808;  Adams  v. 
McMillan,  7  Port  (Ala.)  73;  Phillips  v.  Adams,  70  Ala.  373;  Ide  T.  Stanton, 
15  Vt.  686.  But  failure  to  state  the  price,  where  an  adequate  price  was  in 
fact  paid,  was  held  not  to  render  the  memorandum  insufficient  Sayward 
V.  Gardner,  5  Wash.  St.  247,  31  Pac.  Rep.  761. 

•Atwood  V.  Cobb,  16  Pick.  (Mass.)  230.  And  see  Peck  v.  Yandemark,  99 
N.  Y.  29,  1  N.  E.  Rep.  41;  Frazer  v.  Howe,  106  111.  563;  FarweU  v.  Mather, 
10  Allen  (Mass.)  322;   Gordon  v.  Avery,  102  N.  C.  532.  9  S.  E.  Rep.  486. 

■•Whelan  v.  Sullivan,  102  Mass.  204;   Beekman  v.  Fletcher,  48  Mich.  555, 

12  N.  W.  Rep.  849;  Plerson  v.  Ballard,  32  Minn.  263.  20  N.  W.  Rep.  193;  Tice 
T.  Freeman,  30  Minn.  389,  15  N.  W.  Rep.  674;  King  v.  Wood,  7  Mo.  389. 

**  Mead  y.  Parker,  115  Mass.  413;  Tallman  v.  Franklin,  14  N.  Y.  584;  Ryan 
T.  United  States,  136  U.  S.  68,  10  Sup.  Ct.  Rep.  913;  Mellon  y.  Daylson,  123 
Pa.  St.  208,  16  Atl.  Rep.  431;  Barry  v.  Coombe,  1  Pet.  640;  Henderson  y.  Per- 
kins (Ky.)  21  S.  W.  Rep.  1035;  Dougherty  y.  Chesnutt,  86  Tenn.  1,  5  S.  W. 
Rep.  444;  Lente  y.  Clarke.  22  Fla.  615,  1  South.  Rep.  149;  Cossitt  y.  Hobbs, 
56  lU.  231;   UoUls  y.  Burgess,  37  Kan.  487,  15  Pac.  Rep.  536;   Morrison  r 
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Shewing  as  to  OonsideroUion. 

yot  only  must  a  Consideration  for  the  promise  sought  to  be 
enforced  exist,  but  it  must,  according  to  the  rulings  in  England, 
and  probably  in  most  of  the  states,  eizpressly  or  impliedly  appear 
in  the  memorandom.  As  stated  by  Lord  Ellenborough  in  the 
leading  case  on  this  point,  the  reason  for  the  rule  is  because  the 
word  Agreement,"  used  in  the  statute,  'is  not  satisfied  unless  there 
be  a  consideration,  wliich  consideration,  forming  part  of  the  agree- 
ment, ought,  therefore,  to  have  been  shown;  and  the  promise  is 
not  binding  by  the  statute  unless  the  consideration  which  forms 
part  of  the  agreement  be  also  stated  in  writing."  **    Other  courts 

T>nnej  CTex.  Snp.)  6  S.  W.  Rep.  426;  Quinn  v.  Champagne,  38  Minn.  322,  37 
N.  W.  Bep.  451;  Breckiniidge  t.  Crocker,  78  Cal.  529,  21  Pac.  Rep.  179;  Hum- 
ben  Y.  Brisbane,  25  S.  C.  506;  Oliyer  v.  Hunting,  44  Ch.  Div.  205.  A  memo- 
nndnm  of  a  sale  of  real  estate  Is  not  sufficient  where  it  merely  describes  it 
as  ''an  estate  on  A.  street,  owned  by  B.,*'  and  the  evidence  shows  that  B. 
owned  two  estates  on  that  street  Doherty  y.  HiU,  144  Mass.  465,  11  N.  E. 
Rep.  581.  And  see  Jones  y.  Tye  (Ky.)  20  S.  W.  Rep.  38&  Reference  to  land 
as  *7oiir  land,**  in  a  letter  to  the  alleged  yendor  is  not  sufficient.  Taylor  v. 
AJQen,  40  Minn.  433,  42  N.  W.  Rep.  292.  And  see  Lowe  y.  Harris,  112  N.  C. 
472,  17  8.  E.  Rep.  539.  A  memorandum  that  P.  shaU  have  the  land  *'of 
whidi  he  is  now  in  possession"  has  been  held  sufficient,  parol  eyidence  being 
admlnible  to  identify  it  PhlUips  y.  Swank,  120  Pa.  St  76,  13  Atl.  Rep. 
7a  And  see  FaUs  of  Nense  Manufg  Co.  y.  Hendricks,  106  N.  C.  485,  11 
a  B.  Rep.  56&  Where  land  agreed  to  be  sold  was  referred  to  in  the  first 
cocreqiondence  as  the  **Schoolcraft  store,'*  and  in  the  subsequent  corre- 
spondenoe  as  tbe  "Property,"  the  description  was  held  sufficient  Francis  y. 
Btny,  60  Midi.  811«  37  N.  W.  Rep.  353.  An  agreement  for  the  sale  of  a  des- 
ignated nnmber  of  acres  *^n"  a  specified  larger  tract  of  land,  the  subject  of 
the  agreement  not  b^ng  otherwise  designated,  is  not  sufficient  Brockway 
▼.  Fnec  40  Minn.  155,  41  N.  W.  Rep.  411.  And  see  Repetti  y.  Malsak,  C 
Mackey,  36a 

"Wain  y.  Warlters,  5  Bast,  10.  And  see  Sears  y.  Brink,  3  Johns.  (N.  Y.> 
210;  T^lor  y.  Pratt  3  Wis.  674;  Thompson  y.  Blanchard,  3  N.  Y.  335;  Orde- 
iwm  y.  Lawson,  40  Md.  135;  Wyman  y.  Gray,  7  Har.  &  J.  (Md.)  400;  Sloan  y. 
WU»n,  4  Har.  &  J.  (Md.)  822;  Deutsch  y.  Bond,  46  Md.  164;  Marston  y. 
Frendi  (Com.  PI  N.  Y.)  17  N.  Y.  Snpp,  600;  Buckley  y.  Beardsley,  5  N.  J. 
Uw,  872;  Gr^;oi7  y.  Logan,  7  Blackf.  (Ind.)  112;  EUison  y.  Jackson  Water 
Co.,  12  CH  542;  Uargroyes  y.  Cooke,  15  Ga.  321.  It  is  sufficient  if  the  con- 
^testlon  can  be  gathered  from  the  enthre  contract  The  words  'Value  re- 
oeiTcd"  haye  been  held  enongh.  Watson  y.  McLaren,  19  Wend.  (N.  Y.)  557; 
Osbone  y.  Baker,  M  Minn.  807,  25  N.  W.  Rep.  606;  Bdelin  y.  Gough,  5  Gil> 
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hare  refused  to  recognize  this  doctrine,  though  in  some  of  these 
cases  the  statute  used  the  word  "promise"  instead  of  "agreement"  •• 
^fost  of  the  states,  however,  have  put  this  question  at  rest  by  statu- 
tory provisions  expressly  declaring  it  necessary  ^"*  or  unnecessary  *•* 
to  express  the  consideration  in  the  writing.  Even  where  the  statute 
provides  that  the  consideration  need  not  he  expressed,  it  must  be 
expressed  if  it  is  executory,  and  modifies  the  promise;  for  in  such 
case  it  is  a  term  of  the  contract^** 

tSqnirate  Papers, 

Though,  as  we  have  seen,  the  agreement  and  all  Its  terms,  the 
parties,  and,  in  some  jurisdictions,  the  consideration,  must  be  ex- 
pressed in  writing,  it  need  not  be  in  one  document.  The  memoran- 
dum may  consist  in  any. number  of  letters,  telegrams,  or  other 
pieces  of  paper.****  The  papers,  however,  must  be  connected,  con- 
sistent, and  complete. 

(Md.)  103;  Emerson  v.  C.  Aultman  &  Co.,  GO  Md.  125,  14  Atl.  Rep.  671;  Smith 
V.  Northi-up  (Sup.)  29  N.  Y.  Supp.  851.  The  presence  of  a  seal  has  been  held  a 
sufficient  recital  of  the  consideration-  Johnston  v.  Wadsworth  (Or.)  34  Pac 
Rep.  13;  Smith  v.  Northrup,  supra. 

»  Packard  v.  Richardson,  17  Mass.  122;  Brittain  v.  Aingier,  48  N.  H.  422 
(overruling  Underwood  v.  Campbell,  14  N.  H.  393);  Gillighan  v.  Boardman. 
29  Me.  79;  Patchln  v.  Swift,  21  Vt.  292;  Shively  v.  BJagt  45  Pa.  St.  345;  SaRo 
V.  Wilcox,  6  Conn.  81;  Violett  v.  Patton,  6  Cranch,  161  (construing  the  Vir- 
ginia statute);  Reed  v.  Evans,  17  Ohio,  128;  Steadman  v.  Guthrie,  4  Mete. 
(Ky.)  147;  Taylor  v.  Ross,  3  Yerg.  (Tenn.)  330;  Adkins  v.  Watson,  12  Tex. 
199;  Halsa  v.  Halsa,  8  Mo.  303;  How  v.  Kemball,  2  McLean,  103,  Fed.  Cas. 
No.  6,748. 

*~It  Is  declared  necessary  in  Alabama,  Minneso^,  Nevada,  and  Oregon.  A 
guaranty  of  a  note,  wi-itten  by  a  third  person  o^  the  note  before  delivery, 
need  express  no  consideration,  since  the  guaranty  requires  no  other  considera- 
tion than  that  which  the  note  on  its  face  implies  to  have  passed  between 
the  original  parties;  but  It  is  otherwise  if  the  guaranty  is  written  after  the 
note  has  been  delivered  and  taken  effect  as  a  contract.  Moses  v.  National 
Bank,  149  U.  S.  298,  13  Sup.  Ct.  Rep.  900  (under  Alabama  statute). 

^*"  It  is  declared  unnecessary  in  Illinois,  Indiana,  Kentucky,  Maine,  Massa- 
chusetts, Michigan,  Nebraska,  New  Jersey,  and  Virginia.  See  Hayes  v.  Jackson 
(Mass.)  34  N.  E.  Rep.  G83. 

»"  See  Drake  v.  Seaman,  97  N.  Y.  230. 

»•  ReusB  V.  Picksley,  L.  R.  1  Bxch.  342;  Ryan  v.  United  States,  136  U.  S. 
83,  10  Sup.  Ct.  Rep.  913;  Peabody  v.  Speyers,  56  N.  Y.  230;  HoUis  v.  Bur- 
gess, 37  Kan.  487,  15  Pac.  Rep.  536;  Peck  v.  Vandemark,  99  N.  Y.  29,  1  N.  R 
Kep.  41;   Lee  v.  Cherry,  85  Tenn.  707,  4  S.  W.  Rep.  835;  Oliver  v.  Alabama 
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It  is  generally  held  that  the  connection  between  yarious  papers 
must  be  made  out  from  the  papers  themselves,  and  that  it  cannot 
be  shown  by  parol  evidence.'®*  But,  if  one  paper  is  referred  to 
in  another,  it  may  be  identified  by  parol  evidence,^®' 

1\>  say  that  the  papers  must  be  consistent  is  merely  to  reiterate 
what  was  said  in  treating  of  offer  and  acceptance.  As  we  explained 
in  that  connection^  doubt  and  difference  is  incompatible  with  con- 
tract 

Again,  the  terms  must  be  complete  in  the  writing.  This  point 
we  have  already  explained  in  so  far  as  regards  the  necessity  to 
show  the  parties,  the  terms,  the  subject-matter,  and  the  considera- 
tion.   It  is  almost  needless  to  repeat  that  the  papers  must  show  a 

Gold  Life  Ins.  Co.,  82  Ala.  417,  2  South.  Rep.  445;  Roehl  v.  Haumesser,  114 
Ind.  3U,  15  N.  E.  Rep.  345;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Settegast,  79  Tex. 
23S.  15  S.  W.  Bep.  228;  Bayne  v.  Wiggins,  139  U.  S.  210,  11  Sup.  Ct  Rep. 
521;  Olson  v.  Sbarpless  (Minn.)  55  N.  W.  Rep.  125. 

"*Wbere,  for  instance,  a  person  issued  a  prospectus  of  illustrations  of 
Sliakspeare,  to  be  published  on  terms  of  subscription  therein  set  out,  and 
A.  entered  his  name  in  a  book  entitled  **Shak8peare  Subscribers.  Their  Sig- 
natures,*' in  the  publisher's  shop,  and  afterwards  refused  to  subscribe,  it 
was  held  that  th^e  was  no  sulticient  documentary  evidence  to  connect  the 
sQbscriptlon  book  with  the  prospectus,  so  as  to  make  a  sufficient  memo- 
nindnm  of  the  contract,  and  that  the  deficiency  could  not  be  made  good  by 
parol  eridence.  Boydell  v.  Drummond,  11  East,  142.  And  see  Peirce  t. 
Corf,  U  R.  9  Q.  B.  210;  Taylor  v.  Smith,  61  Law  J.  Q.  B.  331;  Kronheim 
T.  Johnson.  7  Ch.  Div.  60;  Morton  v.  Dean,  13  Mete.  (Mass.)  385;  O'Donnell 
T.  Leeman,  43  Me.  158;  Tallman  ▼.  Franklin,  14  N.  Y.  584;  Peck  v.  Vande- 
maik,  99  N.  Y.  29,  1  N.  E.  Rep.  41;  Doughty  v.  Manhattan  Brass  Co.,  101 
X.  Y.  644,  4  N.  E.  Rep.  747;  Adams  v.  M'MiUan,  7  Port.  (Ala.)  73;  North  v. 
Mendel,  73  Ga.  400;  Oliver  t.  Alabama  Gold  Life  Ins.  Co.,  82  Ala.  417,  2 
South-  Rep.  443;  Orne  v.  Cook,  31  111.  238;  DufiP  v.  Hopkins,  33  Fed.  Rep.  599; 
Boeckeler  r.  McGowan,  12  Mo.  App.  60;  Coombs  v.  Wilkes  [1891]  3  Ch.  77; 
Andrew  v.  Babcock  (CJonn.)  26  AtL  Rep,  715;  Morton  v.  Dean,  13  Mete.  (Mass.) 
385.  A  contract  for  the  sale  of  land,  containing  no  description  of  it,  was 
held  insufficient,  though  there  was  a  description  of  land 'on  the  back  of  the 
paper,  there  being  no  words  to  connect  the  indorsement  with  the  contract 
Wilstach  T.  Heyd,  122  Ind.  574,  23  N.  E.  Rep.  9G3.  Reciprocal  wills  not  refer- 
ring to  each  other.    Hale  t.  Hale  (Va.)  19  S.  E.  Rep.  739. 

"*  Long  T.  Miller,  4  C.  P.  Div.  450;  Oliver  y.  Alabama  Gold  Life  Ins.  Ck>., 
82  AUi.  417.  2  South.  Rep.  445;  Beckwith  v.  Talbot,  95  U.  S.  289;  Peck  t. 
Tandemark,  99  N.  Y.  29,  1  N.  B.  Rep.  41;  Thayer  y.  Luce,  22  Ohio  St  62; 
Work  T.  Cowhide,  81  IlL  317. 
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completely  concluded  contract  in  so  far  as  the  party  to  be  charged 
is  concerned.*** 

Signature, 

The  statute  requires  that  the  memorandum  must  be  signed  by 
**the  party  to  be  charged,"  or  some  other  person  by  him  lawfully 
authorized,  and  this  is  essential."'  As  to  whether  it  must  have 
been  signed  by  the  party  seeking  to  enforce  it,  there  is  much  con- 
flict in  the  decisions.  Probably  all  courts  hold  that  it  need 
not  be  so  signed  if  the  consideration  given  by  the  party  suing  is 
executed;  that  is,  if  he^has  fully  performed  his  part  of  the  con- 
tract The  conflict  is  where  there  are  mutual  promisea  Some 
courts  hold  in  these  cases  that  the  contract,  not  being  enforceable 
against  the  party  who  has  not  signed  it,  is  void  for  want  of  mutual- 
ity.*** Other  courts  hold  that  want  of  mutuality  is  no  objection, 
and  that  the  requirements  of  the  statute  are  satisfied  if  the 
memorandum  is  signed  by  the  party  against  whom  it  is  sought  to 
be  enforced;  in  other  words,  that  the  contract  need  not  be  en- 
forceable at  the  suit  of  both  parties,  but  it  may  be  optional  with 
the  party  who  has  not  signed  to  enforce  it  against  the  party  who 
has.*** 

"■  C!oe  V.  Tongh,  116  N.  T.  273,  22  N.  E.  Rep.  550.     And  see  ante,  p.  117. 

"•"  Sanbom  v.  Sanboni,  7  Gray  (Mass.)  142;  Cloud  v.  Greasley  (111.  Sup.)  17 
N.  E.  Rep.  826;  Rafiferty  v.  Lougee,  63  N.  H.  64;  Bailey  v.  Ogden,  3  Johns. 
(N.  Y.)  3119;  Guthrie  v.  Anderson,  47  Kan.  383.  28  Pac.  Rep.  164,  and  30  Paa 
Rep.  459;  McElroy  v.  Seery,  61  Md.  389;  Moore  y.  PoweU  (Tex.  Civ.  App.) 
25  S.  W.  Rep.  472.  In  Nebraska  it  has  lately  been  held  that,  since,  prior  to 
the  statute  of  frauds,  a  parol  contract  for  the  sale  of  land,  with  delivery  of 
possession,  was  valid,  and  since  the  statute  has  merely  changed  the  common 
law  so  that  the  party  to  be  charged— ordinarily  the  vendor— need  sign  the 
memorandum,  the  vendee  accepting  the  same  is  bound  as  at  common  law. 
Gardels  v.  Kloke  (Neb.)  54  N.  W.  Rep.  834.     This,  however,  Is  very  doubtful. 

"•WiUdnson  v.  Heavenrich,  58  Mich.  574,  26  N.  W.  Rep.  139;  Corbitt  v. 
Salem  Gaslight  Co.,  6  Or.  405;  Krohn  v.  Bantz,  68  Ind.  277;  Thomas  v. 
Trustees,  3  A.  K.  Marsh.  (Ky.)  298;  Stiles  v.  McCleUan,  6  Colo.  89. 

""Justice  V.  Lang,  42  N.  Y.  493;  Reuss  v.  Picksley,  L.  R.  1  Exch.  342;  Clason 
V.  Bailey,  14  Johns.  (N.  Y.)  487;  Davis  v.  Shields,  26  Wend.  (N.  Y.)  341;  Penni- 
man  v.  Hartshorn,  13  Mass.  87;  Old  Colony  R.  Co.  v.  Evans,  6  Gray  (Mass.) 
25;  Love  v.  Welch,  97  N.  C.  200,  2  S.  E.  Rep.  242;  WUliams  v.  Robinson,  73 
Me.  186;  Pettibone  t.  Moore,  27  N.  Y.  Supp.  455;  Morin  v.  Marts,  13  Minn. 
191  (Gil.  180);   Olivtf  v.  Alabama,  etc.,  Ins.  Co.,  82  Ala.  417,  2  South.  Rep. 
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Where  the  statute,  following  the  English  statute,  uses  the  word 
**aigned "  the  signature  need  not  be  an  actual  subscription  of  the 
party's  name,  but  may  be  a  mark;^^^  or  it  may  be  his  initials,  in 
which  case  parol  eyidence  is  admissible  to  identify  him;"*  or  it 
may  be  printed,  stamped,  or  engraved."*  Nor,  where  the  statute 
is  so  worded,  need  the  signature  be  placed  at  the  end  of  the  docu- 
ment as  a  formal  signature.  If  the  name  of  the  party  to  be 
charged  appear  in  the  memorandum,  so  as  to  be  applicable  to  the 
whole  substance  of  the  writing,  and  was  written  by  himself,  or  by 
his  authorised  agent,  it  is  immaterial  where  the  name  appears, 
whether  at  the  top  or  at  the  bottom,  or  whether  it  is  merely  men- 
tioned in  the  body  of  the  memorandum.***    Where,  however,  the 

445;  J.  1.  Case  T.  M.  Co.  v.  Smith  (Or.)  18  Pac.  Rep.  641;  Shirley  v.  Shirley, 
7  Blackf.  (Ind.)  452;  Douglass  v.  Spears,  2  Nott  &  McC.  (S.  C.)  207;  Smith's 
Appeal  69  Pa.  St.  481;  Anderson  v.  Harrold,  10  Ohio,  309;  Ives  v.  Hazard, 
4  R.  I.  81;  Hodges  v.  Rowing,  58  Conn.  12,  18  Atl.  Rep.  979;  Perkins  y.  Had- 
seU.  50  m.  217;  GartreU  v.  Stafford,  12  Neb.  545,  11  N.  W.  Rep.  732;  Cava- 
naugh  y.  Casselman,  88  Cal.  543r26  Pac.  Rep.  515;  Cunningham  y.  Williams, 
43  Mo.  App.  629;  Scott  t.  Glenn  (Cal.)  32  Pac.  Rep.  983;  Jones  y.  Dayis,  48 
N.  J.  Eq.  493,  21  AU.  Rep.  1035. 

"•Baker  v.  Dening,  8  Adol.  &  E.  94;  Zacharie  v.  Franklin,  12  Pet  151; 
Brown  y.  Butchers'  &  D.  Bank,  6  Hill  (N.  Y.)  443.  A  mark  by  the  promisor, 
whose  name  has  been  written  by  the  promisee,  is  not  sufficient.  Carlisle  y. 
Campbell,  76  Ala.  247.  And  see  Dewey  y.  Young,  58  Md.  546.  See  post, 
H.  11& 

™  Sanborn  t.  Flagler,  9  Allen  (Mass.)  474;  Salmon  Falls  Mannrg  Co.  y. 
Goddard,  14  How.  447;  Palmer  y.  Stephens,  1  Denio  (N.  Y.)  471. 

"'  Bennett  t.  Bnimfitt,  L.  iL  3  C.  P.  30;  Drury  y.  Young,  58  Md.  546;  Schnei- 
der y.  Norris,  2  Maule  &  S.  286;  Weston  v.  Myers,  33  111.  424. 

""  Dayis  y.  Shields,  26  Wend.  (N.  Y.)  341,  at  page  353.  As  said  in  a  case  in 
which  his  agent  wrote  the  name  of  the  party  sought  'to  be  charged  in  the 
t)ody  of  the  contract:  "It  is  sufficient  if  the  names  of  the  principals  are  in- 
serted in  such  form  and  manner  as  to  indicate  that  it  is  their  contract. 
^  ^  *  It  is  the  substance,  and  not  the  form,  of  the  memorandum,  which  the 
law  regards.  The  great  purpose  of  the  statute  is  answered  if  the  names  of 
the  parties  and  the  terms  of  the  contract  of  sale  are  authenticated  by 
written  evidence,  and  do  not  rest  in  parol  proof."  Coddington  y.  Goddard, 
16  Gray  (Maas.)  444.  And  see  Caton  y.  Caton,  L.  R.  2  H.  L.  127;  Clason  y. 
Bailey,  14  Johns.  (N.  Y.)  484;  Wise  y.  Ray,  3  Greene  aowa)  430;  Boardman 
y.  Spooner,  13  Allen  (Mass.)  358;  Penniman  y.  Hartshorn,  13  Mass.  87;  Eyana 
y.  Hoare  [IS92]  1  Q.  B.  593;  Braley  y.  KeUy,  25  Minn.  160;  Tingley  y.  Bel- 
4iDgham  Bay  Boom  Co.,  5  Wash.  St  644,  32  Pac  Rep.  737. 
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statute,  Instead  of  osing  the  word  ^signed,"  requires  the  mem- 
orandum to  be  ^'subscribed/'  it  has  been  held  in  New  York  that 
there  must  be  a  formal  signature  at  the  bottom  of  the  memoran- 
dum."* 

A  party  to  a  contract  may  sign  a  rough  draft  of  its  terms,  and 
acknowledge  his  signature  when  the  draft  has  been  corrected,  and 
the  contract  is  actually  concluded.*" 

Signature  by  Agent, 

The  memorandum  may  be  signed  by  the  duly-authorized  agent 
of  the  party  to  be  charged."*  The  agent  must  not  be  the  other  con- 
tracting party,  but  some  third  person,  for  to  allow  otherwise  would 
be  to  open  the  door  for  the  fraud  which  the  statute  was  intended 
to  prevent."^ 

In  cases  of  sales  at  auction,  the  auctioneer,  acting  only  as  such, 
is  the  competent  agent  of  both  parties,  and  his  memorandum  is 
binding  on  both.  He  is  the  agent  of  the  vendor  by  virtue  of  his 
employment,  and  he  is  made  the  agent  of  the  vendee  by  the  act 
of  the  latter  in  giving  him  his  bid,  and  receiving  the  announcement 
that  the  property  is  knocked  off  to  him  as   purchaser/**    This» 

"•Davis  V.  SWelds,  26  Wend.  (N.  Y.)  341.  And  see  James  v.  Patten,  6  N.  Y. 
9;   Champlin  v.  Parrish,  11  Paige  (N.  Y.)  406. 

»"  Stewart  v.  Eddowes,  L.  R.  9  C.  P.  314. 

"•  Heffi-on  V.  Armsby,  61  Mich.  505,  28  N.  W.  Rep.  672;  l^nan  v.  Dullnig 
(Tex.  Civ.  App.)  25  S.  W.  Rep.  465.  Signature  by  broker  as  agent  is  sufficient 
Williams  V.  Woods,  16  Md.  220.  As  to  what  constitutes  sufficient  "signing** 
by  agent,  see  ante,  pp.  118, 125.  A  memorandum:  'Received  of  S.  •  •  •  f or 
*  *  •  [certain  land],  which  I  have  this  day,  as  authorized  agent,  sold  to 
said  S.,"  signed  "C,  by  B.,  Agent,'*  indicates  that  G.  is  the  agent  mentioned, 
and  that  B.  describes  himself  as  authorized  to  sign  C.*s  name,  and  not  that 
C.  is  the  principal.     Morton  v.  Stone,  38  Minn.  275,  39  N.  W.  Rep.  496. 

"'  Bent  V.  Cobb,  9  Gray  (Mass.)  397.  And  see  Sherman  v.  Brandt,  L.  R. 
6  Q.  B.  720;  Farebrother  v.  Simmons,  5  Bam.  &  Aid.  333;  Carlisle  v.  Camp- 
bell, 76  Ala.  247;  Dewey  v.  Young,  58  Md.  546. 

"■  Bent  V.  Cobb,  9  Gray  (Mass.)  397;  First  Baptist  Church  v.  Blgelow,  16 
Wend.  (N.  Y.)  28;  Mentz  v.  Newwitter  (Ck)m.  PL  N.  Y.)  1  N.  Y.  Supp.  73,  (but 
see  122  N.  Y.  491,  25  N.  £.  Rep.  1044);  Morton  v.  Dean,  13  Mete  (Mass.)  385; 
McBrayer  v.  Ck>hen  (Ky.)  18  S.  W.  Rep.  123;  Meadows  v.  Meadows,  3  Mc- 
Oord  (S.  C.)  458;  Singstadc  v.  Harding,  4  Har.  &  J.  (Md.)  186;  GiU  v.  Bicknea 
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however,  does  not  apply  where  the  vendor  is  himself  the  auction- 
eer.*"   The  memorandum  must  be  made  at  the  time  of  the  sale.*** 

As  we  have  already  seen,  if  the  agent  signs  his  own  name,  the 
other  party  to  the  contract  may  show  by  parol  that  he  really  con- 
tracted with  the  principal.***  The  agent,  however,  after  making 
the  contract  in  his  own  name,  cannot  show  by  parol  that  he  is  not 
the  peal  party  to  the  contract*^*  If  the  agent  exceeds  his  authority, 
his  signature  does  not  bind  the  principal.*** 

Unless  the  statute  expressly  so  requires,  the  authority  of  the 
agent  need  not  be  in  writing.***  In  some  states,  however,  the  statute 
does  so  require  in  the  case  of  contracts  relating  to  land.**^ 

D  iivery. 

The  memorandum,  being  required  merely  as  evidence  of  the  con- 
tract, and  not  constituting  the  contract  itself,  as  is  the  case  with  a 
deed,  need  not  be  delivered  by  the  party  to  be  charged.***  Nondeliv- 
eiy  is  only  material  in  so  far  as  it  may  tend  to  show  that  no  final 
agreement  has  been  reached.  It  is  held,  however,  that  a  deed  of 
land  must  be  delivered  to  constitute  a  sufficient  memorandum  of 

2  CnslL  (Mass.)  355.  Where  the  auctioneer  leaves  before  making  a  sale,  and 
the  owner  of  the  property  seUs  to  one  who  has  bid  on  it,  the  clerls  of  the  sale 
is  not  the  agent  of  the  bidder,  so  that  he  can  bind  him  by  a  memorandum. 
Wyckoff  T.  MIckle  (N.  J.  Ch.)  20  Atl.  Rep.  214. 

■■  Bent  V.  Cobb,  9  Gray  (Mass.)  397. 

"Cffl  V.  BlckneU.  2  Cuah.  (Ma.ss.)  355;  Horton  v.  McC^rty,  53  Me.  394. 

■■  Ante,  p.  lia 

""Ulgsins  T.  Senior,  8  Mees.  &  W.  834;  Waring  r.  Mason,  18  Wend. 
(N.  Y.)  425. 

*  Henderson  t.  Beard,  51  Ark.  483,  11  S.  W.  Rep.  766. 

^Koehl  V.  Haumeeser.  114  Ind.  311,  15  N.  E.  Rep.  345;  Kennedy  v.  Ehlen, 
31  W.  Va.  540,  8  S.  E.  Rep.  398;  Watson  v.  Sherman,  84  111.,  at  page  267. 
But  see  Simpson  v.  C3om.,  89  Ky.  412,  12  S.  W.  Rep.  630;  post,  p.  715. 

^Hall  T.  Wallace,  88  Cal  434^  26  Pac.  Rep.  360;  Gerhart  v.  Peck,  42  Mo. 
App.  044;  Castner  v.  Richardson  (O)lo.  Sup.)  33  Pac.  Rep.  163;  Kozel  v. 
Dearlove,  144  m.  23,  32  N.  K  Rep.  542;  Lasher  v.  Gardner,  124  III  441,  16 
N.  E.  Rep.  919;  ChappeU  v.  McKnight,  108  111.  570.  See  Kneedler  v.  Ander- 
son, 43  DL  Api».  317.  Agreement  employing  a  broker  to  purchase  or  seU 
land,— lequisltes  under  California  statute.  Toomey  v.  Dunphy,  86  CaL  639, 
25  Pac  Rep.  130. 

""Dmry  v.  Young,  58  Md.  640. 
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the  contract  to  selL"^    A  delivery  of  the  deed  in  escrow  is  Buffi> 
cient"* 


8AMJB--EFFECT  OF  NONCOMPLIANCE  WITH  SECTION  A. 

61.  The  fourth  section  of  the  Btatute  provides  that  *'no 
action  shall  be  brought"  whereby  to  charge  a  person  on 
verbal  contracts  within  its  provisions. 

62.  This  does  not  render  a  verbal  contract  void,  but 
merely  excludes  parol  proof,  and  renders  it  unenforceable 
by  suit. 

63.  In  some  states  the  statute  declares  that  the  contract 
"shall  be  void." 

BATing  discussed  the  form  required  by  the  fourth  section  of  the 
statute  of  frauds,  and  the  contracts  to  which  it  applies,  it  only 
remains  to  consider  the  position  of  the  parties  who  hare  entered 
into  such  contracts,  but  have  failed  to  comply  with  the  statute. 
The  English  statute,  which  has  been  followed  by  the  statutes  of 
most  of  the  states,  does  not  declare  that  the  contracts,  if  entered 
into  orally,  shall  be  void,  but  simply  that  "no  action  shall  be 
brought"  on  them.  Construing  these  words,  it  is  held  that  the 
statute  does  not  go  to  the  existence  of  the  contract,  but  merely 
makes  written  evidence  necessary  to  establish  it.  The  contract 
is  not  void,  but  simply  unenforceable  by  suit***    The  parties  may 

"'  Wler  v.  Batdorf,  24  Neb.  83,  38  N.  W.  Rep.  22;  CaUanan  v.  Ohapin  (Mass.) 
32  N.  E.  Rep.  041;  Swain  v.  Bumette,  89  Cal.  504,  2a  Pac.  Rep.  1093;  Day 
V.  Lacasse,  85  Me.  242,  27  Atl.  Rep.  124.  And  see  Kopp  v.  Relter  (111.  Sup.) 
34  N.  E.  Rep.  942.     But  see  Johnston  v.  Jones,  85  Ala.  286,  4  Soutli.  Bep.  748. 

^  Johnston  v.  Jones,  85  Ala.  286,  4  South.  Rep.  748;  Cannon  ▼.  Handlejr,  72 
Cal.  133,  13  Pac  Rep.  315;  Lewis  t.  Prather  (Ky.)  21  a  W.  Rep.  638.  But 
see  Ducett  ▼.  Wolf,  81  Mich.  311,  45  N.  W.  Rep.  829. 

"•Leroux  v.  Brown,  12  C.  B.  801;  Townseud  v.  Hargraves,  118  Mass.  325; 
Montague  v.  Gamett,  3  Bush  (Ky.)  297;  Baker  v.  liauterbach,  68  Md.  64,  11 
Atl.  Rep.  703;  (3rane  v.  Gough,  4  Md.  31G;  Newton  v.  Bronson,  13  N.  Y.  587; 
Gale  Y.  Nixon,  6  Cow.  (N.  Y.)  445;  Brakefield  y.  Andei*9on,  3  Pickle  (Tenn.) 
206.  10  S.  W.  Rep.  360;  Browning  v.  Parker,  17  R.  I.  183,  20  Ati.  Rep.  835; 
Webster  v.  Le  Compte,  74  Md.  249,  22  Atl.  Rep.  232;  Ohio  &  M.  R.  CJo.  v. 
Trapp  (Ind.  Sup.)  30  N.  E.  Rep.  812;  Montgomery  v.  Edwards,  46  Vt  151; 
Chicago  Dock  Co.  y.  Kinzie,  49  m.  2S9;   Whitney  y.  Cochran,  1  Scam.  (111.) 
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perform  it  if  they  choose,  but  they  cannot  be  comi)elled  to  do  so, 
for  no  contract  can  be  shown* 

Though  the  contract  cannot,  for  this  reason,  be  sued  upon  suc- 
cessfully, yet  it  is  available  for  some  purposes.  If  it  has  been 
fully  performed,  the  courts  will  recognize  and  protect  the  rights 
of  the  parties  acquired  under  it  And  if  it  has  been  performed  by 
one  of  the  parties  by  payment  of  the  consideration  he  wiQ  not 
be  allowed  to  recover  back  what  he  has  paid,  where  the  other 
party  is  willing  to  perform  on  his  part**® 

In  some  states  the  statute  does  not  follow  the  language  of  the 
English  statute,  but  declares  that  the  contract  '^shall  be  void" 
nnless  in  writing.***  In  these  states  it  would  seem  that  the  statute 
must  go  to  the  existence  of  the  contract,  and  render  it  absolutely 
Toid.  In  a  Massachusetts  case,  however,  in  construing  the  section 
of  the  statute  of  that  state  relating  to  contracts  for  the  sale  of 
goods,  which  declared  that  no  such  contract  should  be  held  to  be 
good  and  ''valid,"  it  was  held  that  it  was  not  the  intention  of  the 
legislature  to  declare  such  contracts  void,  but  simply  to  prevent 
oral  proof.*" 

Further  illustration  of  the  rule  that  a  contract  which  does  not 
comply  with  the  statute  is  not  void,  but  simply  unenforceable,  is 
found  in  the  mode  in  which  courts  of  equity  deal  with  such  con- 
tracts, to  be  presently  explained. 

210;  La  I>a-King  Mannrg  Ck>.  v.  La  Du,  36  Minn.  44S,  31  N.  W.  Rep.  938; 
Bird  y.  Munroe,  06  Me.  337.  The  courts  often  use  the  word  "void'*  carelessly, 
and  the  fiict  that  they  speak  of  a  contract  as  void  cannot  always  be  relied  on. 

"•Galway  v.  Shields,  66  Mo.  313;  CJoughlin  v.  Knowles,  7  Mete.  (Mass.)  57; 
Sims  T.  Hutchins,  8  Smedea  &  M.  (Miss.)  331;  Shaw  v.  Shaw,  6  Vt  69; 
Hawlfy  V.  Moody,  24  Vt.  605.  And  see  Lane  v.  Shackford,  5  N.  H.  130; 
Bichardg  v.  Allen,  17  Me.  29a;  Beddinger  v.  Whlttamore,  2  J.  J.  Marsh.  (Ky.) 
563;  Collier  ▼.  CkMites,  17  Barb.  (N.  Y.)  473;  McKlnney  v.  Harvle,  38  Minn. 
18,  35  N.  W.  Bep.  668;  Nelson  y.  Shelby  M.  &  1.  Co.  (Ala.)  11  Sonth.  Rep.  695; 
Bntler  v.  Dinas,  65  Hun,  620, 19  N.  Y.  Supp.  950.  But  see  Hartwell  y.  Young, 
67  Hon,  472,  22  N.  Y.  Snpp.  486,  in  which  it  was  held  that  a  person  orally 
employed  for  a  longer  period  than  a  year  may  abandon  the  contract  without 
fault  <m  bis  employer's  part,  and  recoyer  for  the  seryices  rendered;  post,  p. 
785w 

">  See  Popp  y.  Swanke,  68  Wis.  864,  31  N.  W.  Bep.  9ia  Boeh  ai«  the  atat- 
ntes  of  A^fl^"*^.  CaUfomla,  Michigan,  Neyada,  New  York*  Oregon,  Wisoon- 
flin. 

"■  Townaend  y.  Hargrayes,  118  Mass.  325. 

I^W  COHT.— 9 
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Part  Performance. 

At  law,  unless  the  statute  so  provides,  part  performance  of  a 
verbal  contract  does  not  take  it  out  of  the  operation  of  the  stat- 
ute; "•  but  it  is  otherwise  in  equity. 
Same — In  Equity, 

A  court  of  equity  will  dispense  with  the  written  evidence  re- 
quired by  the  statute  when  one  of  the  parties  has  under  certain 
conditions  performed  his  part  of  the  contract.  In  England,  and  in 
most  of  the  states,  it  is  settled  that  proof  of  such  a  contract  will 
only  be  admitted  where  the  contract  is  for  an  interest  in  land. 
Thus,  where  a  contract  of  service,  not  to  be  performed  in  a  year, 
was  broken  by  the  employer  by  discharge  of  the  emi^oye  after 
some  months  of  service,  and  an  action  was  brought  for  wrongful 
discharge,  the  court  held  that  the  equitable  doctrine  of  part  per- 
formance was  not  applicable.  "The  true  ground  of  the  doctrine,*' 
it  was  said,  "is  that,  if  the  court  found  a  man  in  occupation  of  land, 
or  doing  such  acts  with  regard  to  it  as  would  prima  facie  make 
him  liable  at  law  to  an  action  of  trespass,  the  court  would  hold  that 
there  was  strong  evidence  from  the  nature  of  the  user  of  the  land 
that  a  contract  existed,  and  would  therefore  allow  verbal  evidence 
to  be  given  to  show  the  real  circumstances  under  which  possession 
was  taken."*" 

Even  in  the  case  of  contracts  relating  to  land  it  is  not  enough 
that  services  have  been  rendered  in  consideration  of  a  verbal  prom- 
ise to  grant  lands,  nor  that  the  price  has  otherwise  been  paid  in 
whole  or  in  part;    for  the  acts  relied  upon  as  part  performajice 

"•  Chicago  Attachment  Ck).  v.  Sewlng-Mach.  Co.,  142  lU.  171,  81  N.  B.  Rep. 
438;  Henry  v.  Wells,  48  Ark.  485.  3  S.  W.  Rep.  637;  Wheeler  v.  Frankenthal. 
78  ni.  124;  Nally  v.  Reading.  107  Mo.  350,  17  S.  W.  Rep.  978;  Brown  v. 
Pollard  (Va.)  17  S.  B.  Rep.  a  The  statute  does  expressly  provide  in  Iowa, 
Alabama,  and  probably  in  other  states,  that  certain  acts  of  part  performance 
shall  take  the  contract  out  of  the  statute.  LouisviUe  &  N.  R.  Co.  v.  Phllyaw, 
04  Ala.  463, 10  South.  Rep.  83;  Price  v.  Lien  aowa)  51 N.  W.  Rep.  52. 

»•*  Brlttain  v.  Rosslter,  11  Q.  B.  Dlv.  123.  And  see  Osborne  v.  Kimball,  41 
Kan.  187,  21  Pac.  Rep.  163;  Hartwell  v.  Young,  67  Hun,  472,  22  N.  Y.  Snpp. 
486;  McElroy  v.  Ludlum,  32  N.  J.  Eq.  828.  But  see,  contra,  Warner  t.  Texas 
&  P.  Ry.  Co.,  4  0.  C.  A.  673,  54  Fed.  Rep.  922.  As  to  contracts  in  considera- 
tion of  marriage,  see  ante,  p.  102.  As  to  contracts  not  to  be  performed  within 
a  year,  see  ante,  p.  112. 
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'*m!i8t  be  imequiTocallj,  and  in  their  own  nature,  referable  to  some 
such  agreement  as  that  alleged.*'^**  Where,  however,  the  pur- 
chaser has  taken  possession  ^'*  under  a  verbal  contract  for  the  sale 

''Maddison  t.  Alderson,  8  App.  Gas.  479,  7  Q.  B.  Div.  174.  In  this  case 
a  promise  of  a  gift  of  land  bad  been  made  to  a  person  in  consideration  of 
her  remaining  in  tbe  service  of  the  promisor  during  bis  lifetima  It  was 
held  that  tbe  continuance  of  tbe  service  for  tbe  required  period  could  not  be 
regarded  as  exclusively  referable  to  tbe  promised  gift  It  migbt  have  rested 
on  other  considerations.  And  see  Rogers  v.  Wolfe,  104  Mo.  1,  14  S.  W.  Rep. 
806;  Shaban  v.  Swan,  48  Ohio  St.  25,  26  N.  B.  Rep.  222.  But  see  Brinton 
V.  Van  Cott  (Utab)  33  Pac.  Rep.  218;    Smith  v.  Pierce  (Vt)  25  Atl.  Rep.  1092. 

That  payment  or  part  payment  of  tbe  purchase  money  Is  not  alone  snffi- 
denu  see  Glass  v.  Hulbert,  102  Mass.,  at  page  28;  Brown  v.  Pollard  (Va.) 
IT  S.  E.  Rep.  6;  Kinyon  v.  Young,  44  Mlcb.  330,  6  N.  W.  Rep.  835;  Peckbam 
T.  Balcb,  49  Micb.  179.  13  N.  W.  Rep.  506;  Boulder  VaUey  D.,  M.  &  M.  Co. 
T.  Fambam,  12  Mont  1.  29  Pac  Rep.  277;  Webster  v.  Gray,  37  Mich,  37; 
Xlbert  v.  Bagbnrst,  47  N.  J.  Bq.  201,  20  Atl.  Rep.  252;  CrabiU  v.  Marsb,  38 
Ohio  St  331;  Townsend  v.  Vanderwerker,  20  D.  0.  197;  Ducie  v.  Ford,  8 
Mont  233,  19  Pac  Rep.  414;  Washington  Brewery  Co.  v.  Carry  (Md.)  24 
Atl  Bep.  151;  Horn  v.  Luddington,  32  Wis.  73;  Forrester  v.  Flores,  64  Cal. 
24.  28  Pac  Rep.  107;  Gallagher  v.  Gallagher,  31  W.  Va.  9.  5  S.  E.  Rep.  297; 
Mazfield  t.  West,  6  Utab,  327,  379,  23  Pac  Rep.  754,  and  24  Pac.  Rep.  98; 
Hnmbert  v.  Brisbane,  26  S.  C.  506;  Gorbam  v.  Dodge,  122  111.  528,  14  N.  E. 
Rep.  44;  Temple  v.  Johnson,  71  HI.  13;  Cronk  v.  Ti-umble,  66  111.  428;  God- 
dard  t.  Donaba,  4^  Kan.  754,  22  Pac.  Rep.  708;  Mason  v.  Ammon  (Pa.  Sup.) 
11  AtL  Rep.  449.  Contra,  where  tbe  price  consisted  of  tbe  dismissal  of  ac- 
tions and  marriage  with  a  certain  woman.  Slingerland  v.  Slingerland,  39 
Mhm.  197,  39  N.  W.  Bep.  146.  And  see  Barbour  v.  Barbour,  49  N.  J.  Eq. 
429.  24  Atl  Rep.  227.  But  marriage  alone  between  tbe  vendor  and  vendee 
is  not  sofficient  Peek  v.  Peek,  77  Cal.  106,  19  Pac  Rep.  227.  It  is  other- 
wise where  there  has  been  fraud  in  procuring  tbe  marriage.  Id.  Promise 
to  devise  land  to  tbe  promisee's  daughter  if  be  will  allow  the  promisor  to 
adopt  ber.  Pond  v.  Sheean,  132  111.  312,  23  N.  E.  Rep.  1018.  Relinquishing 
of  position  by  son-in-law,  and  living  on  land  under  agreement  by  father-in- 
Uw  to  give  it  to  blm.  Welch  v.  Wbelpley,  62  Micb.  15,  28  N.  W.  Rep.  744. 
Delivery  of  deed  as  part  performance.  Luzader  v.  Richmond,  128  Ind.  344, 
27  X.  E.  Bep.  736;  Swain  v.  Bumette,  89  Cal.  564,  26  Pac.  Rep.  1093. 

"*As  to  what  constitutes  sufElcient  possession,  see  Hunt  v.  Lipp,  30  Neb.  469, 
46  N.  W.  Bep.  632;  Dncie  v.  Ford,  138  U.  S.  587, 11  Sup.  Ct  Rep.  417;  Emmel 
V.  Hayes,  1<»  Mo.  186,  14  S.  W.  Rep.  209;  Neibert  v.  Bagburst  (N.  J.  Ch.)  25 
AtL  Rep.  474;  Swales  v.  Jacksim,  126  Ind.  282,  26  N.  E.  Rep.  62.  Of  part 
only  of  land  under  lease,  effect  as  to  balance.  Cochran  v.  Ward  (Ind.  Sup.) 
31  N.  Bl  Bep.  581.     Possession  taken  by  tbe  vendee  without  tbe  consent  and 


132  STATUTE  OF   FRAUDS.  [Cb.   4 

of  land,  and  paid  the  purchase  money  or  other  consideration/'^  or 
made  Taluable  improvements  thereon,"*  equity  will  enforce  per- 
formance on  the  part  of  the  vendor,  llie  ground  on  which  such  re- 
lief is  granted,  however,  is  not  because  of  any  binding  effect  of  the 
contract,  but  because  its  enforcement  is  required  to  jn^vent  fraud, 
and  courts  of  equity  have  general  jurisdiction  to  relieve  against 
fraud.***  Possession,  to  constitute  such  part  performance  as  to 
warrant  the  interference  of  a  court  of  equity,  must  have  been 
under  the  contract,**®  and  it  must  be  accompanied  by  payment  of 

against  the  protest,  of  the  vendor,  is  not  snfflcient  Nibert  v.  Baghnrst,  47 
N.  J.  Eq.  201,  20  AtL  Rep.  252.  And  see  Foster  v.  Maginnis,  89  CaL  201,  28 
Pac  Rep.  828. 

»'  Bechtel  v.  Cone,  62  Md.  608;  Jamison  v.  £iiiwck,  05  Pa,  St  52;  Peck  v. 
WUUams,  113  Ind.  256,  15  N.  B.  Rep.^70;  Carney  v.  Carney,  05  Mo.  353,  8 
S.  W.  Rep.  729;  Martin  v.  Patterson,  27  S.  C.  621,  2  S.  E.  Itep.  8K>;  Watts 
v.  Witt  (S.  C.)  17  S.  E.  Rep.  822;  Fitralmmons  v.  Allen,  39  m.  440;  Ramsey 
V.  Llston,  25  lU.  114;  Llpp  v.  Hunt,  25  Neb.  01,  41  N.  W.  Rep.  143;  Gonld 
V.  Banldng  Co.,  136  lU.  60,  26  N.  E.  Rep.  407;  Denlar  v.  HUe,  123  Ind.  68. 
24  N.  E.  Rep.  170.     Contra,  Bradley  v.  Owsley,  74  Tex.  69, 11  S.  W.  Rep.  1052. 

""Potter  V.  Jacobs,  111  Mass.  32;  Smith  v.  Smith  (Sup.)  4  N.  Y.  Supp.  660; 
Evans  v.  Miller,  38  Minn.  245,  36  N.  W.  Rep.  640;  Moreland  v.  Lemastera, 
4  Blackf.  and.)  883;  Burns  v.  Fox,  113  Ind.  205,  14  N.  E.  Rep.  541;  Barrett 
V.  Forney.  82  Va.  269;  Cutslnger  v.  Ballard,  115  Ind.  93,  17  N.  E.  Rep.  206; 
Blunt  V.  Tomlin,  27  lU.  93;  Hunter  v.  Mills,  29  S.  C.  72,  6  S.  B.  Rep.  907; 
Burlingame  v.  Rowland,  77  Cal.  315,  10  Pac.  Rep.  526;  Hibbert  v.  Aylott,  52 
Tex.  530;  Anderson  v.  Horn,  75  Tex.  675,  13  S.  W.  Rep.  24;  Wallace  v. 
Scoggin,  17  Or.  476,  21  Pac.  Rep.  558;  Manning  v.  Franklin,  81  Cal.  205,  22 
Pac.  Rep.  550;  Holmden  v.  Janes  (Kan.)  21  Pac.  Rep.  501;  Calanchlni  ▼. 
Branstetter,  84  Cal.  240,  24  Pac.  Rep.  149;  Moulton  v.  Harris,  94  Cal.  420, 
29  Pac,  Rep,  70a;  Mudgett  v.  Clay,  5  Wash.  St  103.  31  Pac  Rep.  103;  Hun- 
kins  V.  Hunkins,  65  N.  H.  95, 18  All.  Rep.  655;  Union  Pac  R.  Co.  v.  McAlpine, 
120  U.  S.  305,  0  Sup.  Ct  Rep.  286;  Brown  v.  Sutton,  120  U.  S.  238,  0  Sup.  Ct 
Rep.  273;  McWhinne  v.  Martin.  77  Wis.  182,  46  N.  W.  Rep.  118;  Johnson  v. 
Hurley  (Mo.  Sup.)  22  S.  W.  Rep.  402.  Possession  and  improvements  under 
lease.  Morrison  v.  Herrick,  27  III.  App.  330,  affirmed  in  130  111.  631,  22  N. 
E.  Rep.  537. 

«"  Caton  V.  C}aton,  L.  R.  1  Ch.  App.  147;  Semmes  v.  Worthington,  38  Md. 
^06;  Jacobs  v.  Peterborough  &  S.  R.  Ck).,  8  Cusb.  (Mass.)  223;  Ridgway  v. 
Ridgway,  60  Md.  242,  14  Ati.  Rep.  650;  Wheeler  v.  Reynolds,  66  N.  Y.  227; 
Sullivan  v.  O'Neal,  66  Tex.  433,  1  S.  W.  Rep.  185;  PurceU  v.  Miner,  4  Wall. 
C13;  Clark  v.  Clark,  122  m.  888,  13  N.  E.  Rep.  553. 

>^  JaoobA  V.  Peterborough  &  S.  R.  (3a,  8  Cush.  (Mass.)  224;  Poroell  t.  Miner. 


Ch.  4]  EFFECT    OF   NOWOOMPLIANCB  WITH    SECTION  4.  133 

the  porcbase  monej,  or  hy  yalnable  and  permanent  improvements. 
Mere  possession  alone  is  not  enough.***  Nor  are  improvements 
without  possession  sufficient*** 

A  few  of  the  courts  have  refused  to  recognize  the  doctrine  that 
part  performance  takes  a  contract  out  of  the  statute,**'  but  the 
doctrine  is  supported  both  in  England  and  in  this  country  by  an 
OTerwhelming  weight  of  authority. 

(impelling  Execution  of  Writing. 

In  some  states,  courts  of  equity,  in  the  exercise  of  their  Jurisdic- 
tion to  grant  relief  in  case  of  fraud,  have  compelled  the  execution  of 
a  written  contract  where  the  party  sought  to  be  charged  had 
agreed  to  execute  it,  but  afterwards  fraudulently  refused  to  keep 
his  promisa***     Other  courts  hold  that  refusal  to  execute  a  written 

4  Wan.  513;  lUdgway  ▼.  Rld^way,  60  Md.  242,  14  Atl.  Rep.  650;  Green  t. 
Groves.  100  Ind.  610,  10  N.  E.  Rep.  401;  Miller  v.  BaU,  64  N.  Y.,  at  page 
292;  Birkbec^  y.  KeUy  (Pa.  Sup.)  0  Atl.  Rep.  313;  BiUingslea  ▼.  Ward,  33 
Md.  48;  Boozer  T.  Teague,  27  S.  G.  348,  3  S.  E.  Rep.  651;  Semmes  y.  Worth- 
ington,  38  Md.  208;  Mahana  y.  Blunt,  20  Iowa,  142;  Messmore  v.  Gunning* 
bam,  78  Mich-  623,  44  N.  W.  Rep.  146;  Pawlak  y.  Granowskl  (Minn.)  55  N. 
W.  Rep.  831;  Rogers  y.  Wolfe  (Mo.  Sup.)  14  S.  W.  Rep.  805;  Clark  v.  Glark, 
li22  lU.  388,  13  N.  E.  Rep.  553;  Wallace  v.  Rappleye,  103  111.  252;  Kaufman 
T.  Cook.  U4  m.  11,  28  N.  E.  Rep.  378;  PickereU  y.  Moras,  07  lU.  220;  Wood 
T.  Thornly,  68  HI.  464;  Beyans  y.  Young,  50  Hun,  610,  13  X.  Y.  Supp.  407; 
Foster  y.  Maginnis,  80  Gal.  264,  26  Pac.  Rep.  828;  Tunison  y.  Bradford,  40 
N.  J.  £q.  210,  22  AtL  Rep.  1073. 

*«  Glass  y.  Hulbert.  102  Mass.,  at  page  32;  Hlbbert  y.  Aylott,  62  Tex.  530; 
Miller  y.  BaU,  64  N.  Y.,  at  page  202;  Dougan  y.  Blocher.  24  Pa.  St  28;  Moore 
T.  Small.  10  Pa.  St  461;  Galbr^th  y.  Galbreath.  5  Watts  (Pa.)  146;  Ann 
Berta  Lodge  y.  Leyerton,  42  Tex.,  at  page  26.  But  see  Andrew  y.  Babcock. 
(Conn.)  26  AtL  Rep.  716;  Kennemore  y.  Kennemore,  26  S.  a  261,  1  S.  B. 
Rep.  SKL 

**  Wooldridge  y.  Hancock  (Tex.  Sup.)  6  S.  W.  Rep.  818. 

■'Doim  y.  Moore,  3  Ired.  £q.  (N.  C.)  364;  Ridley  y.  McNalry,  2  Humph. 
(TesD.)  174;  Beaman  y.  Buck,  0  Smedes  &  M.  (Miss.)  207. 

^  Equitable  Gaslight  Go.  y.  Baltimore  Goal  Tar,  etc.,  Go.,  63  Md.  285;  Graft 
T.  Looda.  138  Pa.  St  463,  21  Ati.  Rep.  203;  Baker  y.  Baker  (S.  D.)  40  N.  W. 
Rep.  1064;  McDonald  y.  Youngbluth,  46  Fed.  Rep.  83a  In  Iowa  the  court 
decreed  specific  performance  of  a  parol  agreement  to  assign  a  patent  right, 
though  Rey.  St  U.  &  S  4808,  requires  assignmenU  to  be  in  writing.  Searle 
T.  HUl,  73  Iowa,  367,  85  N.  W.  Rep.  400. 
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contract  as  agreed  is  not  such  a  fraud  as  will  take  the  contract 
out  of  the  statute."* 

Pari  Performance — Recovery  on  Implied  Contract. 

Where  one  of  the  parties  to  a  verbal  contract  within  the  statute 
of  frauds  performs  his  promise  in  whole  or  in  part  by  the  payment 
of  money,  the  doing  of  work,  the  incurring  of  expense,  or  other- 
wise, and  the  other  party  refuses  to  carry  out  the  agreement,  the 
law  implies,  or  rather  creates,  a  promise  to  repay  the  money,  or  to 
pay  for  the  work,  on  which  an  action  will  lie,  unaffected  by  the  stat* 
ute."* 

The  Contract  ae  a  Defense. 

The  provision  that  "no  action  shall  be  brought"  on  verbal  con- 
tracts within  the  statute  not  only  prevents  suit  on  such  a  contract, 
but  prevents  such  a  contract  from  being  set  up  as  a  defense;  as 
for  instance,  in  an  action  on  the  quantum  meruit  by  a  party  who 
has  partly  performed  under  it"^ 

»*  Caylor  v.  Roe,  99  Ind.  1;  Jackson  v.  Myers,  120  Ind.  504,  22  N.  B.  Rep. 
90,  and  23  N.  E.  Rep.  86;   Feeney  v.  Howard,  79  Cal.  625,  21  Pac.  Rep.  984. 

»*•  Whipple  V.  Parker,  29  Mich.  369;  Whittaker  v.  Burrows  (Sup.)  24  N.  Y. 
8upp.  1011;  Patten  v.  Hicks,  43  Gal.  509.  And  see  cases  cited  in  foUowin^ 
note.  As  to  recovery  of  money  or  other  consideration  paid,  see  Wrfch  v. 
Darling,  69  Vt  136,  7  Atl.  Rep.  647;  Herrick  v.  Newell,  49  Minn.  198,  51  N. 
W.  Rep.  819;  Schroeder  v.  Loeber.  75  Md.  195,  23  Ati.  Rep.  679,  and  24  Atl. 
Rep.  226;  Worth  v.  Patton  and.  Sup.)  31  N.  E.  Rep.  1130;  Nelson  v. 
Shelby  M.  &  I.  Go.  (Ala.)  11  South.  Rep.  695.  Recovery  for  services  ren- 
dered. Gadman  v.  Markle,  76  Mich.  448,  43  N.  W.  Rep.  315;  Sprague  v. 
Haines,  68  Tex.  215,  4  S.  W.  Rep;  371;  Stevens*  Ex'rs  v.  Lee,  70  Tex.  279, 
8  S.  W.  Rep.  40;  Hartwell  v.  Young,  67  Hun,  472,  22  N.  Y.  Supp.  486;  Jeffery 
V.  Walker  (Sup.)  25  N.  Y.  Supp.  161;  Wonsettler  v.  Lee,  40  Kan.  367,  19 
Pac.  Rep.  862;  fcspringo-  v.  Bien  (Gom.  PI.  N.  Y.)  10  N.  Y.  Supp.  630;  Schoon- 
over  V.  Vachon,  121  Ind.  3,  22  N.  E.  Rep.  777;  Miller  v.  Eldredge,  126  Ind. 
461,  27  N.  E.  Rep.  132;  Taggart  v.  Tevanny,  1  Ind.  App.  339,  27  N.  B.  Rep. 
611;  Koch  V.  Williams  (Wis.)  52  N.  W.  Rep.  257.  Contra,  Kriger  v.  Leppel, 
42  Minn.  6,  43  N.  W.  Rep.  484.  Recovery  of  expenses  Incurred,  or  money 
paid  for  the  use  of  the  other  party.  Sprague  v.  Haines,  68  Tex.  216,  4  S. 
W.  Rep.  371.  Recovery  for  use  and  occupancy  of  land  from  one  who  has 
used  it  under  a  parol  agreement  which  he  refuses  to  carry  out  Walker  v. 
Shackelford  (Ark.)  5  S.  W,  Rep.  887;  post,  p.  784. 

*"King  V.  Welcome,  6  Gray  (Mass.)  41;  Baker  v.  Lauterbach,  68  Md.  64, 
11  Aa  Rep.  704;  McGinnls  v.  Fernandes,  126  lU.  228,  19  N.  E.  Rep.  44; 
Oeighton  v.  Sanders.  SO  111.  543;  Wheeler  v.  Frankenthal,  78  111.  124. 
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inio  may  Plead  the  Statute. 

The  benefits  of  the  statute  of  frauds  are  personal,  and  it  can  only 
be  set  up  by  the  parties  to  the  contract,  or  their  privies.*** 

Waiter  of  Statute. 

A  contract  not  put  in  writing,  as  required  by  the  statute  of 
frauds,  not  being  void,  but  simply  unenforceable  by  suit,  the  failure 
of  the  contract  to  comply  with  the  statute  may  be  waived  by  the 
party  to  be  charged,***  and  it  is  generally  held  to  have  been  waived 
if  not  pleaded."* 

Canflid  of  Laws. 

By  the  rules  of  private  international  law  the  validity  of  a  con- 
tract, so  far  as  regards  its  formation,  is  detei*mined  by  the  lex  loci 
contractus;  but  the  procedure,  including  the  proof,  in  an  action  on 
a  contract  is  governed  by  the  lex  fori.  In  a  leading  English  case, 
in  which  action  was  brought  in  England  on  a  verbal  contract  made 

**  Cabin  V.  Blgelow,  18  Pick.  (Mass.)  369;  Mewburn  v.  Bass  (Ala.)  2  South. 
aeiK  520;  Briggs  v.  United  States,  143  U.  S.  34a  12  Sup.  Ct  Rep.  391;  Dailey 
7.  Klosler,  35  Neb.  835.  53  N.  W.  Rep.  973;  Best  v.  Davis,  44  Dl.  App.  624; 
Gnmdies  v.  Kelso,  41  IlL  App.  200;  Houser  v.  Lament  P^  ^^fj,  P»  ^'^'*;  Book 
r.  jDStice  MIn.  Oo.,  58  Fed.  Rep.  106;  Bullion  &  Exch.  Bank  v.  Otto,  59  Fed. 
Bep.  256;  Chicago  Dock  Ck>.  v.  Kinzie,  49  111.  289;  King  v.  Bushnell,  121  lU. 
666,  13  N.  K  Rep.  245;  St  Louis,  etc.,  R  Ck>.  v.  Clark  (Mo.  Sup.)  25  S.  W. 
Rep.  192. 

^Montgomery  ▼.  Edwards,  46  Vt  151;  (Josand  v.  Bunker  (S.  D.)  50  N.  W. 
Rep.  84;  WestfaR  v.  Parsons,  16  Barb.  (N.  T.)  645;  Nunez  v.  Morgan,  77  Cal. 
427,  19  Pac  Hep.  753;  Brakefield  v.  Anderson,  87  Tenn.  206,  10  S.  W.  Rep. 
300. 

■•WeUs  ▼.  Monlhan,  59  Hun,  617,  13  N.  Y.  Supp.  156;  Id.,  129  N.  Y.  161. 
29  N.  E.  Rep.  232;  McClure  v.  Otrich.  118  111.  320,  8  N.  E.  Rep.  784;  Cosand 
7.  Bunker  (S.  D.)  60  N.  W.  Rep.  84;  Espalla  v.  Wilson,  86  Ala.  487,  5  South. 
Rep.  867;  Chicago  Dock  Go.  v.  Kinzie,  48  HI.  289;  Maybee  v.  Moore,  90  Mo. 
340,  2  a  W.  Rep.  471;  CJozart  v.  Land  Co.  (N.  C.)  18  S.  B.  Rep.  337;  Taylor 
T.  Penqulte.  35  Mo.  App.  389;  Cltty  v.  Southern  Q.  M.  Co.  (Tenn.)  24  S.  W.  Rep. 
121;  Barrett  v.  McAUister,  33  W.  Va.  738,  11  S.  E.  Rep.  220;  Iverson  v. 
Orkel  (Minn.)  57  N.  W.  Rep.  800;  QuinUn  v.  Raymond,  14  Daly,  87;  HamiU 
T.  HaU  (Colo.  App.)  35  Pac  Rep.  927;  Englehom  v.  Reitlinger,  55  N.  Y.  Super. 
(X  485.  Contra,  Harris  t.  Frank,  81  Cat  280,  22  Pac.  Rep.  850;  Semmes  r. 
WortiiingtDn,  38  Md.  298;  Popp  v.  Swanke,  68  Wis.  364,  31  N.  W.  Rep.  916; 
Berrien  v.  Sonthack  (City  Ct.  N.  Y.)  7  N.  Y.  Supp.  324;  Fontaine  v.  Bush, 
40  Minn.  141«  41  N.  W.  Rep.  405;   Bernhardt  v.  Walls,  29  Mo.  App.  206. 
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in  France,  and  which  was  valid  and  enforceable  by  the  French 
law,  it  was  held  that,  as  the  statute  of  frauds  did  not  go  to'  the  ex- 
istence of  the  contract,  but  affected  the  procedure  only,  and  pire- 
vented  proof,  the  statute  of  frauds  governed  the  case,  and  pre- 
vented a  recovery.***  This  case  haa  been  followed  by  the  courts  of 
some  of  our  states,  and  has  been  approved  by  the  federal  supreme 
court*'*  The  courts  of  many  other  states,  however,  have  held  the 
contrary,  and  will  enforce  a  contract  so  long  as  it  is  not  within  the 
statute  of  frauds  of  the  state  in  which  it  was  made^  and,  on  the 
other  hand,  wUl  refuse  to  enforce  a  contract  which  is  not  within 
their  own  statute,  but  is  within  the  statute  of  the  state  in  which 
it  was  made.*" 

SAME— CONTRACTS  WITHIN  SECTION  17. 

64.  Sectioii  17  applies  to  "contracts  for  the  sale  of  any 
goods,  wares,  and  merchandises  for  the  price  of  £10 
sterling  or  upwards."  The  limit  as  to  value  varies  some- 
what in  the  different  states. 

66.  The  section  applies : 

(a)  To  executory  as  well  as  executed  contracts  of 

sale. 

(b)  To  sales  at  auction  as  well  as  private  sales. 

(c)  In  most  states,  to  sales  of  choses  In  action, 

such  as  shares  of  stock,  bonds,  notes,  etc. 

(d)  To  sales  of  growing  crops  raised  by  cultivation 

and  labor. 

(e)  To  sales  of  timber  and  other  natural  produce 

of  land,  where  title  is  not  to  pass  until  after 
severance,  and  possibly  in  some  states  where 
it  is  to  pass  before. 

*"  Leroux  y.  Brown,  12  O.  B.  801. 

^  Downer  v.  Chesebrough,  36  Conn.  39;  Hunt  y.  Jones,  12  R.  I.  265;  Pritch- 
ard  V.  Norton.  106  U.  S.  134,  1  Sup.  Ct  Rep.  102. 

>"  DecoBta  ▼.  Daris,  24  N.  J.  Law,  319;  Cochran  r.  Ward  (Lad.  Sup.)  29  N. 
SL  Rep.  795;  Denny  y.  Williams,  5  Allen  (Haas.)  1;  Allshonse  ▼.  Ramsey,  6 
WharMPa.)  331;  Houghtaling  v.  Ball,  20  Mo.  503;    Ix)w  y.  Andrews,  1  Story, 

88]>earcasr^o.  8.559. 
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66.  It  doeft  not  apply  to  contracts  for  work  and  labor, 
but  a  eontract  ia  not  deemed  one  for  work  and  labor — 

(a)  In  a  few  jurisdictions,  where  it  contemplates 

the  ultimate  delivery  of  a  chattel,  though  it 
has  to  be  made. 

(b)  In  other  jurisdictions,  where  the  chattel  is  in 

existence,  though  labor  may  have  to  be  ex- 
pended on  it. 

(c)  In  other,  probably  most,  jurisdictions,  where 

the  chattel,  though  to  be  made,  is  one  which 
the  seller  ordinarily  makes  and  sells  in  the 
course  of  his  business.  It  is  otherwise  if  it 
is  one  which  must  be  specially  manufactured. 

(d)  In  some  jurisdictions  the  contract  is  for  work 

and  labor  if  any  labor  must  be  bestowed  on 
the  aiUde  before  delivery. 

67.  The  statute  expressly  excepts  contracts  of  sale  from 
its  operation — 

(a)  Where  the  buyer  accepts  and  actually  receives 

part  of  the  goods  sold;  but  there  must 
be — 

(1)  Delivery  by  the  seller. 

(2)  Acceptance  by  the  buyer. 

(3)  Actual  receipt  by  the  buyer. 

(b)  Where  the  buyer  gives  something  in  earnest  to 

bind  the  bargain,  or  in  part  pajrment 

(1)  The  pajrment  must  be  actually  made. 

(2)  It  must  be  of  something   of  value,    but 

need  not  be  money. 

(3)  It  may  be  made  at  any  time  before  ac- 

tion, except  wheire  the  statute  requires 
it  to  be  made  at  the  time  of  the  con- 
tract. 

The  statute  applies  to  all  contracts  for  the  sale  of  goods,  wares, 
and  merchandises  of  or  above  the  value  specified.  Though  there 
was  doubt  in  England,  to  remove  which  a  special  statute  was 


138  STATUTE  OF  FBAUD6.  [Ql.  4 

enacted,  it  has  been  held  with  us  that  the  statute  applies  not  only 
to  executed  contracts  of  sale,  but  also  to  executory  contmctSy  as,  for 
instance,  where  the  goods  are  not  specified,  but  are  to  be  afterwards 
obtained  by  the  seller,  or  selected  and  set  apart  to  the  purchaser,  or 
where  something  is  to  be  done,  such  as  weighing,  measuring,  or 
testing  to  ascertain  the  price.*** 
It  also  applies  to  sales  at  public  auction  as  well  as  private  sales.*** 
A  contract  for  the  sale  of  goods  is  not  taken  out  of  the  operation 
of  the  statute  by  the  fact  that  there  are  other  stipulations  to  which 
the  statute  does  not  apply."*  The  contract  must  be  for  the  sale 
of  goods,  and  a  promise,  therefore,  by  the  seller  of  bonds  or  other 
goods  to  take  them  back  is  not  within  the  statute.  It  is  a  promise 
to  rescind  the  sale,  not  a  promise  to  sell."^  So,  also,  a  contract 
by  which  one  of  the  parties  is  to  purchase  goods  for  the  other  at 
a  certain  price,  the  latter  agreeing  to  receive  and  pay  for  them 
on  delivery,  is  a  contract  of  agency,  and  not  of  bargain  and  sale, 
and  is,  therefore,  not  within  the  statute."*  Nor  is  an  oral  agree- 
ment for  a  trading  venture,  by  which  one  party  agrees  to  account 
to  the  other  for  half  the  profits  in  consideration  that  the  other 
shall  bear  half  the  losses,  within  the  statute.*** 

"Oood8,  Wnres^  and  Merchandises.^ 

It  has  been  held  in  England  that,  as  shares  of  stock  in  corjiora- 
tions  are  mere  choses  in  action,  and  incapable  of  partial  delivery 
and  acceptance,  contracts  for  their  sale  are  not  covered  by  this 
section  of  the  statute;  "•  and  the  courts  of  some  of  our  states  have 
taken  the  same  view.***  In  other  states  it  is  held  that  shares  of 
stock,  promissory  notes,  bonds,  and  the  like,  are  ''goods,  wares, 

»^  Bennett  v.  HuU.  10  Johns.  (N.  Y.)  364;  Lamb  v.  Crafts,  12  Mete.  (Mass.) 
353;  Edwards  v.  Grand  Trunk  U.  Co.,  48  Me.  379;  Newman  v.  Morris,  4  Har. 
^  M.  (Md.)  421;  Franklin  v.  Long,  7  GIU  &  J.  (Md.)  407;  Cason  v.  Gberly, 
6  Ga.  554;    Sawyer  v.  Ware,  36  Ala.  676. 

'**  Sin^tack  v.  Harding,  4  Har.  &  J.  186.     Sec,  also,  ante,  p.  12& 

"•Hanson  v.  Marsh,  40  Minn.  1,  40  N.  W.  Rep.  841. 

"•'Johnston  v.  Trask,  116  N.  Y.  130,  22  N.  E.  Rep.  377. 

•"Hatch  V.  McBrien.  83  Mich.  159,  47  N.  W.  Rep.  214, 

■•  Coleman  v.  Eyre,  45  N.  Y,  41  j  Green  v.  Brookins,  23  Mich.  48. 

'«*  Humble  v.  Mitchell,  11  Adol.  &  El.  205.  And  see  Pickering  v.  Applet^. 
Comyn,  354. 

»«  Whittemore  v.  Gibbs,  24  N.  H.  434;  Vawter  v.  Griffin,  40  Ind.  50a 
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and  merchandises,"  and  that  contracts  for  their  sale  are  within  the 
statnte.*"  It  has  also  been  h^d  that  a  sale  of  book  accounts,*" 
or  of  land  scrip,***  is  within  the  statute,  but  not  an  agreement 
for  sale  of  an  interest  in  an  invention  before  letters  patent  are 
obtained.*** 

In  some  states  the  statute  uses  the  words  "personal  property," 
instead  of  ''goods,  wares,  and  merchandises,"  and  these  would, 
of  course,  apply  to  choses  in  action.***  In  other  states  the  statute 
expressly  mentions  choses  in  action. 

As  we  have  already  seen,  crops  and  other  produce  of  land,  ob- 
tained by  labor  and  cultivation,  called  **fructus  industriales,"  are 
not  land,  nor  an  interest  therein,  within  the  fourth  section.  They 
are  regarded  as  goods,  wares,  and  merchandise,  within  the  seven- 
teenth section.**^  So,  also,  a  sale  of  "fructus  naturales,"  or  the 
natural  growth  of  land,  not  being  of  an  interest  in  land  where 
title  is  not  to  pass  until  after  severance,  is  regarded  as  within  the 
seventeenth  section.  Some  courts,  indeed,  hold  this  to  be  so,  though 
title  is  to  pass  before  severance.***  The  question,  however,  is  in- 
tricate, and  the  authorities  conflicting,  and  it  cannot  be  properly 
treated  at  any  length  in  an  elementary  work  on  contracts. 

A  contract  for  the  publication  of  an  advertisement  is  not  a  con- 
tract for  the  sale  of  goods,  chattels,  or  things  in  action.*** 

"TlBdale  t.  Harris,  20  Pick.  (Mass.)  9;  Boardman  v.  Cutter,  128  Mass. 
388;  Baldwin  v.  WlUlams,  3  Mete.  (Mass.)  365;  (}k>och  v.  Holmes,  41  Me. 
523;  Hudson  v.  Weir,  29  Ala.  294;  Pray  v.  MitcheU,  60  Me.  430;  Calvin  ▼. 
WfUiams,  3  Uar.  &  J.  (Md.)  38;  North  v.  Forest,  15  Conn.  400;  Hinchman  v. 
Liacoln,  124  U.  8.  38,  8  Sup.  Ct.  Rep.  369;  Bernhardt  v.  WaUs,  29  Mo.  App. 
*JU6;  Greenwood  v.  Law  (N.  J.  Err.  &  App.)  26  Atl.  Rep.  134.  A  subscription 
to  stock  Is  not  within  the  statute.  Webb  v.  Balto.  &  E.  S.  R.  Co.  (Md.)  26 
AtL  Rep.  113.  EflTect  of  rules  of  stock  exchange,  making  oral  contracts  bind- 
ing, on  sales  between  members.  Ryers  v.  Tuska  (Com.  PL  N.  Y.)  14  N.  T. 
Sapp.  g2& 

*  Watter  v.  Supple,  54  Ga.  17a 

***  Smith  V.  Bonck,  33  Wis.  19. 

••Somert^y  v.  Bnntin.  118  Mass.  279;  Blakeney  v.  Goode,  30  Ohio  St  350. 
But  see  Jones  ▼.  Reynolds,  120  N.  T.  213,  24  X.  K  Rep.  279. 

""Southern  Life  ln&  A  T.  Cb.  v.  Cole,  4  Fla.  359. 

■"Ante^  p.  lOtt. 

-Id. 

■*Goodiand  v.  Le  Clair,  78  Wis.  176,  47  N.  W.  Rep.  268. 
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In  most  states  the  statute  fixes  the  yaloe  of  the  goods  under 
which  contracts  for  their  sale  may  be  made  orallj  at  f50,  sub- 
stantially following  the  English  statute;  bnt  in  some  the  valae  is 
fixed  at  a  greater  or  less  amount.  In  two,  at  least,  no  yaloe  at 
all  is  fixed,  and  all  contracts  of  sale  are  within  the  statute.^^* 

Where  several  articles,  all  of  which  exceed,  but  no  one  of  which 
alone  reaches,  the  value  specified  in  the  statute,  are  purchased 
independently  at  different  times^  each  purchase  is  a  separate  con- 
tract, and  is  not  within  the  statute;  but  it  is  otherwise  if  the^  are 
all  purchased  at  the  same  time,  in  one  and  the  same  transaction.^^ 

Contracts  for  Work  and  Labor, 

A  difficult  question  has  arisen,  under  this  section  of  the  statate, 
where  labor  has  to  be  expended  on  the  thing  sold  before  the  con- 
tract is  executed,  and  the  property  transferred,  as  to  whether  the 
contract  is  for  the  sale  of  goods  within  the  seventeenth  section,  or 
for  work  and  labor,  and  therefore  enforceable  if  to  be  performed 
within  a  year,  so  as  not  to  be  within  the  fourth  section.  The 
decisions  on  this  question  are  not  in  accord. 

In  England  it  is  held  that  the  contract  is  for  a  sale  of  goods  if 
it  contemplates  the  ultimate  delivery  of  a  chattel,  **I  do  not 
think,"  it  was  said  in  an  English  case,  "that  the  test  to  apply  to 
these  cases  is  whether  the  value  of  the  work  exceeds  that  of  the 
materials  used  in  its  execution;  for,  if  a  sculptor  were  employed 
to  execute  a  work  of  art,  greatly  as  his  skill  or  labor,  supposing 
it  to  be  of  the  highest  description,  might  exceed  the  value  of  the 
marble  on  which  he  worked,  the  contract  would,  in  my  opinion, 
nevertheless  be  a  contract  for  the  sale  of  a  chattel."  *^" 

The  courts  of  this  country  generally  repudiate  this  doctrine,  but 
they  differ  as  to  what  they  deem  the  correct  rule.^^* 

*'*In  Florida  and  Iowa  no  limit  at  all  is  specified.  In  Arkansas,  MainCr 
Missouri,  New  Jersey,  the  limit  is  $30.  In  California  and  Idaho  it  Is  $200. 
In  Vermont  It  is  $40.     In  New  Hampshire  it  is  $3a 

»"  Baldey  v.  Parker,  2  Bam.  &  C.  37. 

*"*  Lee  y.  Griflin,  1  Best  &  S.  272.  Contra,  as  to  agreement  to  paint  a  por- 
trait, Turner  v.  Mason,  65  Mich.  662,  32  N.  W.  Rep.  846. 

^"Bnt  see  BurreU  v.  Highleyman,  33  Mo.  App.  183.  In  some  states  the 
statute  expressly  excepts  goods  to  be  manufactured.  Flynn  t.  Dougherty,  91 
CaL  669,  27  Pac.  Rep.  108a 
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In  Bome  states  it  is  held  that  a  contract  for  the  sale  of  some- 
tliijig  which  the  seller  ordinarily  makes  and  sells  in  the  coarse  of 
Us  business  is  a  contract  for  the  sale  of  goods,  and  not  for  work 
and  labor,  though  he  may  not  have  the  goods  on  hand,  but  may 
have  to  manufacture  them;  but,  if  the  goods  are  not  such  as  he 
ordinarily  makes,  and  haye  to  be  specially  manufactured  for  the 
buyer,  the  contract  is  for  work  and  labor. ^^* 

In  other  states  a  distinction  is  made  between  goods  in  existence 
when  the  contract  is  made  and  goods  that  have  to  be  manufac- 
tured, and  it  is  held  that  when  the  chattel  is  in  existence  the  con- 
tract should  be  deemed  one  of  sale,  even  though  it  may  have  been 
ordered  from  a  seller  who  is  to  do  some  work  upon  it  to  adapt  it 
to  the  uses  of  the  purchaser.  Such  a  rule  makes  but  a  single  dis- 
tinction, and  that  is  between  existing  and  nonexisting  chattels.^^^ 

Still  other  courts  hold  that  the  contract  is  not  for  the  sale  of 
goods,  but  for  work  and  labor,  where,  under  the  contract,  any 
hbor  is  to  be  bestowed  upon  the  article  before  it  is  delivered.^^* 

la  some  states  this  question  is  regulated  by  special  provisions 
of  the  statute."^ 
Acceptance  and  Reee^, 

The  statute  does  not  require  a  memorandum  if  the  buyer  '^accept 
part  of  the  goods  so  sold,  and  actuaUy  receive  the  same."    To  take 

'^Goddard  ▼.  Binney,  115  Mass.  450;  Lamb  y.  Grafts,  12  Mete  (Mass.)  353; 
Presoott  y.  Locke,  51  N.  H.  94;  Mixer  v.  Howarth,  21  Pick.  (Mass.)  205; 
Pratt  y.  MiUer,  109  Mo.  78.  18  S.  W.  Rep.  965;  Atwater  v.  Hough,  29  Conn. 
509;  Oockett  y.  Scribner,  64  Me.  447;  Edwanls  y.  Grand  Trunk  R.  Ck>.,  48 
Me.  379;  Finney  v.  Apgar,  31  N.  J.  Law,  2G7;  Meincke  v.  Palk,  55  Wis.  427, 
13  N.  W.  Rep.  545;  Central  Lltli.  &  E.  Co.  y.  Moore,  75  Wis.  170,  43  N.  W. 
Uep.  1124.     See.  also,  Passaic  Manufg  Co.  y.  Hoffman,  3  Daly  (N.  Y.)  495. 

*•  Parwm  v.  Loucks,  48  N.  Y.  17;  Cooke  y.  MUlard,  65  N.  Y.  352;  Deal  y. 
Maxwell,  51  N.  Y.  652;  Higgins  y.  Murray,  73  N.  Y.  252;  Alfred  Shrlmpton 
&  Sons  T.  Dworsky  (Com.  PI.  N.  Y.)  21  N.  Y.  Supp.  461;  Pawelskl  v.  Har- 
greaTes,  47  N.  J.  Law,  334;  Pitkin  y.  Noyes,  48  N.  H.  294;  Rutty  y.  ConsoL 
Fruit  Jar  Co.  (Sup.)  13  N.  Y.  Supp.  331.  A  contract  to  paint  a  portrait  is 
not  within  tbe  statute.  Turner  y.  Mason,  65  Mich.  662,  32  N.  W.  Rep.  846. 
Nor  Is  a  contract  for  the  manufacture  of  circulars.  Hinds  y.  Kellogg  (Com. 
PL  N.  Y.)  13  N.  Y.  Supp.  922. 

""  Bidielberger  y.  McCaul^,  5  Har.  &  J.  (Md.)  213;  Rentch  y.  Long,  27  Md. 
188;  Bagl^  y.  Walker  (Md.)  27  Aa  Rep.  1033: 

*"  MIghell  V.  Dougherty  (Iowa)  53  N.  W.  Rep,  402. 
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the  contract  ont  of  the  statute  under  this  clause,  there  must  be  a 
receipt  of  the  goods,  or  a  part  of  them,  as  well  as  an  acceptance"' 
Mere  words,  without  acts  showing  acceptance  and  receipt,  are  not 
enough.^^'  It  makes  no  difference  at  what  time  with  reference 
to  the  contract  the  goods  are  accepted,  or  at  what  time  with  refer- 
ence to  the  contract  or  the  acceptance  they  are  received,  and  thej 
may  be  accepted  at  one  time  and  received  at  another,^**  but  both 
acceptance  and  receipt  are  necessary.  The  terms  are  not  synony- 
mous; there  may  be  acceptance  without  receipt,  and  receipt  without 
acceptance.  If,  for  instance,  the  buyer  looks  at  the  goods,  and  says 
that  he  will  take  them,  but  leaves  them  in  the  possession  of  the 
seller,  he  accepts,  but  does  not  receive,  them;  and,  if  he  takes  them 
into  his  possession  to  examine  them,  and  refuses  to  take  them,  he 
receives  them,  but  there  is  no  acceptance.  In  neither  case  are 
the  requirements  of  the  statute  satisfied."* 

Of  course,  delivery  by  the  seller  is  essential,  for  without  this  an 
acceptance  and  actual  receipt  by  the  buyer  would  be  impossible. 
There  can  be  no  acceptance  and  receipt  in  the  absence  of  a  delivery 
with  the  intention  of  vesting  the  right  of  possession  in  the  purchaser. 

»'"Boardman  v.  iSpooner,  13  Allen,  353;  Shlndler  v.  Houston,  1  N.  Y.  261: 
Stone  V.  Browning,  68  N.  Y.  598;  Powder  River  L.  S.  Co.  v.  Lamb  (Neb.)  56 
N,  W.  Rep.  1019;  Houghtaling  v.  Ball,  19  Mo.  84;  Alderton  v.  Buchoz,  3 
Mich,  322;  Smith  v,  Evans  (S.  C.)  15  S.  B.  Rep.  344;  Atwood  v.  Lucas,  53 
Me.  508;  Maxwell  v.  Brown,  39  Me.  98;  Lay  v.  Neville,  25  CaL  545;  Spear  v. 
Bach.  82  Wis.  192,  52  N.  W.  Rep.  97;  Edwards  v.  Grand  Trunk  R,  Co.,  48 
Me.  379;  Hill  v.  McDonald,  17  Wis.  97.  Delivery  on  Sunday,  subsequent,  ae 
ceptance.  See  Schmidt  V.  Thomas,  75  Wis.  529,  44  N.  W.  Rep.  771.  Sur- 
render of  a  farm  and  the  tools  on  it  to  the  vendee  under  an  oral  sale,  and 
use  of  the  tools  by  him,  takes  the  sale  of  the  tools  out  of  the  statute.  Wil- 
kinson V.  Wilkinson,  61  Vt  409,  17  Atl.  Rep.  795.  Delivery  and  acceptance 
of  bar  in  a  building  belonging  to  third  person  shown  by  acts  without  removal. 
Bowe  V.  EUls  (Com.  PI.  N.  Y.)  22  N.  Y.  Supp.  369. 

**  Shlndler  v.  Houston,  supra. 

»-  McKnlght  V.  Dunlop,  5  N.  Y.  537;  Marsh  v.  Hyde,  3  Gray  (Mass.)  331; 
Gault  V.  Brown,  48  N.  H.  183;  Richardson  v.  Squires,  37  Vt  640;  Schmidt  v. 
Thomas,  75  Wis.  529,  44  N.  W.  Rep.  771;  Amson  v.  Dreher,  35  Wis.  615;  Mc- 
Carthy V.  Nash,  14  Minn.  127  (Gil.  95);  Ortllff  v.  Klitzke,  43  Minn.  154,  44 
N.  W.  Rep.  1085. 

»  Hewes  v.  Jordan,  39  Md.  472;  Knight  v.  Mann,  118  Mass.  143;  Alfred 
Shrlmpton  &  Sons  v.  Dworsky  (Com.  PI.  N.  Y.)  21  N.  Y.  Supp.  461;  Stone  v. 
Browning,  68  N.  Y.  59& 
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Delivery,  however,  or  attempt  to  deliver^  by  the  seller,  as  where  he 
ships  according  to  the  buyer's  directions,  does  not  take  the  ease 
out  of  the  statute  if  the  buyer  refuses  to  accept  when  the  goods  are 
tendered.*"  The  goods,  however,  having  been  once  accepted  cannot 
be  afterwards  rejected  so  as  to  bring  the  sale  within  the  operation 
of  the  statute.*" 

Earned  and  Pari  Payment. 

Nor  does  the  statute  apply  to  contracts  of  sale  if  the  buyer  "give 
something  in  earnest  to  bind  the  bargain  or  in  part  payment" 

There  are  few  decisions  as  to  the  meaning  of  '^earnest"  In  a 
Massachusetts  case  each  of  the  parties  to  an  oral  contract  for  the 
sale  of  goods  had  deposited  money  in  the  hands  of  a  third  person  as 
a  forfeiture  in  case  either  party  should  refuse  to  fulfill  the  con- 
tract, and  it  was  contended  that  this  amounted  to  a  payment  in 
i*amest  to  bind  the  bargain,  but  it  was  held  otherwise.  "As  used 
in  the  statute  of  frauds,"  it  was  said,  "  'earnest'  is  regarded  as  a 
part  payment  of  the  price."  *•*  This,  however,  need  not  necessarily 
be  so;  80  long  as  there  is  an  actual  payment  for  the  purpose  of  bind- 
ing the  bargain,  it  cannot  be  necessary  to  ask  whether  it  was  to 
apply  on  the  price.*" 

To  constitute  payment  in  earnest  or  in  part  payment  there 
must  be  an  actual  payment.  A  promise  to  pay  would  not  be 
enough,  nor  would  an  unaccepted  offer  or  tender  of  payment"* 

**  Jones  T.  Mechanics*  Bank,  29  Md.  287.  And  see  Gaulklns  v.  Hellman,  47 
X.  y.  448;  Shepherd  ▼.  Pressey,  32  N.  H.  49;  Scotten  v.  Sutter,  37  Mich.  526; 
BUUn  V.  Henkel,  9  Colo.  394,  13  Pac.  Rep.  420;  Fontaine  ▼.  Bush,  40  Minn. 
141,  41  N.  W.  Kep.  465;  Smith  y.  Brennan,  62  Mich.  349,  28  N.  W.  Bep.  892; 
Asnew  T.  Dumas  (Vt)  23  AtL  Rep.  634;  Galvin  y.  Mackenzie,  21  Or.  184,  27 
Pac  Rep.  1039.  Contra,  Liggett  y.  Tobacco  Co.  (Iowa)  56  N.  W.  Rep.  417. 
Bat  d^yery  to  the  buyer's  agent  as  directed  is  enough.  Snow  v.  Warner,  10 
Mete.  (Mass.)  132;  Dean  y.  Tallman,  105  Mass.  443;  Schroder  y.  Palmer 
Haidwaie  Co.,  88  6a.  578,  15  S.  B.  Rep.  327.  Acceptance  of  goods  shipped 
takes  the  case  ont  of  the  statute,  notwithstanding  a  prior  telegram  not  to 
ship  tbem.     Somyan  y.  Sulliyan,  70  Mich.  583,  38  N.  W.  Rep.  472. 

"Morton  y.  Tibbltts,  15  Q.  B.  428. 

"Howe  y.  Hayward,  108  Mass.  54. 

"  Langfbrt  y.  Ttter,  1  Salk.  113. 

"Artcber  y.  2Seh,  6  Hill  (N.  Y.)  at  page  206;  Walrath  y.  Ingles,  64  Barb. 
265;  Bdgerton  y.  Hedge,  41  Vt  676.     Giying  the  seller  credit  on  an  existing 
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The  payment  need  not  be  of  money,  but  may  be  of  anything  of  Tadne 
in  the  eye  of  the  law.**'  A  promise  to  pay  a  debt  due  by  the  seller, 
whereupon  he  is  discharged  by  the  debtor,  has  been  held  suffi- 
cient*" 

In  some  states  the  statute  expressly  requires  the  payment  to  be 
made  at  the  time  of  the  contract,  in  which  case  a  payment  not 
made  at  the  time  is  not  sufficient*"  '*But,"  said  the  court  in  a 
New  York  case,  "when  a  contract  for  the  sale  of  i)er8onal  prop- 
erty, valid  at  common  law,  is  made,  and  the  buyer  afterwards  jwiys 
expressly  to  bind  the  contract,  or,  when  payment  is  made,  the 
parties  then  reaffirm  or  restate  the  terms  of  the  contract,  and  their 
minds  then  meet  so  as  to  make  a  contract,  the  statute  is  undoubt- 
edly satisfied.  Buch  a  payment  is  made  at  the  time  of  the  con- 
tract, and  not  afterwards."  *••  In  most  of  the  states  there  is  no 
such  requirement  as  this,  and,  in  its  absence,  or  even  where  there 
is  a  somewhat  similar  requirement,  it  is  held  that  payment,  like 
the  memorandum  when  it  is  resorted  to/**  may  be  made  at  any 
time  before  action  on  the  contract*** 


SAME— FOBM  REQUIRED  BY  BECTIOH  17. 

68.  This  section  requires  that  ''some  note  or  memoran- 
dum in  -writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract  or  their 
agents  thereunto  authorized." 

debt  Is  payment  Norwegian  Plow  Co.  t.  Hawthorn,  71  Wis.  629,  37  N.  W. 
Rep.  825. 

>"  Combs  T.  Bateman,  10  Barb.  (N.  Y.)  573;  Dow  v.  Worthen,  37  Vt  108. 
Giving  the  buyer  of  grain  the  use  of  sacks  where  the  use  of  the  sacks  was 
estimated  as  part  or  the  price  to  be  paid,  is  part  payment  Weh:  ▼.  Hudnut, 
115  Ind.  525,  18  N.  E.  Rep.  24. 

*-  Cotterill  v.  Stevens,  10  Wis.  306. 

«  Hunter  v.  Wetseli,  57  N.  Y.  375,  84  N.  Y.  649;  AUls  v.  Read,  45  N.  Y.  142; 
Kerlthof  v.  Atlas  Paper  Co.,  68  Wis.  674,  32  N.  W.  Rep.  760. 

»*  Hunter  v.  Wetsell,  supra. 

«  Ante,  p.  116. 

""Thompson  v.  Alger,  12  Mete.  (Mass.)  428.  And  see  Davis  t.  Moore,  13 
Me.  424;  Gault  v.  Brown,  4S  N.  H.,  at  page  189. 
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68.  The  rules  as  to  the  form  reqxdred  by  this  section  are 
the  same  as  in  ease  of  section  4,  except  that — 

EZCEFnON — The  consideration  need  not  appear. 

Wkere,  in  the  absence  of  a  part  acceptance,  and  receipt  of  the 
j>oodfl  mM^  or  payment  in  earnest  or  in  part  payment,  a  note  or 
memorandnm  in  writing  is  resorted  to,  it  mnst  comply  with  the 
mles  which  we  have  already  stated  in  dealing  with  the  form  re- 
qaired  by  section  4,  with  the  single  exception  that  the  considera- 
tion for  the  sale  need  not  appear  in  writing.^*'  Since  the  seven- 
teenth section  only  applies  to  the  sale  of  goods,  it  will  be  pre- 
samcd,  in  the  absence  of  a  specified  consideration  for  the  sale,  that 
there  was  a  promise  to  pay  a  reasonable  price,  provided,  of  course, 
there  has  been  no  express  verbal  agreement  as  to  price  which  will 
rebat  such  presumption* 

SAME— SFFECT  OP  NONCOHFLIANCE  WITH    SECTION   17. 

00.  The  seventeenth  section  declares  that  no  contract 
wUeh  fidls  to  comply  with  its  reqxdrements  "shall  be  al- 
lowed to  be  good." 

61.  As  in  the  case  of  the  fourth  section,  it  is  generally 
hsld  that  this  does  not  go  to  the  existence  of  the  contract, 
bat  merely  prevents  its  enforcement  by  requiring  written 
evidence. 

62.  In  Illinois,  and  probably  other  states,  this  section  has 
not  been  enacted. 

It  wiU  be  noticed  that,  if  there  be  no  acceptance  and  receipt,  no 
part  payment,  and  no  memorandnm  in  writing,  the  section  de- 
clares that  the  contract  shall  not  *'he  allowed  to  be  good,"  thus 
differing  from  section  4,  which  merely  declares  that  no  action  shall 
be  broQght  In  England  it  seems  not  to  have  been  directly  de- 
cided whether  these  words  mean  that  the  contract  shall  be  utterly 
▼wd,  or  merely  incapable  of  being  sued  upon,  as  in  case  of  con- 
tracts under  section  4;  and  the  dicta  of  the  judges  are  conflicting. 

■•  P<rt.  Com  161;  Leake,  Cent  27a 

LAW  CX)HT,— 10     . 
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Mr.  Anson  and  Mr.  Pollock,  in  their  woAs  <ni  Contract^  take  the 
latter  position.^*^  In  this  countiy  the  question  has  been  decided^and 
it  has  been  held  that  the  difference  in  the  wording  of  the  two  sec- 
tions of  the  statute  in  this  respect  is  immaterial,  and  that  failure 
of  a  contract  within  the  seventeenth  section  to  comply  with  its  re 
quirements,  does  not  go  to  its  existence,  but  merely  renders  it  un- 
enforceable by  snit,  as  is  the  case  with  rerbal  contracts  within 
the  fourth  section.***  It  has  even  been  so  held  as  to  a  statute  declar- 
ing that  no  contract  which  failed  to  comply  with  its  requirements 
should  be  good  ^and  ▼alid.''^**  The  decisions  are  based  not  so 
much  on  the  strict  meaning  of  these  words  as  on  the  policy  of  the 
statute,  which  was  enacted,  not  to  prevent  the  voluntary  carrying 
out  of  verbal  ccmtracts,  but  to  shut  the  doors  against  fraud  and 
perjuiy.  In  Missouri,  however,  it  has  been  hdd  that  section  17, 
unlike  section  4,  goes  to  the  very  existence  of  the  contract**^ 

**  Anson,  Cont  07;   PoL  Cent  005. 

***  Townsend  v.  Hargraves,  118  Mesa  825.   Bee,  also,  ante,  p.  12a 

"^Townsend  v.  Hargrayes,  supra. 

>^  Hougbtallng  v.  Ball,  20  Mo.  56a. 
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CONSIDERATION  DEFINED. 

63.  Consideration  is  that  which  moves  from  the  prom- 
isee, or  to  the  promisor,  at  the  express  or  implied  request 
of  the  latter,  in  return  for  his  promise. 

64.  As  the  term  is  used  in  the  law  of  contract,  it  means 
a  ''valuable''  consideration;  that  is,  something  having  value 
in  the  eye  of  the  law.  It  may  consist  either  in  "some 
light,  interest,  profit,  or  benefit  accruing  to  one  party,  or 
some  forbearance,  detriment,  loss,  or  responsibility  given, 
suffered,  or  undertaken  by  the  other." 

65.  It  must  be  disting^uished  from  motive,  and  from  a 
''good"  consideration,  or  such  as  is  founded  on  natural 
duty  and  affection,  and  which  the  law  does  not  regard  as 
*"  valuable." 
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We  shall  presentlj  see  that  the  law  requires  every  simple  contract 
to  be  based  on  what  it  deems  a  valuable  consideration^  and  we  shall 
also  take  np  in  tnm  the  different  forms  which  consideration  may 
assmne,  and  explain  at  length  what  is  deemed  a  consideration.^  At 
the  outset,  however,  it  will  be  well  to  explain  in  a  general  way  what 
we  mean  when  we  speak  of  the  consideration  for  a  piomisa  Con- 
sideration means  that  which  moves  from  the  promisee  or  to  the 
promisor,  at  the  latter's  request,  in  return  for  his  promise.  If,  for 
instance,  one  man,  by  paying  another  a  sum  of  money,  procures  a 
promise  from  the  latter  in  return  to  do  something  for  his  benefit, 
the  money  paid  is  the  consideration  for  the  promise.  Considera- 
tion, however,  need  not  necessarily  be  the  payment  of  money.  As 
said  in  an  English  case,  it  may  consist  in  some  other  ^ght,  in- 
terest, profit,  or  benefit  accruing  to  one  party,  or  some  forbearance, 
detriment,  loss,  or  responsibility  given,  suffered,  or  undertaken  by 
the  other;" '  provided,  however,  the  benefit  conferred,  or  detriment 
suffered  is  deemed  of  value  in  the  eye  of  the  law.'  There  most,  as 
we  shall  see,  be  some  real  benefit  conferred,  or  some  real  detriment 
suffered.^  If  a  person  does  work  for  another  on  the  latter's  express 
or  implied  promise  to  pay  for  it;  or  if  a  person  gives  another  per- 
mission to  use  his  property  in  return  for  a  promise;  or  if  a  person 
gives  up  his  right  to  sue  another,  on  the  latter's  promise  to  pay 

^  For  the  history  of  consideration,  the  student  should  read  Anson,  Oont.  36; 
Poll.  Cont  179;  Holmes,  Com.  Law,  253-271,  284-287. 

*  Currle  v.  Misa,  L.  R.  10  Exch.  1G2;  Handrahan  v.  0*Began,  45  Iowa,  20S; 
Derecmon  v.  Shaw,  67  Md.  199,  14  AtL  Rep.  474;  Hamer  v.  Sidway,  124  K. 
T.  638,  27  N.  E.  Rep.  256;  Bainbridge  v.  Firmstone,  8  Adol.  &  B.  743;  Byrne 
y.  Cummings,  41  Miss.  192;  Conover  y.  SUllweU,  34  N.  J.  Law,  54;  I>ay  y. 
Gardner,  42  N.  J.  Eq.  199,  7  Atl.  Rep.  365;  Wolford  v.  Powers,  85  Ind,  2&4: 
Sanders  y.  Carter  (Ga.)  17  S.  E.  Rep.  345;  Dorwin  y.  Smith, '35  Vt  69;  Glas- 
gow y.  Hobbs,  32  Ind.  440;  Train  y.  Gold,  5  Pick.  (Mass.)  380;  Emerson  y. 
Slater,  22  How.  48;    Taylor  y.  Wmiams,  120  Ind.  414,  22  N.  E.  Rep.  118. 

And  see  the  old  cases  of  Trayer  y. (1667)  1  Sid.  57;  Paynter  y.  Cham- 

berlyn  (1639)  1  Rolle,  Abr.  22;  Hawes  y.  Smith  (1675)  2  Ley.  122. 

■  Post,  p.  164. 

*  Post,  p.  164.  A  gift  of  bonds  inter  yiyos,  for  Instance,  inyaUd  by  reason 
of  nondeliyery,  Is  not  a  sufficient  consideration  for  a  promise  by  the  donor  to 
pay  the  donee  the  yalue  of  the  bonds  in  return  for  their  use  and  appropria- 
tion by  him  for  the  purposes  of  his  own  business.  Flanders  y.  Blandyp  45 
Ohio  St  108, 12  N.  E.  Rep.  321. 
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moo^  or  do  aome  other  act — ^there  is  in  each  case  either  a  benefit 
are ming  to  the  i>romi8or,  or  a  detriment  suffered  by  the  promisee, 
or  both;  and  this  is  the  consideration  for  the  promise.  Bo,  also,  if 
a  person  promises  another  to  do  something  on  the  latter's  promising 
him  to  do  something,  as  where  one  man  promises  another  to  sell  him 
goodS)  and  the  promisee  promises  to  bny  them,  and  pay  for  them,  a 
right  is  conferred  by  each  to  the  benefit  of  the  other's  promise,  and 
a  responsibility  is  undertaken  by  each.  The  promise  of  each  is  the 
consideration  for  the  promise  of  the  other." 

The  fact  that  the  benefit  conferred  or  detriment  suffered  is  slight 
does  not  render  it  any  the  less  a  valuable  consideration.  Any  real 
benefit  or  detriment  is  sntBcient,  for,  as  we  shall  i>resently  see,  the 
courts  wiD  not  inquire  whether  the  consideration  is  adequate.  If 
it  is  leaL  that  is  enough.  The  mere  appointment  of  a  person  as 
goardiaB,  tor  Instance,  is  sufficient  to  support  his  promise  to  act 
without  compensation;*  and  the  naming  of  a  child  after  a  person 
win  support  his  promise  to  pay  a  large  sum  of  money.' 

There  may  eren  be  a  consideration  without  the  accrual  of  any 
benefit  at  aU  to  the  promisor.  It  is  sufficient  if  something  real  has 
been  done,  forborne,  suffered,  or  undertaken  by  the  promisee.  If 
he  has  suffered  any  detriment,  however  slight,  or,  though  he  has 
raffoed  no  real  detriment,  if  he  has  done  what  he  was  not  otherwise 
boond  to  do,  in  return  for  the  promise,  he  has  given  a  consideration; 
and  the  court  will  not  ask  whether  the  promisor  was  benefited.* 
Where^  for  instance,  the  owner  of  boilers  gave  another  permission 
to  weigh  them  on  the  latter's  promise  to  return  them  in  good  con- 
dition, the  permission  and  advantage  taken  of  it  was  held  a  suffi- 
cient consideration  for  the  promise.    "The  defendant,^  said  the 

•Punk  V.  Hough,  20  lU.  146;  Earle  v.  AngcU,  157  Mass.  294,  32  N.  E.  Rep. 
IM.   And  see  post,  p.  165. 

*  State  ▼.  Baker,  8  Md.  44.     Ckmtra,  Smith's  Gase,  8  Leon.  88. 

*Wolfoid  ▼.  Powers,  86  Ind.  294;  Diffenderfer  v.  Scott,  5  Ind.  App.  243,  82 
N.  E.  Rep.  87. 

•TraTer   v.  ,  1   Sid.   67;   Chick  v.   Trevett,  20  Me.   462;   Plsher  y. 

Bartlett,  8  GreenL  (Me.)  122;  Hind  v.  Holdship,  2  Watts  (Pa.)  104;  Glas- 
gow  ▼.  Hobbs,  32  Ind.  440;  Gates  v.  Bales,  78  Ind.  285;  Forster  r.  Fuller, 
6  MasiL  68;  Dogrle  r.  Dixon,  97  Mass.  208;  Gobb  v.  Gowdery,  40  Vt  26;  Hall 
Hasurg  Go.  ▼.  Supply  Co..  48  Mich.  331, 12  N.  W.  Rep.  205;  Hilton  y.  Sooth- 
widL,  17  Me.  803;  Hannan  y.  Towers,  3  Har.  &  J.  (Md.)  151. 
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court,  **haLi  some  reason  for  wishing  to  weigh  the  boilers,  and  he 
could  do  so  only  by  obtaining  permission  from  the  plaintiit,  which 
he  did  obtain  by  promising  to  return  them  in  good  condition.  We 
need  not  inquire  what  benefit  he  expected  to  derive.  The  plaintiff 
might  hare  given  or  refused  leave.^  *  On  this  principle,  the  refrain- 
ing by  a  i)erson  from  the  use  of  liquor  and  tobacco  for  a  certain  time 
at  the  request  of  another  has  been  held  a  sufficient  consid^ation  for 
a  promise  by  the  latter  to  pay  him  a  sum  of  money.^*  In  this  case 
the  promisee  is  probably  even  benefited  in  performing  his  part  of 
the  agreement,  and  the  promisor  may  not  receive  any  benefit  The 
promisee,  however,  gives  up  a  right,  and  that  is  enough.  So,  also, 
where  a  person  traveled  for  his  own  pleasure  and  benefit  at  the  re- 
quest of  another,  this  was  held  sufficient  to  support  a  promise  by 
the  latter  to  reimburse  him  for  his  expenses;  ^^  and,  where  an  ex- 
ecutor forbore  to  act  as  such  on  his  coexecutor's  promise  to  divide 
commissions  with  him,  the  forbearance  was  held  a  consideration 
for  the  promise.** 

It  has  even  been  held  that  the  liability  incurred  in  purchasing 
property  upon  the  faith  of  a  promise  made  by  another  to  contribute 
a  certain  sum  in  part  payment  of  the  price  is  a  sufficient  considera- 
tion to  make  the  promise  binding;  *'  and  where  a  person  agreed  to 
contribute  a  sum  of  money  for  the  purpose  of  discharging  a  mort- 
gage on  church  property,  on  condition  that  the  church  would  raise 
the  balance  by  voluntary  subscription,  and  the  church,  through 
the  pastor  as  its  agent,  promised  to  and  did  make  the  effort  and 
perform  the  condition,  it  was  held  that  the  promise  became  binding, 
and  that  a  note  given  in  fulfillment  thereof  was  based  on  a  suffi- 
cient consideration.** 

Like  any  other  simple  contract,  a  guaranty  or  a  promise  to  pay 

*  Bainbrldge  t.  Firmstone,  8  Adol.  &  El.  743. 

>*Hamer  t.  Sidway,  124  N.  T.  538,  27  N.  E.  Rep.  256;  Talbott  v.  Stemmona, 
89  Ky.  222,  12  S.  W.  Rep.  297;  LlndeU  v.  Rokes,  GO  Mo.  249. 

"Deyecmoa  t.  Shaw,  69  Md.  199,  14  AU.  Rep.  464. 

**  Oblendorff  ▼.  Kanne,  66  Md.  495,  8  Atl.  Eep.  851.  See,  also,  John  v.  John, 
laTft.  Stt ISflt  15  Atl.  Rep.  675.  ""^ 

"»  Steele  v.  Steele,  75  Md.  477,  23  AU.  Bep.  959;  Skidmors  v.  Bradfora.  L. 
R.  8  Eq.  184. 

*•  Roberts  v.  Cobb,  108  N.  Y.  600,  9  N.  B.  Rep.  500. 
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another's  debt  must  be  sapported  by  a  consideration,^*  but  the  guar- 
antor or  promisor  need  not  receive  any  benefit  so  long  as  the  prom- 
isee has  suffered  a  detriment,  or  forborne  to  exercise  a  right 
Where  a  note,  for  instance,  executed  for  a  valuable  consideration, 
is,  before  its  delivery  to  the  payee,  guarantied  by  a  third  person,  the 
consideration  from  the  payee  to  the  makers  is  sufficient  to  support 
the  guaranty.**  So,  also,  the  discharge  of  a  debtor  by  his  creditor, 
either  from  liability  for  the  debt "  or  from  lawful  imprisonment  for 
ttie  debt,^*  is  a  consideration  for  a  promise  by  a  third  peigos'f^  pay 
the  debt  Even  forbearance  to  sue,  or  extension  of  the  time  for  the 
payment  of  a  debt,  will  supx>ort  a  third  person's  promise  to  pay  or 
guaranty  it**  So,  where  a  new  bond  was  given  as  a  substitute  for 
an  old  one,  the  surrender  of  the  old  bond  was  held  a  consideration 
for  the  new  bond,  and  for  the  guaranty  of  a  third  person  indorsed 
on  it** 

Marriage  is  a  valuable  consideration  for  a  promise,**  and  mutual 
promises  to  marry  are  a  consideration  each  for  the  other.** 

DiMinguiAed  from  Motive^  and  from  "OocxP^  OonMercUicn. 

Consideration  must  not  be  confounded  with  motive.  They  are 
not  the  same  thing.**    Consideration  means  something  which  is  of 

*Po6t  p.  153,  note  90. 

"Wlnans  v.  Manufacturing  Co.,  48  Kan.  Trt,  30  Pac.  Rep.  1C3.  And  see 
Heyman  v.  Dooley,  77  Md.  162,  26  Atl.  Rep.  117. 

"Whitney  v.  Clary,  146  Mass.  150,  13  N.  E.  Rep.  303;  Carpenter  v.  Page, 
144  Mass.  315, 10  N.  B.  Rep.  853. 

» Smith  V.  Montelth,  13  Mees.  &  W.  427.  It  is  otherwise  if  the  arrest  is 
aniawfnL    Post,  p.  176. 

>*  Bank  of  New  Hanover  T.  Bridgers,  98  N.  C.  67,  3  S.  E.  Rep.  826.  See,  also, 
post,  p.  172. 

•Erie  Co.  Sav.  Bank  r.  Colt,  104  N.  Y.  532,  11  N.  E.  Rep.  54.     See  post 

p.  17a 

"  ShadweU  v.  ShadweU,  9  C.  B.  (N.  8.)  159;  Wlllard  v.  Stone,  7  Cow.  (N.  T.) 
22;  Wright  v.  Wright.  54  N.  Y.  437;  Peck  v.  Vandemark,  99  N.  Y.  29,  1  X.  B. 
Rep.  41;  Chichester  v.  Vass,  1  Mnnf.  (Ya.)  98;  Dugan  T.  Gittings,  8  Oil!  (Md.) 
138;  Gnrrfn  r.  Cromatie,  11  Ired.  Law  (N.  C.)  174;  Rockaf ellow  v.  Newcomb, 
57  ni.  191;  Frank's  Appeal.  59  Pa.  St  194.  R^ease  from  promise  to  marry 
is  snfllcieiit     SneU  y.  Bray,  56  Wis.  156,  14  N.  W.  Rep.  14. 

"Post.  p.  165. 

•  Thomas  t.  Thomas,  2  Q.  B.  861;  Phllpot  r.  Oruninger,  14  WalL  570. 
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Bome  value  in  the  eye  of  the  law, — Bomething  which  the  law  can 
recognize.  The  consideration  for  a  promifle  is  generally  the  motlYe 
for  giving  it,  but  there  may  be  other  motives,  and  there  are  mo- 
tives which  the  law  cannot  recognize  as  consideration.  A  person 
may  give  a  promise  merely  because  he  wishes  to  confer  a  benefit 
upon  the  promisee.  His  motive  may  be  natural  affection,  or  a  sense 
of  moral  obligation,  or  gratitude  for  some  paat  benefit  conferred  upon 
him  by  the  promisee;  but  the  law  cannot  attach  any  value  to  these 
feelings,  and,  as  we  shall  presently  see  more  at  length,  it  does  not 
regard  them  as  a  consideration  for  the  promises  which  they 
prompt.** 

Natural  affection  for  a  near  relative,  such  as  the  affection  <rf  a 
parent  for  a  child,  is  said  to  be  a  ^'good''  consideration,  and  is  suf- 
ficient to  support  a  conveyance  or  a  gift,^  except  as  against  the 
grantor's  or  donor's  creditors,  or  bona  fide  purchasers;"  but  it  is 
not  sufficient  to  support  a  promise.  The  law  requires  a  Valuable'' 
consideration  in  executory  contracts.'^ 

Reffuest  of  Promiaor, 

For  the  reasons  explained  in  treating  of  offer  and  acceptance^ 
the  benefit  must  be  conferred,  or  the  detriment  suffered,  at  the  ex- 
press or  implied  request  of  the  promisor.  A  detriment  suffered,  or 
benefit  conferred,  for  instance,  in  reliance  on  a  promise  previously 
made  without  consideration,  but  not  suffered  or  conferred  at  the  ex- 

*  Post,  pp.  179,  180. 

»  StovaU  v.  Bamett.  4  Litt  (Ky.)  208;  M'lntlre  v.  Hugbes,  4  Bibb  (Ky.) 
180;  Oliphant  v.  Leversidge,  142  lU.  160,  27  N.  B.  Rep.  021,  and  30  N.  B.  Rep. 
334;  Hanson  v.  Buckner,  4  Dana  (Ky.)  251;  Beith  v.  Beith,  76  Iowa,  601, 
41  N.  W.  Rep.  371;  Bell  v.  Scammon,  16  N.  H.  381;  Stafford  v.  Stafford,  41 
Tex.  Ill;  Jackson  v.  Sebring,  16  Johns.  (N.  T.)  515. 

"  Read  v.  Mosby,  87  Tenn.  759,  11  &  W.  Rep.  940;  Snyder  v.  Free,  114  Mo. 
300,  21  S.  \V.  Rep.  847;  De  Lancey  v.  Steams,  66  N.  T.  157. 

*"  Chit.  Cont  27.  Post,  p.  179.  *'A  good  consideration  is  such  as  that  of 
blood,  or  of  natural  love  and  affection,  when  a  man  grants  an  estate  to  a 
Dear  relation;  being  founded  on  motives  of  generosity,  prudence,  and  natural 
duty.  A  valuable  consideration  is  such  as  money,  marriage,  at  the  like, 
which  the  law  esteems  an  equivalent  given  for  the  grant,  and  is  th^refbre 
founded  in  motives  of  justice.  Deeds  made  npon  good  consideration  only, 
are  considered  as  merely  voluntary,  aud  are  frequently  set  aside  in  favor  of 
creditors  and  bona  fide  purchasers."    2  BL  Comm.  207. 
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ppe88  or  implied  request  of  the  iMromiaor,  will  not  constitute  a  con- 
nderatian  for  the  promise.** 


1IS038SITY  FOB  CONSIDERATION,  AND  PBESUMFTION. 

66.  NECESSITY— A  valuable  consideration  is  essential 
to  the  validity  of  every  simple  contract.  This  includes 
simpld  contracts  required  by  the  statute  of  frauds  or  other- 
wiso  to  be  in  writing;  except  that — 

EXCEPTION^ Want  of  consideration  does  not  avoid 
a  negotiable  instrument  in  the  hands  of  a  bona 
fide  purchaser  for  value. 

87.  Contracts  under  seal,  at  common  law,  require  no 
consideration,  but  this  has  been  changed  by  statute  in 
most  jurisdictions. 

68.  PBESUMFTIGN  —  Negotiable  instruments  are  by 
the  law  merchant,  presumptive  evidence  of  a  consideration; 
and  by  statute  in  most  jurisdictions  the  same  is  true  of  all 
other  simple  contracts  in  writing,  and  of  contracts  under 
seal  in  those  jurisdictions  where  the  common-law  effect  of 
a  seal  has  been  abolished. 

Consideration  is  the  universal  requisite  of  all  contracts  not  u0der 
seal,  except  the  so-called  ''contracts  of  record/'  which,  like  contracts 
under  seal,  derive  their  validity  from  their  form  alone."  The  rule 
applies  to  all  simple  contracts.'®    As  we  have  seen,  those  contracts 

"Uandnhan  ▼.  O'Rogan,  45  Iowa,  298.    Ante,  p.  SO.    Poet,  p.  1©7. 

■  Rann  t.  Huj^hps,  7  Term  R.  346;  Oooke  ▼.  Oxiey,  3  Term  R.  653;  Burnett 
T.  Bisco,  4  Johns.  (N.  Y.)  235;  Doebler  v.  Waters,  30  Ga.  344;  Lowe  v.  Bryant, 
82  Gfl.  235;  OaU-nban  ▼.  Baldwin.  100  CaL  64S,  35  Pac.  Bep.  310;  Bransonv^ 
KltdttPman,  148  Pa.  St.  541.  24  Atl.  Rep.  61;  McLean  v.  McBean,  74  111.  134; 
Baer  t.  Christian,  83  Oa.  322,  0  &  B.  Rep.  TOO;  Bailey  ▼.  Walker,  28  Mo.  407; 
Heody  ▼.  Kier.  59  Cal.  138;  Culver  t.  Banning,  19  Minn.  303  (Gil.  200);  In  re 
James*  EsUte  (Sup.)  28  N.  Y.  Snpp.  992. 

**The  gi«aranty  of  another's  debt  must  be  supported  l^  a  consideration.  In 
tbHfie  connractB  there  are  two  conBideratlons,-Hi  consideration  for  the  original 
rontract,  and  a  cvnslderation  for  the  guaranty.  See  Briggs  ▼.  Latham,  36 
Kan.  205.  13  Pnc.  Rop.  Ijn.  If.  however,  as  we  have  seen,  a  note,  for  in- 
stance, is  guarantied  by  a  third  person  before  its  delivery  to  the  payee,  the 
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which  are  not  under  seal,  nor  of  record,  bat  which  are  required  to 
be  in  writing,  either  by  the  statute  of  frauds,  or  by  other  statutes, 
or  by  the  common  law,  are  simple  contracts,  notwithstanding  the 
written  form,  and  consideration  is  as  essential  to  their  validity  as 
it  is  to  the  validity  of  simple  oral  contracts.  A  promissory  note  or 
bill  of  exchange,  or  a  written  acceptance  of  an  order  for  the  pay- 
ment of  money,  needs  a  consideration  to  support  it  The  fact  that 
a  promise  to  answer  for  another's  debt,  or  a  promise  by  an  adminis- 
trator or  executor  to  answer  damages  out  of  his  own  estate,  or  a 
promise  not  to  be  performed  within  a  year,  or  an  agreement  relating 
to  land,  or  in  consideration  of  marriage,  or  for  the  sale  of  goods,  is 
in  writing  as  required  by  the  statute  of  frauds,  does  not  render 
it  any  the  less  a  simple  contract,  nor  dispense  with  the  necessity  of 
a  consideration.  It  was  at  one  time  doubted  whether  a  promise  not 
under  seal  needed  a  consideration  if  it  was  put  in  writing,**  but 
the  necessity  for  a  consideration  was  affirmed  and  settled  in  Eng- 
land in  1778  in  a  suit  against  an  administratrix  who,  without  con- 
sideration, had  promised  in  writing  to  answer  damages  out  of  her 
own  estate.  It  was  contended  that  the  writing  required  by  the 
statute  of  frauds  rendered  consideration  unnecessary,  but  the  con- 
trary was  held.  "It  is  undoubtedly  true,'*  it  was  said,  "that  every 
man  is  by  the  law  of  nature  bound  to  fulfill  his  engagements.  It  is 
equally  true  that  the  law  of  this  country  supplies  no  means  nor 
affords  any  remedy  to  compel  the  performance  of  an  agreement 
made  without  sufficient  consideration.  Such  agreement  is  *nudum 
pactum  ex  quo  non  oritur  actio;'  and,  whatever  may  be  the  sense 
of  this  maxim  in  the  civil  law,  it  is  in  the  last  sense  only  that  it  is 
to  be  understood  in  our  law.  •  •  •  All  contracts  are,  by  the  law 
of  England,  distinguished  into  agreements  by  specialty,  and  agree- 

coDslderatlon  from  the  payee  to  the  maker  is  sufficient  to  support  the  guar- 
anty as  weU  as  the  note.  WInans  v.  MaDufacturlng  Go.,  48  Kan.  777,  90  Pac. 
Rep.  163;  Heyman  v.  Dooley,  77  Md.  102.  2G  AU.  Rep.  117.  No  action  Ues 
on  a  gratuitous  promise  to  perform  senrices,  as,  for  instance^  to  obtain  insur- 
ance on  the  property  of  the  promisee,  though  the  promisee  reUes  on  it,  and  is 
Injured  by  its  nonperformance;  but,  if  the  gratuitous  promisor  undertakes  to 
do  what  he  promised,  he  wiU  be  liable  for  doing  it  negligently.  Thorne  v 
Deas.  4  Johns.  (N.  T.)  84;  post,  p.  714. 
•»  PlUans  V.  Van  Mierop  (A.  D.  1765)  3  Burrows,  1663. 
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meots  hj  parol;  nor  is  there  any  such  third  class,  as  some  of  the 
counsel  hare  endeavored  to  maintain,  as  contracts  in  writing.  If 
they  be  merely  written,  and  not  specialties,  they  are  parol,  and  a 
conaderaticm  most  be  proved-^  •* 

NegoHatte  hutruments. 

Negotiable  bills  of  exchange  and  promissory  notes  are  an  appar- 
ent, bnt  not  a  real,  exception  to  this  role.  In  contracts  of  this  na- 
ture consideration  is  essential,  but  it  is  presumed  to  exist,  and  need 
not  be  proved  by  the  plaintiff.'*  The  burden  of  proving  want  of 
consideration  is  on  the  party  disputing  the  validity  of  the  contract, 
bnt,  if  he  can  show  that,  as  between  himself  and  the  party  suing, 
uo  consideration  was  given  for  the  making  or  indorsement  of  the 
bin  or  note^  the  promise  fails,  just  as  it  would  in  case  of  any  other 
simple  contract  under  like  circumstances.**  Want  of  consideration, 
however,  cannot  be  shown  as  against  a  purchaser  of  the  instrument 
for  value  before  maturity,  and  without  notice  that  there  was  no 
consideratioiL"* 

Statutory  Presumption  of  Oongideration. 

In  some  states,  statutes  have  been  enacted  declaring  that  all 
written  instruments  shall  be  presumptive  evidence  of  a  considera- 
lion,  rebuttable,  however,  by  showing  that  there  was  in  fact  no 
consideration,  thereby  putting  all  simple  contracts  in  writing,  to 
this  extent,  on  a  level  with  negotiable  instruments."* 

"  Rami  ▼.  Huirhes,  7  Term  R.  350;  Ck>ok  r.  Bradley,  7  Ck)nn.  57;  J^  re  poga* 
l>Ute.  150  Pa.  St.  346,  24  Atl.  Rep.  676;  Brown  v.  Adams,  1  Stew.  (Ala.)  51; 
Burnett  t.  Bisco,  4  Johns.  (N.  T.)  235;  Perrine  ▼.  Cheeseman,  11  N.  J.  Law, 
174;  Train  ▼.  Gold,  6  Pick.  (Mass.)  380;  Eddy  v.  Roberts,  17  III.  505. 

■Townsend  v.  Derby,  3  Mete  (Mass.)  363;  UnderhlU  r.  PhiUips,  10  Hun 
(N.  Y.)  591;  KlmbaU  v.  Huntingdon,  10  Wend.  (N.  Y.)  675;  Stacker  v.  Hewitt, 
1  Scam,  (m.)  207;  MItcheU  y.  Sheldon,  2  Blackf.  (Ind.)  185. 

•■  Fowler  T.  Shearer,  7  Biass.  14;  Scboonmaker  v.  Roosa,  17  Johns.  (N.  T.) 
3*^1;  Pearson  t.  Pearson,  7  Johns.  (N.  Y.)  26;  Winter  v  Liyingston,  13  Johns. 
(X.  Y.)  M;  WUUams  v.  Forbes,  114  lU.  167,  28  N.  B.  Rep.  463:  Norton,  Bills 
*  N.  195  et  seq. 

•Norton,  BlUs  ft  N.  245;  Murray  r.  Lardner,  2  WaU.  110. 

"There  are  such  statutes  in  California,  Indiana.  Iowa,  Kansas,  Kentucicy, 
Mittouri,  and  possibly  in  other  states. 
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Contracts  under  Seal. 

We  hare  seen  that  at  common  law  consideration  is  not  necessary 
to  the  ralidity  of  a  contract  under  seal;  that  such  contracts  deriTe 
their  validity  from  their  form  alone.  We  have  also  called  atten- 
tion to  the  statutory  modifications  of  this  rule,  and  shown  that  in 
some  states  all  distinction  between  sealed  and  unsealed  instruments, 
in  so  far  as  regards  consideration,  has  been  abolished.^^ 

FBOM  WHOM  CONSIDERATION  MUST  MOVB. 

69.  In  England,  and  in  a  few  of  our  states,  and  in  the 
federal  courts,  it  is  held  that  a  person  for  ^whose  benefit  a 
promise  is  made,  but  who  is  not  a  party  to  the  contract, 
cannot  sue  the  promisor ;  in  other  words,  that  the  consid- 
eration must  move  from  the  plaintifF.  There  are  excep- 
tions to  this  rule — 

EXCEPTIONS— (a)  Where,  under  a  contract  between 
two  persons,  assets  have  come  to  the  prom- 
isor's hands,  or  under  his  control,  ^whichin  equi- 
ty belong  to  a  third  person ;  in  ^which  case  the 
latter  may  sue. 
(b)  There  is  an  apparent  exception  where  the  prom- 
isee is  acting  as  agent  for  another,  but  this  is 
unknown  to  the  promisor.  The  principal, 
being  the  real  party  to  the  contract,  may  sue. 

70.  In  most  of  our  states  this  doctrine  is  either  not  rec- 
ognized, or  else  is  changed  by  statutes  allowing  suit  to 
be  brought  by  the  real  party  in  interest. 

In  England,  and  in  a  very  few  of  our  states,  and  in  the  federal 
courts,  it  is  held  that  the  consideration  for  the  promise  must  move 
from  the  plaintiff,  which  is  equivalent  to  saying  that  when  a  man 
sues  upon  a  promise  he  ibust  show  that  the  consideration  for  which 
the  promise  was  made  was  some  benefit  conferred  or  detriment  sus- 
tained by  himself;  in  other  words,  that  strangers  do  not  acquire  a 
right  to  sue  upon  it  because  they  happen  to  be  interested  in  its  per- 

■'Ante,  p.  72. 
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formance.**  The  general  rnle  of  law,**  it  was  said  by  the  Massa- 
ehasetta  court,  ^is  that  a  person  who  is  not  a  party  to  a  simple  con- 
tract, and  from  whom  no  consideration  moves,  cannot  sue  on  the 
contract,  and,  consequently,  that  a  promise  made  by  one  person  to 
another  for  the  benefit  of  a  third  person,  who  is  a  stranger  to  the 
consideration,  will  not  support  an  action  by  the  latter.'^  '* 

finreptumt  to  the  Ride. 

As  will  presently  be  shown,  this  rule  is  not  in  force  in  some  of 
our  states.    Even  in  those  jurisdictions  in  which  it  is  still  recog- 
nized there  are  several  exceptions  to  it     One  of  these  exceptions, 
and  by  far  the  most  frequent  one,**  is  where,  under  a  contract  be- 
tween two  persons,  assets  have  come  to  the  promisor's  hands,  or  un- 
der his  control,  which  in  equity  belong  to  a  third  person,  or,  as  it 
lias  been  said,  ^^hose  cases  in  which  the  defendant  has  in  his  hands 
money  which  in  equity  and  good  conscience  belongs  to  the  plaintiff, 
as  wiiere  one  person  receives  from  another  money  or  prox)erty  as  n 
fnnd  from  which  certain  creditors  of  the  depositor  are  to  be  paid, 
and  promises,  either  expressly  or  by  implication,  from  his  acceptance 
of  the  money  or  proi)erty  without  objection  to  the  terms  on  which  it 
is  delivered  to  him,  to  pay  such  creditors."  *^    In  such  a  case  it  is 
held  that  the  third  person  may  sue  in  his  own  name,*'  though  the 
mit  is  founded  rather  on  the  implied  undertaking  which  the  law 
^ises  from  the  possession  of  the  assets,  than  on  the  express  prom- 
ise.** 

"Second  Nat  Bank  ▼.  Grand  Lodge,  08  U.  &  123;  Exchange  Bank  v.  Rice, 
107  Mass.  87;  Wheeler  v.  Stewart,  94  Mich.  445,  64  N.  W.  Rep.  172;  Llnne- 
ifian  T.  Moroas  (Biich.)  67  N.  W.  Rep.  103;.  Edwards  y.  Clement,  81  Mich. 
513,  46  N.  W.  Rep.  1107;  Woodland  v.  NewhaU,  81  Fed.  Rep.  434;  Price 
▼.  Eaaton,  4  Bam.  ft  AdoL  433;  Thomas  t.  Thomas,  2  Q.  B.  851;  Bourne 
V.  Mason,  1  Yent  6;  Grow  v.  Rogers,  1  Strange,  592;  Adams  y.  Kuehn.  119 
Pa.  St.  76.  13  Ati.  Rep.  184;  Wilbur  v.  Wilbur,  17  R.  I.  296,  21  Atl.  Rep. 
497.  But  see  Hendrlck  ▼.  Lindsay,  93  U.  S.  143.  Contract  under  seaL  Cock 
▼.  Vamey,  45  N.  J.  Eq.  72,  17  Atl.  Rep.  108.     See,  also,  post,  p.  513. 

"  Exchange  Bank  ▼.  Rice,  107  Blass.  87. 

*  Second  Nat.  Bank  y.  Grand  Lodge,  98  U.  S.  123. 
«  Exchange  Bank  y.  Rice,  107  Mass.  87. 

**  Carnegie  y.  Morrison,  2  Mete  (Mass.)  881;  Putnam  y.  Field,  108  y.s\s%. 
*^;  Grim  y.  Thomas  Iron  Co..  115  Pa.  St  611,  8  AU.  Rep.  595. 

•  Second  Mat.  Bank  y.  Grand  Lodge,  96  D.  S.  123. 
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The  eariy  cases  made  another  exception  in  cases  where  a  promise 
was  made  to  a  father  for  the  benefit  of  his  son,  on  the  ground  that 
by  reason  of  the  near  relationship  between  parent  and  child  the 
latter  might  be  thought  to  hare  an  interest  in  the  consideration  and 
the  contract,  and  the  former  to  have  entered  into  the  contract  as  his 
agent  ;^  bnt  this  is  no  longer  the  law  in  England,^  nor,  pro)>ablj, 
in  this  country.** 

An  apparent  exception  to  the  role  is  where  the  promisee  is  in  fact 
acting  as  the  agent  of  a  third  person,  but  this  is  unknown  to  the 
promisor.  The  principal  in  these  cases  is  the  real  party  to  the  con- 
tract, and  may  therefore  sue  in  hia  own  name  on  the  promise  made 
to  his  agent*^ 

The  rule  which  we  hare  been  discussing  must  be  distinguished 
from  the  rule  in  the  case  of  a  novation;  that  is,  where  a  debtor  and 
his  creditor  and  a  third  person  enter  into  an  agreement  by  which 
the  third  person  is  to  pay  the  debt  to  the  creditor,  and  the  debtor  is 
to  be  released.  In  this  case  the  creditor  is  a  party  to  the  contract, 
and  may,  therefore,  sue  the  third  person  on  his  promise.  Where  the 
promise  is  made  by  the  third  person  to  the  debtor,  and  the  creditor 
is  not  a  party  to  the  agreement,  the  latter  cannot  sue.^* 

The  Oeneral  RuU  in  Thu  Country. 

Most  of  our  courts  refuse  to  recognize  the  rule  that  a  person  for 
whose  benefit  a  promise  is  made  cannot  sue  the  prranisor.     In  a 

**  Dutton  v.  Poole,  2  Lev.  210;   Felton  t.  Dickfnaon,  10  Mass.  287. 

**  Tweddle  v.  Atkinson,  1  Best  &  8.  383;  Marston  ▼.  Bigelow,  150  Mass.  53, 
22  N.  B.  Rep.  71. 

-Exchange  Bank  ▼.  Rice,  107  Mass.  37;  Wilbur  ▼.  Wilbur,  17  R.  L  295,  21 
Atl.  Rep.  487. 

**  Sims  T.  Bond,  5  Barn.  &  Adol.  388;  Huntington  v.  Knox,  7  Cnsh.  (Mass.) 
371;  Barry  ▼.  Page,  10  Gray  (Mass.)  398;  Hunter  v.  Giddings,  97  Mass.  41; 
Ford  V.  Williams,  21  How.  287. 

-  Borden  v.  Boardman,  157  Mass.  410,  32  N.  B.  Rep.  469.  "Where  a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a  third  person  to  pay 
such  debt  being  primarily  for  the  benefit  of  the  original  debtor,  and  to  re- 
ileve  him  from  liability  to  pay  it  (there  being  no  novation),  he  has  a  right  of 
action  against  the  promisor  for  his  own  indemnity;  and,  if  the  original  cred- 
itor can  also  sue,  the  promisor  would  be  liable  to  two  separate  actions,  and 
therefore  the  rule  is  that  the  original  creditor  cannot  sue.**  Second  Nat 
Bank  ▼.  Grand  Lodge,  88  U.  S.  123. 
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leading  New  York  case  a  debtor  of  the  plaintiff  had  loaned  the  de- 
fendant a  Bom  of  money,  and  the  defendant  had  promised  him  to 
pay  the  plaintiff.  The  plaintiff  was  not  a  party  to  the  contract,  but 
it  was  hdd  by  four  of  the  seven  judges  that  he  could  sne  on  the 
promise^  as  it  was  settled  in  that  state  that,  where  a  promise  is 
*made  to  one  for  the  benefit  of  another,  he  for  whose  benefit  it  is 
made  may  bring  an  action  for  its  breach/'  *•  And  to  the  same  ef- 
fect are  the  decisions  in  other  states.**  But  even  in  the  states  where 
this  doctrine  is  recognized,  there  must  be  between  the  promisee  and 
the  third  person  seeking  to  enforce  the  promise  the  relation  of  debt- 
or and  creditor,  or  snch  a  relation  as  makes  the  performance  of  the 
promise  a  satisfaction  of  some  legal  or  equitable  duty  owing  by  the 
promisee  to  such  third  person.  *1t  is  not  sufficient  that  the  per- 
formance of  the  promise  may  benefit  the  third  person.  It  must 
have  been  entered  into  for  his  benefit,  or  at  least  such  benefit  mast 
be  the  direct  result  of  performance,  and  so  within  the  contemplation 
of  the  parties,  and,  in  addition,  the  promisee  must  have  a  legal  inter- 
est that  the  promise  be  performed  in  favor  of  the  party  claiming 
performance."  •* 

*  Lawrence  v.  Fox,  20  N.  Y.  268.  In  this  case  one  of  the  other  three  judges 
riiwented,  and  the  other  two  based  their  concurrence  in  the  Judgment  on  the 
groand  that  the  promise  was  to  be  regarded  as  made  to  the  plaintiff  through 
tbe  medium  of  his  a^ent,  whose  action  he  could  ratify  when  it  came  to  his 
IcDowledge,  though  taken  without  his  being  priyy  thereto.  See,  also,  Scher- 
merhorn  v.  Vanderheyden,  1  Johns.  (N.  Y.)  140;  Gifford  v.  Ck>rrigan,  117  N. 
y.  257,  22  N.  E.  Rep.  756;  Burr  v.  Beers,  24  N.  Y.  178;  Stewart  v.  Trustees, 
2  Denio  (N.  Y.)  403;  Reynolds  v.  Lawton,  62  Hun,  696,  17  N.  Y.  Snpp.  432; 
Cook  ▼.  Berrott  66  Hun.  633.  21  N.  Y.  Supp.  358;  Rlordan  v.  First  Presby- 
terian Church,  3  Misc.  Rep.  653,  28  N.  Y.  Supp.  323,  26  N.  Y.  Supp.  38. 

**  McDowell  V.  Laev,  36  Wis.  181;  Bassett  v.  Hughes,  43  Wis.  319;  Bristow 
T.  Lane,  21  HL  194;  Harms  y.  McCormick,  132  111.  104,  22  N.  £.  Rep.  511; 
Mason  T.  UaU,  30  Ala.  599;  Brice  v.  King,  1  Head  (Tenn.)  162;  Allen  y. 
Thomas,  3  Mete  (Ky.)  198;  Wood  v.  Moriarty,  16  R.  I.  518,  9  AtL  Rep.  427; 
Bohanan  v.  Pope,  42  Me.  93;  Wright  v.  Terry,  23  Fla.  160,  2  South.  Rep.  6; 
Gnunpton  v.  Ballard,  10  Vt  251;  First  Nat  Bank  v.  Schussler  (Ky.)  2  S.  W. 
Rep.  145;  Coleman  v.  Whitney,  62  Vt  123,  20  AtL  Rep.  322;  Kaufman  v. 
Bank,  31  Neb.  661.  48  N.  W.  Rep.  738;  liovejoy  v.  Howe  (Minn.)  67  N.  W. 
Rep.  57;  Maxfleld  y.  Schwartz,  43  Minn.  221,  46  N.  W.  Rep.  429;  Barnes 
V.  Insurance  Oo.  (Minn.)  57  N.  W.  Rep.  314;  Barnett  v.  Pratt  (Neb.)  65  N.  W. 
Rep.  1050;    Shaxnp  t.  Meyer,  20  Neb.  223,  29  N.  W.  Rep.  379. 

■  Dnrnherr  v.  Rau,  135  N.  Y.  219,  32  N.  E.  Rep.  49.     And  see  Jefferson  v. 
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In  some  states  it  is  hdd  that  the  doctrine  as  held  bj  the  New 
York  court  applies  as  well  to  covenants  op  promises  under  seal  as  to 
simple  contracts;  **  but  in  other  states  the  contrary  has  been  held.** 

In  most  states  there  are  statutes  expressly  providing  that  suit 
may  be  brought  on  a  promise  by  the  real  party  in  interest  in  his 
own  name» 

ADEQUACY  OF  CONSIDERATION. 

71.  So  long  as  there  is  Bome  real  consideration,  the 
oourts  will  not  inquire  whether  it  is  adequate  to  the 
promise,  except — 

EXCEPTIONS — (a)  Where  there  is  a  mere  exchange  of 
money,  or,  perhaps,  of  other  things,  the  value 
of  which  is  conclusively  fixed  by  law. 
(b)  Inadequacy  of  consideration  will  be  taken  into 
account  in  equity  ;  for  instance  : 

(1)  In  suits  for  specific  performance   of  con- 

tracts; 

(2)  In  suits  to  reform  contracts  on  the  ground 

of  mistake;  and 

(3)  In  suits  for  relief  firom  contracts  on  the 

ground  of  firaud  and  undue  influence. 

At  law  the  benefit  conferred  or  detriment  suffered  by  the  prom- 
isee in  exchange  for  the  promise  need  not  be  equal  to  the  responsi- 
bility assumed  by  the  promisor;  or,  in  other  words,  the  considera- 
tion need  not  be  adequate.  Any  real  consideration,  however:  small, 
will  support  a  promise.  -So  long  as  a  man  gets  what  he  has  bar- 
gained for,  and  it  is  of  some  value  in  the  eye  of  the  law,  the  courts 

Asch,  63  Minn.  446,  55  N.  W.  Rep.  604.  See,  aIso,-^s  Umlting  the  effect  of 
Lawrence  v.  Fox,  sapra,— LoriUard  v.  Olyde,  122  N.  Y.  502,  25  N.  E.  Rep. 
917;  Wheat  v.  Rice,  97  N.  Y.  302;  Clark  v.  Howard,  26  N.  Y.  Supp.  620; 
CNeil  V.  Ice  Oo..  26  N.  Y.  Supp.  608. 

«  Bassett  v.  Hnghes,  43  Wis.  319.  And  see  Glfford  v.  Ck>rr1gan,  117  N. 
Y.  257,  22  N.  B.  Rep.  756;  Ctoster  v.  City  of  Albany.  43  N.  Y.  899;  lUordan 
T.  Firat  Presb.  Ghurdi,  26  N.  Y.  Supp.  38. 

*  Harms  v.  McCoi*nitck,  132  IlL  104,  22  N.  E.  Rep.  511,  reversins  30  IlL  App. 
125.     And  see  Cock  v.  Varney.  45  N.  J.  Bq.  72,  17  AtL  Rep.  16a 
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will  not  ask  what  its  value  may  be  to  him,  or  whether  its  value  is 
in  any  way  proportionate  to  his  act  or  promise  given  in  return,  for 
this  would  be  ''the  law  making  the  bargain  instead  of  leaving  the 
parties  to  make  it."  "^  In  a  case  in  the  supreme  court  of  the  United 
States,  Mr.  Justice  Story  said,  in  speaking  of  a  guaranty  of  another's 
debt,  made  in  consideration  of  one  dollar:  ''A  valuable  considera- 
tion, however  small  or  nominal,  if  given  or  stipulated  for  in  good 
faith,  is,  in  the  absence  of  fraud,  sufficient  to  support  an  action  on 
any  parol  contract.  •  •  •  A  stipulation  in  consideration  of  one 
dollar  is  just  as  effectual  and  valuable  a  consideration  as  a  larger 
sum  stipulated  for  or  paid."  *• 

Forbearance  by  a  creditor,  for  instance,  to  levy  an  execution  on 
the  debtor's  property,  will  support  a  promise  by  the  debtor  or  by  a 
third  person  to  pay  a  larger  sum  than  could  have  been  recovered 
under  the  execution.  ''If,"  said  Lord  Tenterden  in  such  a  case, 
''the  inconvenience  of  an  execution  against  these  goods  at  the  time 
in  qaestion  was  so  great  that  the  defendant  thought  proi>er  to  buy 
it  off  at  such  an  expense,  I  do  not  see  that  the  consideration  is  in- 
sufficient for  the  promise."  *• 

The  rule,  then,  is  that  the  courts  will  not  determine  the  value  of 
things  given  or  promised;  that  they  can  determine  whether  they 
are  of  any  value  in  law,  but  beyond  that  they  will  not  go.  In 
an  often-cited,  though  possibly  a  doubtful,  case  on  this  subject,  the 
defendant  had  made  the  promise  sued  upon  in  consideration  of  the 
plaintiffs'  surrender  of  a  guaranty  which  had  been  given  by  the 
defendant,  but  which  turned  out  to  have  been  unenforceable  be- 
cause it  was  within  the  statute  of  frauds.    The  surrender,  how- 

"*PittLin^on  V.  Scott.  15  Mees.  &  W.  060;  Worth  t.  Case,  42  N.  Y.  362; 
Judy  T.  Londerman,  48  Ohio  SL  5G2,  29  N.  B.  Rep.  181;  Hubbard  v.  Ck>olidge,  1 
Mete.  (Mass.)  84;  Brooks  v.  Ball,  18  Johns.  (N.  Y.)  337;  Nash  y.  LuU,  102  Mass. 
00;  Earl  v.  Peck,  64  N.  Y.  500;  Dorwin  v.  Smith.  35  Vt  09;  NewhaU  v.  Paige. 
10  Qray  (Bfass.)  366;  Boggs  v.  Wann,  58  Fed.  Rep.  681;  Taylor  v.  Turley.  33 
Md..  at  page  503;  McArtee  y.  Eugart.  13  lU.  242;  Eyre  v.  Potter.  15  How.  42; 
Grandln  v.  Giandln,  49  N.  J.  Law.  508.  9  Atl.  Rep.  756;  Grum  v.  Sawyer.  132 
111.  443.  24  N.  E.  Kep.  050;  Byrne  t.  Cummings.  41  Mls&  192;  Dlefendorf  v. 
Dief  endorf  ,  50  Hun.  639.  8  N.  Y.  Supp.  617. 

"  Lawrence  v.  McCalmont,  2  How.  426.  And  see,  to  same  effect.  Appeal  of 
Fergoaon,  117  Pa.  St.  426.  11  AU.  Rep.  885. 

*  Smith  ▼.  Algar.  1  Bam.  &  Adol.  603. 
ULW  COST.— 11 
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ever,  was  held  a  sufficient  consideration  for  the  promise.  ^'Whether 
or  no  the  guaranty  conld  have  been  available,"  said  the  conrt,  '^e 
plaintiffs  were  induced  by  the  defendant's  promise  to  part  with 
something  which  they  might  have  kept,  and  the  defendant  obtained 
what  he  desired  by  means  of  that  promise.  Both  being  free,  and 
able  to  judge  for  themselves,  how  can  the  defendant  be  Justified 
in  breaking  this  promise,  by  discovering  afterwards  that  the  thing 
in  consideration  of  which  he  gave  it  did  not  possess  that  value  which 
he  supposed  to  belong  to  it?  It  cannot  be  ascertained  that  that 
value  was  what  he  most  regarded.  He  may  have  had  other  motives 
and  objects,  and  of  their  weight  he  was  the  only  judge.**  *'' 

We  have  seen,  in  discussing  contracts  under  seal,  that  want 
of  consideration  may  be  shown  notwithstanding  the  seal,  where  the 
contract  is  in  partial  restraint  of  trade.  The  fact,  however,  that 
a  contract  is  in  partial  restraint  of  trade  forms  no  exception  to  the 
doctrine  that  adequacy  of  consideration  cannot  be  inquired  into.** 

Exception  in  Exchange  of  Fixed  Valves. 

The  doctrine  that  courts  of  law  wiU  not  inquire  into  the  adequacy 
of  consideration  is  based  on  their  inability  to  determine  what  value 
the  parties  may  have  attached  to  a  thing  given  or  promised,  and  it 
does  not  apply  to  an  exchange  of  things  the  value  of  which  is  exacOv 
and  conclusively  fixed  by  law.**    In  an  Indiana  case  on  this  point 

"  Haigh  V.  Brooks,  10  Adol.  &  EI.  309.  And  see  Judy  v.  Louderman,  4$ 
Ohio  St  502,  29  N.  E.  Rep.  181;  Cburchm  v.  Bradley,  58  Yt  403,  5  Ati.  189; 
Sykes  V.  Chadwlck,  18  WaU.  141.  The  case  of  Haigh  v.  Brooks,  supra.  Is  a 
doubtful  one  in  the  extent  to  which  It  goes.  Adequacy  of  consideration  will 
not  be  inquired  into,  but  there  must  be  some  real  consideration.  It  must  be 
remembered  that  motive  Is  not  consideration.  The  case  seems  to  overlook  this 
fact  The  case  might  be  supported  on  the  ground  that  the  plaintiffs  had  a 
right  to  keep  the  guaranty,  whether  it  was  enforceable  or  not,  though  this 
even  is  doubtful.  We  shall  presently  see  that  forbearance  to  try  and  enforce 
a  claim  which  Is  clearly  unenforceable  Is  no  consideration  f<Nr  a  promise. 
Post,  p.  175. 

"Guerand  v.  Dandelet,  32  Md.  561;   Plarce  v.  FoUer,  8  Bfass.  223;   Mi^ 
Clung's^pgeal,  58  Pa.  St.^51;   Hubbard  v.  Miller,  27  Mich.  15;   Duffy  v. 
Sbockey,  11  Ind.  70;   Linn  v.  SIg8l)ee,  G7  HL  75;   Grasselli  v.  Lowden,  11  Ohio 
St  349;    lAwrence  v.  Kidder.  10  Barb.  (N.  Y.)  641. 

**Liangd.  Cont.  70;  Schnell  v.  Nell,  17  Ind.  29;  Shepard  v.  Rhodes.  7 
R.  T.  470;  Brooks  v.  Ball,  18  Johns.  (N.  Y.)  337. 
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the  defendant  had  promised  to  pay  the  plaintiff  and  others  |600  in 
consideration  of  a  promise  bv  them  to  pay  him  one  cent,  and  the  con- 
sideration was  held  inadequate,  ^t  is  tme,''  said  the  court,  ^that, 
as  a  genofal  proposition,  inadequacy  of  consideration  will  not 
▼itiate  an  agreement  But  this  doctrine  does  not  apply  to  a  mere 
exchange  of  sums  of  money— of  coin — whose  value  is  exactly  fixed, 
bat  to  the  exchange  of  something  of,  in  itself,  indeterminate  value, 
for  mtmejj  or  perhaps  for  some  other  thing  of  indeterminate  value. 
In  this  case,  had  the  one  cent  mentioned  been  some  particular 
one  cent,  a  family  piece,  or  ancient,  remarkable  coin,  possessing  an 
indeterminate  value,  extrinsic  from  its  simple  money  value,  a  differ- 
ent view  might  be  taken.  As  it  is,  the  mere  promise  to  pay  |600  for 
one  cent,  even  had  the  portion  of  the  cent  due  from  the  plaintiff 
been  tendered,  is  an  unconscionable  contract,  void  at  first  blush 
opon  its  fae^  if  it  be  regarded  as  an  earnest  one."  ^ 

h  Equity. 

Though  the  adequacy  of  the  consideration  for  a  contract  will 
not  be  considered  in  courts  of  law,  it  is  otherwise  under  some  cir- 
cnmstances  in  equity.  Inadequacy  of  consideration  will  be  taken 
into  account  to  some  extent  by  courts  of  equity  in  the  exercise  of 
ihdr  peculiar  jpower  to  compel  si>ecific  i)erformance  of  contracts, 
to  reform  them  and  correct  mistakes,  or  to  cancel  and  set  them  aside 
on  the  ground  of  fraud  and  undue  influenca  It  has  been  held  that 
inadequacy  of  consideration,  without  more,  is  ground  upon  which 
specific  performance  may  be  resisted;  but  the  better  doctrine  re; 
quires  that  there  shall  be  such  gross  inadequacy  as  to  shock  the  con- 
science, and  amount  in  itself  to  evidence  of  fraud.*^ 

The  same  doctrine  applies  where  a  court  of  equity  is  asked  to 
reform  a  written  contract  on  the  ground  of  mistake.    If  a  contract 

"SclmeU  V.  NeU,  17  Ind.  29. 

•  Coles  ▼.  Trecotliick,  9  Ves.  234;  Wollums  v.  Horsley  (Ky.)  20  S,  W.  Rep. 
7W;  Catbcart  v.  Robinson,  5  Pet  201;  Erwin  v.  Parham,  12  How.  197;  Water- 
man T.  Waterman,  27  Fed.  Rep.  827;  Harrison  v.  Town,  17  Mo.  237;  Ck>nrad  v. 
Scbwamb^  53  Wis.  878, 10  N.  W.  Rep.  395;  Gasque  v.  SmaU,  2  Strob.  Eq.  (S. 
C.)  12;  Ready  v.  Noakes,  29  N.  J.  Eq.  497;  Shaddle  v.  Disborough,  30  N.  J. 
Eq.  310;  Gonaway  v.  Sweeny,  24  W.  Ya.  643;  Galloway  v.  Barr,  12  Ohio,  355. 
In  some  states  an  adequate  consideration  is  required  by  statute.  Morrill  v. 
Everson,  77  GsL  114, 19  Pac  Rep.  190. 
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is  sought  to  be  aToided  on  the  ground  of  fraud  or  undue  influence, 
the  consideration  may  be  inquired  into,  and  inadequacy  of  consider- 
ation will  be  regarded  as  corroborative  evidence  in  support  of  the 
suit;**  but  mere  inadequacy  of  consideration  alone  is  not  enough 
to  warrant  the  court's  interference.** 


SUFFICIENCY  OB  REALITY  OF  CONSIDERATION. 

78.  Though  the  conslderatioxi  need  not  be  adequate  to 
the  promiBOy  it  must  not  be  illusory  or  unreal;  some  real 
benefit  must  be  conferred  on  the  promisor,  or  some  real 
detriment  suffered  by  the  promisee. 

Although,  as  we  have  seen,  courts  of  law  will  not  inquire  into  the 
adequacy  of  consideration,  thej  will  insist  that  it  shall  not  be  iUu 
soiy  or  unreal  To  understand  what  the  law  regards  as  a  real  and 
what  as  an  unreal  consideration,  it  will  be  well  to  inquire  into  the 
various  forms  which  consideration  may  assume,  and  to  note  the 
grounds  upon  which  certain  alleged  considerations  have  been  held 
X)  be  of  no  real  value  in  the  eye  of  the  law.  Strictly  speaking,  what 
we  call  an  '^unreal  consideration"  is  no  consideration  at  all,  but  this 
use  of  the  term  cannot  well  mislead. 

■Glfford  V.  Thorn.  9  N.  J.  Bq.  702;  Talbott  v.  Hooser,  12  Bush  (Ky.)  4o8; 
Davidson  v.  Littie,  22  Pa.  St  246;  McMuUen  t.  Gahle,  47  m.  67;  White  v. 
Fliva,  2  Tenn.  420;  Hough  t.  Hunt,  2  Ohio,  485;  Oreen  t.  Thompson,  2  Ired. 
Eq.  (N.  C.)  365;  Haines  v.  Haines,  6  Md.  435;  Grlndrod  T.  Wolf,  38  £^an. 
292,  16  Pac.  Rep.  601;  Howard  y.  Howard,  87  Ky.  616,  9  S.  W.  Bep.  411: 
Hunter  v.  Owen  (Ky.)  9  S.  W.  Rep.  717;  Bowman  v.  Patrick,  36  Fed.  Bep. 
138;  Gofer  t.  Moore,  87  Ala,  705,  6  South.  Rep.  30G;  Hick  ▼.  Thomas,  90  Cal. 
289,  27  Pac  Bep.  208,  376;  Burke  T.  Taylor,  94  Ala.  530,  10  South.  Bep.  129. 

•PhiUlps  T.  Pullen,  45  N.  J.  Eq.  5,  16  Atl.  Rep.  9;  Beard  v.  Campbell,  2 
A.  K.  Marsh,"  (Ky.)  125;  ^Davidson  v.  Little,  ;^_Pa^St_245;  Jones  t.  Degse. 
84  Ya.  685,  5  S.  E.  Rep,  799;  McArfee  y~  Engart,  13  Ul.  242;  Dent  t.  Fergu- 
son, 132  U.  S.  50,  10  Sup.  Gt  Rep.  13;  Korne  t.  Kome,  30  W.  Va.  1,  3  S.  E. 
Rep.  17;  Herron  t.  Herron,  71  Iowa,  428,  32  N.  W.  Bep.  407;  Matthews  v. 
Crockett,  82  Ya.  394;  Berry  y.  Hall,  105  N.  C.  154,  10  S.  B.  Bep.  903;  Brock- 
way  V.  Harrington,  82  Iowa,  23,  47  N.  W.  Rep.  1013;  Miles  r.  Iron  Co,.  125 
N.  X.  294,  26  N.  B.  Rep.  261;  Blerne  v.  Bay,  37  W.  Va.  571,  16  a  B.  Rep. 
804.     And  see  the  cases  cited  In  the  preceding  note. 
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Fbnm  of  Oonrideraiion. 

The  condderatioD  for  a  promise  may  be  an  act  op  a  forbearance, 
or  a  promise  to  do  or  forbear.  When  a  promise  is  given  for  a 
promise,  the  contract  is  said  to  be  made  upon  an  executory  con- 
sideration. The  obligations  created  by  it  rest  equally  upon  both 
parties,  each  being  bound  to  a  future  act  An  example  is  in  case 
of  mutual  promises  to  marry,  in  which  the  consideration  for  the 
promise  of  each  is  the  promise  of  the  other.  When  the  considera- 
tion for  a  promise  is  an  act  or  forbearance,  the  contract  is  said  to 
be  made  upon  a  consideration  executed.  This  arises  when  either 
the  offer  or  acceptance  is  signified  by  one  of  the  parties  doing  all 
that  he  is  bound  to  do  under  the  contract  so  created. 

A  contract  consisting  of  mutual  promises,  so  that  both  parties 
are  bound  to  some  future  act  or  forbearance,  is  said  to  be  bilateral. 
A  contract  in  which  the  offer  or  acceptance  is  signified  by  one  of 
the  parties  doing  all  he  is  required  to  do  under  the  agreement,  leav- 
iog  outstanding  obligations  on  the  other  party  only,  is  said  to  be 
nnilateraL 

f 
SAME— MUTUAI.  PBOMISES— MTTTUALITY. 

73.  A  promise  is  a  sufficient  consideration  for  a  prom- 
ise, if  the  act  or  forbearance  promised  would  be  a  consid- 
eration. 

74.  The  promises  must  be  concurrent. 

76.  The  promise  may  be  contingent  or  conditional,  ex- 
cept that — 

MUTUALITY— Mutuality  of  engagement  is  neces- 
sary, and,  if  the  condition  or  contingency  pro- 
duces want  of  mutuality,  the  consideration  is 
insufficient.  Both  parties  must  be  bound  or 
neither  is  bound. 

It  Is  well  settled  that  a  promise  is  a  sufficient  consideration  for  a 
promise.^    In  the  case  of  mntual  promises  to  marry,  the  promise 

*Higgiii8  ▼.  Hin,  56  Law  T.  R.  (N.  8.)  426;   Misslsqnoi  Bank  v.  Sabin,  48 
Vt  23»;  Bnckinghftm  t.  Ludlum,  40  N.  J.  Bq.  422;  Phmips  t.  Preston,  5  How. 
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of  each  partj  Is  a  sufficient  consideration  for  the  promise  of  the 
other;  *'  and  so  it  is  in  any  other  case  of  mutual  promises,  provided, 
of  course,  the  promises  arc  to  do  something  of  value  in  the  eye  of 
the  law.  In  other  words,  as  a  rale,  a  promise  to  do  a  thing  is  just  as 
valuable  a  consideration  as  the  actual  doing  of  it  would  be.  After 
a  person  had  sold  and  conveyed  land,  the  parties,  differing  as  to  the 
quantity  of  land  embraced  in  the  tract,  made  an  agreanent  by  which 
the  land  was  to  be  surveyed,  and  the  grantor  should  pay  for  any 
deficiency,  while  the  grantee  should  pay  for  any  excess  over  the 
acreage  mentioned  in  the  deed.  It  turned  out  that  there  was  an 
excess,  but  the  grantee,  when  sued  on  his  promise  to  pay  therefor, 
claimed  that,  as  all  the  land  was  conveyed  by  the  deed,  his  promise 
was  without  consideration.  It  was  held,  however,  that  the  promise 
of  the  grantor  to  pay  for  any  deficiency  was  a  sufficient  considera- 
tion.«« 

The  promises,  to  constitute  a  consideration  for  each  other,  must 
be  concurrent,  or  become  obligatory  at  the  same  time;  otherwise 
each  will  be  without  consideration  at  the  time  it  is  made,  and 
both  will  therefore  be  nuda  pacta.*^  Of  course,  if  a  promise  i» 
given  without  a  consideration,  its  subsequent  express  or  implied 
renewal,  when  a  promise  is  given  in  return,  would  be  equivalent 
to  a  new  promise,  and  the  promises  would  be  concurrent. 

278;  Punk  v.  Hough,  29  lU.  145;  Coleman  v.  Byre,  45  N.  Y.  38;  Briggs  v. 
TUlotson,  8  Johns.  (N.  T.)  304;  Baker  v.  Kansas  City,  St  J.  &  a  B.  B.  Oo.. 
91  Mo.  152,  3  S.  W.  Rep.  486;  Porter  v.  Rose,  12  Johns.  (N.  Y.)  209;  Strang- 
borough  and  Warner's  Case,  4  Leon.  8;  Oower  v.  Capper,  Cro.  Ells.  543; 
Nichols  v.  Raynbred,  Hob.  88;  Norris  v.  Tiffany,  6  Misc.  Rep.  380,  26  N.  Y. 
Supp.  760.  Promise  to  attend  a  person's  funeral  in  return  for  promise  by  the 
latter  to  pay  money.  Earle  v.  Angell,  32  Mass.  294,  32  N.  E.  Rep.  164.  Where 
two  persons  exchange  their  notes,  each  note  is  supported  by  the  other.  Gohu 
V.  Husson,  57  N.  Y.  Super.  Ct.  238,  6  N.  Y.  Supp.  897.  Signing  note  as  surety 
as  consideration  for  conveyance.  Grlgsby  v.  Schwars,  82  CoL  278,  22  Pac 
Rep.  104L  Promise  of  support  Keener  v.  Keener,  34  W.  Va.  421,  12  S. 
B.  Rep.  720;  Worthy  v.  Brady,  91  N.  C.  2G5,  108  N.  C.  440,  12  a  E.  Rep.  1034. 

•Harrison  v.  Cage,  5  Mod.  411;   Holt  v.  Ward  Clarencieux,  2  Strange,  937. 

"Seward  v.  Mitchell.  1  Cold.  (Tenn.)  87;  Howe  v.  O'Malley,  1  Murph.  Eq. 
(N.  C.)  287.  It  would  be  otherwise  if  there  wore  no  promise  by  the  grantor. 
Smith  V.  Ware,  13  Johns.  (N.  Y.)  259, 

•'  Nichols  V.  Raynbred,  Hob.  88;  Keep  v.  Goodrich,  12  Johns.  (N.  Y.)  397; 
Tucker  v.  Woods,  Id.  190;  Buckingham  v.  Ludlum,  40  N.  J.  Eq.  422. 
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As  explained  in  treating  of  offer  and  acceptance,  some  time  must 
necessarily  elapse  between  an  offer  and  its  acceptance,  and  in  some 
cases  a  considerable  time  may  elapse.  The  offer,  however,  is  con- 
sidered as  continuing  during  the  time  allowed  for  acceptance;  and 
when  it  la  accepted  by  the  giving  of  a  promise  both  promises  become 
obligatory  at  the  same  time,  or  are  concurrent 
Voluntnry  Subscriptiona. 

Voluntary  subscriptions  by  a  number  of  persons  to  promote 
some  object  in  which  they  have  a  common  interest — as,  for  instance, 
where  a  number  of  persons  voluntarily  promise  to  pay  a  certain  sum 
each  to  found  a  college — ^have  been  said  to  furnish  an  illustration 
of  mutual  promises.  Some  courts  have  sustained  them  on  the 
ground  that  the  promise  of  each  subscriber  is  the  consideration  for 
the  promises  of  the  others.*^  By  the  weight  of  authority,  however, 
a  gratuitous  subscription  cannot  be  upheld  on  the  ground  that  it 
led  others  to  subscribe.  The  promisee  must  have  done  something, 
or  have  incurred  or  assumed  some  liability  or  obligation,  in  reliance 
on  the  promise;  otherwise  there  is  neither  a  benefit  to  the  promisor, 
nor  loss,  trouble,  or  inconvenience  to,  or  charge  or  obligation  resting 
upon,  the  promisee." 

•Stewart  v.  Trustees,  2  Denio  (N.  Y.)  403;  Hlgert  v.  Asbury  University, 
53  bid.  326  (collecting  cases);  Underwood  v.  Waldron,  12  Mich.  73;  Conrad 
V.  U  Hue.  52  Mich.  83.  17  N.  W.  Rep.  706;  Lathrop  v.  Knapp.  27  Wis.  214; 
CnlTer  v.  Banning,  19  Minn.  303  (Gil.  260);  Trustees  of  T.  O.  Academy  v. 
Nelson,  24  Yt  189;  Christian  College  v.  Hendley,  49  Cal.  347. 

'Cottage  St.  M.  E.  Church  v.  Kendall,  121  Mass.  528;  Grand  Lodge  v. 
Famham,  70  Cal.  158,  11  Pac.  Rep.  502;  Presbyterian  Church  v.  Cooper,  112 
N.  T.  517,  20  N.  B.  Rep.  352;  Hamilton  CoUege  v.  Stewart,  1  N.  Y.  581; 
Barnes  v.  Perrlne,  12  N.  Y.  18;  Bohn  ManuTg  Co.  v.  Lewis,  45  Minn.  164, 
47  K.  W.  Rep.  662;  Roberts  v.  Cobb,  103  N.  Y.  600,  9  N.  E.  Rep.  500;  B&i^ 
tist  Church  v.  Comwell,  117  N.  Y.  601.  23  N.  B.  Rep.  177;  Broadbent  v.  John- 
son, 2  Idaho,  SOO,  13  Pac.  Rep.  83;  La  Fayette  Co.  M.  Corp.  y.  Magoon,  73 
Wis.  (£^1,  42  N.  W.  Rep.  17;  Friedllne  v.  Board,  2S  111.  App.  494;  Richelieu 
Hotd  Co.  V.  Encampment  Co.,  140  IlL  248,  29  N.  E.  Rep.  1044;  Kinsley  v. 
Kncampment  Co.,  41  lU.  App.  259;  Ohio,  etc.,  College  v.  IjOyq,  16  Ohio  St.  20; 
Johnson  v.  OUerweln  University,  41  Ohio  St  627;  Whitsitt  v.  Pre-emption  P. 
Chnrch,  no  DL  125;  Prior  v.  Cain,  26  HI.  292;  McClure  v.  Wilson,  43  ni.  356; 
Underwood  v.  Waldroo,  12  Mich.  73;  Bamett  v.  Franklin  College  (Ind.  App.) 
37  N.  EL  Rep.  427.  Under  Pennsylvania  statute  in  relation  to  charities. 
c;aDs  V.  Reimensnydor,  110  Pa.  St  17,  2  Atl.  Rep.  425.  Where  three 
brTithcrs  agreed   to  contribute  each  a  certain  sum  for  the  use  of  plain- 
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QmUngent  and  Qmditicnal  PrcmMtB — Muiwdiiy — OpHonB  artd  S^vmU. 

In  bilateral  contracts — ^that  is,  where  the  consideration  for  a 
promise  is  a  promise — ^the  whole  agreement  may  be  intended  by  the 
parties  to  be  contingent,  and  to  come  into  effect  only  at  the  will 
of  one  of.  the  parties;  as,  for  instance,  where  a  person  offers  to  sup- 
ply at  a  certain  price  snch  goods  as  another  may  choose  to  order. 
Sir  WiUiam  Anson  argues  that  such  an  agreement  is  binding  on  the 
promisor,  on  the  ground  that  a  sufficient  consideration  for  his  prom- 
ise lies  in  the  fact  that,  though  the  promisee  is  not  bound  to  order 
any  goods,  yet,  if  he  does  order  them,  he  is  bound  by  the  terms  of  the 
agreement  as  to  price.  It  is  well  settled,  however,  both  in  England 
and  with  us,  that  such  an  agreement,  so  long  as  nothing  is  done  by 
the  promisee,  is  not  binding  on  the  promisor.  Both  parties  must 
be  bound  or  neither  is  bound;  in  other  words,  there  must  be  mutu- 
ality of  engagement.'*  A  person,  therefore,  who  promises  to  sell 
another  land  or  goods,  or  to  do  something  else,  if  the  latter  shall  re- 
quire it,  may  repudiate  his  agreement  so  long  as  nothing  is  done 
by  the  promisee  to  make  the  promise  binding,  for,  until  the  promisee 
has  either  done  or  promised  something  in  return  for  the  promise, 
it  is  nudum  pactum.''^ 

In  such  a  case,  however,  according  to  the  better  opinion,  as  we  have 
seen  in  treating  of  offer  and  acceptance,  the  promisor  is  in  the  posi- 

tiff,  and  two  of  them  paid  their  shares  to  the  third,  on  the  understanding  that 
be  should  contribute  a  Uke  sum,  it  was  held  that  there  was  a  Buffldent  con- 
sideration for  the  promise  of  the  third,  and  he  could  not  receda  Hostetter 
V.  HolUnger,  117  Pa.  St.  €06,  12  Ati.  Rep.  741. 

^  Ck)Oke  V.  Oxley,  3  Term  R.  G53;  Stensgaard  ▼.  Smith,  43  Minn.  11,  44  N. 
W.  Rep.  669;  Thome  y.  Deas,  4  Johns.  (N.  Y.)  34;  Keep  v.  Goodrich,  12 
Johns.  (N.  T.)  397;  Ewlng  t.  Gordon,  49  N.  H.  444;  Burnett  t.  Bisco,  4 
Johns.  (N.  Y.)  235;  Chicago  &  G.  E.  R.  Go.  t.  Dane,  43  N.  Y.  240;  Coleman 
V.  Applegarth,  68  Md.  21,  11  Atl.  Rep.  2S4;  McIOnley  v.  Watkins,  13  HI  140: 
L'Amoreux  v.  Gtould,  7  N.  Y.  349;  Wilkinson  t.  Heavenrlch,  58  Mich.  574. 
26  N.  W.  Rep.  139;  Thayer  v.  Burchard,  99  Mass.  508;  Smith  t.  Weaver.  90 
111.  392;  Bean  v.  Burbnuk,  16  Me.  458;  Mers  v.  Insurance  Co.,  68  Mo.  127; 
Stembrldge  v.  Stembrld$;e's  Adm'r,  87  Ky.  91,  7  S.  W.  Rep.  611;  Shenandoah 
VaL  R.  Co.  y.  Dunlop,  86  Va.  346,  10  S.  E.  Rep.  239;  Barker  t.  Critzer,  o5 
Kan.  459,  11  Pac.  Rep.  382;  Warren  v.  Costello,  100  Mo.  338,  10  S.  W.  Rep. 
JO;  GraybUl  t.  Brugh,  89  Va.  895,  17  S.  K  Rep.  558.  See,  also,  cases  cited, 
p.  50,  note  71. 

*^  Ante,  pp.  50,  51,  and  cases  cited. 
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tion  of  one  who  has  made  a  continning  offer,  which,  though  It  may  be 
withdrawn  before  anything  is  done  by  the  promisee,  will  become 
binding  when  it  is  accepted  by  him,  either  by  giving  the  con- 
templated promise  in  return,  or  by  doing  the  acts  contemplated* 
In  giving  the  promise  or  otherwise  supplying  the  consideration,  he 
nipplies  the  el^nent  of  mutuality.  If,  therefore,  a  person  promises 
to  sell  such  goods  as  another  may  order,  or  to  sell  land  if  another 
shall  choose  to  buy  it,  and  before  his  offer  is  withdrawn  the  other 
orders  goods,  or  agrees  to  buy  the  land,  the  promisor  is  bound  to 
■dl  at  the  price  named.^'  He  cannot  then  refuse  to  sell  on  the 
ground  that  the  promisee  was  not  bound  to  buy.  Some  courts, 
however,  hold  that  in  such  a  case  there  is  not  a  continuing  offer, 
but  an  agreement  void  for  want  of  mutuality,  and  that,  if  goods  are 
ordered,  for  instance,  the  promisor  is  not  bound  to  furnish  them.* 
So,  also,  a  promise,  though  a  mere  nudum  pactum  when  made, 
because  the  promisee  is  not  bound,  may  become  binding  on  his 
afterwards  furnishing  the  consideration  contemplated  by  doing 
what  he  was  expected  to  do,  but  had  not  promised  to  do.  '^The 
proposition,''  It  was  said  in  a  New  York  case,  "is  stated  by  Chitty 
as  broadly  as  the  defendant's  counsel  claims  it,  that  if  the  one 
party  never  was  bound  on  his  part  to  do  the  act  which  forms  the 
consideration  for  the  promise  of  the  other,  the  agreement  is  void 
for  want  of  mutuality;  but  the  proposition  is  too  iH'oadly  stated. 
It  is  confined  to  those  cases  where  the  want  of  mutuality  would 
leave  one  party  without  a  valid  or  available  consideration  for  his 
pnnnise.  For  there  are  many  valid  contracts  not  mutually  binding 
at  the  time  when  made;  as,  when  A.  says  to  B.,  ^f  you  will  furnish 
goods  to  &,  I  will  pay  for  them,'  B.  is  not  bound  to  furnish 

"*  G.  X.  Bailway  Co.  v.  Witham,  L.  R.  0  O.  P.  16;  Johnston  t.  Trippe,  3a 
F«Nl.  Itep.  530;  Moses  y.  McCiain,  82  Ala.  370,  2  South.  Rep.  741;  Wisconsin, 
1.  ftN.  Uy.  Ca  v.  Braliam,  71  Iowa,  4H4,  32  N.  W.  Rep.  392;  Dayis  y.  Robert, 
88  AUl  402,  8  SontlL  Rep.  114;  Ross  v.  Parks,  03  Ala.  153,  8  South.  Rep.  308; 
Thayer  v.  Burchard,  00  Mass.  608;  Cooper  v.  Wheel  Co.,  04  Mich.  272,  54 
X.  W.  Refi.  30.  Filing  of  biU  by  yendee  for  specific  performance  has  been 
held  to  supply  mutnality.  Dynan  v.  McCoUoch,  4C  N.  J.  Eq.  11,  18  Atl.  Rep. 
822.    But  most  of  the  cases  are  to  the  contrary.    See  cases  cited  ante,  note  70. 

^CampbeU  y.  Lambert,  36  La.  Ann.  35;  Rafolovltz  y.  American  Tobacco  Co., 
73  Hon,  87,  25  K.  Y.  Supp.  1036. 
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them,  but,  if  he  does,  he  may  recover  on  the  promise."  ^  The  oflEer 
of  the  promise  is  accepted  by  furnishing  the  consideration  which 
supports  it;  or,  as  we  have  said,  the  contract  is  formed  by  one  of 
the  parties  doing  what  he  is  expected  to  do.  An  offer  of  a  reward  to 
the  public  generally  for  the  performance  of  certain  services,  for 
instance,  is  not  binding  when  it  is  made;  but  when  an  individual 
performs  the  services  he  accepts  the  offer,  and  in  doing  so  furnishes 
the  consideration  which  renders  the  promise  to  pay  the  reward 
binding.  The  promisor  cannot  refuse  to  pay  on  the  ground  that  the 
promisee  was  not  bound  to  perform  the  aervices.t  So,  if  a  person 
says  to  another,  *Tf  you  will  employ  this  man  as  your  agent  for  a 
time,  I  will  be  responsible  for  all  such  sums  as  he  shall  receive 
during  that  time  and  neglect  to  pay  over  to  you,''  the  party  indemni- 
fied is  not  bound  to  employ  the  person  designated,  and  the  guaran- 
tor may,  before  such  employment,  withdraw  his  promise;  but,  if 
the  promisee  does  employ  him  before  such  withdrawal,  the  guar- 
anty becomes  binding.^^  On  the  same  principle,  where  a  continuing 
guaranty  is  given  for  the  purpose  of  obtaining  credit  for  the  prin- 
cipal, furnishing  him  goods  under  the  guaranty  supplies  a  consider- 
ation,  and  renders  it  binding  to  the  extent  of  the  goods  furnished.^' 

OQier  Contingeni  or  Chnditwnal  Promises. 

It  must  not  be  inferred  from  what  has  been  said  that  no  con- 
tingent promise  can  form  a  consideration  for  a  promise  given  in 

■  L'Amoreux  v.  Gould,  7  N.  Y.  849;  iTaln  v.  Gold,  5  Pick.  (Mass.)  880.  So. 
where  the  owner  of  land  and  a  broker  entered  into  a  written  agreement  by 
which  the  owner  made  certain  promises  in  case  the  broker  should  procure 
a  purchaser  for  the  land,  and  also  promised  to  pay  him  a  certain  per  cent, 
of  the  price  in  case  he  (the  owner)  should  himself  first  seU  it,  it  was  beUl 
that  though,  at  the  time  the  contract  was  sigrned,  it  was  nudum  pactum ,  bo- 
cause  there  was  nothing  binding  on  the  broker,  and  he  paid  nothing,  yet, 
where  the  broker  afterwards  rendered  services  and  incurred  expenses  in  ad- 
vertising the  laud,  in  carrying  out  the  agreement,  he  furnished  a  considera- 
tion, and  the  promise  became  binding  on  the  owner.  Go  ward  v.  Waters,  98 
Mass.  596.     But  see  Stensgaard  v.  Smith,  43  Minn.  11,  44  N.  W.  Rep.  669. 

tAnte,  p.  65. 

**  Leake,  Gout  25;  Kennaway  v.  Treleavan,  5  Mees.  &  W.  501;  Mills  ▼. 
BlackaU,  11  Q.  B.  366;   Offord  v.  Davies,  12  C.  B.  (N.  S.)  748. 

»  Beakes  v.  Da  CunUa,  12C  N.  Y.  293,  27  N.  E.  Rep.  251;  Taussig  v.  Reid, 
145  HI.  4S8,  32  N.  E.  Rep.  918. 
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returiL  If  a  person  agrees  to  bnj,  and  another  person  to  sell,  all 
the  supplies  of  a  certain  kind  the  former  "may  need/'  or  that  the 
latter  "may  have  to  sell,"  there  is  no  want  of  mutuality,  and  the 
contract  is  binding.  One  of  the  parties  binds  himself  absolutely 
to  take  all  the  supplies  he  may  need,  not  merely  to  take  what  sup* 
plies  he  may  choose  to  take;  and  the  other  binds  himself  absolutely 
to  sell  all  he  may  have  to  dispose  of;  and  each  promise  is  a  consider* 
alien  for  the  other.  They  differ  from  options,  for,  if  there  are  any 
sapplies  needed,  they  must  be  bought,  and,  if  there  are  any  to  be 
sold,  they  must  be  delivered.^* 

Somewhat  similar  in  character  are  the  considerations  which  con- 
sist in  conditional  promises;  as,  for  instance,  where  a  person  prom- 
ises to  do  something  for  a  reward,  btit  the  other  party  only  binds 
himself  to  pay  the  reward  upon  the  happening  of  an  event  which 
may  not  be  under  the  control  of  either  party.  Such  would  be  the 
case  in  a  bnUding  contract  where  the  promise  to  pay  for  the  work 
to  be  done  is  made  conditional  upon  the  approval  of  the  architect. 
Again,  the  promise  may  be  conditional  on  something  happening,  as 
in  case  of  promises  in  a  charter  party  which  are  not  to  take  effect 
if  certain  specified  risks  occur.  In  the  one  case  the  promise  de- 
pends for  its  fulfillment  upon  a  condition  precedent;  in  the  other  it 
is  liable  to  be  defeated  by  a  condition  subsequent.  In  neither  case 
does  its  conditional  character  prevent  it  from  forming  a  sufficient 
consideration  for  promises  given  in  return.  These  cases  are  for 
consideration  in  a  subsequent  chapter. 

SAME— FORBEAHANCE  TO  EXEBCISE  A  BIGHT. 
76.  Forbearance  or  a  promise  to  forbear  from  doing  what 
one  is  otherwise  entitled  to  do  is  a  sufAcient  consideration. 

""See  Sheffield  Furnace  Co.  v.  Hull  C.  &  C.  Ck>.  (Ala.)  14  South.  Rep.  672; 
Wells  T.  Alexandre,  130  N.  Y.  642,  29  N.  E.  Rep.  142;  Smith  ▼.  Morse,  20 
La.  Ann.  220;  Bradley  y.  U.  S.,  96  U.  8.  16S;  Lobensteln  y.  U.  S.,  91  U.  S. 
K24;  Grant  y.  U.  S..  7  Wall.  331.  Where  land  was  agreed  to  be  sold,  and 
the  title  was  defectlye,  by  reason  of  a  suit  to  set  aside  a  will  under  which 
Che  yendor  claimed,  an  agreement  to  postpone  execution  of  the  contract  tmtU 
determination  of  the  suit  was  sustained  on  the  ground  that  the  yendee  would 
^e  bound  to  accept  the  title  if  the  will  should  be  sustained.  Hale  y.  Cravener, 
12S  llL  406,  21  N.  E.  Rep  534.    See  ante,  p.  <j;5.  note  125. 
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77.  There  must  be  agreement  to  forbear  as  well  as  for- 
bearance. 

78.  Though  no  time  of  forbearance  Is  spedfled,  actual 
forbearance  for  a  reasonable  time  is  sufAcient. 

Ck>n8ideration  need  not  necessarily  consist  of  acts  or  promises 
which  the  party  furnishing  the  consideration  is  not  otherwise  liable 
to  do  or  make.  It  may,  as  we  have  seen,  consist  in  a  forbearance 
or  promise  to  forbear  from  doing  what  he  is  otherwise  entitled  to 
do;  as,  for  instance,  where  a  person  abstains  from  the  nse  of  liqaor 
and  tobacco,  on  another's  promise  to  pay  him  money.*"  The  aban* 
donment  of  any  right,  or  a  promise  to  forbear  from  exercising  it, 
is  a  sufficient  consideration  for  a  promise.'*  The  right  may  be  legal 
or  equitable,  certain  or  doubtful;  and  it  may  exist  against  the  prom- 
isor or  against  a  third  party.  The  release  by  a  wife,  for  instance, 
of  her  Inchoate  right  of  dower  in  her  husband's  land,  will  support  a 
promise  by  her  husband's  grantee  to  pay  her  a  sum  of  money;** 
and  the  release  of  an  inchoate  right  of  homestead  in  public  lands 
will  support  a  promise.**  A  creditor,  likewise,  if  he  extends  the 
time  for  payment  of  the  debt,  gives  up  a  right,  and  so  furnishes  a 
consideration  for  an  additional  promise  by  the  debtor,**  or  for  the 

"Hamer  t.  Sidway.  124  N.  Y.  538,  27  N.  E.  Rep.  256;  Talbott  T.  Stemmons^ 
89  Ky.  222,  12  S.  W.  Rep.  297;  LindeU  v.  Rokes.  00  Mo.  249.  For  other  iUus- 
trations,  see  ante,  pp.  149,  150. 

'•  Blake  v.  Peck,  11  Vt.  483;  Leverenz  v.  Haines.  32  lU.  357;  Woodburn  v. 
Woodburn,  123  HI.  608,  14  N.  E.  Rep.  58.  and  16  N.  E.  Rep.  209;  Galklns  v. 
Chandler,  36  Mich.  320.  Agreement  between  attachment  creditors  of  a  debtor. 
Mygatt  V.  Tarbell.  78  Wis.  351,  47  N.  W.  Rep.  618;  Doan  t.  Dow  (Ind.  App.> 
35  N.  E.  Rep.  709;  Brownell  y.  Harsh,  29  Ohio  St  631.  Forbearance  to  contest 
wllL  Rector,  etc.,  v.  Teed,  120  N.  Y.  583,  24  N.  E.  Rep.  1014.  The  release 
by  a  person  of  a  claim,  In  good  faith,  of  a  future  contingent  interest  In  cer- 
tain land  under  the  will  of  a  deceased  ancestor,  is  a  sufficient  consideration 
for  a  note  given  therefor,  whether  he  in  fact  had  any  interest  In  the  land  or 
not  Brooks  t.  Wage,  85  Wis.  12,  54  N.  W.  Rep.  907.  Release  of  mortgage. 
Norrls  v.  Vosburgh  (Mich.)  57  N.  W.  Rep.  264. 

•  Woriey  v.  Slpe,  111  Ind.  238,  12  N.  E.  Rep.  385. 

•  McCabe  ▼.  Caner,  C8  Mich.  182,  35  N.  W.  Rep.  901.  And  see  Paxton  Cat- 
tle Co.  T.  First  Nat  Bank,  21  Neb.  621,  33  N.  W.  Rep.  271. 

**  Llpsmeler  v.  Yehslage,  29  Fed.  Rep.  175;  Martin  y.  Nixon,  92  Mo.  26,  4 
a  W.  Rep.  503;   Van  Gorder  v.  Bank  (Pa.  Sup.)  7  AU.  Rep.  144;   Sinker  t. 
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promiae  of  a  third  party  to  guaranty  or  pay  the  debt"  So,  also,  the 
discharge  of  a  debtor  from  the  debt,**  or  from  lawful  imprisonment 
for  the  debt,"  is  a  consideration  for  the  promise  of  a  third  person 
to  pay  the  debt;  and  the  surrender  or  cancellation  of  a  note  or  mort- 
gage is  a  consideration  for  a  new  note  or  mortgage." 

Agreement  to  forbear  is  necessary.  Mere  forbearance  to  sue,  for 
instance,  without  any  agreement  to  that  effect,  is  not  a  sufficient 
consideration  for  the  promise  of  another  to  pay  the  debt  of  the  per- 
son liable,  though  the  act  of  forbearance  may  have  been  induced  by 
the  i>romise.** 

Compromises. 

A  common  form  in  which  a  forbearance  appears  as  the  considera- 
tion for  a  promise  is  in  the  settlement  or  compromise  of  a  disputed 
claim,  either  before  or  after  an  action  has  been  brought  upon  it. 
Forbearance  by  a  person  to  further  insist  upon  a  demand,  or  to  fur- 
ther prosecute  an  action  which  he  has  commenced,  is,  subject  to  ex- 
ceptions to  be  presently  explained,  a  sufficient  consideration  to 
support  a  promise  by  the  other  party,  or  by  a  third  person." 

Green,  113  Ind.  264,  15  N.  B.  Rep.  266;  Brown  t.  Bank,  115  Ind.  572,  18  N. 
a  Rep.  56;  Lundberg  v.  Elevator  Co.,  42  Minn.  37,  43  N.  W.  Rep.  6S5;  Sand- 
en  ▼.  SmitH  (Miss.)  5  South.  Bep.  514;  Frazer  v.  Backus,  62  Mich.  540,  29 
N.  W.  Rep.  02, 

*  GaUcins  t.  Chandler,  36  Mich.  320;  Bank  of  New  Hanorer  t.  Brldgers,  08 
N.  G.  67,  3  S.  B.  Bep.  826;  Forrester  v.  Parker.  14  Daly  (N.  Y.)  208;  Hocken- 
bury  y.  Meyers,  34  N.  J.  Law,  346.  Substitution  of  new  bond  for  old  one,  as 
consideration  for  third  person's  guaranty  of  new  bond.  Erie  Co.  Say.  Bank 
V.  Coit,  104  N.  Y.  532,  11  N.  E.  Bep.  54. 

-  Wbitn^  y.  Clary,  145  Mass.  156,  13  N.  E.  Rep.  303;  Carpenter  y.  Page. 
144  Mass.  315,  10  N.  E.  Rep.  853;  Fulton  y.  Laughlln,  118  Ind.  286,  20  N.  E. 
Rep.  796. 

-  Smith  V.  Monteith,  13  Mees.  &  W.  427. 

"Constant  y.  University,  111  N.  Y.  604,  19  N.  B.  Bep.  631;  Erie  Co.  Sav. 
Bank  y.  Colt,  104  N.  Y.  532, 11  N.  E.  Rep.  54. 

"  Manter  y.  ChnrchiU,  127  Mass.  31.  And  see  Mecorny  y.  Stanley,  8  Cush. 
(Mass.)  85;    Sfaadbume  y.  Daly,  76  Cal.  355,  18  Pac.  Rep.  403. 

-  McKlnley  y.  Watklns,  13  111.  140;  Cook  y.  Wright.  1  Best  &  S.  550;  Col- 
liKber  y.  Bischoffsheimer,  L.  R.  5  Q.  B.  449;  McClellan  y.  Kennedy,  8  Md. 
247;  Longridge  y.  DorviUe,  5  Bam.  &  A.  117;  Jones  y.  Rittenhouse,  87  Ind. 
Z^8;  Fisher  y.  May,  2  Bibb  (Ky.)  448;  Hennessy  y.  Bacon,  137  U.  S.  85,  11 
Sup.  Ct  Bep.  17;  Sisaon  y.  City  of  Baltimore,  51  Md.  83;  Crowther  y.  Farrer, 
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The  demand,  however,  as  we  shall  presently  see,  must  be  at  least 
doubtful,  for  to  forbear  from  suing  on  an  unenforceable  demand  is 
no  consideration ;  and  where  suit  is  brought  there  must,  according 
to  the  better  opinion,  be  a  bona  fide  belief  in  the  right  to  sue,  and 
reasonable  ground  for  such  belief.** 

Illustrations  of  such  a  consideration  as  we  are  now  discussing 
are  furnished  by  cases  in  which  one  party  makes  a  claim  or  demand 
on  another,  and  the  latter  disputes  it,  whereupon  they  settle  the 
dispute  by  a  compromise,  or  by  agreeing  upon  the  amount  due  in 
an  account. stated.  The  promise  to  pay  the  amount  settled  upon 
is  supported  by  a  sufficient  consideration,  and  may  be  enforced, 
though  the  promisor  might  be  able  to  prove  that  nothing  was  in 
fact  due  from  him.** 

Since,  as  we»  have  seen,  a  detriment  suffered  by  the  promisee  will 
support  a  promise,  whether  the  promisor  has  received  a  benefit  or 
not,  a  compromise  will  support  a  promise  by  a  third  party.*^ 
Kme  of  Fbrbearance. 

Questions  have  been  raised  as  to  the  length  of  time  over  which  a 
forbearance  to  sue  must  extend  in  order  to  constitute  a  considera- 
tion. It  has  even  been  held  that  a  promise  of  forbearance  for  an 
unspecified  time  was  insufficient,*'  but  it  is  now  settled  that  a  prom- 
ise of  forbearance,  in  order  to  form  a  consideration,  need  not  be  a 

15  Q.  B.  677;  Nash  y.  Armstrong,  10  C.  B.  (N.  S.)  250;  HeffellLng^  v.  Hum- 
mel (Iowa)  57  N.  W.  Rep.  872;  McClure  v.  McClure  (Cal.)  34  Pac  Rep.  822. 
Tbe  suit  need  not  be  actually  discontinued  before  suit  on  the  promise.  The 
agreement  ends  it  Phillips  v.  PuUen,  50  N.  J.  Law,  439,  14  Atl.  Rep.  222; 
Van  Campen  ▼.  Ford  (Sup.)  6  N.  Y.  Supp.  139;  Rappanler  y.  Bannon  (Md.) 
8  AU.  Rep.  555. 

-  Post,  p.  176, 

"•  Grandin  v.  Grandin,  49  N.  J.  Law,  508,  9  Atl.  Rep.  756;  Dunham  y.  Grls- 
wold.  100  N.  Y.  224,  3  N.  R.  Rep.  76;  Miles  v.  New  Zealand,  etc.,  Co.,  32  Ch. 
Div.  26C;  Kome  v.  Korne,  30  W.  Va.  1,  3  S.  E.  Rep.  17;  Neibles  v.  Minneap- 
olis &  St.  L.  R.  Co.,  37  Minn.  151,  33  N.  W.  Rep.  332;  Honeyman  y.  Jarris. 
79  111.  318;  Schaben  y.  Brunning,  74  Iowa,  102,  36  N.  W.  Rep,  910;  Potts  t. 
Polk  O).,  80  Iowa,  401,  45  N.  W.  Rep.  775.  And  see  cases  cited  in  notes  98- 
102,  infra, 

"  Bane*8  Case  (1611)  9  Coke,  93b.  Withdrawal  of  a  suit  against  a  person, 
for  instance,  will  support  his  father's  note.  Mascolo  y.  Montesanto,  61  Conn. 
50,  23  Atl.  Rep.  714. 

"  Semple  y.  Pink,  1  Exch.  74.     See  Payne  y.  Wilson,  7  Bam.  &  C.  423. 


d^ 
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promiae  of  absolute  forbearance,  nor  even  of  forbearance  for  a  definite 
time.  Where  no  time  is  mentioned,  a  reasonable  time  will  be  implied,, 
or,  at  any  rate,  where  there  is  a  promise  to  forbear,  and  actual  for- 
bearance for  a  reasonable  time,  it  is  enough.*^ 

SAME— yORBF.  AHA  NCE  TO  DO  WHAT  ONE  CANNOT 
LEGALLY  DO. 

79.  Forbearance  or  a  promise  Ijp  forbear/frozn  doing  what 
one  cannot  legally  do  is  no  consideration;  but 

80.  If  a  right  is  doubtfol,  so  that  there  are  reasonable* 
grounds  for  trying  to  enforce  it,  forbearance  is  a  sufAcient 
consideration. 

8L  Where  the  forbearance  is  in  the  compromise  of  a  dis- 
puted daim  made  or  action  brought  in  good  fedth,  and  on 
reasonable  grounds,*  forbearance  to  insist  or  sue  on  the* 
claim,  or  to  fiirther  prosecute  the  action,  is  a  sufftcient  con- 
sideration without  regard  to  the  validity  of  the  claim. 

We  have  already  incidentally  stated  that  it  is  no  consideration 
for  a  promise  for  a  man  to  /orbear  or  to  promise  to  forbear  from  do- 
ing what  he  is  not  legally  entitled  to  do.'*    This  proposition  would 

"Oldersbaw  t.  King,  2  Hurl.  &  N.  389,  517;  Alliance  Bank  t.  Broom,  2- 
l>rew.  &  8.  280;  Howe  y.  Taggart,  133  Mass.  284;  Boyd  v.  Frelze,  5  Gray 
<Maas.)  553;  Eltlng  v.  Vanderlyn,  4  Johns.  (N.  Y )  237;  Bowen  v.  Tipton,  64 
Md.  275.  1  AtL  Rep.  8G1;  Calkins  t.  Chandler,  36  Mich.  320;  Moore  T.  Mc-^ 
Kenney,  83  Me.  80,  21  Atl.  Rep.  749;  Ballard  v.  Burton,  64  Vt.  387,  24  Atl.. 
Rep.  7G9;  Downing  t.  Funk«  5  Rawle  (Pa.)  69;  King  v.  Upton,  4  Green!.. 
(Me.)  387;  Foard  y.  Grlnter  (Ky.)  18  S.  W.  Rep.  1034;  Traders'  Bank  t.. 
Parker,  130  N.  Y.  415,  29  N.  E.  Rep.  1094;  Rood  t.  Jones,  1  Doug.  (Mich.) 
1»1.  But  see  Gamett  v.  Khrkman,  3;j  Miss.  389;  Russell  y.  Clark.  3  Watts 
(Pa.)2ia.  ' 

*  A  few  of  the  cases,  as  we  shall  see,  seem  to  hold  that  If  an  action  is« 
brought  In  good  faith,  and  the  plaintiff  believes  in  his  case,  it  Is  Immaterial 
whether  he  has  any  cause  of  action  or  not,  or  even  whether  he  has  reasonable- 
grounds  for  beUeying  that  he  has  a  good  cause  of  action;  but,  if  any  of  the 
cases  do  go  to  this  exteut,  they  are  contrary  to  the  weight  of  authority. 

**  Barnard  t.  Simons  (A.  D.  1616)  1  RoUe,  Abr.  26,  Langd.  Cas.  Cont.  194. 
In  this  old  case  it  was  said  that  "If  A.  makes  a  yoid  assumpsit  to  B.,  and 
afterwards  a  stranger  comes  to  B.,  and,  in  consideration  that  B.  wlU  relinquish' 
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«eem  too  obvious  to  reqaire  discussion,  but  qaestions  hare  arisen 
in  its  application,  and  have  given  rise  to  some  conflict  in  the  de- 
cisions.    It  is  therefore  necessary  to  notice  it  at  some  length* 

Some  applications  of  the  principle  are  clear.  A  forbearance  or 
promise  to  forbear,  for  instance,  from  claims  under  an  illegal  col 
tract,  such  as  a  gambling  contract,  or  a  contract  involving  the  com- 
mission of  crime,  can  form  no  consideration  for  the  promise  of  the 
other  party,  since  the  contract  is  void,  and  could  not  be  enforced.*' 
So,  also,  the  release  of  a  debtcflr  from  imprisonment  was  held  to  be 
no  consideration  for  a  promise  where,  by  the  previous  release  of  a 
•codebtor,  the  debt  had  been  discharged,  since  the  imprisonment 
was  therefore  unlawful  ;••  and  the  same  is  true  of  forbearance  or 
a  promise  to  forbear  from  suing  out  an  attachment  where  there  is 
no  ground  for  attachment'^ 

As  a  general  rule,  it  is  safe  to  say  that,  in  order  that  forbearance 
to  exercise  a  right  may  constitute  a  consideration,  the  right  must 
be  at  least  doubtful  Forbearance  to  insist  upon  a  claim  that  is 
clearly  unenforceable  cannot  be  a  consideration,  for  there  is  neither 
detriment  to  the  promisee  from  the  forbearance  nor  any  real  benefit 
to  the  promisor. 

Ccnnpromiaes. 

As  already  intimated,  much  diiSculty  has  arisen  In  applying  this 
principle  to  compromises  of  disputed  claims  and  actions^  and  there 
Is  conflict  in  the  decisions.  The  authorities  are  all  agreed  that  the 
promisee  must  believe  in  his  claim,  or  in  his  action;  and  that  for- 
bearance to  sue  on  a  demand  known  to  be  unenforceable,  or  to  pro- 

the  assumpsit  made  to  him  by  A.,  he  promises  to  pay  him  £10,  this  Is  not  a 
^ood  consideration  to  charge  him,  because  the  first  assumpsit  was  void.'*  See 
Palfrey  v.  Portland  R.  Co.,  4  Allen  (Mass.)  55;  Shuder  v.  Newby.  85  Tenn. 
348,  3  S.  W.  Rep.  438;  Clark  v.  Jones.  85  Ala.  127,  4  South.  Rep.  771;  Sharpe 
V.  Rogers,  12  Mlmi.  174  (Gil.  103);  Harris  v.  Cassaday.  107  Ind.  158,  8  N.  E. 
Rep.  29;  Ecker  v.  McAllister.  54  Md.  3G9;  Schroeder  v.  Fink,  60  Md.  438; 
Long  ▼.  Towl,  42  Mo.  545;  Martin  v.  Black,  20  Ala,  300;  Prater  r.  MUler, 
25  Ala.  320;   Davlsson  v.  Ford,  23  W.  Va.  617;   Eblin  ▼.  Miller,  78  Ky.  37L 

"  Everingham  ▼.  Meighan,  55  Wis.  354.  13  N.  W.  Rep.  269. 

••  Herring  y.  DarreU,  8  Dowl.  Pr.  Cas.  604. 

"  Smith  ▼.  Easton,  54  Md.  138;  Bates  y.  Sandy,  27  IH.  App.  552.  And  see 
BidweU  ▼.  Catton  a618)  Hob.  216.  If  the  right  to  attach  Is  doubtfol*  for- 
l>earance  is  a  consideration.     Blake  ▼.  Peck,  11  Vt  483. 
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ceed  in  an  action  knowingly  brought  without  cause,  is  no  consid- 
eration.**     When  we  reach  this  point,  the  difftculty  begins.     It 
has  been  said,  for  instance,  in  an  English  case,  that  the  plaintiff 
must  beliere  that  he  has  a  case,  and  must  intend  bona  fide  to  main- 
tain it  by  action;  and  that,  if  he  does  so,  the  fact  that  in  reality  he 
has  no  cause  of  action,  and  that  the  defendant  knows  that  he  has 
none,  will    not   render  the  compromise  inyalid,  for   the   plaintiff 
abandons  a  claim  which   he   belieyes  to   be  enforceable,  and   in- 
tended to  try  and  enforce,  and  the  defendant  escapes  the  incon- 
yenienoe,  exj^nse,  and  anxieties  of  litigation.**     In  another  case  it 
was  said:    '^f  a  man  bona  fide  belieyes  he  has  a  fair  chance  of 
success,  he  has  a  reasonable  ground  for  suing,  and  his  forbearance 
to  do  so  will  constitute  a  good  consideration.    When  such  a  per- 
son forbears  to  sue,  he  giyes  up  what  he  belieyes  to  be  a  right  of 
action,  and  the  other  party  gets  an  adyantage,  and,  instead  of  being 
annoyed  with  an  action,  he  escapes  from  the  yexations  incident  to 
it.     It  would  be  another  matter  if  a  person  made  a  claim  which 
he  knew  to  be  unfounded,  and  by  a  compromise  obtained  an  ad- 
vantage under  it   In  that  case  his  conduct  would  be  fraudulent"  "® 
These  cases  seem  to  allow  the  whole  question  to  depend  on  the  good 
faith  of  the  party  forbearing,  without  any  regard  whatever  to  the 
validity  of  his  claim;  and,  if  this  is  so,  they  can  be  sustained  neither 
in  reason  nor  on  principle. 

Most  of  the  courts  haye  said  that  the  claim  must  be  at  least 
doubtful;  ch*  that  it  must  not  only  be  bona  fide,  but  under  '^color  of 
right  f  or  that  there  must  be  reasonable  grounds  for  belief  in  the 
validity  of  the  claim,*** — ^and  this  would  seem  to  be  the  proper  doc- 

■•  TVade  y.  Simeon,  2  O.  B.  548;  McKlnley  v.  Watklns,  13  HL  140;  Rood  v. 
Jones,  1  Doug.  (Mich.)  188;  McGlynn  v.  Scott  (N.  D.)  58  N.  W.  Rep.  460; 
Ptiillips  y.  PuUen,  50  N.  J.  Law,  439,  14  AtL  Rep.  222;  Yon  Brandenstein  y. 
Kbensberger,  71  Tex.  267,  9  S.  W.  Uep.  153. 

""  Cook  y.  Wriirlit,  1  Best  &  S.  559.  And  see  Rue  y.  Meirs,  43  N.  J.  Eq.  377, 
12  AtL  Rep.  869;  Feeter  y.  Weber,  7i8  N.  Y.  334;  CalUsher  y.  Bischoffshelm, 
L.  R.  5  Q.  B.  449;  Demarg  y.  Manufacturing  Ck).,  37  Minn.  418,  35  N.  W. 
1;    Fiflber  y.  May,  2  Bibb  (Ky.)  44a 

*^  CaHisher  y.  Bischoffsheim,  L.  R.  5  Q.  B.  449. 

»-  Mclvinley  v.  Watklns,  13  111.  140;  Palfrey  y.  Portland,  S.  &  P.  R.  Oo., 
4  ABen  (Mass.)  55;  Anthony  y.  Boyd,  16  R.  I.  495,  8  Atl.  Rep.  701,  and  10  Atl. 
Llop.  <s-^7;  Edwards  y.  Baugh,  11  Mees.  &  W.  041;  United  States  Mortgage 
x^w  cost.^12 
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trine.  An  Ignorant  person  may  in  good  faith  believe  that  he  has 
a  just  claim  against  another,  when  in  fact  there  is  not  the  slightest 
ground  for  his  belief.  Can  it  be  that  a  promise  exacted  from  the  other 
in  ord»  that  he  may  escape  the  annoyance  and  expense  of  litiga- 
tion furnishes  any  consideration?  The  proper  doctrine  is  that,  ''in 
order  to  support  the  promise,  there  must  be  such  a  claim  as  to  lav 
a  reasonable  ground  for  the  defendant's  making  the  promise;  and 
then  it  is  immaterial  on  which  side  the  right  may  ultimately  prove 
to  be."  *•*  It  may  be  that,  according  to  some  of  the  cases,  there  is 
a  distinction  between  a  compromise  of  a  claim  not  sued  upon  and 
the  compromise  of  an  action  actually  conmienced;  but  there  is  no 
reason  in  any  such  distinction*  There  can  be  no  difference,  in  re- 
spect of  consideration,  between  a  compromise  to  prevent  a  threat- 
ened suit  and  a  compromise  after  the  suit  has  been  brought  In 
either  case,  if  there  is  no  reasonable  ground  for  belief  in  the  yalidity 
of  the  claim,  forbearance  furnishes  no  consideration. 


SAME— ORATUITOnS  BAILMENT. 

82.  The  mere  leaving  of  property  in  another's  posses- 
sion will  support  his  promise  to  take  reasonable  oare  of 
it,  or  undertake  services  in  respect  of  it. 

Co.  T.  Henderson,  111  Ind.  24,  12  N.  E.  Rep.  88;  Emmittsbnrsh  R.  Go.  t. 
Donoghue,  67  Md.  383,  10  Aa  Rep.  233;  Clark  v.  TumbuU,  47  N.  J.  Law, 
205;  MulhoUand  y.  Bartlett,  74  lU.  58;  Fisher  y.  May,  2  Bibb  (Ky.)  44S; 
JL:fifianLIi_Mathew8,  6  Pa.  ^St  411;  Bellows  ▼.  Sowles,  56  Vt  391;  Ware  v. 
Morgan,  67  Ala.  462;  Crans  ▼.  Hunter,  28  N.  Y.  389;  Ecker  v.  McAllister. 
5i  Md.  362;  Long  v.  Towl,  42  Mo.  546;  Gates  t.  Shutts,  7  Mich.  126;  White 
V.  Hoyt  73  N.  Y.  506;  Flannagan  v.  Kllcome,  58  N.  H.  443;  McClellan  v.  Ken- 
nedy, 8  Md.  247;  Van  Dyke  v.  Davis,  2  Mich.  144;  Honey  man  t.  Jarvis.  79 
lU.  318;  Parker  v.  Enslow.  102  lU.  272;  Perldns  v.  Gay,  3  Serg.  &  R.  (Pa,) 
331;  Korne  v.  Korne,  30  W.  Va.  1,  3  S.  B.  Rep.  17;  Russell  v.  Wright  (ALi.) 
13  South.  Rep.  594;  Appeal  oM^onnley,  130  Pa.  St  467,  18  Ati.  Rep.  727. 
The  doubt  may  arise  from  the  unsettled  state  of  the  law  on  a  question. 
Coffee  y.  Emigh,  15  Colo.  184,  25  Pac  Rep.  83.  Compromise  of  differences 
under  an  illegal  contract  Everingham  y.  Meighan,  55  Wis.  354,  13  N.  W. 
Rep.  269. 

>**  McKlnley  y.  Watkins,  13  111.  14a  And  see  cases  cited  in  notes  94^  97. 
98, 101,  supra. 
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Among  the  cajses  In  which  an  act  is  the  consideration  for  a  prom- 
iae  it  is  worth  while  to  notice  the  kind  of  contract  which  arises 
upon  the  mere  placing  or  leaving  of  property  in  the  hands  of  a 
bailee  or  depositary.  A  person's  promise  to  receive  and  care  for  or 
cany  the  i«operty  of  another  without  compensation  therefor  conld 
not  he  enforced  against  him  if  he  should  refuse  to  receive  it.  If, 
however,  he  does  receive  tiie  property,  the  bailment,  though  gra- 
tuitOQS,  will  create  an  implied  promise  to  use  reasonable  care  in  the 
safe  custody  of  the  property,  and  will  support  the  express  promise 
to  undertake  services  in  respect  to  it^**  ''A  ccmsideration  of 
some  kind  is  absolutely  necessary  to  the  validity  of  every  contract, 
bnt  it  need  not  be  in  money,  nor  money's  worth.  In  the  case  oi  a 
bailment  the  bare  being  trusted  with  another's  goods  is  a  sufficient 
<-oii8ideration,  if  the  bailee  once  enters  upon  the  trust,  and  takes 
the  goods  into  his  possession."  ^•^ 

SAME— NATUBAL  AFFECTION. 

83.  ITatoral  love  and  affection  for  a  near  relative  is  snf^ 
fident  to  aoatain  an  executed  contract,  except  as  against 
creditors  and  bona  fide  purchasers;  but  is  no  considera- 
tion for  a  promise. 

Natural  affection  for  a  near  relative,  or,  as  it  is  generally  said, 
the  consideration  of  blood,  or  natural  love  and  affection,  is  said  to 
be  a  "good,**  but  not  a  "valuable,"  consideration.  In  the  law  of 
contract  the  consideration  must  be  "valuable.'*  In  some  early 
Eng^h  cases  it  was  attempted  to  ingraft  the  doctrine  of  good  con- 
sideration, which  had  been  applied  in  case  of  covenants  to  stand 
seired,  upon  the  law  of  contract,  but  it  was  not  allowed.  The  mere 
existence  of  natural  affection  as  a  motive  for  a  promise  has  prob- 

*  Coggi  T.  Barnard.  Ld.  Raym.  900;  Hart  v.  Miles.  4  C.  B.  (N.  S.)  371;  Rob- 
iiMon  V.  TbrearlgiU,  13  Ired.  (N.  C.)  39;  Clark  v.  Gaylord,  24  Conu.  484; 
^'beattty  v.  J^w,  Cro.  Jac  668;  Ames  v.  Taylor,  49  Me.  381;  Beordslee  v. 
RIchardaoD,  11  Wend.  (N.  Y.)  25;  Dart  v.  Lowe,  6  Ind.  131;  Newhall  v.  Pai^re, 
10  Gray  (Mass.)  366.  There  is  conflict  as  to  the  impUed  undertaking  of  a 
KntuitDos  bailee.  Most  courts,  probably,  hold  him  liable  for  sross  negligence 
only.    This,  however,  is  not  within  the  scope  of  our  subject 

"*  Robinacn  v.  ThreadgiU,  13  Ired.  (N.  G.)  89. 
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aUy  never  been  held  to  amount  to  a  valnable  constderation,  so  as 
to  support  an  executory  contract^^*  A  good,  as  distingoished  from 
a  valuable,  consideration  is  sufficient  to  support  a  oonrejance  or 
gift;  but,  as  we  have  seen,  these  are  not  strictly  contracts,  for  they 
create  rights  in  rem,  and  not  rights  in  personam.  Even  in  these 
cases,  as  against  creditors  and  bona  fide  purchasers,  the  conyeyance 
or  gift  may  be  set  aside  for  the  want  of  consideration.^^ 

8AME— MORAL  OBLIGATION. 

84.  Mere  moral  obligatioxL  or  honorable  and  oonaoiea- 
tloiis  BcrapleB  will  not  support  a  promi9e. 

There  are  some  cases  to  the  effect  that  a  mere  moral  obligation 
is  sufQcient  consideration  to  support  a  promise,^^^  but  it  is  now  well 
settled  to  the  contrary.^®*  A  man  may  believe  himself  to  be  under 
a  moral  obligation,  either  because  he  has  received  actual  benefits 
in  the  past,  or  from  motives  of  piety,  delicacy,  or  friendship.    Now, 

«"  Bret  V.  J.  a  and  Wife,  Cro.  Blis.  T65;  Pink  v.  Cox,  18  Johns.  (N.  Y.)  145; 
Priester  v.  Prlester,  Rich.  Eq.  (S.  C.)  26;  Klrkpatrlck  v.  Taylor,  43  DL  207; 
Smith  V,  Klttrldge,  21  Vt  238;  PhUlips  v.  Frye,  14  Allen  (Mass.)  96;  Pen- 
nington T.  Glttlngs,  2  Oill  &  J.  (Md.)  206;  Dugan  y.  Olttingm  3  OIU  (Md.)  138: 
Whltaker  v.  Whltaker,  62  N.  Y.  3G8;  Cotton  v.  Graham,  84  Ky.  072,  2  S,  W. 
Rep.  647;  Hadle^  y.  Reed,  58  Hun,  008,  12  N.  Y.  Supp.  163;  Williams  v. 
FtHbes.  114  111.  167,  28  N.  E.  Rep.  463;  Wilbur  y.  Warren,  lOi  N.  Y.  196,  10 
N.  E.  Rep.  263. 

***  See  ante,  p.  152,  and  cases  thei*e  cited. 

^  Hawkes  y.  Saunders,  Cowp.  289;  Lee  y.  Muf^geridge,  5  Taunt  36;  Clark 
jJgfiglDfcJ^Blnn.  (Pa.)  85;  Glass  y.  Beach,  6  Vt  173;  State  y.  Beigart,  1 
GUI  (Md.)  1;  Drury  y.  Briscoe,  42  Md.  162;  U^aBer_i»J£^^E^OB,  53  Pa.  St 
475.  And  see  Brown  y.  Latham  (Ga.)  18  S.  E.  Rep.  42L  Questioiied  in  Little- 
field  y.  Shee,  2  Bam.  &  Adol.  811.     See  post  P-  439. 

""  Eastwood  y.  Kenyon,  11  Adol.  &  E.  438;  MUls  y.  Wyman,  8  Pick.  (Mass.) 
207;  Beaumont  y.  Reeye,  8  Q.  B.  483;  Ehle  y.  Judson,  24  Wend.  (N.  Y.)  97; 
Cook  y.  Bradley,  7  (^nn.  57;  Valentine  y.  Foster,  1  Mete  (Mass.)  520;  Up- 
dyke  y.  Titus,  13  N.  J.  Eq.  151;  Farnliam  y.  O'Brien,  22  Me.  475;  Schroeder 
y.  Fink,  60  Md.  436;  Shepard  y.  Rhodes,  7  R.  L  470;  Gay  y.  BottB»  13  Bush 
(Ky.)  299;  Cobb  y.  Cowdery,  40  Vt  25;  Osier  y.  Hobbe,  33  Ark.  215;  Mc- 
Elyen  y.  Sloan,  56  Ga.  208;  Elllcott  y.  Peterson,  4  Md.,  at  page  492.  A  prom- 
ise by  a  husband  to  his  wife  on  her  deathbed  that  their  son  should  have 
certain  property  is  not  a  yaluable  consideration  for  a  conyeyance  ttom  the 
rather  to  the  son.     Peek  y.  Peek,  77  Cal.  106,  19  Pac.  Rep.  227. 
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a  past  concideratioiiy  as  will  i^'esentlj  be  seen,  is  in  tmth  no  con- 
sideration at  an,  f(Hr  the  promisor  does  not  receive  a  benefit,  nor  the 
promisee  snifer  a  detriment,  in  return  for  the  promise.  There  are 
certain  exceptions  to  this  statement,  which  will  be  noticed  in  treat- 
ing of  past  consideration,  but  it  will  be  seen  that  the  yaliditj  of  the 
promise  in  those  cases  does  not  properly  rest  on  the  basis  of  moral 
obligation,  though  some  courts  put  it  upon  that  ground.  The  in- 
sufficioiCY  of  past*  benefits  to  support  a  promise  on  th^  ground  of 
moral  obligation  was  settled  in  England  in  a  case  in  which  it  was 
said:  "The  doctrine  would  annihilate  the  necessity  for  any  con- 
sideration at  an,  inasmuch  as  the  mere  fact  of  giving  a  promise 
creates  a  moral  obligation  to  perform  iV*  *•• 

If  the  actual  receipt  of  a  benefit  in  the  past  does  not  constitute 
consideration  for  a  subsequent  pronuse,  still  less  will  such  duties  of 
honor,  conscience,  or  friendship  as  a  man  may  conceive  to  be  in- 
cumbent on  him.  A  man  may  be  said  to  be  moraUy  bound  to  sup- 
port his  children  in  a  manner  suited  to  his  own  condition,  but  the 
law  creates  no  such  obligation.***  8ome  people  may  say  that  a 
man  is  in  honor  bound  to  pay  money  lost  in  a  wager,  but,  inasmuch 
as  the  law  has  declared  wagers  to  be  void,  a  promise  to.  pay  such  a 
debt  would  be  unenforceable  for  want  of  a  consideration.  In  like 
manner,  a  pioiiB  wish  on  the  part  oi  executors  to  carry  out  the  in- 
tentions of  the  testator  is  no  consideration  for  promises  made  bj 
thent^M 

SAME— IMPOSSIBLE  FBOMISES. 

86.  A  promise  to  do  something  which  is  either  impos- 
sible in  law,  or  physically  impossible,  is  no  consideration. 
The  thing  most  be  impossible  on  its  face;  not  merely  im- 
probable,  or  impossible  to  the  promisor. 

The  courts  wiU  also  hold  a  consideration  unreal,  and  therefore 
no  consideration  at  aU,  where  it  is  impossible  upon  its  face.  As 
win  presently  be  seen,  practical  impossibility,  unknown  to  the 

*"  Eastwood  T.  Kenyon,  11  Add.  &  E.  438;   Ehle  y.  Judson,  24  Wend.  (N. 
r.)  97. 
"•  Mortimore  v.  Wright  6  Mees.  &  W.  482;  Reg.  v.  Downes,  1  Q.  B.  Div.  25. 
^  Anson,  Cont  79;  Thomas  y.  lliomas.  2  Q.  B.  SSL 
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partleB  when  they  entered  into  their  contract,  may  avoid  it  on 
the  ground  of  mistake;"'  or  impossibility  of  performance,  arising 
subsequent  to  the  making  of  the  contract,  may,  under  some  cir- 
cumstances, operate  as  a  discharge;  **'  but  we  are  here  concerned 
with  promises  to  do  a  thing  so  obviously  impossible  that  the  prom- 
ise can  form  no  real  consideration. 

The  consideration  may  be  either  (1)  impossible  in  law,  or  (2) 
physically  impossible.  Where,  for  instance,  a  dcfctor  made  a  prom- 
ise to  the  servant  of  his  creditor  in  consideration  of  a  promise 
by  the  servant  to  release  him  from  the  debt,  it  was  held  that  there 
was  no  consideration  for  the  debtor^s  promise,  as  the  servant  had 
no  power  to  release  the  debt^^^  So,  also,  an  undertaking  that  au- 
other's  land  shall  sell  for  a  given  sum  on  a  certain  day  has  been 
held  insufficient  to  support  a  promise,  on  the  ground  that  a  per- 
son cannot  compd  the  sale  of  another's  property.***  In  these  cases 
the  consideration  is  impossible  in  law.  A  promise  to  go  from  New 
York  to  London  in  a  day  would  be  physically  impossible,  and  could 
form  no  consideration  for  a  promise  given  in  return.*" 

Impossibility,  as  used  in  this  connection,  does  not  mean  any- 
thing more  than  a  prima  facie  legal  impossibility  or  physical  im 
possibility  "according  to  the  state  of  knowledge  of  the  day."  ^"  In 
the  first  case  of  legal  impossibility  mentioned  above,  the  promisor 
might  procure  the  release  of  the  debt;  and,  in  the  second  case, 
he  might  procure  the  owner  of  the  land  to  sell  it  by  the  time  speci- 
fied. There  is,  however,  a  prima  facie  legal  impossibility,  and  this 
is  enough.  So  it  may  be  that,  in  the  future,  means  may  be  dis- 
covered by  which  one  may  be  able  to  travel  from  New  York  to 
London  in  a  day;  but,  according  to  the  present  state  of  knowledge, 
it  is  physically  impossible.  It  was  said  in  a  New  York  case  that 
if  the  promise  be  "within  the  range  of  possibility,  however  absurd 
or  improbable  the  idea  of  the  execution  of  it  may  be,  it  will  be 

"» Post  p.  29a 
»»  Post,  p.  67a 

***  Harrey  y.  Gibbons,  2  Lev.  161.    And  see  Ward  v.  HoUlns,  14  Md.  158. 
"•»tevenB  v.  Coon,  1  Pin.  (Wis.)  356. 

"*  See  James  y.  Morgan,  1  Lev.  HI;  Thornborow  t.  Whiteacre»  2  Ld.  Ua>  lu 
1164. 
»''  Per  Brett,  J.,  la  Clifford  v.  Watts.  I-.  U.  5  O.  P.  577.  588. 
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upheld;  as  where  one  covenants  it  shall  rain  to-morrow,  or  that 
the  pope  shall  be  at  Westminster  on  a  certain  day.  To  bring  the 
case  within  the  role  of  dispensation,  it  must  appear  that  the  thing 
to  be  done  cannot  by  any  means  be  accomplished;  for  if  it  is  only 
improbable,  or  out  of  the  power  of  the  obligor,  it  is  not  in  law 
deemed  impossible."  ^^* 

SAME—VAGUE  FBOlilSES. 

86.  A  promise  which  is  bo  va^e  and  indefinite  as  to  be 
incapable  of  enforcement  is  no  consideration* 

Again,  a  consideration  may  be  unreal  because  it  is  so  vague 
in  its  terms  as  to  be  practically  incapable  of  enforcement  In 
such  case  it  may  be  classed  with  impossible  considerations.  Where, 
for  instance,  in  an  action  on  a  note  given  by  a  son  to  his  father 
the  son  pleaded  a  promise  made  by  his  father  to  discharge  him 
from  liability  on  the  note  in  consideration  of  his  ceasing  to  make 
certain  complaints,  which  he  had  been  in  the  habit  of  making, 
to  the  effect  that  he  had  not  enjoyed  as  many  advantages  as  the 
other  children,  it  was  said  that  the  son's  promise  was  no  more  than 
a  promise  ^^ot  to  bore  his  father,"  and  it  was  held  too  vague  to 
constitute  a  consideration  for  the  father's  promise.  '^A  man,"  said 
the  court,  '^ight  complain  that  another  person  used  the  highway 
more  than  he  ought  to  do,  and  that  other  might  say,  'Do  not  com- 
plain, and  I  will  give  you  £5.'  It  is  ridiculous  to  suppose  that 
such  promises  could  be  binding."  ^^* 

We  have  already  sufficiently  discussed  the  question  of  vagueness 
and  uncertainty  in  agreements.*  ^  .-^^ 

""Beebe  v.  Johnson,  19  Wend.  (N.  Y.)  500,  citing  8  Ck>m.  Dig.  93;  1  Roile, 
▲br.  419.  And  see  Watson  ▼.  Blossom  (Sup.)  4  N.  Y.  Supp.  489;  Clifford  v. 
Watts,  L.  K.  5  a  P.  588;  The  Uarriman  t.  Emerick,  0  WalL  161. 

'"Wbtte  T.  Bluett,  23  Law  J.  Excli.  36,  2  Com.  Law  Rep.  SOL  And  see 
Appwil  of  Ballou,  133  Pa.  St  64,  19  AtL  Eep.  304. 

*Ante,  p.  63^ 
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SAME— DOING  WHAT  ONE  IS  BOUWII  TO  DO. 

87.  Doing  or  promising  to  do  what  one  is  already  legally 
bound  to  do  is  no  consideration.  Such  previous  obligation 
may  arise — 

(a)  By  virtue  of  a  prior  contract,  or 

(b)  By  law,  independently  of  contract. 

88.  Under  this  rule,  payment  of  part  of  a  debt  is  not  a 
good  discharge  of  the  debt,  though  received  as  such  by 
the  creditor,  unless — 

EXCEPTIONS— (a)  The  residue  of  the  debt  is  expressly 
given  to  the  debtor, 

(b)  Or  is  released  by  an  instrument  under  seal, 

(c)  Or  unless  there  is  a  collateral  consideration  for 

the  promise  to  forego  the  residue. 

(d)  Part  payment^  received  in  satisfietction  of  a  debt, 

is  declared  a  good  discharge  by  statute  in  a  fe^w 
Jurisdictions. 

Another  form  of  unreality  of  consideration  is  where  the  alleged 
consideration  is  a  promise  to  do,  or  actually  doing,  what  a  person 
is  already  bound  to  do.  The  promisor  gets  no  more  in  return  for 
his  promise  than  the  promisee  was  already  bound  to  give,  and 
therefore  receives  no  consideration.*"     Such  prior  obligation  may 

"» Conover  y.  StiUweU,  34  N.  J.  Law,  54;  Jennings  T.  Qmse,  10  Alloi  (Mass.) 
526;  Warren  y.  Hodse,  121  Mass.  106;  Schuler  ▼.  Myton,  48  Kan.  282,  2^ 
Pac.  Uep.  1G3;  Ayres  v.  Cliicago,  etc.,  R.  Ck).,  52  Iowa.  478.  3  N.  W.  Rep.  522; 
Holmes  v.  Boyd,  90  Ind.  332;  Vanderbllt  y.  Schreyer,  91  N.  Y.  392;  Reynolds 
V.  Nugent,  25  Ind.  328;  Keffer  v.  Grayson,  76  Va.  517;  Harris  v.  Caasaduy, 
107  Ind.  158,  8  N.  B.  Rep.  29;  Tllden  v.  City  of  New  York,  56  Barb.  (N.  Y.) 
340;  Stuber  v.  Schaek,  83  111.  191;  I»bocnIx  Ins,  Co.  v.  Rink,  110  111.  538; 
Harrlmau  v.  Harrlman,  12  Gray  (Mass.)  341;  Tucker  v.  Bartle,  85  Mo.  114; 
Eblin  V.  Miller,  78  Ky.  371;  Sberwln  v.  Brigbam,  39  Ohio  St  137;  Watts  t. 
Frencbe,  19  N.  J.  Eq.  407;  Bickbart  v.  Hoffmann  (Com.  PI.)  19  N.  Y.  Supp. 
472;  Busb  y.  Rawlins,  89  Ga.  117,  14  S.  E.  Rep.  8SG;  Jenness  y.  Lane.  26 
Me.  475.  And  see  Dixon  y.  Adams  (A.  D.  1596)  Cro.  Eliz.  538,  Langd.  Cas. 
Cont.  101;  Kent  v.  Pratt  (1610)  1  Rolle,  Abr.  23.  Langd.  Cas.  Cont  193;  opin- 
ion of  Byles,  J.,  in  Sbadwell  y.  Sbadwell,  9  C.  B.  (N.  S.)  159.     On  this  prin- 
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WTBe  (1)  from  a  previous  contract,  or  (2)  from  law,  independently 
of  contract 

Where,  for  instance,  a  seaman  deserted  a  vessel,  and  the  captain 
promised  the  rest  of  the  crew  extra  pay  if  they  would  work  the 
vessel  home,  the  promise  was  held  to  be  without  consideration, 
because  the  seamen  had,  before  sailing,  agreed  to  do  all  they  could 
under  all  the  emergencies  of  the  voyage,  and  the  desertion  by  some 
of  the  seamen  was  an  emergency.    Here  the  seamen  promised  no 

ciple,  a  promise  by  a  creditor  after  matarity  of  the  debt,  to  extend  the  time 
of  payment,  is  not  binding  unless  some  coUateral  consideration  is  received. 
Hoffman  v.  Coombs,  0  Gill  (Md.)  284;  TiunbiUl  v.  Brock,  31  Ohio  St  649; 
Pfeiffer  v.  Campben,  lU  N.  Y.  631,  10  N.  E.  Bep.  488;  Holmes  v.  Boyd,  90 
iDd.  :»2;  Stuber  v.  Schack,  83  111.  191;  Planters'  Bank  v.  Sellman,  2  GiU  & 
J.  (Md.)  230;  Ives  v.  Bosley,  35  Md.  262.  It  has  been  held,  however,  that 
a  promise  to  extend  a  note  and  reduce  the  rate  of  interest  is  supported  by 
tlie  agreement  of  the  debtor  to  forego  his  right  to  pay  at  any  time,  and  to 
keep  tlie  money  during  the  time  of  the  extension.  Simpson  v.  Evans,  44  Minn. 
419,  40  N.  W.  Rep.  906.  Promise  to  pay  interest  is  a  consideration  for  the 
extension.  Fawcett  v.  Freshwater,  31  Ohio  St  637;  Moore  v.  Redding,  69 
Miss.  841, 13  Bonth.  Rep.  819;  bnt  not  where  the  promisor  is  already  boimd 
to  pay  thti  interest  promised.  Stuber  v.  Schack,  83  111.  191;  Holmes  v.  Boyd, 
90  Ind.  332;  Helms  v.  Crane  (Tex.  App.)  23  S.  W.  Rep.  392.  Payment  by  an 
indorser,  or  bis  promise  to  pay  notes  on  which  he  is  already  fixed  and  holden 
I7  due  protest,  is  no  consideration  for  another's  promise,  but  it  Is  oth^wlse 
wbere  the  payment  is  before  be  has  become  so  fixed  and  holden.  L'Amoreux 
T.  Gonld,  7  X.  T.  319.  Part  payment  of  a  note  wliich  is  past  due  is  no  con- 
sideration for  a  promise  to  extend  the  time  of  payment  of  the  balance.  Turn- 
bun  T.  Brock,  31  Ohio  St.  649;  note  132,  infra.  Payment  by  mortgagor  of  taxes 
which  are  a  prior  Uen«  as  consideration  for  release  by  mortgagee  of  part  of  debt. 
Day  ▼.  Gardner,  42  N.  J.  Eq.  199,  7  AtL  Rep.  365.  An  agreement  by  whfch  a 
surety  on  a  note  assumes  its  payment,  thereby  becoming  the  principal,  the 
former  principal  becoming  surety,  is  a  sufficient  consideration  to  supp<Mrt  a 
chattel  mortgage  for  the  same  amount  from  the  new  surety  to  the  principal. 
Green  v.  KeUey,  64  Vt  309,  24  Atl.  Rep.  133.  Surrender  of  mortgaged  prem- 
ises by  the  mortgagor  after  condition  broken,  '*to  save  the  mortgagee  trouble 
In  getting  posses8i<»,*'  Is  no  consideration  for  a  promise  by  the  mortgagee. 
Wendover  v.  Baker  (Mo.  Sup.)  25  S.  W.  Rep.  918.  Performance  by  a  con- 
tractor l>efore  fulfillment  of  a  condition  precedent  to  his  obligation  to  proceed 
with  the  work  Is  a  consideration  for  a  third  party's  promise  to  pay  him. 
Brownlee  v.  Lowe,  117  Ind.  420,  20  N.  E.  Rep.  301.  Promise  by  promoter 
of  corporation  to  pay  bis  snl>scription  is  no  consideration  for  promise  by  an- 
other promoter  to  give  the  corporation  a  license  to  use  a  patent  Havanna 
Press-DriU  Co.  v.  Ashurst  (Bl.  Sup.)  35  N.  E.  Rep.  873. 
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more  than  their  contract  bound  them  to  do."*  Where  a  public 
officer  is  required  by  law  to  make  an  arrest,  a  promise  by  an  indi- 
vidual to  pay  him  for  doing  so  is  without  consideration ;  **'  and 
so  it  is  with  a  promise  to  pay  a  public  officer  or  a  witness  extra 
compensation  for  performing  services  for  which  his  fees  are  fixed 
by  law.**'  In  these  oases  the  officer  or  witness  does  no  more  than 
he  is  required  by  law  to  do,  and  therefore  gives  no  consideration. 
Of  course,  it  is  othenvise  with  agreements  to  pay  officers  for  doing 
something  beyond  the  scope  of  their  official  duties."*  The  doctrine 
also  applies  to  a  promise  to  do  or  doing  what  one  may  be  compelled 
to  do  in  equity."*  It  will  be  seen  from  the  cases  mentioned  that 
the  actual  performance  of  that  which  a  man  is  legally  bound  to 
do  stands  on  the  same  footing  as  his  promise  to  do  what  he  is 
legally  compellable  to  do. 

It  must  be  noted  that,  to  make  the  consideration  unreal,  the 
thing  done  or  promised  must  be  something  the  party  is  legally, 
and  not  merely  morally,  bound  to  do.  If  he  is  only  under  a  moral 
obligation  to  do  it,  as  in  case  of  the  payment  of,  or  promise  to 
pay,  a  debt  barred  by  the  statute  of  limitations,  or  for  services  ren- 
dered in  the  past,  he  gives  something  he  is  not  legally  compellable 
to  give,  and  there  is  a  consideration  for  the  promise  given  in  re- 
turn."'   Biese  cases  will  be  presently  considered. 

^"  Stilk  V.  Meyrick,  2  Camp.  317;  Hanris  v.  Garter,  8  El.  &  Bl.  559;  BarUett 
V.  Wyinan,  14  Johns.  (N.  Y.)  260;  Vanderbllt  v.  Schreyer,  91  N.  Y.  392.  It 
would  have  been  different  if  risks  had  arisen  which  were  not  contemplated 
by  the  contract  For  Instance,  such  a  contract  as  in  the  case  cited  contains 
an  implied  warranty  that  the  ship  shall  be  seaworthy.  So,  where  a  seaman 
had  signed  articles  of  agreement  to  navigate  a  vessel,  and  the  vessel  proved 
unseaworthy,  a  promise  of  extra  pay  to  induce  him  to  abide  by  his  contract 
was  held  binding.     Turner  v.  Owen,  3  Fost.  &  V,  177. 

«  Smithy.  Whildin,  10  Pa.  St.  39.     See  post,  p.  418. 

»*  SeT  Lucas  v.  Allen,  80  Ky.  681;  Hatch  v.  Mann,  15  Wend.  (N.  Y.)  45. 
Since  a  witness,  however,  cannot  be  compelled  to  attend  In  another  state, 
a  party's  promise  of  extra  compeusatlon  to  induce  him  to  attend  is  binding. 
Armstrong  v.  Prentice  (Wis.)  56  N.  W.  Rep.  742. 

"**  England  v.  Davidson,  11  Adol.  &  E.  85a  Promise  to  reimbnise  sheriff 
for  expense  in  employment  of  special  deputies  to  protect  property  f^m  mob 
violence.  McCandless  v.  Allegheny,  etc.,  Co.,  152  Pa.  St  139,  25  AtL  Rep. 
579.  ^  -  ~  •  ' 

«  Robinson  v.  Jewett,  116  N.  T.  40.  22  N.  E.  Rep.  224. 

«*  Schreiner  v.  Cummins,  63  Pa.  St.  374. 
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Tbe  rale  above  stated  would  seem  to  be  an  obyions  result  of 
the  doctrine  of  consideration,  but  some  of  its  applications  have 
met  with  severe  criticism,  and  there  is  much  direct  conflict  in  the 
decifdons  on  the  subject. 

Mutvud  Discharge  and  Substituted  Agreement. 

In  the  case  of  a  contract  which  is  wholly  executory, — ^that  is, 
a  contract  in  which  there  is  something  to  be  done  on  both  sides, — 
it  can,  as  we  shall  see  in  treating  of  discharge  of  contract,  be  dis- 
charged by  mutual  consent.     The  acquittance  of  each  from  the 
other's  claims  in  such  a  case  is  the  consideration  of  each  to  waive 
his  own."'    If  parties  can  so  discharge  the  contract,  it  follows 
that  they  may  substitute  a  new  contract  in  its  place.    The  sound- 
ness of  this  doctrine  is  clear  where  both  parties  enter  into  the  dis- 
charge and  substituted  agreement  voluntarily,  and  not  under  duress 
of  circumstances.    Suppose,  however,  that  one  of  the  parties  to  a 
contract  refuses  to  perform,  not  because  of  any  difficulty  as  to  what 
he  or  the  other  party  is  required  to  do  under  the  contract,  but 
simply  because  he  finds  that  he  must  suffer  a  loss  by  performance; 
and  suppose  the  other  party  wishes  performance,  and  requires  it 
ro  prevent  serious  loss.    Would  a  promise,  made  by  him  in  order 
to  induce  the  other  to  perform,  of  more  than  he  was  liable  to  pay 
"I*  do  under  the  original  contract,  be  binding,  or  would  it  be  void, 
on  the  ground  that  the  only  consideration  for  it  is  the  promise  by 
the  other  to  perform  the  original  contract, — ^a  thing  which  he  was 
ali-eady  bound  to  do?    The  courts  differ  in  their  answers  to  this 
question.    Some  of  them  hold  that  the  promise  is  without  considera- 
tion and  void.***     Of  course,  where  difficulties  arise  between  the 
parties  in  the  execution  of  a  contract, — as,  for  instance,  in  regard 
to  what  the  contract  requires  to  be  done, — ^they  may  substitute 
a  new  contract 
This,  on  principle,  would  seem  to  be  the  proper  doctrine,  but  most 

'"BoUins  y.  Marsh,  128  Mass.  1161:;  Cutter  v.  Oochrane,  116  Mass.  408; 
Farrar  v.  ToUver,  88  IlL  408;  Windham  v.  Doles,  59  Ga.  265;  P^klns  v.  Hoyt, 
Zo  Mlcb.  50a    See  post,  p.  610. 

«  VanderbUt  v.  Schreyer,  91  N.  T.  392;  Reynolds  v.  Nugent,  25  Ind.  328; 
Brb  ▼.  Brown,  60  Pa.  Sl  216;  Ayres  v.  Chlcajjo,  etc.,  Ry.  Co.  52  Iowa,  478, 
3  N.  W.  Rep.  522;  McCarthy  v.  llnmptun  Bid;:.  Ass'n.  61  Iowa,  287,  16  N.  W 
Rep.  114;  Cobb  v.  Cowdery,  40  Vt.  25;  Keith  v.  Miles,  39  Miss.  442. 
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courts  hold  outright  that,  eyen  where  there  is  nothing  more  than 
refusal  on  the  part  of  one  party  to  perform,  a  new  agreement,  in 
which  the  other,  to  indnce  him  not  to  break,  bnt  to  go  on  with, 
his  contract,  promises  to  pay  him  a  larger  sum  than  originally  prom- 
ised, is  binding."*  Some  of  the  courts  base  their  decision  on  the 
ground  that  a  person  who  has  entered  into  a  contract  is  entitled 
to  choose  between  going  on  with  it  at  a  loss  and  the  risk  of  an 
action  by  the  other  party  for  the  breach.  This  might  be  a  sonnd 
doctrine  if  a  contract  were,  according  to  Mr.  Justice  O.  W.  Holmes, 
Jr.'s,  conception  of  it,  the  mere  taking  of  a  risk;  that  is,  if  a  party 
must  be  held  to  contemplate,  when  he  gives  a  promise,  not  its  per- 
formance, but  the  payment  of  damages  for  its  breach,  or  perform- 
ance, at  his  option,  according  as  the  one  or  the  other  may  aeem 
the  more  to  his  interest  in  the  light  of  future  developments.  Such, 
however,  does  not  seem  the  proper  conception  of  contract.  Cer- 
tainly, as  a  rule,  when  a  man  makes  a  contract,  he  does  so  with 
the  intention  of  performing  it,  and  with  the  expectation  of  per- 
formance by  the  other  party.  It  cannot  be  that  a  contract  is  noth- 
ing more  than  a  mere  gambling  transaction, — a  mere  bet  on  its 
performance.  To  allow  a  man  who  has  promised,  on  a  sufficient 
consideration,  to  repudiate  his  promise  when  he  finds  that  he 
is  to  suffer  loss,  and  force  the  other  party  to  pay  an  additional 
sum  in  order  to  obtain  what  he  is  already  entitled  to^  encourages 
breach  of  contract  and  breach  of  faith. 

As  we  shall  presently  see,  a  different  rule  than  that  stated  at 
the  beginning  of  this  paragraph  applies  where  the  contract  Lb 
wholly  executed  on  one  side. 

Promise  to  Tliird  Party  to  Perform  Exuiing  Contract. 

In  £ngland,  it  has  been  held  that  if  a  man  is  bound  by  a  contract 
to  do  a  particular  thing,  and,  while  it  is  doubtful  whether  he  will 
do  it,  a  third  person  promises  to  pay  him  if  he  will  do  it,  his 
performance  will  constitute  a  sufficient  consideration  for  the  third 

»  Munroe  v.  Perkins,  9  Pick.  (Mass.)  296;  RoUins  v.  Marsh,  128  Mass.  116; 
Osborne  v.  O'Reilly,  42  N.  J.  Eq.  467,  9  Atl.  Rep.  209;  Moore  v.  Detroit  Loc. 
Works,  14  Mich.  206;  Goebel  y.  Lynn,  47  Mich.  489,  11  N.  W.  Rep.  284;  Coy- 
ner  v.  Lynde,  10  Ind.  282;  Ck>oke  v.  Murphy,  70  lU.  96;  Connelly  t.  Deroe^ 
37  Ck>nn.  670;  Lawrence  y.  Davey,  28  Yt  204;  Lattimore  ▼.  Harsea*  14  lohns. 
(N.  Y.)  330.  And  see  Gibbons  t.  Rente  (Minn.)  53  N.  W.  Rep.  756;  Daris  t. 
Bronson  (N.  D.)  50  N.  W.  Rep.  836  (collecting  the  cases). 
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party's  pramiae.^**    It  1b  diiBcult,  if  not  impossible,  to  reconcile 
tach  a  case  with  the  general  rale  which  we  have  stated,  or  to  find 
any  reason  for  snch  an  exception.    In  this  country  the  contrary 
has  been  held  in  a  number  of  states.^'^ 
Part  Payment  in  SaUgfadum  of  Debt. 

Under  the  rule  we  have  been  discussing,  the  simple  payment  of 
a  smaller  sum  in  satisfaction  of  a  lai^er  is  not  a  good  discharge 
of  a  debt,  for  it  is  doing  no  more  than  the  debtor  is  already  bound 
to  do,  and  is  therefore  no  consideration  for  the  creditor's  promise 
to  forego  the  residue."'    If,  for  instance,  a  person  owes  another 

-Shadwdl  v.  ShadweU.  9  a  B.  (N.  S.)  159;  Scatson  v.  Pegg,  6  Hurl.  &  N. 
296. 

"  Joimaoii  V.  SeUers,  33  Ala  265;  Putnam  v.  Woodbury,  68  Me.  58;  L*Aixi- 
oreux  T.  Gould,  7  N.  Y.  340;  Peelman  v.  Peelman,  4  Ind.  612;  Merrick  v.  Gld- 
dinga,  1  Mackey  (D.  C.)  394;  Davenport  v.  First  Cong.  Soc,  33  Wis  387; 
Gatdon  T.  Gordon,  56  N.  H.  170. 

'•"Cumber  v.  Wane.  1  Strange,  426,  1  Smith,  Lead.  Cas.  439;  Jaffray  v. 
IHiTl8»  124  N.  Y.  164,  26  N.  B.  Rep.  351  (coUecting  the  cases);  Harrlman 
▼.  Harrlman,  12  Gray  (Mass.)  341;  Bailey  v.  Day.  26  Me.  88;  Goodwin  v. 
Follett,  25  Vt  386;  Day  v.  Gardner,  42  N.  J.  Eq.  199,  7  Ati.  Rep.  3G5;  Jen- 
nest  V.  Lane,  26  Me.  475;  Phoenix  Ins.  Co.  v.  Rink,  110  111.  538;  Barron  v. 
VandTcrt,  13  Ala.  232;  Hayes  v.  Insnrance  Ck>.,  125  HI.  626,  18  N.  E.  Rep. 
322;  Harrison  v.  Close,  2  Johns.  (N.  Y.)  448;  Bender  v.  Been,  78  Iowa,  283, 
43  N.  W.  Rep.  216;  Rohr  v.  Anderson,  51  Md.  206;  Seymour  v.  Mintnrn,  17 
Johns.  (N.  Y.)  169;  Leeson  v.  Anderson  (Mich.)  58  N.  W.  Rep.  72;  Bryan  v. 
Pay,  60  N.  C.  45;  Carlton  v.  Western  &  A.  R.  Co.,  81  Ga.  531,  7  S.  B.  Rep. 
623;  Lienlng  ▼.  Gonld,  13  Cal.  508;  Watts  v.  Frenche.  19  N.  J.  Eq.  407; 
St  Louis,  etc,  R.  Co.  v.  Davis,  35  Kan.  404,  11  Pac.  Rep.  421;  Beaver  v. 
Pulp  (Ind.  Sap.)  36  N.  E.  Rep.  418;  Rea  t.  Owens,  37  Iowa,  202;  Longworth 
T.  Hlgham,  89  Ind.  352;  Lankton  v.  Stewart,  27.  Minn.  34G,  7  N.  W.  Rep.  360; 
Winis  V.  GammfU,  67  Mo.  730;  St  Louis,  F.,  S.  &  W.  R.  Co.  v.  Davis,  35  Kan. 
461. 11  Pac.  Rep.  421;  Helling  v.  Order  of  Honor,  29  Mo.  App.  309;  Reynolds 
T.  Reynolds,  55  Ark.  369, 18  S.  W.  Rep.  877;  EmnDilttsbvrgh  R.  Co.  v.  Donoghue, 
C7  Md.  383,  10  Aa  Rep.  233;  Tyler  v.  Association,  145  Mass.  134,  13  N.  E. 
K«p.  360.  And  see  cases  dted  In  note  120,  supra.  For  the  same  reason,  a 
promise  to  take  less  than  the  snm  dne  Is  also  without  consideration.  Mc- 
Kenzie  v.  Culbreth,  66  N.  C.  534;  Foakes  v.  Beer.  L.  R.  9  App.  Cas.  605;  Rose 
T.  Danieto,  8  R.  I.  381;  Smith  v.  PhlUlps,  77  Va.  548;  Bryan  v.  Brazil,  52 
Iowa,  350,  3  N.  W.  Rep.  117.  Nor  is  part  payment  any  consideration  for  an 
agreement  to  extend  the  time  for  payment  of  the  residue.  Holllday  v.  Poole. 
77  Oa.  ISO:  Lienlng  v.  Gould,  13  Cal.  596;  Barron  t.  Vandvert,  13  Ala.  232; 
TurnbtiU  t.  Brock,  31  Ohio  St  640.     And  see  post,  p.  703. 
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|1,000,  the  pajment  of  which  may  be  demanded  at  once,  a  promise 
by  the  creditor  to  take  |500  in  full,  and  its  payment,  will  not 
prevent  his  afterwards  recoTerinp  the  other  ?500.  This  ni!e  is 
well  established,  but  it  has  been  much  criticised,  and  is  subject  to 
exceptions,  real  or  apparent  These  we  will  now  consider.  Be- 
fore doing  BO,  it  will  be  well  to  state  generally  that  the  exceptions, 
save  in  the  case  of  gifts  and  releases  under  seal,  are  all  based  on 
the  fact  that,  in  addition  to  the  part  payment,  there  is  some  new 
benefit  or  consideration,  slight  though  it  may  be  in  many  cases,  to 
sustain  the  creditor's  promise  to  forego  the  residue  of  the  debt 

Same — Oift  of  Residue. 

In  the  first  place,  since  a  person  may,  if  he  choose,  make  a  gift 
to  another  which,  when  executed,  will  be  irrerocable,  a  creditor 
may,  on  receiying  part  of  the  debt,  expressly  forgive  his  debtor  the 
residue,"* 

Same^Bdease  cf  Beridue  under  SeaL 

In  the  second  place,  in  those  jurisdictions  in  which  the  efficacy 
of  a  promise  under  seal  as  dispensing  with  the  necessity  for  a  con- 
sideration is  still  recognized,  a  creditor,  on  receiving  part  of  his 
debt,  may  release  the  residue  by  an  instrument  under  seaL"^ 

Same — Coneideration  for  ReUaee  of  Seeidue, 

In  the  third  place,  the  rule  that  part  payment  of  a  debt  does  not 
discharge  the  debtor  does  not  apply  where  the  creditor,  in  addi- 
tion to  the  part  payment,  receives  something  else  which  the  law 
regards  of  value,  or.  In  other  words,  where,  in  the  thing  done  or 
given,  he  receives  something  different  in  kind  from  that  which  he 
is  entitled  to  demand;  "*  and  if  the  difference  is  real,  so  that  some- 
thing of  value  is  superadded  to  the  part  payment,  the  fact  that  the 
difference  or  the  value  superadded  is  slight  will  make  no  difference, 

"» Tyler,  etc.,  Oo.  v.  Chevalier.  60  Ga.  494;  Linthicum  v.  Lintblcom,  2  Md. 
Ch.  21;  State  v.  Story,  67  Miss.  738;  Lamprey  v.  Lamprey,  29  Minn.  151, 
12  N.  W.  Rep.  614;  Stafford  v.  Bacon,  1  HIU.  (N.  Y.)  532. 

•^  Bender  v.  Sampson,  11  Mass.  42;  Willing  v.  Peters,  12  Serg._&  R.  <Pa.) 
177;  IngersoU  v.  Martin,  58  Md.  67;  Spitze  v.  Baltimore  &  6.  R.  Ck>.,  75  Md. 
162,  23  AtL  Rep.  307;  Lamprey  v.  Lamprey,  29  Minn.  151,  12  N.  W.  Rep.  514. 

»•  Jaflray  v.  Davis,  124  N.  Y.  164  26  N.  E.  Rep.  351;  Day  v.  Gardner,  42 
N.  J.  Eq.  109,  7  AtL  Rep.  366. 
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for,  as  we  hare  aeen,  the  courts  will  not  determine  the  adequacy 
of  the  consideration.  If  a  man  sells  and  becomes  bound  to  deliver 
to  SDOther  two  particular  horses,  delivering  one  of  them  will  not 
sustain  a  promise  by  the  buyer  not  to  require  delivery  of  the 
other;  but  it  would  be  otherwise  if  the  buyer  agreed  to  receive 
some  other  particular  horse  or  a  cow  in  discharge  of  the  contract, 
though  it  might  be  of  comparatively  little  value.  A  money  debt 
may  be  discharged  by  the  giving  of  a  negotiable  instrument  for  a 
less  sum  than  due,  or,  as  said  in  an  old  English  case,  ^'the  gift  of 
a  horse,  hawk,  or  robe,  etc.,  in  satisfaction,  is  good;  for  it  shall  be 
intended  that  a  horse,  hawk,  or  robe,  etc.,  might  be  more  beneficial 
to  the  plaintifF  than  money,  in  respect  of  some  circumstance,  or 
otherwise  the  plaintiff  would  not  have  accepted  of  it  in  satisfac* 
tion.'*  "• 

If  the  debtor  gives,  and  the  creditor  receives,  in  full  satisfaction 
of  the  debt,  the  note  of  a  third  person  for  a  smaller  sum  than  the 
amount  of  the  debt,  there  is  a  sufficient  consideration  for  his  promise 
to  forego  the  residue;  ^'^  and  so  it  is  where  the  smaller  sum 
agreed  to  be  taken  is  guarantied,  or  a  note  therefor  is  indorsed, 
by  a  third  person;  *••  or  where  the  smaller  sum  is  paid  before  the 
debt  is  due,  or  at  a  different  place  than  required  by  the  contract;  *•• 
or  where  a  note  secured  by  a  mortgage  is  given  for  the  smaller 
sum.**^  The  rule  only  applies  where  the  sum  due  is  definite  and 
certain.    The  payment  of  a  certain  sum,  if  accepted  in  satisfaction 

■•Ptanel's  Case,  6  Coke.  117a.  And  see  Day  v.  Gardner,  42  N.  J.  Eq.  199, 
7  Atl.  Bep.  365;  Hasted  v.  Dodge  (Iowa)  36  N.  W.  Rep.  462. 

"'Brooks  V.  White,  2  Mete  (Mass.)  283;  Kellogg  v.  Richards,  14  Wend.  (N. 
Y.)  116;  Sanders  ▼.  Branch  Bank,  13  Ala.  353;  Hardesty  ▼.  Graham  (Ky.> 
3  &  W.  Bep.  909.     Check  of  third  person.     Guild  v.  Butler,  127  Mass.  3S6. 

"*Stelnman  ▼.  Magnus,  11  East,  390;  Singleton  ▼.  Thomas,  73  Ala.  205; 
Jenness  v.  Lane,  20  Me.  475;  Maddux  y.  Bevan,  39  Md.,  at  page  499;  Boyd 
T.  Hitchcock.  20  Johns.  (N.  Y.)  76;  Vamey  v.  Conery,  77  Me.  527,  1  Atl.  Rep. 
683;  Mason  ▼.  Campbell,  27  Minn.  54,  6  N.  W.  Rep.  405. 

"Plnnel's  Case,  5  Coke,  117a;  Brooks  ▼.  White,  2  Mete.  (Mass.)  283; 
Harper  t.  Graham,  20  Ohio,  106;  Sch welder  ▼.  Lang,  29  Mhm.  254,  13  N.  W. 
Bep.  33;  McKenzie  y.  Culbreth,  66  N.  C.  534;  Jones  y.  Perkins,  29  Miss.  139; 
Reid  y.  Hlbbard,  6  Wis.  175. 

••Jafftay  v.  Davis,  124  N.  Y.  164,  26  N.  E.  Rep.  351;  Post  v.  First  Xnt. 
Bank.  137  BL  559,  28  N.  £.  Rep.  97& 
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of  a  larger,  but  unliqaidated,  amoant,  is  a  good  discharge,  as  there 
Ib  a  benefit  in  receiving  a  certain  for  an  uncertain  snm.^" 

We  hare  seen  that  a  contract  which  remains  to  be  performed  on 
both  sides  may  be  discharged  by  mutual  consent,  the  acquittance 
of  each  from  the  other's  claims  being  the  consideration  of 
each  to  waive  his  own.  A  contract,  however,  in  which  one  of  the 
parties  has  done  his  part,  and  the  other  remains  liable,  cannot  be 
discharged  by  mere  consent  It  may  be  discharged  by  the  sub- 
stitution of  a  new  agreement,  but  in  this  case  the  new  agreement, 
as  is  the  case  with  contracts  generally,  must  be  supported  by  a 
consideration.  If  a  person  who  has  sold  and  delivered  goods  prom- 
ises to  forego  half  the  price  due  if  the  vendee  will  buy  other  goods 
or  perform  some  service,  there  is  a  consideration  for  his  promise 
in  the  promise  of  the  vendee;  but  there  is  no  consideration  for 
such  a  promise  if  the  vendee  merely  agrees  to  pay  or  pays  half  the 
sum  he  owes.  There  must  in  the  new  agreement  be  some  benefit 
to  the  creditor  or  some  detriment  to  the  debtor.  There  can  be  no 
detriment  to  the  debtor  in  paying  half  of  what  he  can  be  com- 
pelled to  pay,  nor  benefit  to  the  creditor  in  receiving  half  of  what 
he  can  legally  demand.  Unless  the  creditor  receives  something 
different  in  kind, — a  chattel,  a  negotiable  instrument,  a  fixed  for 
an  uncertain  sum,  a  payment  at  an  earlier  day,  etc, — ^his  promise 
to  forego  is  gratuitous,  and  there  must  be  either  a  writing  under 
seal  to  release  the  residue  or  an  express  gift  of  it  to  the  debtor. 

Same —  Compromise, 

We  have  already  seen,  in  treating  of  forbearance  as  a  considera- 
tion, that  where  a  demand  is  made  and  disputed,  or  a  suit  is 
brought,  the  parties  may  enter  into  a  compromise,  and  that  the 
party  upon  whom  the  demand  is  made  or  against  whom  the  suit 

^  Wilkinson  y.  Byers,  1  Adol.  &  El.  106;  Balrd  v.  U.  S.,  96  U.  S.  430;  Goks 
V.  Ellison,  136  Mass.  603;  Bull  v.  Bull,  43  Ck>nn.  455;  Potter  v.  Douglass,  44 
Conn.  541;  Brooke  v.  Waring,  7  Gill  Old.)  5;  Simmons  v.  Almy,  103  Mass. 
33;  Uiley  v.  Kershaw,  52  Mo.  224;  Ogborn  v.  Hoffman,  52  Ind.  439;  FiiUer 
y.  Kemp,  138  N.  Y.  231,  33  N.  E.  Rep.  231;  Henkle  v.  Minneapolis  &  St  L. 
Ry.  Co.,  31  Minn.  434,  18  N.  W.  Rep.  275;  Sanford  v.  Abrams,  24  Pla.  ISl.' 
2  South.  Rep.  373;  BerdeU  v.  BisseU,  6  Colo.  162;  Stearns  v.  Johnson,  17 
Minn.  142  (Gil.  116);    McCail  v.  Nave,  52  Miss.  494. 
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is  brought  will  be  bound  thereby.  The  consideration  for  his  prom- 
ise is  the  forbearance  of  the  other  party  to  insist  on  his  original 
demand,  or  to  further  prosecute  his  action.^^'  In  such  a  case  the 
creditor  or  plaintiff  is  also  bound  by  the  compromise.  The  settle- 
ment of  the  dispute  and  d^nite  promise  by  the  debtor  is  a  con- 
^deration  for  his  promise  to  forego  any  further  claim.  He  cannot 
disregard  the  compromise  on  the  ground  that  the  debtor  promised 
only  what  he  was  already  bound  to  do.^^ 

Same — Accord  and  Satitfciction. 

Whether  the  sum  due  is  certain  or  uncertain,  the  consideration  for 
the  promise  to  forego  the  residue  of  the  debt  must  be  executed. 
It  is  not  enough  that  the  parties  are  agreed.  Their  agreement 
must  be  carried  out  if  it  is  to  be  an  answer  to  the  original  cause 
of  action.  Where  it  has  been  carried  out,  it  is  an  accord  and 
satisfaction.  Where  it  has  not  been  carried  out,  it  is  an  accord 
executory.  As  said  in  an  old  case:  ^Accord  executed  is  satis^ 
faction;  accord  executory  is  only  substituting  one  cause  of  action 
in  the  room  of  another,  which  might  go  on  to  any  extend  ^^^ 
Tliis  rule  has  been  criticised,  and  there  are  some  cases  apparently 
to  the  contrary.^^  It  will  be  more  fully  considered  in  treating  of 
the  discharge  of  contract 

••Ante,  p.  172. 

••Troax  ▼.  MiUer,  48  Minn.  62,  50  N.  W.  Rep.  035;  Sisson  v.  City  of  Bal- 
ttmore,  51  Md.  83;  Ogl>orn  v.  Hoffman,  52  Ind.  430;  BerdeU  ▼.  BieseU,  6  €k>l«. 
182;  McCaU  t.  Naye,  52  Miss.  404;  Union  Pac  R.  Ck>.  ▼.  Anderson,  11  Colo. 
283^  18  Pac.  Rep.  24;  Pertdns  ▼.  Headl^,  49  Mo.  App.  556;  Gates  ▼.  Steele, 
58  Conn.  316,  20  AtL  Rep.  474;  Lesson  y.  Association,  8  Misc.  Rep.  415,  28 
K.  Y.  Supp.  2M;  Sanford  ▼.  Abrams,  24  Fla.  181,  2  South.  Rep.  373;  Battle 
T.  HcArthnr,  49  Fed.  Rep.  715;  North  Liberty  Market  Ck).  ▼.  KeUey,  113  U. 
8. 190,  5  Sop.  Ct  Rep.  422;   Slade  t.  Elevator  Co.  (Neb.)  58  N.  W.  Rep.  191. 

"^lomn  ▼•  Brace,  2  H.  Bl.  819.  And  see  RnsseU  ▼.  Lytle,  6  Wend.  (N.  Y.) 
aeo;  Oanlds  ▼.  HaUenbeck.  19  Wend.  (N.  Y.)  406;  Kromer  t.  Helm.  75  N.  Y. 
974;  Pettis  t.  Ray,  12  R.  I.  344;  Hozsie  t.  Empire  Lnmber  Ck>.,  41  Minn. 
548,  43  N.  W.  Rep.  476;  Moorehonse  ▼.  Bank,  98  N.  Y.  502;  Schlitz  ▼.  Meyer, 
«1  Wis.  418,  21  N.  W.  Rep.  243;  Gobti  v.  Malone,  86  Ala.  571,  6  South.  Rep. 
6;  Troutman  ▼.  Lncas,  63  Ga.  466  (by  statute);  Ellis  ▼.  Bitzer,  2  Ohio,  at 
IMife  03;  Fiost  ▼.  Johnson,  8  Ohio,  393;  Simmons  ▼.  Hamilton,  56  GaL  493. 
Post,  p.  703. 

**Babcock  T.  Hawkins,  23  Vt  561;  Whitsett  v.  Clayton,  6  Colo.  476;  Jones 
T.  Perkins,  20  Miss.  142;  Heirn  ▼.  Garron,  11  Smedes  ft  M.  (Miss.)  361;  Christ 

LAW  COHT.— 18 
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Same — Compoaiiion  with  Creditors. 

A  compositioii  with  creditors,  whereby  each  creditor  agrees  to 
receive  a  certain  proportion  of  the  sum  due  him,  seems,  at  first 
thought,  to  be  an  infraction  of  the  rule  that  part  payment  of  a 
debt  is  no  discharge  unless  there  is  some  consideration  in  addition 
to  the  part  payment  for  the  promise  to  forego  the  residue;  but  it 
is  only  apparently  so.  The  promise  of  the  debtor  to  pay,  or  pay- 
ment by  him,  of  a  portion  of  the  debt,  is  not  the  consideration  for 
the  promises  of  the  creditors  to  forego  the  balance.***  The  consid- 
eration must  be  and  is  something  more  than  this.  It  is  the  sub- 
stitution of  a  new  agreement,  with  new  parties  and  a  new  con- 
sideration. Each  creditor  enters  into  a  new  agreement  with  the 
debtor,  the  consideration  of  which  to  the  creditor  is  a  forbearance 
by  all  the  other  creditors,  who  are  parties,  to  insist  upon  their 
claims."* 

Statutory. 

In  North  Carolina,  and  probably  in  other  states,  a  statute  has 
been  enacted  providing  that  an  agreement  to  accept  and  acceptance 
of  a  less  sum  than  the  debt  due.  In  satisfaction  thereof,  shall  be 
a  complete  discharge  of  the  same.*** 

^tle  V.  Cralge,  90  Fa.  St  430;  Bradsbaw  v.  Davis,  12  Tex.  336;  Bimngs  t. 
Vanderbeck,  23  Barb.  (N.  Y.)  646;  Scbwelder  v.  Lang,  29  Minn.  254,  13  N. 
W.  Rep.  33. 

»••  Fitch  V.  Sutton.  5  Bast,  230.^ 

^  Good  V.  Oheesman,  2  Barn.  &  Adol.  835;  Perkins  v.  Lock  wood,  100  Mass. 
250;  Eaton  v.  Lincoln,  13  Mass.  424;  Blgelow  v.  Baldwin,  1  Gray  (Mass.) 
245;  Fellows  v.  Stevens,  24  Wend.  294;  Murray  v.  Snow,  87  Iowa,  410; 
Cheveront  v.  Textor,  53  Md.  295,  307;  Falconbury  v.  KendaU,  76  Ind.  260; 
Robert  v.  Bamum,  80  Ky.  28;  Pierce  v.  Jones,  8  Rich.  Law  (S.  O.)  273; 
Brown  v.  Farnham,  48  Minn.  317,  51  N.  W.  Rep.  377;  Paddleford  v.  Thacher, 
48  Vt.  574;  Boyd  v.  Hind,  1  Hurt.  &  N.  938;  Slater  v.  Jones,  L.  R.  8  Exch.  193. 

'""Tiddy  V.  Harris,  101  N.  C.  589,  8  S.  E.  Rep.  227;  Jones  v.  Wilson,  104  N. 
a  9, 10  S.  B.  Rep.  79. 
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LEQAIiITY  OP  CONSIDERATION. 

88.  The  consideration,  to  support  a  promise,  must  be 
legal;  and  therefore  a  promise  to  do  or  doing  what  is  il- 
legal is  no  consideration.^^ 

It  is  well  to  state  this  role  here,  as  indicating  a  necessary  ele- 
ment in  consideration;  but,  inasmuch  as  the  consideration  for  a 
promise  is  the  object  for  which  one  of  the  parties  makes  the  con- 
tract, the  legality  of  consideration  must  form  a  part  of  a  subsequent 
discussion.  It  will  be  treated  when  we  come  to  consider,  as  an 
dement  In  the  formation  of  contract,  the  legality  of  the  objects  for 
which  the  parties  to  a  contract  enter  into  it 

CONSIDEBATION  IN  BESFECT  OF  TIME. 

80.  Oonsiderationy  in  its  relation  to  the  promise  in  re- 
spect of  time,  may  be — 

(a)  Executory;  that  is,  where  it  is  a  promise  given  for 

a  promise. 

(b)  Executed;  that  is,  where  it  is  an  act  or  forbearance 

given  for  a  promise,  the  act  or  forbearance  con- 
stituting at  once  the  proposal  or  acceptance,  and 
the  consideration  for  ^e  promise  given  in  re- 
spect of  it. 

(c)  Past;  that  is,  an  act  or  forbearance  in  the  past, 

prompting,  from  a  mere  sense  of  gratitude  or 
honor,  a  return  for  the  benefits  received. 

We  come  now  to  deal  with  the  relation  of  the  consideration  to 
the  promise  in  respect  of  time.  We  have  already,  in  treating  of 
offer  and  acceptance,  incidentally  explained  what  is  meant  by  ex- 
eeutoiy  and  executed  consideration,  but  it  is  necessary  to  consider 
the  matter  again  in  reference  particularly  to  the  doctrine  of  con- 
dderatioiL     The  consideration  for  a  promise  may  be  executory  or 

• 

""Biiliop  T.  Palmer,  146  Mass.  409,  16  N.  B.  Rep.  299;  Hatch  ▼.  Mann,  15 
Wend.  (N.  Y.)  46;  Hartley  ▼.  Rice,  10  East,  22.     See  post,  pp.  874  et  aeq. 
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executed,  in  which  cases  it  iB  respectively  fature  or  present,  or  it 
may  be  past. 
Executory  Oonsideratiim. 

The  consideration  for  a  promise  is  executory  when  it  is  a  promise 
given  in  retnm  to  do  something  in  the  future.  In  regard  to  this, 
there  is  nothing  to  be  added  to  what  has  already  been  said  with 
regard  to  the  nature  of  consideration  in  general.  We  have  seen 
that  a  promise  on  one  side  is  a  good  consideration  for  a  promise  on 
the  other,  as  in  case  of  mutual  promises  to  marry. 
Executed  OormderatUm. 

A  contract  arises  upon  an  executed  consideration  when  one  of 
the  parties  has  either  in  the  act  which  amounts  to  a  proposal  or  to 
an  acceptance,  as  the  case  may  be,  done  all  that  he  is  bound  to  do 
under  the  contract,  leaving  an  outstanding  liability  on  the  other 
side  only.  The  two  forms  of  consideration  thus  suggested  have 
been  described  as  (1)  acceptance  of  an  executed  consideration,  and 
(2)  consideration  executed  upon  request^*^  They  arise  when  the 
proposal  is  an  offer  of  an  act  for  a  promise,  and  the  act  is  accepted; 
or  where  it  is  an  offer  of  a  promise  for  an  act,  and  the  act  is  done. 

In  the  first  case  a  man  offers  his  labor  or  goods  under  such  cir- 
cumstances that  he  obviously  expects  to  be  paid  for  them,  and  the 
contract  arises  when  the  labor  or  goods  are  accepted,  the  acceptor 
becoming  bound  to  pay  a  reasonable  price  for  them.*'*  It  must, 
however,  be  borne  in  mind,  as  already  shown  in  treating  of  offer  and 
acceptance,  that,  where  the  x>erson  to  whom  an  offer  is  made  has  no 
opportunity  of  accepting  or  rejecting  the  things  offered,  an  ac- 
ceptance which  he  cannot  help  will  not  Bind  him.***  The  consid- 
eration executed  upon  request,  or  the  contract  which  arises  on  the 
acceptance  by  act  of  the  offer  of  a  promise,  is  best  illustrated  by 
the  case  of  an  advertisement  of  a  reward  for  services,  which  ma^es 
a  binding  promise  to  give  the  reward  when  the  service  is  rendered. 
Under  these  circumstances,  it  is  not  the  offerer,  but  the  acceptor^ 
who  has  done  his  part  in  becoming  a  party  to  the  contract***    This 

"*  Leake,  Cont  23. 

>»Ante,  p.  25;  Hoadley  v.  McLalne,  10  Bing.  4S2;  Hart  v.  MUls,  15  Mees. 
&W.  87. 
*"  Ante,  p.  30. 
*"  Ante,  pp.  25,  55;   England  v.  Davidson,  11  Adol.  &  El.  850. 
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fonn  of  consideration  will  support  an  implied  as  well  as  an  express 
promise  where  a  man  is  asked  to  perform  certain  services  which  will 
entail  certain  liabilities  and  expenses.  Thus,  where  a  person  is  em- 
ployed to  deal  with  property  for  a  certain  purpose,  and,  in  the 
course  of  the  employment,  he  is  compelled  to  pay  duties  to  the  gov- 
emment,  he  may  recover  the  amount  from  his  employer  on  an  im- 
plied promise  to  repay.  As  said  by  the  court  in  a  case  of  this 
sort,  **whether  the  request  be  direct,  as  where  the  party  is  expressly 
desired  by  the  defendant  to  pay,  or  indirect,  where  he  is  placed  by 
him  under  a  liability  to  pay,  and  does  pay,  makes  no  difference.'^  ^"^ 
The  term  ^executed,''  as  applied  to  consideration,  is  often  used 
to  derignate  a  consideration  that  is  past  when  the  promise  is  made, 
but  this  use  of  the  term  can  only  tend  to  confuse. 

SAME— PAST  CONSIDEHATION. 

81.  A  consideration  may  be  executory  or  executed,  but 
it  cannot  be  past,  except — 

EXOEPnONS — (a)  Where  the  past  consideration  was 
given  at  the  request  of  the  promisor, 
(b)  Where  the  promise  is  to  pay  for  something  vol- 
untarily done  by  the  promisee,  which  the 
promisor  was  legally  bound  to  do. 
^c)  Where  a  person,  by  a  new  promise,  revives  an 
agreement  by  which  he  has  benefited,  but 
which  is  not  void,  but  voidable  or  unenforce- 
able against  him,  by  reason  of— 

(1)  Bules  of  law  since  repealed; 

(2)  Incai>acity  to  contract  since  removed ; 

(3)  Ijapse  of  time  barring  its  enforcement; 

(4)  Or  other  technical  rules  of  law  meant  for 

his  advantage  and  which  he  may  waive. 

It  remains  now  to  distinguish  executed  or  present  consideration 
from  consideration  that  is  past  Strictly,  it  is  a  misnomer  to 
speak  of  a  past  ^ccmsideration,'^  for  it  is  in*fact  no  consideration  at 

**Brlttain  t.  U^yd,  14  Mees.  &  W.  762. 
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alL  A  past  consideratioii,  wo  called,  Is  8<mie  act  or  forbearance  in 
time  past  by  which  a  man  has  benefited  withoot  thereby  incurring 
any  legal  liability.  If,  afterwards,  whether  from  good  feeling  or 
interested  motives  it  matters  not,  he  makes  a  promise  to  the  per- 
son by  whom  he  has  been  so  benefited,  and  that  promise  is  made 
upon  no  other  consideration  than  the  past  benefit,  the  promise  is 
gratuitous,  and,  if  not  under  seal,  it  cannot  be  enforced.^**  Thus, 
where  a  person  who  had  previously  sold  a  vicious  horse  without 
any  warranty,  either  express  or  implied,  afterwards  promised  that 
it  was  sound  and  free  from  vice,  it  was  held  that  the  promise  was 
not  binding  for  want  of  consideration.^**  So,  also,  it  has  repeatedly 
been  held  that  services  rendered  in  the  past,  but  not  at  the  express 
or  implied  request  of  the  x>erson  benefited  by  them,  will  not  support 
a  promise  by  him  to  pay  for  them.^*^  In  a  Michigan  case  in  which 
liquor  had  been  sold  in  violation  of  a  statute,  which  was  afterwards 
repealed,  the  court  held  that,  as  the  contract  was  void,  a  promise  by 
the  buyer  to  pay,  made  after  the  statute  was  repealed,  in  consid- 
eration of  the  sale  and  of  an  extension  of  the  time  for  payment 
originally  agreed  upon,  was  without  consideration.***  So,  where 
the  balance  of  a  debt  has  been  voluntarily  and  effectually  released 

"•Anson,  Ctont  02;  Hunt  v.  Bate  (1968)  Dyer,  272;  Lamplelgh  v.  Bralth- 
wait,  Hob.  106,  1  Smith,  Lead.  Gas.  67;  Mills  v.  Wyxnan,  3  Pick.  (Mass.)  207; 
Dearborn  v.  Bowman,  3  Mete.  (Mass.)  155;  Bulkley  v.  Landon,  2  Gonn.  4(H; 
Bartholomew  ▼.  Jackson,  20  Johns.  (N.  Y.)  28;  C3haffee  v.  Thomas,  7  Cow.  (N. 
Y.)  358;  Greene  ▼.  First  Parish  In  Maiden,  10  Pick.  (Mass.)  500;  Williams  ▼. 
Hathaway,  19  Pick.  (Mass.)  387;  Wilson  t.  Edmonds.  24  N.  H.  517;  Osier 
T.  Hobbs,  33  Ark.  215.  Some  of  the  earlier  cases  sustained,  ^nd  many  late 
cases  seem  to  sustain,  promises  on  a  past  consideration  on  the  ground  of 
moral  obligation.  Barnes  y.  Hedley,  2  Taunt  184;  Lee  ▼.  Muggerldge,  5 
Taunt,  36.  See  post,  p.  203.  One  who  signs  a  note  after  its  date  and  delir- 
ery  by  the  original  maker,  where  there  Is  no  extension  of  time,  nor  promise 
of  forbearance,  is  not  bound  thereby.  Leverone  ▼.  Hildreth,  80  CaL  139,  22 
Pac.  Rep.  72. 

^  Roscorla  ▼.  Thomas,  3  Q.  B.  234. 

>•'  MiUs  ▼.  Wyman,  3  Pick.  (Mass.)  207;  Bartholomew  ▼.  Jackson,  20  Johns. 
(N.  Y.)  28;  Dearborn  ▼.  Bowman,  3  Mete.  (Mass.)  155;  Allen  r.  Bryson,  67 
Iowa,  591,  25  N.  W.  Rep.  820;  Osier  ▼.  Hobbs,  33  Ark.  215;  Elllcott  y.  Peter- 
son, 4  Md.  476. 

>»  Ludlow  T.  Hardy,  38  Mich.  69a 
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on  payment  of  a  part  of  it,  a  snbseqiient  promise  by  the  debtor  to 
pay  the  i»art  released  cannot  be  enforced.^** 

ExcqftioM  to  the  Rule  as  to  Poet  Oonrideration, 

T6  the  general  rule  that  a  past  consideration  will  not  support 
a  promise,  there  are  exceptions: 

(1)  A  past  consideration  will  support  a  subsequent  promise  if 
the  consideration  w  as  given  at  the  request  of  the  promisor.  In  the 
leading  case  on  this  point  the  plaintiff  sued  for  money  which  the 
defendant  had  promised  to  pay  him  for  services  rendered  previous  to 
the  promise,  at  the  defendant's  request,  but  without  any  promise 
at  the  time  of  the  request,  and  of  the  rendition  of  the  services.  The 
court  agreed  **that  a  mere  voluntary  courtesy  will  not  have  consid- 
eration to  uphold  an  assumpsit  But,  if  that  courtesy  were  moved 
by  a  suit  or  request  of  the  party  that  gives  the  assumpsit,  it  will 
bind;  for  the  promise,  though  it  follows,  yet  it  is  not  naked,  but 
couples  itself  with  the  suit  before,  and  the  merits  of  the  party  pro- 
cured by  that  suif  "•     Some  cdses  even  go  so  far  as  to  say  that, 

*HaIe  V.  Rice,  124  Mass.  200;  Mason  v.  CampbeU,  27  Minn.  54,  6  N.  W. 
Rep.  406;  Montgomery  v.  Lampton,  3  Mete.  (Ky.)  619;  Shepard  v.  Rhodes.  7 
R.  L  470;  Stafford  v.  Bacon.  1  Hill  (N.  Y.)  532.  But  see  Willing  v._Petfica.-ia 
Serg.  A  jt.  (Pa.)  177. 

^"-Lampleigh  v.  Braithwalt  (A.  D.  1016)  Hob.  105,  1  Smith,  Lead.  Cas.  07. 
And  see  WUkinson  v.  OllTeira,  1  Bing.  N.  O.  480;  Bradford  y.  Roulston, 
8  It.  C.  L.  468;  Boothe  v.  Fltzpatrick,  36  Vt.  681;  Chaffee  r.  Thomas,  7  Ck)w. 
(N.  T.)  358;  Pool  t.  Homer,  64  Md.  131,  20  Ati.  Rep.  1036;  Dearborn  v.  Bow- 
man, 8  Mete.  (Mass.)  155;  Omstock  t.  Smith,  7  Johns.  (N.  Y.)  87;  Allen 
T.  Woodward,  22  N.  H.  544;  Gk)ldsby  v.  Robertson,  1  Blackf.  (Ind.)  247;  Car- 
son  r.  C3ark,  2  HI.  113;  Lonsdale  ▼.  Brown,  4  Wash.  O.  G.  148,  Fed.  Gas.  No. 
a4M;  Wilson  t.  Edmonds,  24  N.  H.  517;  Sldenham  v.  Worlington  (1^85)  2 
Leon.  224;  Marsh  y.  Rainsford  (1588)  2  Leon.  Ill;  Riggs  y.  Bullingham  (1599) 
Cto.  Eliz.  715;  Bosden  y.  Sir  John  Thenne  (1603)  Yely.  40;  Field  v.  Dale,  1 
RoUe,  Abr.  IL  The  preylous  request  may  be  Inferred  from  the  beneficial 
character  of  the  seryices,  or  other  consideration,  and  the  other  circumstances. 
Hicks  y.  Burhana,  10  Johns.  (N.  Y.)  243;  Oatfleld  y.  Waring,  14  Johns.  (N. 
Y.)  Ij68;  Wilson  y.  Edmonds,  24  N.  H.  617.  Liability  incurred  by  a  commis- 
sloD  merchant,  or  probably  by  any  other  agent,  under  yalid  transactions  for 
his  prindpal,  is  sufficient  to  support  a  note  giyen  him  by  the  principal  tor 
the  amount  of  such  liability.  FoweU  y.  McCord,  121  HL  330,  12  N.  E.  Rep. 
262.  The  role  laid  down  in  Lampleigh  y.  Braithwalt  was  literally  adhered 
to  in  England  in  a  oomparatiyely  late  case.     Bradford  y.  Roulston,  8  Ir.  G. 
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even  though  the  past  constderatioii  was  rendered  without  request, 
yet,  If  it  moved  directly  from  the  promisee  to  the  promisor,  and 
inured  directly  to  the  promisor's  benefit,  the  subsequent  promise  is 
binding;  ^•^  but  these  cases  are  doubtful,  unless  they  can  be  sus- 
tained on  the  ground  that  the  retention  of  a  benefit  or  the  ratifica- 
tion of  an  unauthorized  act  may  be  equivalent  to  a  request.^**  It 
has  been  held  that  if  the  past  consideration,  though  rendered  at 
the  request  of  the  other  party,  was  intended  by  both  parties  to  be 
gratuitous,  the  subsequent  promise  to  pay  therefor  is  not  supported 
by  a  consideration.*" 

(2)  There  is  another  exception,  or  possible  exception,  to  the  rule 
in  cases  where  one  person  has  voluntarily  done  what  another  per- 
son was  legally  bound  to  do,  and  the  latter  afterwards  promises  to 
pay  him  therefor.  The  English  cases  usually  cited  in  support  of 
this  rule  all  turned  upon  the  liability  of  parish  authorities  for 
medical  attendance  upon  paupers  who  were  settled  in  one  iMLrish, 
but  resident  in  another.  It  was  held  in  all  the  cases  that  a  suit 
could  be  maintained  for  services  rendered  against  the  parish  legally 
bound  to  render  them,  and  which  had,  after  their  rendition,  prom- 
ised to  pay  for  them.  8ome  of  the  cases  seem  to  base  the  decision 
on  the  ground  that  the  moral  obligation  resting  on  the  parish  was 

L.  408.  Sir  William  Anson,  however,  after  a  review  of  the  dicta  of  a  number 
of  English  cases  decided  in  the  interval  between  these  two,  argues  that  the 
rule  laid  down  in  the  latter,  and  in  the  text-books  generally,  is  too  broad. 
He  claims  that  the  true  rule  amoimts  to  this:  that  where  a  request  is  made 
which  is  in  substance  an  offer  of  a  promise  upon  terms  to  be  afterwards 
ascertained,  and  services  are  rendered  in  pursuance  of  that  request,  a  subse^ 
quent  promise  to  pay  a  fixed  sum  is  either  to  be  regarded  as  part  of  the  same 
transaction,  or  as  evidence  to  assist  the  Jury  in  determining  what  would 
be  a  reasonable  sum  as  on  a  promise  implied  from  the  original  request  And 
he  states  that  unless  the  request  is  vhrtually  the  offer  of  a  promise,  the  pre- 
cise extent  of  which  is  hereafter  to  be  ascertained,  or  is  so  clearly  made  in 
contemplation  of  a  promise  to  be  given  by  the  maker  of  the  request  that  a 
subsequent  promise  may  be  regarded  as  a  part  of  the  same  transaction,  the 
rule  in  Lampleigh  v.  Braithwait  has  no  application.     Anson,  Oont  9&-OT. 

^  Booths  V.  Fitzpatrick,  86  Yt  681;  Seymour  v.  Town  of  Marlboro,  40  Vt 
171;  Doty  V.  WUson,  14  Johns.  (N.  Y.)  378. 

«rost,  p.  200,  note  168. 

'*  Allen  V.  Bryson,  67  Iowa»  091,  25  N.  W.  Rep.  820;  Osier  v.  Hobbs,  3S 
Ark.  216. 
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soiBclent  to  support  its  promise;  ^*^  but,  as  we  have  seen,  moral 
obligations  cannot  form  a  consideratioiL^*^  Other  cases  seem  to 
go  on  the  ground  that  there  was  a  legal  obligation  resting  on  the 
parish  of  residence  to  do  that  which  the  parish  of  settlement  might 
kgallj  have  been  compelled  to  do,  and  that  a  qnasi  contractual  re- 
lation thus  arose  between  the  parties;  or  that  there  was  knowl- 
edge on  the  part  of  the  defendant  imrish  or  acts  from  which  a  con- 
tract might  be  implied,  independent  of  the  subsequent  promise.*'* 
There  is,  to  say  the  least,  some  doubt  in  regard  to  this  excep- 
tion.***  In  a  Massachusetts  case,  however,  in  which  the  plain^ 
tiff  had,  without  a  prior  request,  paid  money  which  the  defendant 
was  legally  bound  to  pay,  the  courts  held  that  a  subsequent  promise 
by  the  defendant  to  reimburse  him  was  ^'equivalent  to  a  previous 
request,''  on  ''the  weO-established  principle  that  the  subsequent  rat- 
ification of  an  act  done  by  a  voluntary  agent  of  another,  without 
authority  from  him,  is  equivalent  to  a  previous  authority.''  "• 

(3)  The  third  exception  to  the  rule  that  a  past  consideration  will 
not  support  a  promise  is  a  substantial  and  important  one,  and  one 
about  which  there  is  no  doubt  It  is  found  in  those  cases  in  which 
a  person  has  been  held  capable  of  reviving  an  agreement  by  which 
he  has  benefited,  but  which,  (a)  by  rules  of  law  since  repealed,  (b) 
by  Incapacity  to  contract  since  removed,  (c)  by  mere  lapse  of  time, 
or  (d)  by  other  technical  rules  of  law  meant  for  his  advantage,  and 
which  he  may  waive,  is  not  enforceable  against  him.  The  prin- 
ciple upon  which  these  cases  rest  is  ''that,  where  the  consideration 
was  originally  beneficial  to  the  party  promising,  yet,  if  he  be  pro- 
tected from  liability  by  some  provision  of  the  statute  or  common 
law,  meant  for  his  advantage,  he  may  renounce  the  benefit  of  that 
law,  and  if  he  promises  to  pay  the  debt,  which  is  only  what  an 
honest  man  ought  to  do,  he  is  then  bound  by  the  law  to  perform 

""  Watson  T.  Tomer,  BnlL  N.  P.  147;  Atkins  y.  BanweU,  2  Bast,  506;  Wing 
▼.  Hill,  1  Bam.  ft  Aid.  106. 
"*Ante,  p.  180;  Mills  v.  Wyman,  3  Pick.  (Mass.)  207. 
""PSTntsr  V.  Williams,  1  Gromp.  ft  M.  810. 
^  Anson,  Cont.  07-09. 

"•Oleason  v.  Dyke^  22  Pick,  (liass.)  89a    And  see  Doty  ▼.  Wilson,  14 
(N.  Y.) 
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j^»i«t  Thus,  where  bills,  yoid  for  usury,  were  reaewed  after  the 
asory  laws  had  been  repealed,  the  consideratioii  for  the  renewal 
being  the  past  loan,  it  was  held  that  they  were  valid."*  So,  also, 
a  new  promise  made  by  a  bankrupt  or  insolvent  who  has  been  dis- 
charged from  debts  by  a  certificate  of  bankruptcy,  or  by  insolvency 
proceedings,  to  pay  a  debt,  has  been  upheld  without  further  con- 
sideration; ^^^  and  a  promise  by  a  person,  after  becoming  of  age,  to 
pay  debts  contracted  during  infancy,  and  which  could  not  be  en- 
forced, is  binding  on  him.^^'  Some  courts  have  held  that  a  prom- 
ise by  a  woman  during  widowhood  or  after  divorce^  to  fulfill  prom* 
ises  made  during  coverture,  is  binding;  ^^*  but  most  courts  hold  that 
as  a  married  woman's  contract,  unlike  an  infant's,  is  void,  and 

^  Parke,  B.,  in  Earle  v.  OUTer,  2  Bzch.  71;  Shepard  v.  Rnodes,  7  R.  L  470; 
Turlington  ▼.  Slaughter,  54  Ala.  Id5;  Lonsdale  v.  Brown,  4  Wash.  O.  C.  86» 
Fed.  Oas.  No.  8,4^3.  Promise  l^  the  ownor  of  a  bnUding  to  pay  for  ma- 
terials furnished  by  a  contractor  who  has  failed  to  comply  with  the  mechan- 
ic's lien  law.     Morse  v.  Crate,  43  IlL  App,  613. 

>«•  Flight  V.  Reed,  1  Hurt.  &  C.  703;  Hammond  v.  Hopping,  18  Wend.  (N. 
Y.)  505.    See  Barnes  v.  Hedley,  2  Taunt  184. 

'"Trueman  v.  Fenton,  Cowp.  644;  Dusenberry  v.  Hoyt,  53  N.  Y.  521;  Way 
V.  Sperry,  6  Gush.  (Mass.)  238;  Maxim  v.  Morse,  8  Mass.  127;  Shippey  v. 
Hexmerson,  14  Johns.  (N.  Y.)  178;  Yates  v.  HoUingsworth,  6  Har.  Sc  J.  (Md.) 
216;  Hubbai-d  v.  Farrell,  87  Ind.  215;  Katz  v.  Moessingcr,  110  111.  372;  Ed- 
wards V.  Nelson,  61  Mich.  121,  16  N.  W.  Rep.  261;  Shaw  v.  Bumey,  86  N. 
C.  331;  Wlsllzenus  v.  O'FaUon,  91  Mo.  184,  3  S.  W.  Rep.  837;  Wolffe  v.  Eber- 
leln,  74  Ala.  99;  Carey  v.  Hess,  112  Ind.  398,  14  N.  E.  Rep.  235;  Hunt  v. 
Jones,  1  Ind.  App.  545,  28  N.  E.  Rep.  98;  Knapp  v.  Hoyt,  57  Iowa,  591,  10 
N.  W.  Rep.  925;  Grlel  v.  Solomon,  82  Ala.,85,  2  South.  Rep.  322;  Hobouj^h  v. 
_MurBhi^ll4  Pa.  St  358,  7  AtL  Rep.  139;  Murphy  v.  Crawford,  114  Pa.  St. 
496,  7  AU.  Rep.  142;  Craig  v.  Seitz,  63  Mich.  727^  30  N.  W.  Rep.  347;  Suc- 
cession of  Audrieu,  44  La.  Ann.  103,  10  South.  Rep.  388;  Brldgman  v.  Chris- 
tie (N.  J.  Ch.)  20  AtL  Rep.  939;  Higgins  v.  Dale,  28  Minn.  126,  9  N.  W.  Rep. 
583.  But  not  if  debt  is  voluntarily  released.  Stafford  v.  Bacon,  1  Hill  (N.  Y.) 
532.  See  ante,  p.  198.  Promise  by  third  person  to  pay  discharged  debt. 
Webster  v.  Le  Compte,  74  Md.  249,  22  AU.  Rep.  232. 

»' Williams  v.  Moor,  11  Meea  &  W.  263;  Tibbetts  v.  Gerrlsh.  25  N.  H.  41; 
Bliss  V.  Ferryman,  1  Scam.  (IlL)  484;  Reed  v.  Batchelder,  1  Mete.  (Mass.) 
069;  Kendrick  v.  Niesz  (Oolo.)  80  Pac.  Rep.  246;  Heady  v.  Boden  (Ind.)  SO 
N.  B.  Rep.  1119;   Edmond's  Oase  (1686)  3  Leon.  164. 

»  Lee  V.  Muggeridge,  5  Taunt  36  (this  was  on  the  ground  of  moral  obliga- 
tion); Brown  v.  Bennett,  75  Pa.  St  420;  Sharpless*  Appeal*  140  Pa.  St^fi3, 
21  AtL  Rep.  239;  Gouldlng  v.  Davidson.  2G  N.  Y.  (X>£ 
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not  merely  Toidable,  her  new  promise  after  the  death  of  her 
basband,  or  after  a  divorce  has  been  obtained,  is  without  con- 
sideration.^^^  So,  also,  a  debt  barred  by  the  statute  of  limitations 
may  be  reyived  by  a  new  promise  to  pay  it,  and  the  new  prom- 
ise may  be  implied  from  a  mere  acknowledgment  of  the  debt;^^* 
and  an  indorser  on  a  note,  who  has  been  discharged  from  liability 
from  want  of  notice  of  nonpayment,  may  waive  his  discharge.^^* 
There  are  certain  features  common  to  these  cases.  Each,  in  its 
origin,  presents  the  essential  elements  of  agreement,  and  in  each 
of  them  one  of  the  parties  has  gotton  all  that  he  bargained  for. 
The  other  party  cannot  obtain  what  he  was  promised,  either  be- 
cause he  made  an  agreement  with  one  who  was  incapable  of  con- 
tracting, or  because  a  technical  rule  of  law  forbids  the  agreement 
to  be  enforced.  If  the  party  who  has  received  the  benefit  which 
he  expected  from  the  agreement  afterwards  acquires  the  capacity 
to  contract,  or  if  the  rule  of  law  is  rei>ealed,  as  in  case  of  the  stat- 
ute against  usury,  or,  as  in  case  of  the  statute  of  limitations,  ad- 
mits of  a  waiver  by  the  person  whom*  it  protects,  then  a  new  prom- 
ise, based  upon  the  consideration  already  received,  is  binding."* 

There  is  undoubtedly  in  all  of  these  cases  a  moral  obligation  to 
fulfill  the  unenforceable  promise,  and  many  of  the  decisions,  both  old 
and  modem,  base  the  validity  of  the  new  promise  on  the  ground  of 

''■Hayward  v.  Barker,  52  Yt  429;  Porterfleld  v.  Butler,  47  Miss.  166; 
Lejd  V.  liee,  1  Strange,  94;  Meyer  v.  Howartb,  8  Adol.  &  EI.  467;  Wa- 
ters V.  Bean,  15  Ga.  358;  Putnam  v.  Tennyson,  50  Ind.  456;  Mustek  v. 
Dodson,  76  Mo.  624;  Kent  v.  Rand,  64  N.  H.  46,  5  Atl.  Rep.  760;  Valentine  v. 
B^  (Vt)  29  AtL  Rep.  251.  A  promise  by  a  married  woman,  having  a  sep- 
arate estate,  to  pay  for  necessaries  fm*nished  her  on  the  credit  of  snch  estate, 
is  a  sufficient  consldo'ation  for  a  new  promise  after  the  death  of  her  husband. 
Sberwin  ▼.  Sanders,  50  Yt  499, 9  Atl.  Rep.  239. 

""Haley  t.  Jewett»  3  Mete  (Mass.)  439;  Keener  ▼•  GmU,  19  HL  189; 
Walker  ▼.  Henry,  30  W.  Va.  100,  14  S.  E.  Rep.  440;  LitUe  v.  Blunt,  9  Pick. 
(Mass.)  488;  Pitman  v.  Elder,  76  Ga.  OTl;  Pierce  v.  Wlmberly,  78  Tex.  187, 
14  &  W.  Rep.  464;  Shipley  t.  Shilling,  66  Md.  558,  8  AtL  Rep.  865;  F«1I  ▼. 
Bryan,  50  Md.  194.  But  see  Peterson  v.  Breitag  (Iowa)  55  N.  W.  Rep.  86; 
Stephenaon  ▼.  Line,  7  Ohio  Clr.  Ct  R.  147.  But  a  deceased  person's  debt 
which  is  barred  will  not  support  his  widow's  promise  to  pay  It  SuUiyan  t. 
SolUTan,  90  Cat  157,  83  Pac  Bep^  862. 

^n  Boss  ▼.  Hurd,  71  N.  Y.  14. 

""  Anaon,  Gont.  101. 
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the  moral  obligation,  thereby  making  this  class  of  cases  an  excep- 
tion to  the  mle  that  a  moral  obligation  cannot  support  a  promise.^^* 
If  the  effect  of  these  cases  is  to  make  such  an  exception,  it  is  un- 
fortunate, to  saj  the  least,  for  there  is  much  dicta  to  the  effect  that 
a  moral  obligation  can  never  support  a  promise.^^  It  would  seem 
much  better  to  base  the  validity  of  such  promises,  not  on  the 
moral  obligation,  but  on  the  prior  agreement,  supported  by  a  valua- 
ble consideration,  and  the  right  of  the  promisor  to  waive  the  tech- 
nical rules  of  law,  meant  for  his  benefit,  and  which  render  it 
unenforceable. 

FAILUHE  OF  CONSIDERATION. 

92.  Where  the  consideration  for  a  promise  wholly  fSails, 
the  promise  is  without  consideration  and  void. 

93.  Partial  failure  of  consideration  will  render  a  prom- 
ise void  pro  tantOy  if  the  promise  and  consideration  are 
divisible,  so  that  the  appropriate  part  of  the  promise  can 
be  apportioned  to  the  part  of  the  consideration  that  has 
failed. 

If  it  turns  out  that  the  matter  of  the  consideration  for  a  promise, 
imknown  to  the  parties,  did  not  in  fact  exist,  so  that  there  was  in 
reality  no  consideration,  this  is  a  failure  of  consideration,  and 
renders  the  promise  void.^*^  For  instance,  where  land  is  sold, 
and  notes  are  given  for  the  purchase  money,  and  it  turns  out  that 
the  vendor  had  no  title,  or  no  title  passes,  the  notes  are  without 

""Edmond'8  Case  (1586)  3  Leon.  164;  WislizenuB  ▼.  O'Fallon,  91  Mo.  18i 
S  S.  W.  Uep.  837;  Turllngrton  v.  Slau^rhter,  54  Ala.  IdS;  Musick  t.  Dodson, 
76  Mo.  624;  Carey  v.  Hess,  1  Ind.  App.  545,  14  N.  B.  Rep.  235;  Hoboysh^j, 
Murphy,  114  Pa.  St  358,  7  Ati.  Rep.  189;  Murphy  v.  Crawford,  114  Pa.  St 
496,  7  Ati.  Rep.  142;  Craig  v.  Seitz,  63  MlcET  727,'  SO^N.  W.  Rep.  347;  Suc- 
cession of  Audrieu,  44  La.  Ann.  103,  10  South.  Rep.  888.  See  post  p.  439. 
As  to  recovery  quasi  ex  contractu  on  failure  of  consideration,  see  post  P*  774. 

*'  Mills  V.  V^yman,  3  PidL.  (Mass.)  207.  And  see  ante^  p.  180  et  seq.,  and 
cases  cited. 

"•Rice  V.  Goddard,  14  Pick.  (Mass.)  293;  Gibson  v.  Pelkie,  37  Mich.  380; 
Montelino  v.  Wood,  66  Iowa,  254,  9  N.  W.  Rep.  212;  Jeffries  v.  Lamb,  73  Ind. 
202;  State  v.  lUyes,  87  Ind.  405;  Powell  v.  Subers,  67  Oa.  448;  Hopkioa  v. 
Hinkley,  61  Md.  584. 


Ch.  5]  FAILURE  OF  CONSIDERATION.  205 

consideratioii  and  Toid.**^  So,  also,  where  personal  property  is 
sold  by  one  who  has  no  title  to  it,  the  vendee's  promise  to  pay  the 
parchase  money  cannot  be  enforced  against  him;^'*  and,  in  like  man* 
ner,  a  promise  in  consideration  of  the  sale  of  personal  property 
which,  unknown  to  the  parties,  does  not  exist  at  the  time  of  the 
sale,*"  or  contrary  to  the  representation  or  warranty  of  the  seller, 
is  worthless,**^  is  void.  Where  a  person  holding  the  note  of  two 
persons  took  in  renewal  a  note,  purporting  to  be  signed  by  the  same 
parties,  but  which  was  in  fact  a  forgery  as  to  one  of  them,  he  was 
allowed  to  sue  on  the  original  note,  on  the  ground  that  there  was  no 
consideration  for  its  surrender.*** 

In  the  case  of  the  sale  of  land  with  corenants  by  the  vendor, 
questions  have  arisen  as  to  whether  the  failure  of  the  title  amounts 
to  a  total  failure  of  consideration.  In  a  Massachusetts  case  a  note 
had  been  given  in  consideration  of  a  conveyance  of  land  by  deed, 
with  the  usual  covenants  of  seisin  and  warranty,  and  the  title  to 
the  land  failed  entirely.  The  question  raised  was  whether  that 
want  of  title  was  an  entire  want  of  consideration  for  the  note,  so  as 
to  render  it  nudum  pactum,  or  whether  the  covenants  in  the  deed 
were  of  th^iiselves  a  sufficient  consideration.  It  was  held,  con- 
trary to  a  decision  in  Maine,***  that  the  total  failure  of  title  was 
a  total  failure  of  consideration,  and  that  the  note  was  therefore 
void.     *Tbe  promise  is  not  made  for  a  promise,"  it  was  said,  '^ut 

**liurphj  V.  Jones,  7  Ind.  520;  Anderson  v.  Armstead,  69  ni.  452;  Fer- 
gaaon  v.  Teel,  82  Va.  690;  Curtis  v.  Clark,  133  Mass.  509;  Baird  v.  Laeyison, 
91  Ky.  204,  15  S.  W.  Rep.  252;  Redding  v.  Lamb,  81  Mich.  318,  45  N.  W.  Rep. 
997;  Sto^ham  v.  Cheney,  62  Mich.  10,  28  N.  W.  Rep.  692;  HaU  v.McArthur,  82 
Ua.  572,  9  8.  E.  Rep.  534;   West  v.  Shaw,  32  W.  Va.  195,  9  S.  E.  Rep.  81. 

*■  Button  V.  Trader,  75  Mich.  296,  42  N.  W.  Rep.  834.  Where,  however,  the 
person  claiming  titie  elects  to  sue  the  vendor  and  garnish  the  vendee,  he  rati- 
fies tlie  sale,  and  is  estopped  to  dispute  the  vendor's  title,  and  the  vendee's 
promise  wiU  in  such  case  he  binding.    Id. 

**  Sale  of  void  patent.    Bierce  v.  Stocking,  11  Gray  (Mass.)  174;  Dickinson 
▼.  UaU,  14  Pick.  (Mass.)  217;   Cross  v.  HunUey,  13  Wend.  (N.  Y.)  385;   Geiger^ 
T.  Cook^S  Watto  &  S.  (Pa.)  266;   Pirst  Nat  Bank  v.  Peck,  8  Kan.  660; 
Ctongh  V.  Patrick,  37  VL  421. 

"*  Thompson  v.  Manufacturing  Co.,  29  Kan.  476;  Cochran  v.  Jones,  85  Ga. 
678, 11  8.  E.  Rep.  811;   Stevens  v.  Johnson,  28  Minn.  172,  9  N.  W.  Rep.  677. 

*•  Stratton  r.  McMakin,  84  Ky.  641. 

>"  Jenness  v.  Parker,  24  Me.  289;   Uoyd  v.  Jewell,  1  Greenl.  (Me.)  360. 
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for  the  land.    The  moTing  cause  is  the  estate,  and,  if  that  fails  to 
pass,  the  promise  is  a  mere  nudum  pactum."  ^" 

Partial  Failure  of  CormderaHon. 

There  may  also  be  a  partial  failure  of  consideration,  which  under 
some,  but  not  all,  circumstances  may  render  the  promise  void  pro 
tanto.  If  the  contract  is  indivisible,  and  a  substantial  considera- 
tion is  left,  although  much  diminished,  it  will  still  suffice  to  sustain 
the  contract,  for,  as  we  have  seen,  the  courts  do  not  as  a  rule  regard 
the  amount  of  the  consideration;  but,  if  the  consideration  and  the 
agreement  founded  ui)on  it  both  consisted  of  several  parts,  and  a 
part  of  the  consideration  failed,  and  the  appropriate  part  of  the 
agreement  can  be  apportioned  to  it,  then  the  several  parts  may  be 
treated  as  several  contracts,  and  the  contract  be  avoided  pro  tan- 
to.***  Where,  for  instance,  half  the  price  of  land  was  paid  in  cash, 
and  a  note  was  given  for  the  balance,  it  was  held  that  failure  of 
title  to  more  than  half  the  land  was  a  defense  to  the  note.^^ 

Misapprehension  Necesaary^ 

In  order  that  a  promise  may  be  avoided  on  the  ground  of  failure 
of  consideration,  there  must  have  been  a  misapprehension  as  to  the 
matter  of  the  consideration.  If  the  matter  of  the  consideration  is 
just  what  the  parties  supposed  it  to  be,  and  can  be  said  to  furnish 
any  consideration  at  all,  there  is  no  failure  of  consideration.^'*      If 

"•  Rice  V.  Goddard,  14  Pick.  (Mass.)  293.  And  see  Frlsbee  v.  Hoffnagle,  11 
Johns.  (N.  Y.)  50;  McAllister  v.  Reab,  4  Wend.  (N.  Y.)  483;  Durment  v. 
Tuttle.  50  Minn.  428,  52  N.  W.  Rep.  909;  gteinhauer  v.  Wltman,  1  Serg.  & 
R^  (Pa.)  447;^  Gray  v.  Handklnson,  1  Bay,  278;  BeU  r.  Hugglns,  Id.  327; 
Trask  v.  Vinson,  20  Pick.  (Mass.)  110;  Chandler  v.  Marsh.  3  Vt  102;  Cook 
V.  Mix,  11  Conn.  432;  TiUotson  r.  Grapes,  4  N,  H..448;  Tyler  v.  Young,  2 
Scam,  (in.)  447;  Darls  v.  McVlckers,  11  111.  327.  But  see  Sunderland  y.  Bell« 
39  Kan.  21,  17  Pac.  Rep.  000. 

^1  Pars.  Ck>nt  402.  See  Brown  r.  Weldon,  99  Mo.  504,  13  S.  W.  Bep.  342; 
Sentman  ▼.  Gamble,  09  Md.  293,  13  Atl.  Rep.  58,  and  14  Atl.  Rep.  073;  Ste- 
vens V.  Johnson,  28  Minn.  172,  9  N.  W.  Rep.  077;  Harrington  v.  Stratton,  22 
Pick.  (Mass.)  510;  Torinus  ▼.  Buckam,  29  Minn.  128,  12  N.  W.  Repi  34a 
This  question  wiU  be  more  fuUy  considered  in  a  subsequent  chapter. 

>*  Durment  ▼.  Tuttle,  50  Minn.  420,  52  N.  W.  Rep.  909. 

»•  Fay  r.  Richards,  21  Wend.  (N.  Y.)  020;  BLargh  v.  Brooks.  10  Adol.  &  BL 
309;  ante,  p.  101;  EllU  y.  Adderton,  88  N.  C.  472;  Foy  r.  Haughton,  89  N. 
C.  108;   Kerr  y.  Lucas,  1  Allen  (Mass.)  279. 
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goods  are  sold  without  a  warranty,  the  buyer  cannot  refuse  to  pay 
the  price  on  the  ground  that  they  are  not  of  the  quality  or  value 
that  he  supposed  them  to  be.  So,  if  bonds  of  a  private  or  munici- 
pal corporation  are  sold  without  a  warranty,  the  purchaser,  accord- 
ing to  some  cases,  is  liable  on  his  promise  to  pay  for  them,  though 
it  may  turn  out  that  they  were  invalid,  because  the  corporation  had 
no  authority  to  issue  them  or  failed  to  comply  with  the  law  in  their 
issuance.  The  buyer  gets  exactly  what  he  bargained  for,  and  as- 
sumes the  risk  of  the  bonds  proving  invalid."^  Of  course,  if  there 
is  a  warranty,  express  or  implied,  it  is  different;  and  there  is  high 
authority  for  the  statement  that  a  person  who  sells  a  bond  or  other 
instrument  impliedly  warrants  its  validity.*"*  So,  also,  in  the  ab- 
sence of  fraud,  the  buyer  is  liable  for  the  price  agreed  to  be  paid  for 
worthless  stock  of  a  corporation,  where  he  receives  that  for  which 
he  contracted,  though  it  was  known  by  the  seller  to  be  worthless.*"* 

Subsequent  IhSure  of  Executed  Consideration. 

The  failure  of  an  executed  consideration  must  fail  as  of  the  time 
of  the  contract,  or,  at  least,  as  of  the  time  it.  was  executed,  where  it 
was  furnished  after  the  contract  was  made.  If  the  promisor  re- 
ceives a  consideration  for  his  promise,  the  fact  that  it  subsequently 
diminishes  in  value,  or  ev^i  whoUy  fails,  does  not  release  him  from 
liability  on  his  promise.***  The  transfer  and  delivery  of  a  note, 
for  instance^  by  the  payee  to  the  maker  of  another  note,  in  exchange 
therrfor,  is  a  valuable  consideration  for  the  latter  note,  and  the  fact 
that  the  former  note  subsequently  becomes  worthless  does  not  con- 
stitute a  failure  of  consideration.*"*     So,  if  a  patent  is  sold,  the  fact 

■•  Otis  V.  CoUum,  92  U.  S.  447;  Harvey  v.  Dale,  90  CaL  160,  31  Pac.  Rep. 
14;  Satro  v.  Rhodes,  92  CaL  117,  28  Pac.  Rep.  98.  But  see  Hurd  v.  Hall,  12 
Wis.  130;  and  the  dissenting  opinion  of  Garoutte,  J.*  in  Sutro  r.  Rhodes, 
supra. 

"*  Young  V.  Cole,  3  Bing.  N.  a  724. 

""  Hunting  V.  Downer,  151  Mass.  275,  23  N.  B.  Rep.  832. 

"*Rice  T.  Grange,  131  N.  Y.  149,  30  N.  E.  Rep.  46;  Harmon  v.  Bird,  22 
Wend.  (N.  Y.)  113;  Perry  v.  Buckman,  33  Vt  7;  Potter  v.  Earnest,  45  Ind. 
416;  SmodL  v.  Pioaon,  68  Ind.  405;  Blackman  v.  DowUng,  63  Ala.  304; 
Bjrnie  v.  Cummings»  41  Bllsa  192;  Daniel  v.  Tarver»  70  Ga.  203;  Dowdy  v. 
McLeUan,  52  6a.  408;  Bean  v.  Prosens  (Cal.)  31  Pac.  Rep.  49;  Topp  v.  White, 
12  Heisk.  (Tenn.)  165. 

""Rice  T.  Grange,  131  N.  Y.  149,  30  N.  E.  R^.  46. 


208  CX>lfBIDEBATION.  [Ch.  5 

that  it  afterwards  becomes  valueless  because  of  improTementa  does 
not  release  the  purchaser  from  liability  for  the  purcliase  monej.^'* 

Recovery  cf  Money  Paid. 

Ordinarily,  if  a  person  Toluntrrily  pays  another  money,  he  cannot 
maintain  an  action  to  recover  it  back.     This  rule,  however,  does  not 
apply  where  money  is  paid  under  a  contract,  and  the  consideration 
fails.     The  money  may  be  recovered  back  in  such  a  case.^*^ 
Mistake —  Conditiofne —  Warraniia. 

When  we  come  to  treat  of  the  reality  of  the  consent  of  the  parties 
to  a  contract,  we  shall  see  that  a  contract  is  void  if  the  subject-mat- 
ter, unknown  to  the  parties,  was  not  in  existence  at  the  time  of  the 
contract  The  invalidity  of  the  contract  is  usually  put  upon  the 
ground  of  mistake.  Sometimes  the  ground  is  said  to  be  failure  of 
consideration.  There  is,  however,  a  distinction  between  mistake 
and  failure  of  consideration.  Mistake,  as  we  shall  see,  prevents  a 
contract  from  being  formed  at  all.  Failure  of  consideration,  on 
the  other  hand,  implies  the  existence  of  a  contract  This  distinc- 
tion may  become  important  where  the  rights  of  third  persons  are 
concerned. 

Failure  of  consideration  must  also  be  understood  in  connection 
with  the  terms  "condition  precedent*  and  "warranty."  In  con- 
tracts with  an  executory  consideration,  if  the  performance  or  ful- 
fillment of  the  consideration  forms  a  condition  precedept  to  the 
liability  under  the  contract,  the  failure  of  the  consideration — ^that 
is,  the  failure  to  fulfill  or  perform  it — ^prevents  any  liability  from 
attaching.  This  will  be  considered  in  a  subsequent  chapter.  If 
the  performance  or  fulfillment  of  the  consideration  does  not  form 
a  condition  precedent  to  the  liability  under  the  contract,  but  con- 
sists of  an  independent  promise  or  warranty,  the  failure  in  the  per- 
formance of  the  consideration  does  not  afFect  the  liability  on  the 
other  side,  and  has  the  effect  only  of  a  breach  of  the  contract,  giving 
a  right  of  action  for  damages,  which  may  be  recovered  in  an  action 
directly  against  the  other  party,  or  by  counterclaim  in  an  action 
'  brought  by  him  on  the  contract^**  This^  also,  will  be  considered 
in  a  subsequent  chapter. 

•••Harmon  v.  Bird,  22  Wend.  (N.  T.)  113. 

»•  Steele  v.  Hobbs,  16  lU.  69;  Darst  v.  Brockway,  11  Ohio,  462;  Poss  ▼, 
Richardson,  15  Gray  (Mass.)  303;  Chapman  v.  City  of  Brooklyn,  40  N.  Y 
872;   Leach  v.  Tllton,  40  N.  H.  473. 

"•  Leake,  Cont  323. 
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Failure  of  consideration  is  in  fact  and  in  effect  want  of  considera- 
tion. What  has  been  said,  therefore,  in  treating  of  the  necessity  for 
a  consideration,  applies  here.  In  those  jurisdictions  in  which  a 
consideration  is  not  necessary  where  the  contract  is  under  seal,  fail- 
are  of  consideration  cannot  be  shown  to  defeat  a  contract  under  seal; 
and  failure  of  consideration  cannot  be  pleaded  as  a  defense  to  a 
negotiable  instrument  in  the  hands  of  a  purchaser  thereof  for  value 
and  without  notice. 

LAW  CONT.— 14 
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Thus  far  we  have  been  dealing  with  the  contract  itself,  and  those 
elements  in  its  formation  which  are  essential  to  give  it  even  a 
prima  facie  validity.  Conmiunication  by  offer  and  acceptance,  and 
form  or  consideration,  or,  in  some  caaes,  both  form  and  considera- 
tion, are  necessaiy  to  every  agreement  that  is  to  be  considered  by 
courts  of  law;  but  this  is  not  alL  When  we  have  constructed  an 
apparently  binding  contract,  it  is  necessary,  before  we  can  pro* 
nounce  finally  upon  its  validity,  to  look  to  the  parties  to  it,  and 
ask  who  made  it,  under  what  circumstances,  and  with  what  object 
In  other  words,  we  have  to  inquire  whether  the  parties  were  capa- 
ble of  contracting,  whether  their  apparent  consent  was  genuine, 
and  whether  their  object  was  legal.  First  we  will  consider  the 
question  of  the  capactiy  of  the  parties;  but  before  doing  so  it  will 
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be  weD  to  call  attention  to  certain  matters  generally,  bnt  somewhat 
illogicaUy,  treated  in  this  connection* 

Two  Portia  Necessary. 

We  have  already  seen  that  there  can  be  neither  agreement  nor 
obligation,  and  therefore  no  contract,  unless  there  are  at  least  two 
parties;  that  a  person  cannot  make  a  contract  with  himself.^ 
This  is  a  matter  which  goes  to  the  very  nature  of  contract  as  a 
legal  conception,  and  has  no  place  in  this  connection. 

Qmtade  through  Agents. 

A  man,  as  we  shall  presently  see  at  some  length,  may  employ 
or  authorise  another  to  represent  him  in  the  formation  of  contracts. 
This  representation  is  called  "agency."  Many  writers  treat  of  this 
bnmeh  of  the  law  of  contract  under  the  head  of  "Parties,"  which 
may  be  proper;  while  some  treat  of  it  under  the  head  of  "Capacity 
of  Parties,"  which  is  not  allowable.  Others  treat  of  it  under  the 
head  of  "Parties,"  but  under  the  "Formation  of  Contract,"  and  not 
only  include  a  discussion  of  the  formation  of  contracts  by  agents, 
but  of  the  whole  subject,  going  into  the  rights  and  liabilities  of 
rhe  parties,  or  the  operation  of  the  contract.  This  does  not  seem 
proper,  and  we  have  therefore  reseryed  a  discussion  of  the  subject 
for  a  separate  chapter. 

JobU  and  Seoend  lAabilUy. 

The  liability  of  the  parties  to  a  contract,  In  respect  of  whether 
it  is  joint  or  several,  where  there  are  two  or  more  parties  on  either 
Bide,  iB  also  treated  by  some  writers  in  this  connection;  but  this 
is  a  question  of  the  operation  of  a  contract  after  it  has  been  formed, 
and  we  shall  so  treat  it 

This  subdivision  is  limited  as  far  as  possible  to  the  question 
of  tlie  capacity  of  parties  to  enter  into  a  binding  contract* 

IN  GENERAL. 

84.  All  persons  are  in  law  presumed  to  have  capacity 
to  contract,  and  it  is  for  the  person  claiming  exemption 
trom  performing  his  contract  on  the  ground  of  incapacity 
to  prove  the  existence  thereof. 

a  Ante,  pp.  4,  S. 
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96.  Iiu^xiacitj  to  contract  may  arise  from  the  JbDLoPW- 
ixig  causes: 

(a)  Political  status.    In  this  connection  we  will 

sider  contracts  by 

(1)  The  United  States  or  state  goTemments; 

(2)  Foreign  sovereigns  or  states^  and  their 

resentatlTes; 

(3)  AUens; 

(4)  Convicts. 

(b)  Professional  status,  as  in  the  case  of  profeasLonal 

contracts  by 
(1)  Attorneys; 
(9)  Physicians;  and 
(3)  In  some  Jurisdictions,  other  pro&ssioBal  p«r^ 

sons. 

(c)  Touth,  as  in  the  ease  of  infiEuits. 

(d)  Permanent  or  temporary  mental  abenfatiLen,  as  in 

the  case  of 
0)  Idiocy; 
(3)  Insanity; 
(3)  Drunkenness. 

(e)  Merger  of  capacity,  as  in  case  of  niarrled  wobmb. 
{t)  Artificiality  of  construction,  as  in  the  ease  of  csor- 

porations. 

POLITICAL  STATUS— STATES  AND  UNITED  8TATJS&. 

86.  The  United  States  and  the  states  may  enter  into 
contracts  through  their  authorized  agents,  but  only  in  fur- 
therance of  the  objects  of  government,  and  subject  to  the 
limitations  of  the  constitution. 

87.  They  may  sue  on  their  contracts,  but  cannot  be 
sued  unless  they  submit  thereto.  This,  however,  they 
have  very  generally  done  by  statutory  or  constitutional 
provisions. 
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86.  WhBte  they  Ao  sabmit  to  the  jorlBdictioiL  of  the 
eosrte,  they  are  governed  by  the  same  principles  of  law 
as  individuals,  except  that — 

ZiKCEPnoir— Orants  from  the  government  are  con- 
strued most  strictly  against  the  grantee,  except, 
peiiiaps,  where  the  grant  is  not  gratuitous,  but 
for  a  valuable  and  adequate  consideration. 

The  power  of  the  United  States  government  and  the  government 
of  a  state  to  enter  into  contracts  in  furtherance  of  objects  for  which 
the  government  was  established,  and  not  prohibited  by  constitu- 
tional limitations,  is  an  incident  to  the  general  right  of  sover- 
eignty. The  question  arose  in  the  supreme  court  of  the  United 
States  in  a  case  in  which  it  was  held  that  a  voluntary  bond,  taken 
by  authority  of  the  proper  officers  of  the  treasury  department  in- 
trusted with  the  disbursement  of  public  moneys  to  secure  the 
fidelity  in  official  duties  of  a  receiver  or  disbursing  agent,  was  a 
binding  contract  between  him  and  his  sureties  and  the  United 
States,  though  the  bond  was  not  prescribed  by  any  positive  law. 
*TJpon  fun  consideration  of  this  subject,"  said  the  court,  ^'we  are 
of  opinion  that  the  United  States  have  such  capacity  to  enter  into 
contracts.  It  is,  in  our  opinion,  an  incident  to  the  general  right 
of  sovereignty;  and,  the  United  States  being  a  body  politic,  may, 
within  the  sphere  of  the  political  powers  confided  to  it,  and  through 
the  instrumentality  of  the  proper  department  to  which  those  powers 
are  confided,  enter  into  contracts  not  prohibited  by  law,  and  appro- 
priate to  the  proper  exercise  of  those  powers.  ♦  •  •  To 
adopt  a  different  principle  would  be  to  deny  the  ordinary  rights 
of  sovo^ignty,  not  merdy  to  the  general  government,  but  even 
to  the  state  governments  within  the  proper  sphere  of  their  own 
powers,  unless  brought  into  operation  by  express  legislation.  A 
doctrine  to  such  an  extent  is  not  known  to  this  court  as  ever  having 
been  sanctioned  by  any  judicial  tribunal.'"  The  same  doctrine 
applies  to  contracts  by  the  state  government* 

■  U.  S.  T.  Tingey,  5  Pet  115.    And  see  U.  S.  ?.  Lane^  3  McLean,  865,  Fed. 
Om.  No.  15.530. 
sDaaolds  v.  State,  89  N.  Y.  37. 
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A  contract,  however,  to  bind  the  government,  must  be  made 
by  its  authorized  agent,  and  parties  dealing  with  its  agent  moat 
see  at  their  peril  that  the  agent  has  authority/ 

Where  the  government  enters  into  a  contract,  whether  a  nego- 
tiable instrument  or  otherwise,  which  it  has  authority  to  make. 
It  is  bound  in  any  court  to  whose  jurisdiction  it  submits  by  the  same 
principles  that  govern '  individuals  in  their  relation  to  such  con- 
tracts.' There  is  nn  exception  to  this  rule  in  the  case  of  grants 
from  the  government  Grants  between  individuals  are  construed 
most  strongly  against  the  grantor,  but  a  grant  from  the  govern- 
ment, state  or  federal,  is  construed  most  strongly  against  the  grantee. 
Where  the  question  is  'Q>etween  an  individual  on  one  side  and  the 
state  on  the  other,  and  involves  the  construction  of  a  grant,  every 
intendment  is  to  be  made  in  favor  of  the  state;  •  ♦  •  every 
reasonable  construction  is  to  be  made  in  favor  of  the  public  against 
private  rights.''*  It  is  said,  however,  that  this  "rule  of  construc- 
tion has  been  applied  to  gratuitous  grants  made  by  the  sovereign 
of  property,  franchises,  and  privileges,  upon  the  solicitation  of  the 
grantee,"  but  that  it  does  not  apply,  "certainly  not  in  its  full  extent, 
to  grants  made  for  the  benefit  of  the  sovereign  upon  adequate  val- 
uable consideration  paid  to  the  sovereign  for  the  thing  granted.**  ^ 

At  common  law  a  sovereign  cannot  be  sued  without  his  consent, 
and  this  doctrine  prevents  suits  against  a  state  or  against  the 
United  States,  in  the  absence  of  permission  by  virtue  of  some  statu- 
tory or  constitutional  provision.*    There  are,  however;  in  most 

•  The  Floyd  Acceptances,  7  WalL  666. 

•  The  Floyd  Acceptances,  supra;  Danolds  v.  State,  supra;  Patton  t.  Gil- 
mer. 42  Ala.  548;   U.  S.  v.  Ingate,  48  Fed.  Rep.  261. 

•  Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.)  423,  at  page  459.  And  see  2  Bl. 
Comm.  347;  Raleigh  &  G.  R.  Co.  v.  Reid.  64  N.  G.  155;  Mayor,  etc..  of  Alle- 
gheny V.  Ohio  &  P^  .R..Co.,  2(/  Pa.  St.  355^  Hartford  Bridge  Co.  v.  Perry  Co., 
29  Conn.  210;  Northwestern  F.  Co.  t.  Hyde  Park,  70  IlL  G34;  Mayor,  etc. 
of  New  York  v.  Broadway  &  S.  A.  R.  Co.,  97  N.  Y.  275.  281. 

T  Langdon  v.  Mayor,  etc.,  of  New  York.  93  N.  Y.  132.  And  see  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.)  844,  486;  Gairiaon  v.  U.  S.. 
7  WalL  68a 

•  U.  S.  V.  ClaiiLe,  8  Pet.  436;  Troy  A  G.  R.  Co.  v.  Com.,  127  Mass.  43;  Ot> 
tawa  Co.  V.  Aplin  (Mich.)  36  N.  W.  Rep.  702;  Michigan  State  Bank  y.  Ham- 
mond, 1  Doug.  (Mich.)  627;   Michigan  State  Bank  v.  Hastings,  Id.  225;   Pat- 
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of  the  Btatefl^  proTisions  allowing  suit  in  some  form  by  individuals 
against  the  state;  *  and  the  United  States  may  be  proceeded  against 
in  the  court  of  claims,'*  and  in  some  cases  in  the  other  federal 
courtSL"  A  state  or  the  United  States  has  the  same  right  as  an 
indiyidnal  to  maintain  an  action  on  a  contract  made  with  it,'* 
and  it  is  the  proper  party  to  maintain  such  an  action.  The  officer 
who  entered  into  the  contract  cannot  sue  thereon  in  his  own  name.'* 

SAME— FOBiSIGN  STATES  AND  SOVEBEIGNa 

88.  Foreigrn  BOToreigiis  and  states  and  their  representa- 
tives may  make  contracts  and  sue  thereon  in  our  courts, 
bat  they  cannot  be  sued  unless  they  submit. 

Foreign  states  and  sovereigns  and  their  representatives,  and  the 
oiBdals  and  household  of  their  representatives,  are  not  subject  to 
the  Jurisdiction  of  our  courts  unless  they  submit  to  it'*  A  con- 
tract, therefore,  entered  into  with  such  persons,  cannot  be  en- 
forced against  them  unless  they  so  choose,  but  it  may  be  enforced 
by  than.'* 

tilaoB  T.  Shawt  6  Ind.  377;  Lowry  v.  Thompson,  25  8.  O.  416,  1  S.  E.  Rep.  141; 
People  V.  Talmage,  6  CaL  257;  Taylor  v.  HaU,  71  Tex.  206,  9  8.  W.  Rep. 
148;  Galbes  v.  Girard,  46  Fed.  Hep.  500;  Ferris  ▼.  Land  Co.,  94  Ala.  557,  10 
SoqUl  Bep.  607.  An  action  against  a  state  or  United  States  officer,  which  is 
in  effect  against  the  state  or  the  United  States,  is  within  the  rule.  Ottawa  Co. 
T.  Apltn  (BClch.)  36  N.  W.  Rep.  702;  Taylor  ▼.  Hall,  71  Tex.  206,  9  8.  W.  Rep. 
148;  ApUn  v.  Board,  73  Mich.' 182,  41  N.  W.  Rep.  223;  Mms  Pub.  Co.  ▼.  Lar- 
nbee,  78  Iowa,  97»  42  K.  W.  Rep.  503;  State  v.  Temple,  134  U.  S.  22,  10  Sap. 
Ct  Rep.  509;   Brown  University  v.  Rhode  Island  CoUege,  56  Fed.  Rep.  55. 

•Wesson  v.  Com.,  144  Mass.  60,  10  N.  E.  Rep.  762;  Green  v.  State,  73  Cal. 
29, 11  Pac  Bep.  602,  and  14  Pac  Rep.  610;  Hoagland  v.  State  (Cal.)  22  Pac 
Rep.  142;  GranviUe  Co.  v.  State  Board,  106  N.  O.  81,  10  S.  B.  Rep.  1002. 

i«Nich<H  V.  U.  S.,  7  WaU.  122;  Finn  v.  U.  S.,  123  U.  S.  227,  8  Sup.  Ct  Rep. 
82;  United  States  v.  Gumming,  130  U.  S.  152,  9  Sup.  Ct  Rep.  58a 

uToerey  v.  U.  8.,  42  Fed.  Rep.  207;  Bowe  v.  U.  S.,  Id.  761. 

» State  T.  Grant,  10  Minn.  39  (Gil.  22);  State  v.  Burkeholder,  80  W.  Ya. 
603, 5  &  B.  Bep.  439;  People  v.  City  of  St  Louis,  5  Gilman  (IlL)  351;  Spenoer 
▼.  Brockway,  1  Ohio,  259. 

u  Irish  V.  Webster,  5  GreenL  (Me.)  171;  Gray  v.  Paxton,  Quincy  (Mass.)  541. 

i«  Taylor  v.  Best,  14  a  B.  487. 

»  See  King  of  Prussia  v.  Knepper,  22  Mo.  550;  Bish.  Ck>nt  %  998. 
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8AMB— AUEKS. 

100.  An  alien,  not  an  alien  enemy,  has  In  most  Jurisdic- 
tions the  same  power  to  contract  that  a  subject  has,  and 
may  in  like  manner  sue  and  be  sued  on  his  contracts.  In 
some  Jurisdictions  he  cannot  acquire  or  hold  land. 

101.  AUEN  ENEMIES— An  alien  enemy  cannot,  without 
leave  of  the  government,  express  or  implied,  make  any  con- 
tract, or  enforce  any  existing  contract,  during  the  continu- 
aaoe  of  hostilities.  Some  courts  require  adherence  to  the 
enemy  by  a  resident  alien  to  disqualiiy  him. 

102.  He  may  be  sued  on  existing  contracts,  and  in  such 
a  case  he  may  defend. 

103.  Pre-existing  contracts  are  not  dissolved  by  the  war 
unless  they  are  of  a  continuing  nature. 

An  alien  is  said  to  be  a  person  born  out  of  the  Jurisdiction  of  the 
United  States,  subject  to  some  foreign  goyemment,  and  who  has 
not  been  naturalized  under  tlieir  constitution  and  laws/*  but  under 
our  statutes  this  is  not  strictly  true.  It  is  not  within  the  scope 
(rf  this  work  to  go  fully  into  this  question.  The  statutes  and  de- 
cisions must  be  consulted.^^  The  right  of  aliens  to  take,  hold, 
and  dispose  of  property,  real  or  personal,  is  generally  regulated  by 

IS  2  Kent,  GomnL  50;  Dawson  ▼.  Godfrey,  4  Granch,  321;  Ainalie  t.  Martin, 
9  Mass.  456;  1  Am.  &,  Eng.  Enc.  Law,  457,  note  1. 

17  As  to  who  are  aliens,  see  State  v.  Boyd,  31  Neb.  682,  48  N.  W.  Bep.  739, 
and  51  N.  W.  Rep.  602;  Boyd  t.  State,  143  U.  8.  135,  12  Sap.  Ct  Rep.  875; 
State  Y.  Andriano,  92  Mo.  70,  4  S.  W.  Rep.  263;  Charles  Green*8  Son  v.  Salas. 
31  Fed.  Rep.  100;  Ware  v.  Wisner,  50  Fed.  Rep.  310 ;  City  of  Minneapolis  t. 
Ream,  6  C.  C.  A.  31,  56  Fed.  Rep.  576;  Comitis  ▼.  Parkerson,  56  Fed.  Rep.  556; 
minor  children  of  naturalized  foreigners.  State  v.  Andriano,  92  Mo.  70,  4  8.  W. 
Rep.  263;  Behrensmeyer  y.  Kreitz,  135  lU.  591,  26  N.  E.  Rep.  704;  State  y. 
Boyd,  31  Neb.  6S2,  48  N.  W.  Rep.  739,  and  51  N.  W.  Rep.  602.  AUen  woman 
maiTylng  a  citizen  becomes  a  citizen.  Ware  t.  Wisner,  60  Fed.  Bep.  310. 
Minor  children  of  foreign  parents,  whose  mother,  after  the  death  of  the 
father,  marries  a  citizen,  become  citizens.  Kreitz  y.  Behrensmeyer,  125  BL 
141,  17  N.  E.  Rep.  232.  Children  oom  abroad  al  American  citizens  are  citi- 
zens.   Ware  y.  Wisner,  50  Fed.  Rep.  310. 
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the  states.  In  some  states  the  constitution  expressly  prohibits 
the  legislature  from  depriving  resident  foreigners  of  any  of  the 
rights  enjoyed  by  natire-bom  citizens  with  respect  to  the  acquisi- 
tion, possession,  enjoyment,  and  transmission  of  property.^*  In 
9ome  of  the  other  states,  where  there  is  no  snch  constitutional 
prorision,  aliens  are  prohibited  from  acquiring  and  holding  real 
property,  while  in  others  nonresidents  are  not  given  such  rights 
while  residents  are;  but  in  many  states  aliens,  whether  resident 
or  not,  have  the  same  rights  in  this  respect  as  native-bom  sub- 
jects." In  most,  if  not  in  all,  the  states  they  have  the  power  to 
make  and  enforce  contracts  in  respect  to-  personal  property,  and 
such  contracts  may  be  enforced  against  them.  '*  The  rule  does  not 
apply  to  alien  enemies. 

An  alien  enemy  is  one  who  is  the  subject  or  citizen  of  some  hos- 
tile state  or  power.  An  alien,  though  he  may  reside  in  the  United 
States,  by  reason  of  his  owing  allegiance  to  a  hostile  state,  be- 
comes in  time  of  war  impressed  with  the  character  of  an  enemy^ 
though  he  may  personally  take  no  part  against  ns;  and  it  is  gen- 
erally held  that  he  cannot  make  any  fresh  contract  ^^  nor  enforce 
any  existing  contract  *^  during  the  continuance  of  hostilities.  Thi» 
nde  was  applied  to  contracts  between  the  respective  citizens  of 

uThe  comrtltotion  of  the  particular  state  should  be  consulted.  See  State 
T.  Smith,  70  CaL  153,  12  Pac  Bep.  121;  Necrosi  v.  PhmippL,  91  Ala.  2d9,  & 
South.  Rep.  561. 

!•  See  Mmiken  v.  Borrow,  55  Fed.  Rep.  148;  Manuel  v.  Wulff,  14  Sup.  Ct 
Bep.  eSl;  McCreerj  v.  AUender,  4  Har.  &  McH.  (Md.)  409;  Zundel  v.  Gess 
(Tex.  Sop.)  9  8.  W.  Rep.  879;  Wonderle  v.  Wonderle  (lU.  Sup.)  32  N.  E.  Rep. 
U^;  Furenes  v.  Mlckleson  (Iowa)  53  N.  W.  Rep.  416;  Bennett  v.  Hlbbert 
(Iowa)  55  N.  W.  Bep.  93. 

» 'Taylor  v.  Carpenter,  3  Story  (U.  S.  C.  C.)  458,  Fed.  Cas.  No.  13,784;  Fran- 
ooTezan  Land  Co.  v.  Chaptive  (Tex.  Sup.)  3  S.  W.  Rep.  31. 

*  Post.  p.  426. 

"  Scholelleld  v.  Eichelberger,  7  Pet  586;  O'Mealey  v.  Wilson,  1  Camp.  482; 
PbUlips  V.  Hatch,  1  DUl.  571,  Fed.  Cas.  No.  11,094;  HIU  v.  Baker,  32  Iowa, 
302;  The  Rapid,  8  Cranch,  155;  Masterson  v.  Howard,  18  WalL  99;  Mutual, 
etc.,  Ins.  Co.  v.  Hllyard,  37  N.  J.  Law,  444;  Wright  v.  Graham,  4  W.  Va.  430; 
Uabricht  v.  Alexander,  1  Woods  (U.  S.  C.  a)  413,  Fed.  Cas.  No.  5,886;  De 
Jamett  v.  De  Qivervllle,  56  Mo.  440. 

»  Brooke  v.  FUer,  35  Ind.  402;  BlackweU  v.  WlUard,  65  N.  C.  55&;  Sem- 
met  T.  City  Fire  Ins.  Co.,  36  Ck>nn.  543. 
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the  Northern  and  Sonthern  states  daring  the  Civil  War."  Though 
an  alien  enemy  cannot  sue  on  contracts  during  the  continuance 
of  hostilities,  he  may  be  sued,  and  in  such  case  he  may  defend.'* 
In  a  New  York  case  it  was  held  that  to  defeat  a  suit  by  a  resident 
subject  of  a  foreign  hostile  power  it  must  appear  that  he  is  adhering 
to  the  enemy;  that  aliens  resident  in  the  United  States  at  the 
time  of  war  breaking  out  between  their  own  country  and  the  United 
States,  or  who  come  to  reside  in  the  United  States  after  the  break- 
ing out  of  war,  under  an  express  permission,  or  permission  im- 
plied from  their  being  allowed  to  remain,  may  sue  and  be  sued  as 
in  time  of  peace,  since  a  license  and  protection  will  be  implied  from 
their  being  suffered  to  remain.  »• 

Same — Pre-Existing  Contracts. 

Whether  a  pre-existing  contract  is  dissolved  or  not  by  the  war 
depends  upon  whether  it  is  essentially  antagonistic  to  the  laws  gov- 
erning a  state  of  war.  If  it  is  of  a  continuing  nature,  as  in  the 
case  of  a  partnership,  or  of  an  executory  character  merely,  and  in 
the  performance  of  its  essential  features  would  violate  such  laws, 
it  would  be  dissolved;  but,  if  not,  and  rights  have  become  vested 
under  it,  the  contract  will  either  be  qualified,  or  its  performance 
suspended,  according  to  its  nature,  so  as  to  strip  it  of  its  objection- 
able features,  and  save  such  rights.  The  tendency  of  adjudication 
is  to  preserve,  and  not  to  destroy,  contracts  existing  before  the 
war.** 

>•  See  cases  in  preceding  notes. 

«*  Dorsey  v.  Thompson,  37  Md.  25;  McVeljrh  v.  U.  8.,  11  WaU.  280;  Mixer 
T.  Sibley,  53  lU.  61;  McNair  v.  Toler.  21  Minn.  175. 

«5  Clarke  v.  Morey.  10  Jobns.  (N.  Y.)  GO. 

«•  Mutual,  etc.,  Ins.  Co.  v.  Hllyard,  37  N.  J.  Law.  444;  Griswold  v.  Wad- 
4ington,  15  Johns.  (N.  Y.)  57;  Semmes  v.  City  Fire  Ins.  Co.,  36  Conn.  543; 
Bank  of  New  Orleans  v.  Matthews,  49  N.  Y.  12;  Cohen  v.  New  York  Mat 
Life  Ins.  Co.,  50  N.  Y.  610;  Washington  University  v.  Pinch,  18  WalL  106; 
Whelan  v.  Cook,  29  Md.  1;  Dorsey  y.  Kyle,  30  Md.  512;  Doraey  v.  ThompMo, 
SI  Md.  25. 
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SAME^-CONVICTa 

104.  In  this  ootintry  a  convict  can  in  most  jorlBdictions, 
imlefls  prohibited  by  statute,  make  contracts,  and  sue  and 
be  sued  thereon. 

105.  In  some  Jurisdictions  there  are  statutes  suspending 
a  convict's  power  to  contract  while  under  sentence  of  im- 
prisonment for  a  less  term  than  life,  and  declaring  that  in 
case  of  imprisonment  for  life  he  shall  be  deemed  civilly 
dead. 

At  common  law  a  person  who  has  been  conyicted  of  treason  or 
felony  could  not,  during  the  continuance  of  bis  conviction,  make 
a  Talid  contract;  nor  could  he  enforce  contracts  made  previous  to 
conviction,  though  they  might  be  enforced  bj  an  administrator  ap- 
pointed for  that  purpose.  With  us  this  rule  is  not  recognized  to 
any  extent,  and  a  convict  undergoing  a  sentence  of  imprisonment,  or 
even  awaiting  execution  of  a  sentence  of  death,  may,  in  the  absence 
of  statutory  Restrictions,  enter  into  contracts,  and  sue  or  be  sued 
thereon."  In  some  states,  however,  there  are  statutes  declaring 
that  a  sentence  of  imprisonment  in  the  penitentiary  shall  suspend 
all  civil  rights,  and  in  these  states  a  contract  by  a  convict  while 
under  sentence  is  void.**  This,  however,  does  not  render  him  civilly 
dead,  unless  the  statute  so  provides,  as  it  does  generally  where  the 
sentence  is  for  life;  nor  prevent  his  creditor  from  suing  him,  for, 
thou^  his  dvil  rights  are  suspended,  the  rights  of  creditors  are 
not  suspendedL** 

FBOFESSIONAL  STATUS. 

106.  Attorneys,  physicians,  and  some  other  professional 
men  are  generally  required  by  statute  to  comply  with  pre* 

ST  i'latner  v.  Sherwood,  6  Johns.  Ch.  (N.  T.)  118;  WiUingham  v.  King,  23 
Fla.  478,  2  Somh.  Rep.  851;  In  re  Estate  of  Xerac,  85  GaL  302.  And  see 
Dade  Coal  Ca  v.  Haalett,  83  6a.  548.  10  S.  E.  Rep.  435. 

n  WmUuDs  V.  ShackeUbrd,  97  Mo.  322,  11  a  W.  Rep.  222. 

M  In  re  EsUte  of  Nerac.  35  Cal.  392. 
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scribed  regulations  as  to  qualiflcation,  license,  etc.,  and  un- 
less they  have  done  so  they  cannot  make  a  valid  contract 
for  the  performance  of  professional  services. 

Formeriy,  in  England,  a  barrister  could  not  ane  for  fees  due  him 
for  services  rendered  in  the  ordinary  course  of  Ws  professional  duties, 
and  a  physician  was  so  far  in  the  same  position  as  a  barrister  that, 
until  the  law  was  changed  by  statute,  the  rendition  of  serrices  on 
request  raised  no  implied  promise  to  pay  for  them,  though  the 
patient  might  bind  himself  by  express  contract  But  these  dis- 
abilities are  not  to  any  extent  recognized  in  this  country.'*  There 
are,  however,  in  most,  if  not  all,  the  states,  statutes  prescribing  cer- 
tain requisites  to  entitle  a  physician,  attorney,  dentist,  and  certain 
other  professional  men  to  practice,  such  as  the  procurement  of  a 
certificate  fi*om  the  proper  authorities  that  he  is  qualified,  and  the 
taking  out  of  a  license.  Until  he  has  complied  with  the  statute,  he 
has  no  right  to  practice,  and  contracts  made  with  him  for  pro- 
fessional services  are  void.** 

Owing  to  the  confidential  relation  between  an  attorney  and  his 
client,  or  a  physician  and  his  patient,  contracts  between  them  are 
closely  scrutinized.  The  law  raises  a  presumption  against  their 
validity,  and  the  attorney  or  physician  must  show  that  there  was 
perfect  good  faith,  that  there  was  no  undue  influence,  and  that  his 
client  acted  with  full  knowledge  of  the  circumstances.**  This,  how- 
ever, is  not  properly  for  treatment  here. 

so  Vilas  r.  Downer,  21  Vt  419;  Garrey  v.  Stadler.  (TT  Wis.  248,  80  N.  W. 
Rep.  787;  Price  v.  Hajr,  132  111.  543,  24  N.  E.  Rep.  020;  Boyd  v.  Lee.  36  S.  C 
19,  15  S.  E.  Hep.  332.  In  New  Jersey,  counsel  fees,  as  sucli,  cannot  be  recov- 
ered In  the  absence  of  an  express  agreement  Van  Atta  v.  McKinney,  16 
N.  J.  Law.  235;  Blake  v.  City  of  Elizabeth,  2  N.  J.  Law  J.  328;  Hopp«  v.  Lud- 
lum.  41  N.  J.  Law,  182.  It  is  otherwise  where  there  is  an  express  agreement 
to  pay  for  them.     Zabrisltie  v.  Woodruff,  48  N.  J.  Law,  610,  7  Atl.  Rep.  336. 

SI  Orr  V.  Meek,  111  Ind.  40.  11  N.  E.  Rep.  787;  Puckett  t.  Alexander,  1Q2  N. 
C.  95.  8  S.  E.  Rep.  767;  Davidson  t.  Bohlman,  37  Mo.  App.  576;  Gardner  v. 
Tatum.  81  Cal.  370,  22  Pac.  Rep.  880;  Underwood  v.  Scott,  43  Kan.  714. 23  Pac. 
Rep.  942;  Fox  v.  Dixon,  12  N.  Y.  8upp.  267;  Haworth  v.  Montgomeiy,  91 
Teno.  16,  18  S.  W.  Rep.  399;  Hargan  t.  Pordy  (Ky.)  20  S.  W.  Rep.  432;  Rob- 
erts  V.  Levy  (Cal.)  31  Pac  Rep.  570.    See  post  p.  301. 

S3  Thomas  y.  Turner's  Adm*r,  87  Va.  1,  12  S.  B.  Rep.  149;  Dunn  v.  Dtinn 
(N.  J.)  7  AU.  Rep  842.    See.  also,  post,  p.  368. 


Ch.  6]  INFANTS.  221 

INFANTS— IN  aSNERAIi. 

107.  At  common  law  an  infant  is  a  person  tuider  twenty- 
one  years  of  age,  bat  by  statute  in  some  states  females  at- 
tain their  migority  at  eighteen. 

108.  Bmancipatlon  of  an  infant  by  his  parent  does  not 
aibct  his  capacity  to  contract. 

109.  Some  contracts  of  an  infant  are  valid,  and  a  few  are 
absolutely  void,  but  most  of  his  contracts  are  simply  void- 
able at  his  option. 

110.  VAUD  CONTBAOTS— The  valid  contracts  of  an  in* 
feuitare: 

(a)  Ckmtracts  created  by  law. 

(b)  Contracts  for  necessaries. 

(c)  Contracts  entered  into  under  authority  or  direction 

of  a  statute. 

(d)  Contracts  made  in  order  to  do  what  he  was  legally 

bound  to  do,  and  could  have  been  compelled  to  do. 

(e)  In  some  jurisdictions  an  executed  contract  is  bind- 

ing on  an  infiant  where  he  has  received  a  substan- 
tial benefit  under  it,  and  cannot  place  the  other 
party  in  statu  quo;  but  as  to  this  there  is  much 
doubt,  and  the  weight  of  authority  is  to  the  con- 
trary. 

111.  VOID  CONTBACTS— It  is  said  that  any  contract  of 
an  infont  which  is  manifestly  and  without  doubt  to  his 
prejudice  is  void,  but  as  to  this  there  is  doubt. 

112.  VOIDABLE  CONTBACT— The  tendency  is  to  hold 
all  contracts  other  than  valid  ones  simply  voidable  at  the 
in&nfs  option. 

An  infant,  at  common  law,  is  a  person  under  twenty-one  years  of 
age,  whether  male  or  female;  but  in  some  jurisdictions,  by  statute, 
females  attain  their  majority  at  eighteen,  either  for  all  purposes  or 
lor  partLcnlar  purposes  i^iecified  in  the  statute.     Since  the  com- 
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mon  law,  aB  a  role,  does  not  regard  fractioiis  of  a  day,  an  infant 
becomes  of  age  on  the  lieginning  of  the  day  before  his  or  her 
twenty-first  or  eighteenth  birthday,  as  the  case  may  be." 

At  common  law,  an  infant  is  conclusively  presumed  not  to  have 
suflQcient  discretion  and  judgment  to  be  able  to  enter  into  con- 
tracts, though,  lis  we  shall  see,  the  law  will  sometimes  create  con- 
tracts for  him,  and  will  uphold  contracts  which  are  manifestly  to 
his  advantage;  and  under  some  circumstances  will  not  allow  him 
to  repudiate  contracts  which  he  has  executed,  and  which  have  been 
beneficial  to  him.  The  universal  rule,  however,  is  that  an  infant's 
executory  contract  cannot  be  enforced  against  him,  and  he  can  gen- 
erally avoid  his  executed  contracta  The  age  at  which  he  ceases 
to  be  under  disability  and  becomes  capable  of  making  a  binding 
promise  is  arbitrarily  fixed  by  law.  A  person  of  twenty  years  may 
in  fact  be  much  more  capable  of  contracting  than  a  parson  of 
mature  years,  but  the  law  does  not  look  at  his  actual  capacity.  If 
he  is  a  week  under  the  age  of  twenty-one,  and  even  though  he  is 
in  fact  of  sound  judgment  and  business  experience,  his  incapacity  in 
law  is  just  as  great  as  that  of  a  young  child.  An  arbitrary  age  had 
to  be  fixed  upon,  and  it  was  fixed  at  twenty-one.**  As  we  shall  see, 
the  contracts  of  an  infant,  as  a  rule,  are  not  void,  but  simply  void- 
able at  his  option.  The  rule  is  intended  for  the  infant's  benefit; 
and  it  may  therefore  be  said  that  infancy  in  effect  c<mfers  a  privi- 
lege, rather  than  imposes  a  disability;  and  when  we  speak  of  the 
disability  of  an  infant  we  so  understand  the  term. 

Emancipation  of  an  infant  by  his  parent  gives  him  the  right  to 
iiB  earnings,  and  releases  him  from  his  parent's  control,  but  it  does 
not  remove  his  disability,  and  clothe  him  with  the  power  to  con- 
tract" 

»  Mete.  Cont  (Heard*B  Ed.)  43;  Herbert  v.  Turball,  1  Keble,  589,  Ew^rs 
Cas.  1;  Bard  well  V.  Purrington,  107  Mass.  419;  State  v.  Clarke,  3  Harr.  (Del) 
657;  Hamlin  v.  Steyenson,  6  Ind.  447;  Lenhart  v.  State  (Tex.  Crim.)  27  S.  W. 
Rep.  260. 

»*  Mete.  Cont  (Heard's  Ed.)  42;  Co.  Litt  171b. 

ts  Mason  v.  Wright,  13  Mete.  (Mass.)  306;  T>  ler  v.  Fleming,  68  Mich.  185, 
35  N.  W.  Rep.  902;  Genereux  v.  Sibley  (R.  I.)  25  Atl.  Rep.  345.  It  may  be 
that  a  grantor  of  land  to  an  infant  may  authorize  the  infant  to  sell  and  convey 
the  same  so  as  to  render  a  deed  by  the  infant  binding,  but  the  fact  that  in  an 
absolute  conveyaiioe  of  land  to  an  infant  It  is  provided  that  he  shall  have  the 
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It  should  be  mentioned  tbat  in  some  jurisdictions  the  court  is 
authorized  by  statute  to  remoTe  the  disabilities  of  infants  in  pai^ 
ticular  cases.** 

T%$  Oid  Doctrine  a»  to  Ae  Effect  of  an  InfanfB  Contract. 

There  is  much  confusion  and  conflict  in  the  authorities  as  to  the 
effect  of  the  contracts  of  infants.  Most  of  them  are  voidable 
at  the  infant's  option,  but  binding  on  the  other  party  if  the  infant 
chooses  to  hold  him.  Some  of  them  are  valid  and  binding  on  the 
infanty  without  regard  to  his  wishes.  Others  have  been  held  abso- 
lutely void.  In  an  English  case  the  doctrine  was  stated  to  be  that 
(1)  where  the  court  could  pronounce  the  contract  for  the  benefit 
of  the  infant,  as  for  necessaries,  it  was  good;  (2)  that  where  the 
court  could  pronounce  it  to  be  to  his  prejudice  it  was  void;  and  (3) 
that  in  those  cases  where  the  benefit  or  prejudice  were  uncertain 
the  contract  was  voidable  only;  and  the  same  doctrine  has  been  laid 
down  by  some  of  the  American  courts  and  text  writers.'^ 

The  statement,  however,  is  misleading,  if  not  erroneous.  In  the 
first  place,  many  contracts  are  binding  on  an  infant  without  regard 
to  whether  they  are  for  his  benefit  or  not  In  the  second  place, 
the  great  weight  of  authority  is  against  making  any  distinction  be- 
tween contracts  of  an  infant  as  being  void  or  voidable,  and  in 
favor  of  holding  all  contracts  other  than  valid  ones,  with  a  very 
few  exceptions,  simply  voidable  by  the  infant  at  his  option.'*    The 

right  to  seU  and  convey  it  does  not  remove  his  disability  in  that  respect  Sew- 
eU  T.  Sewen,  82  Ky.  500, 18  S.  W.  Rep.  162. 

M  See  Doles  v.  Hilton,  48  Ark.  305,  3  S.  W.  Rep.  193;  Brown  v.  Wheelock, 
75  Tex.  385,  12  a  W.  Rep.  Ill;  McKamy  v.  Cooper,  81  Ga.  679,  8  S.  E. 
Rep.  312;  Emancipation  of  Pochelieu,  41  La.  Ann.  331,  6  South.  Rep.  541; 
Soccessicm  of  Gaines,  42  La.  Ann.  699,  7  South.  Rep.  788. 

s7  Keane  v.  Boycott,  2  H.  BL  511;  Vent  v.  Osgood,  19  Pick.  (Mass.)  672; 
Tucker  v.  Moreland,  10  Pet  65;  Owen  v.  Long,  112  Mass.  403;  Dunton 
r.  Brown,  31  Mich.  182;  Green  v.  WUding,  59  Iowa,  679,  13  N.  W.  Rep. 
701;  Robertson  v.  Weeks.  56  Me.  102. 

«•  HeniT  v.  Root,  33  N.  Y.  526;  Fonda  v.  Van  Horne,  15  Wend.  (N.  Y.)  631; 
Holmes  V.  Rice,  45  Mich.  142,  7  N.  W.  Rep.  772;  Bool  v.  Mix,  17  Wend. 
tX.  Y.)  119;  Lemmon  v.  Beeman,  45  Ohio  St  505,  15  N.  £.  Rep.  476;  Reed 
V.  Batcbelder,  1  Mete.  (Mass.)  559;  Hamer  v.  Dipple,  31  Ohio  St  72;  Law- 
rence V.  McArter,  10  Ohio,  38;  Kendrick  y.  Niesz,  17  Ck>lo.  506,  30  Pac.  Rep. 
::i:»l  Owen  t.  Long,  112  Mass.  403;   Felvin  v.  Wiseman,  40  Ind.  148;   Scran- 
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object  of  the  law  is  merely  to  protect  the  infant,  and  this  object 
is  amply  secured  by  not  allowing  the  contract  to  be  enforced  against 
him  during  his  infancy,  and  allowing  him  to  repudiate  it  on  attain- 
ing his  majority.  Moreover,  such  a  distinction  must  necessarily 
be  arbitrary  and  doubtful,  for  it  must  always  be  difficult,  if  not 
impossible,  to  say  whether  a  particular  contract  may  not  possibly 
be  beneficiaL  It  is  better  to  allow  the  infant  to  decide  this  ques- 
tion for  himself  when  he  becomes  of  age.'* 

Valid  Ckmtracts. 

The  contracts  which  are  binding  on  an  infant  may  be  dirided 
into  (a)  contracts  created  by  law;  (b)  contracts  made  in  fact  under 
authority  or  directi<m  of  a  statute;  (c)  contracts  nmde  in  fact  in 
order  to  do  what  he  was  legally  bound  to  do,  and  could  hare  been 
compelled  to  do;  (d)  certain  executed  contracts,  where  the  parties 
cannot  be  placed  in  statu  quo,  though  as  to  this  there  is  much  con- 
flict and  doubt;  and  (e)  contracts  for  necessaries  furnished  to  the 
infant  himself,  or  to  his  wife  and  children. 

Stiwie— Cbnfracto  Created  by  Law. 

Quasi  contracts,  or  contracts  created  by  law  because  of  a  legal 
duty  on  the  part  of  the  person  bound,  are  as  binding  on  an  infant 
as  on  an  adult*^  The  common  law  creates,  as  an  incident  to 
marriage,  a  duty  on  the  part  of  the  husband  to  pay  the  antenuptial 
debts  of  the  wife,  and  implies  a  promise  or  contract  on  his  part  to 
pay  them.  This  liabUity  is  imposed  on  infant  as  weU  as  adult 
husbands/^  Contracts  for  necessaries  are  said  to  be  included 
under  contracts  created  by  law,  but,  as  there  is  some  doubt  on  the 
subject,  it  is  better  to  postpone  their  consideration. 

ton  v.  Stewart,  52  Ind.  dS;  Mustard  t.  Wohlford,  15  Grat  (Ya.)  329;  Hunt 
y.  Peake,  6  Cow.  (N.  Y.)  476;  Illinois  Land,  eta,  Ck>.  r.  Bonner,  75  IlL  315; 
Cole  ▼.  Pennoyer,  14  IlL  158;  Patchln  y.  Gromacfa,  13  Yt  330;  Tucker  v. 
Moreland,  10  Pet.  58;  Bozeman  y.  Browning,  31  Ark.  864;  Weayer  y.  Jones, 
24  Ala.  420;  Ridgely  y.  Orandall,  4  Md.  435;  Nightingale  y.  Wlthington. 
15  Mass.  272. 

s»  Pol.  Cont  52;  1  Pars.  Cont  244. 

40  Blab.  Cont  §  90a 

*i  Roach  y.  Quick,  9  Wend.  (N.  T.)  238;  Cole  y.  Seeley,  25  Vt  220;  Butler  v. 
Breck,  7  Mete.  (Mass.)  164;  Mltehinson  y.  Hewson,  7  Term  B.  348;  Nfchalson 
y.  Wilbom,  13  Ga.  467;  Anderson  y.  Smith,  33  Md.  465. 
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Same— Made  in  IheL 

The  nde  that  contracts  of  infants  are  Toldable  does  not  apply 
to  contracts  entered  into  by  them  nnder  authority  or  direction  of 
a  statute.  For  instance,  a  Tolnntary  assignment  of  his  property 
bj  an  inftint  debtor  imprisoned  for  debt,  made  nnder  a  statute 
allowing  ^everj  person"  to  make  such  an  assignment,  has  been  held 
ralid  and  binding  on  him,  notwithstanding  his  infancy.  As  the 
statute  was  in  general  terms,  it  was  held  applicable  to  Infants  as 
wen  as  adults.^  80,  also,  where  an  infant  executed  a  bond  for 
the  snpport  of  his  bastard  child,  in  pursuance  of  a  statute,  it  was 
held  that  the  statute  applied  to  infants,  and  that  the  bond  was 
ralid;  ^  and  a  contract  of  enlistment  in  the  army  by  an  infant  has 
been  held  Talid.«« 

Nor  does  the  rule  apply  where,  by  his  contract,  an  infant  has  only 
done  that  which  he  was  bound  by  law  to  do,  and  could  hare  been 
compelled  to  do.  In  such  a  case  the  contract  is  valid,  and  he  can- 
not avoid  it^*    Under  this  rule,  a  conveyance  of  land  by  an  infant, 

«>  People  V.  Mnllin,  25  Wend.  (N.  Y.)  088. 

«>  People  V.  Moores,  4  Denlo  (N.  Y.)  518.  And  see  McGall  v.  Parker,  13 
Mete.  (Maas.)  372;  Inhabitants  v.  Wallace,  50  N.  J.  Law,  13, 11  Atl.  Bep.  267; 
GaTia  V.  Burton*  8  Ind.  69;  Stowers  ▼.  Hollls,  83  Ky.  544.  An  infant's  recog« 
nizanoe  for  appearance  at  court  is  binding.  State  y.  Weatberwaz,  12  Kan. 
463;  Dial  v.  Wood.  9  Baxt  (Tenn.)  296. 

««U.  8.  Bainbrldge,  1  Mason,  71,  Fed.  Cas.  No.  14,497;  Ck>m.  v.  Mur- 
ray. 4  Bin.  (Pa.)  487;  U.  S.  v.  Blakeney,  3  Grat.  (Va.)  405;  In  re  Higglns,  16 
Wis.  351;  In  re  Heam,  32  Fed.  Bep.  141.  Subject,  however,  to  avoidance 
by  parent  if  he  has  not  consented.     In  re  Heam,  supra. 

tf  Ca  Litt  172a;  2  Kent,  Ck>mm.  242;  Zouch  v.  Parsons,  3  Burrows,  1794; 
Tucker  ▼.  Moreland,  10  Pet  58;  BUiott  v.  Horn,  10  Ala.  348;  Prouty  v. 
Edgar,  6  Iowa,  353;  Jones  v.  Brewer,  1  Pick.  (Mass.)  314;  Baker  v.  Lovett, 
6  Mass.  78;  Trader  v.  Jarvls,  23  W.  Va.  100;  Sheldon  v.  Newton,  3  Ohio 
SL  4SH;  Ncwdholt  v.  Nordholt,  87  CaL  552,  26  Pac  Bep.  599;  Starr  v.  Wright, 
20  Ohio  St.  97.  A  voluntary  equal  partition  by  an  Infant,  since  he  could 
be  eompelled  to  make  it,  is  valid.  Bavington  v.  Clarke,  2  Pen.  &  W.  (Pa.) 
115;  Cocka  v.  Simmons,  57  Miss.  183.  It  is  otherwise  if  the  partition  is 
vnequaL  Bainsford  v.  Bainsford,  1  Speer,  Eq.  (S.  G.)  385.  So,  also,  a  contract 
by  a  minor  with  the  mother  of  his  bastard  child  to  support  it  is  binding. 
Stowers  v.  Hollis,  83  Ky.  544;  Gavin  v.  Burton,  8  Ind.  69.  And  see  note 
43,  sapra.  The  execution  by  an  infant  of  a  naked  power  is  binding  on  him, 
Sheldon  v.  Newton.  8  Ohio  St  494;  but  not  the  execution  of  a  power  cou- 
pled with  an  interest,  Thompson  v.  Lyon,  20  Mo.  155. 

LAW  COST.— 15 
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which  he  could  have  been  compelled  in  equity  to  make,  is  binding  on 
him.  Where,  for  instance,  a  father  purchased  laod,  and  took  the  title 
in  the  name  of  his  son,  and  the  son  afterwards  during  his  minority 
conyeyed  it  to  a  purchaser  from  his  father,  the  conreyance  was 
held  to  be  binding,  on  the  ground  that  he  merely  parted  with  the 
naked  title,,  and  only  did  that  which  a  court  of  equity  would  have 
compelled  him  to  do.  **We  do  not  understand  the  law  to  be,"  said 
the  court,  **that  every  act  of  an  infant,  though  it  be  by  deed,  is 
voidable  at  his  election  on  his  attaining  his  majority.  It  is  an 
ancient  maxim  of  the  common  law  that  'generally,  whatsoever  an 
infant  is  bound  to  do  by  law,  the  same  shall  bind  him,  albeit  he 
doth  it  without  suit  of  law.' "  ^*  In  the  leading  case  on  this  point 
an  infant  mortgagee  had,  on  payment  of  the  mortgage  debt  to  the 
persons  entitled  to  receive  it,  made  a  reconveyance  of  tbe  land,  and 
the  court  held  that,  as  this  was  an  act  which  by  law  he  could  have 
been  compelled  to  perform,  his  voluntary  performance  of  it  was 
binding,  notwithstanding  his  infancy.^^ 

It  is  said  in  a  New  York  case:  ''When  an  infant  is  under  a  legal 
obligation  to  do  an  act,  he  may  bind  himself  by  a  fair  and  reasona- 
ble contract  made  for  the  purpose  of  discharging  the  obligation. 
If  this  be  not  a  general  rule,  it  is  at  least  one  of  pretty  wide  appli- 
cation, as  a  few  examples  will  prove.  An  infant  is  bound  to  pay  a 
judgment  or  a  debt  contracted  for  necessaries,  and  he  may  make 
a  valid  promise  to  refund  the  money  to  any  one  who  will  satisfy 
the  judgment  or  debt  ^*  An  infant  is  under  a  legal  obligation  to 
provide  for  the  support  of  his  wife  and  children,  and  he  is  answera- 
ble on  his  contract  for  necessaries  furnished  them."** 

In  Vermont  an  infant  was  held  liable  on  a  note  given  in  settle- 
ment of  his  liability  for  a  tort  "The  law  makes  him  liable  for 
his  torts,"  said  the  court,  "and  where  he  elects  to  settle  such  lia- 
bility by  giving  his  note,  as  long  as  the  consideration  for  the  note 
is  open  to  inquiry,  we  see  no  reason  why  he  should  not  be  held 
liable  in  an  action  upon  the  note  to  the  same  extent  that  he  would 
be  if  the  action  had  been  brought  upon  the  cause  of  action  which 

»«  Blllott  V.  Horn,  10  Ala.  34a 

4T  Zouch  T.  Parsons,  3  Burrows,  1801. 

4«  Clarke  v.  Leslie,  5  Esp.  28;  RandaU  v.  Sweet,  1  Deulo  (N.  Y.)  4G0. 

*»  People  V.  Moores,  4  Denio  (N.  Y.)  518 
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fonned  the  consideration  for  the  note.    The  note  in  soit  having 
been  given  in  settlement  of  a  claim  for  which  the  defendant  was  lia- 
ble, and  no  fraud  or  imposition  having  been  practiced  in  obtaining 
it,  the  plea  of  infancy  is  not  available  to  defeat  if  ^ 
Scant — Executed  OontracU. 

Lord  Kenjon  once  said  that,  **il  an  infant  was  to  buy  a  thing,  not 
being  necessaries,  he  could  not  be  compelled  to  pay  for  it;  but,  having 
done  80^  he  could  not  recover  back  the  money;""*  but  this  dictum 
is  too  broad."  There  are,  however,  some  executed  contracts  of  in- 
fants which,  though  not  for  necessaries,  have  been  held  irrevocable. 
We  will  simply  notice  the  subject  shortly  here,  and  postpone  a  fuller 
discQsrion  until  we  come  to  treat  of  the  avoidance  of  contracta 

Mr.  Bishop,  in  his  work  on  Ck>ntracts,  states  that  mere  purchases 
at  stores  in  the  way  of  shopping,  where  the  articles  are  received 
nod  the  price  paid,  are  irrevocable;  that,  if  an  infant  goes  upon  the 
iitreets  of  a  city,  shopping,  he  cannot  afterwards  retrace  his  steps, 
iind  get  back  the  money  he  paid,  even  though  he  tenders  the  goods 
in  return,  for  to  permit  it  would  render  shopkeeping  impossible." 
There  seems  to  be  no  authority,  however,  for  such  a  prox>osition,  and 
it  is,  to  say  the  least,  doubtful  whether  it  would  be  so  held.  To 
hold  such  contracts  voidable  would  fall  far  short  of  rendering  shop- 
keqying  imix)ssible,  and  would  cause  less  hardship  and  inconven- 
ience than  in  many  of  the  cases  in  which  an  infant  has  been  allowed 
ro  avoid  his  contracta  Besides,  the  proposition,  if  true,  would  allow 
an  improvident  infant  to  squander  his  means  without  any  protec- 
tion.** 

If  an  infant  has  paid  or  done  something  towards  the  perform- 
ance of  his  contract,  and  has  himself  received  nothing  in  the  transac- 
tion, the  authorities  are  virtually  agreed  that  he  can  repudiate  the 

MRay  V.  Tnbbs,  60  Yt  688. 

>i  Wilson  V.  Kearse,  Peake,  Add.  Cas.  196. 

M  Corpe  V.  Overton,  10  Blng.  252;  Medbury  v.  Watrous,  7  Hill  (N.  Y.)  110. 

u  BIsh.  Cont  i  021. 

M8ee  Riley  v.  Mallory,  38  Conn.  201.  It  cannot  be  that.  If  an  Infant 
sboold  go  Into  a  store  and  buy  and  pay  for  a  diamond,  he  would  be  'denied 
the  right  to  return  It,  and  demand  the  money  paid  by  bim.  If  he  could 
avoid  the  purchase  of  a  diamond,  he  could  avoid  the  purchase  of  a  less 
ralnable  article;  and  If  he  could  avoid  the  purchase  of  one  article  he 
could  avoid  the  purchases  of  any  number  of  articles  from  any  number  of 
shopkeepers. 
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contract,  and  recoYer  the  money  paid,  or  for  what  he  has  done.** 
When  we  pass  beyond  this  simple  propodtion  to  contracts  in  which 
the  infant  has  received  a  substantial  benefit  in  return  for  what  he 
has  given,  the  authorities  begin  to  conflict  It  has  been  said  that, 
if  an  infant  has  performed  his  part  of  the  contract,  he  cannot  after- 
wards repudiate  it,  and  recover  what  he  has  paid,  or  for  what  he 
has  done,  if  he  has  received  the  consideration  from  the  other  party;  *• 
but  it  is  probably  safe  to  say  that  this  is  not  the  law  in  any  of  our 
states.  In  this  country  at  least,  and  probably  in  England  as  well, 
it  is  settled  that  an  infant  can  certainly  repudiate  his  executed  con- 
tract, and  recover  what  he  has  parted  with,  if  he  can  return  what 
he  has  received,  and  so  place  the  other  party  in  statu  quo.*^  Be- 
yond this  the  courts  are  in  direct  conflict  Some  courts  hold,  or 
seem  to  hold,  that,  if  the  infant  has  received  the  benefit  of  the  con- 
sideration, he  cannot  recover  what  he  has  paid,  or  for  what  he  has 
done,  unless  he  can  and  does  return  the  consideration  which  he  has 
received;**  but  this  is  against  the  weight  of  authority.  Most 
courts  hold  that,  though,  to  avoid  a  contract  which  he  has  exe- 
cuted, he  is  bound  to  return  the  consideration,  if  he  has  it  when 
he  attains  his  majority,  yet  he  may  avoid  the  contract,  and  recover 
what  he  has  parted  with,  without  such  a  return,  if  during  his 
minority  he  has  squandered  or  otherwise  disposed  of  what  he  re- 
ceived, and  is  therefore  unable  to  return  it** 
Same — Contracts  for  Neceuaries. 

It  has  always  been  held  that  an  infant  may  bind  himself  to  pay 
for  necessaries  furnished  him.  This  branch  of  the  subject  is  smcb 
an  extensive  one  that  we  shall  pi:esently  treat  it  more  at  length. 
It  is  only  necessary  to  call  attention  to  it  here  as  included  among 
the  valid  contracts  of  infants. 

«»  Post,  p.  259. 

«•  Blsh.  Ck)nt  §  921. 

•TBlsh.  Cont  $  921;  Honse  v.  Alexander,  105  Ind.  109,  4  N.  B.  Rep.  891; 
McCarthy  v.  Henderson,  138  Mass.  310 

M  2  Kent,  Comm.  240;  Medbury  v.  Watrous,  7  Hill  (N.  Y.)  110;  Adams  v. 
Beall,  67  Md.  53,  8  Atl.  Rep.  664;  post,  p.  257.  It  has  been  held,  for  instance, 
that  where  money  has  been  paid  by  an  Infant  in  consideration  of  being 
admitted  as  a  partner  in  a  business,  and  he  does  become  and  remain  a 
partner  for  a  time,  he  cannot  recover  the  money  thus  paid  by  him,  unless  he 
was  induced  to  enter  into  the  partnership  by  fraud.     Adams  v.  Beall,  supra. 

s»  Post,  p.  256,  and  cases  cited. 
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VMQnitrad». 

Probably  most  courts  would  still  hold  that  a  contract  manifestly 
and  without  doubt  prejudicial  to  the  infant  is  absolutely  void,  but 
wich  contracts  must  necessarily  be  of  rery  rare  occurrence.  Some 
conrts  seem  to  have  gone  furthw,  and  to  have  held  contracts  void 
though  there  was  a  possibility  that  they  might  prove  beneficial.** 
It  is  impossible  to  reconcile  the  decisions  on  this  point  All  that 
can  be  done  is  to  state  shortly  some  of  the  more  important  of  them. 
Most  of  the  courts,  even  those  which  do  not  to  any  extent  recognize 
the  old  common-law  doctrine  as  to  void  and  voidable  contracts,  hold 
— subject  to  an  exception  in  the  case  of  a  power  of  attorney  to  a 
person  to  take  an  estate  conveyed  to  him — that  all  powers  of  attorney 
or  appointments  of  attorney,  in  whatever  form,  whether  under  seal 
or  by  parol  or  in  writing,  are  absolutely  void.**  The  exception  stated 
is  a  case  in  which  the  appointment  is  manifesUy  for  the  infant's 
benefit  Some  courts  seem  to  have  extended  the  rule  to  include 
all  appointments  of  agents  by  an  infant,  so  as  to  prevent  an  infant 
from  doing  anything  through  an  agent**  Among  the  other  con- 
tracts of  an  infant  which  have  been  held  void  as  manifestly  to  his 
prejudice  may  be  mentioned  conveyances  of  land  without  consid- 
erati<m,**  contracts  of  suretyship,**  and  obligations  with  a  penalty.** 
VoidabU  OontracU. 

As  before  stated,  those  contracts  of  an  Infant  which  may  possibly 
be  beneficial  to  him  are  held  not  void  nor  valid,  but  simply  void- 

M  See  Oliver  ▼.  Houdlet,  13  Mass.  237.  For  a  collection  of  cases  on  the 
question  wben  a  contract  by  an  Infant  Is  to  be  held  void  and  when  merely 
Toldable,  see  EweU,  Lead.  Cas.  80n34,  44-46,  52-55. 

•a  Sannderaon  v.  Marr.  1  H.  BL  75;  Bwell.  Lead.  Cas.  35;  Walnwrl^ht 
T.  Wilkinson,  62  Md.  146;  Bennett  v.  Davis,  6  Cow.  (N.  Y.)  393;  Lawrence 
T.  llcArter,  10  Ohio,  37;  Knox  v.  Flack,  22  Pa.  St  337j  Waples  y.  Hastings, 
3  Harr.  (Del.)  403;  Pyle  v.  Cravens,  4  Litt  (Ky.)  17.  A  distinction  has 
been  made  between  a  naked  power  of  attorney  and  a  power  of  attorney 
coupled  with  an  Interest,  the  power  In  the  latter  case  being  voidable,  and 
not  void.     Dewall  v.  Graves,  7  Blsh.  (Ky.)  461. 

aTrneblood  v.  Tmeblood,  8  Ind.  196;  Holden  v.  Cnrry,  85  Wis.  604, 
55  N.  W.  Befk.  966;  Flexner  v.  Dlckerson,  72  Ala.  318;  Armltage  v.  Wldoe^ 
36  HIdL  124. 

«  RoblnflOQ  V.  (3onlter,  90  Tenn.  705, 18  S.  W  Rep.  25a 

•4  Maples  V.  WIffhtman,  4  Conn.  376. 

M  Fteber  v.  Mowbray,  8  Bast,  830;  Baylls  v.  Dlnely,  3  Manle  ft  S.  477. 
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able  at  his  option.  As  we  have  also  stated,  many  courts  do  not 
recognize  to  any  extent  the  doctrine  distingnishing  between  con- 
tracts as  Told  and  voidable,  on  the  ground  that  it  is  difficult,  if  not 
impossible,  to  say  that  any  particular  contract  may  not  possibly  be 
of  benefit,  and  that  it  is  therefore  better  to  leave  it  for  the  infant 
to  determine  the  question  for  himself  when  he  comes  of  age** 
Contrary,  therefore,  to  the  decisions  mentioned  in  the  preceding 
paragraph,  some  courts  have  held  powers  of  attorney  and  appoint- 
ments of  an  agent,*^  contracts  of  suretyship,**  and  bonds  with  a 
penally,**  voidable,  and  not  absolutely  void.  Probably  all  courts 
regard  as  merely  voidable  purchases  or  sales  and  conveyances  of 
real  or  personal  property,  including  mortgages,  for  a  consideration,^* 
partnership  agreements,^^  agreements  to  render  services,^'  promissory 
notes,^*  indorsement  of  a  promissory  note,^*  and  the  lilie.^* 

••  Ante,  p.  223,  and  cases  cited. 

«T  Hardy  v.  Waters,  88  Me.  450;  Hastings  v.  Dollarhide,  24  CaL  195; 
Whitney  v.  Dutch,  14  Mass.  457;  Ferguson  v.  RaUway  Co.,  73  Tex.  344,  11 
S.  W.  Rep.  347;  Oummlngs  v.  Powell,  8  Tex.  81;  Voglesang  v.  NnU,  67  Tex. 
465,  3  S.  W.  Rep.  451;  Towle  v.  Dresser,  73  Me.  252;  Als worth  v.  Gordtz, 
31  Miss.  32. 

••  Owen  v.  Long,  112  Mass.  403;  Reed  v.  Lane,  61  Vt  481,  17  Atl.  Rep.  796; 
Fetrow  v.  Wiseman,  40  Ind.  148;  Wiiliams  v.  Harrison,  11  S.  C  412;  Hamer 
V.  Dipple,  31  Ohio  St  72. 

«•  Mustard  r.  Wohlford,  15  Grat  (Va.)  320;  Weaver  v.  Jones,  24  Ala.  420. 

^•Cole  ▼.  Pennoyer,  14  111.  158;  Irvine  v.  Irvine,  9  Wall.  617;  Zouch  v. 
Parsons,  3  Burrows,  1794;  Bigelow  v.  Kinney,  8  Vt  353;  Dixon  v.  Morltt 
21  Minn.  196;  Hastings  v.  Dollarhide,  24  CaL  196;  Logan  v.  Gardner,  138 
Pa.  St  588,  20  Atl.  Rep.  625;  French  v.  McAndrew,  61  Miss.  187;  Henry 
V.  Root,  33  N.  Y.  526;  Callis  v.  Day,  38  Wis.  643;  Manning  v.  Johnson,  26  Ala. 
44G. 

Ti  Dunton  v.  Brown,  31  Mich.  182. 

ti  Vent  V.  Osgood,  19  Pick.  (Mass.)  572;  Clark  v.  Goddard,  89  Ala.  IW; 
Harney  v.  Owen,  4  Blackf.  (Ind.)  337.     And  see  post  p.  259. 

Tt  GoodseU  V.  Myers,  3  Wend.  (N.  Y.)  479;  Fetrow  v.  Wiseman,  40  Ind.  148; 
Wamsley  v.  Lindenberger,  2  Rand.  (Va.)  478;  Earle  v.  Reed,  10  Mete. 
(Mass.)  389;   Minock  v.  Shortrldge,  21  Mich.  314. 

74  Nightingale  v.  Withington,  15  Mass.  272;  Willis  v.  Twambley,  13  Mass. 
204;  Frazier  v.  Massey,  14  Ind.  382;  Briggs  v.  McCabe,  27  Ind.  327. 

TB  Lease  by  or  to  infant  Zouch  v.  Parsons,  3  Burrows,  1794;  Griffith 
V.  Schwenderman,  27  Mo.  412.  Submission  to  arbitration.  Jones  v.  Bank. 
8  N.  Y.  228;  Barnaby  v.  Barnaby,  1  Pick.  (Mass.)  221.  Settlement  of 
disputed  boundary.     Brown  v.  Caldwell,  10  Serg.  &  R.  (Pa.)  114.     Conipro- 
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8AMS— COKTBAOTS  FOB  NECESSABISS. 

118.  An  in&iit  is  liable  for  the  reasonable  value  of  nec- 
essaries ftimished  him. 

114.  What  are  necessaries  will  depend  upon  the  partic- 
ular drcnmstances.  The  term  includes  whatever  is  rea- 
Bonably  needed  for  his  subsistence,  health,  comfort,  or 
education,  taking:  into  consideration  his  state,  station,  and 
d^:ree  in  life.    The  following*  rules  may  be  stated: 

(a)  The  articles  must  be  for  use,  and  not  for  orna- 

ment, nor  for  pleasure  merely. 

(b)  The  quality  and  quantity  Aimished  must  be  rea- 

sonable. 

(c)  Things  with  which  an  infant  is  already  supplied 

are  not  necessaries. 

(d)  He  is  not  liable  even  for  things  needed  if  he  lives 

at  home,  and  is  supported  by  his  father;  and  it 
seems  that  the  poverty  of  the  fietther  makes  no 
difference. 

(e)  The  things  furnished  must  concern  his  person,  and 

not  his  estate. 

(f)  He  is  not  liable   for  money  borrowed,  and   ex- 

pended for  necessaries,  unless  the  lender  sees 
that  it  is  so  expended. 

miae  of  action  or  claim.  Ware  y.  Cartledge,  24  Ala.  622;  Baker  v.  Lovett, 
6  Man.  78.  An  infant's  promise  to  marry  is  voidable  at  his  or  her  option. 
Holt  ▼.  Ward  Glarencieuz.  2  Strange,  937,  Ewell,  Lead.  Gas.  50;  Hunt 
T.  Peake,  5  Cow.  (N.  Y.)  475;  Rush  y.  Wlck»  31  Ohio  St  521;  Cannon  v. 
Alsbnry,  1  A.  K.  Marsh  (Ky.)  76;  Warwick  y.  Cooper,  5  Sneed  (Tenn.)  659. 
And  it  has  been  held  that  a  statute  proyiding  that  persons  under  the  age  of 
21  years  **may  contract  and  be  Joined  In  marriage"  does  not  remove  an 
infant's  disability  in  this  respect,  so  as  to  render  him  liable  for  breach 
of  promise  to  marry.  The  statute  only  means  that  an  actual  marriage  by 
floch  a  person  shall  be  yalid,  and  does  not  give  him  capacity  to  bind  him- 
self by  a  contract  to  marry.     licConk^  y.  Barnes,  42  IlL  App.  511. 
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116.  An  infEUit  is  liable  for  neoessaries  fdmiahed  his 
wife  and  children. 

116.  Persons  supplying  an  infieuit  act  at  their  peril,  and 
cannot  recover  if  the  actual  circumstances  were  such  that 
the  thinsrs  ftimished  were  not  necessaries. 

117.  Being  only  liable  for  the  reasonable  value  of  the 
things  ftimished,  an  infimt  cannot  bind  himself  by  an 
express  contract  of  a  nature  which  precludes  inquiry  into 
the  consideration;  but,  if  the  consideration  may  be  in- 
quired into,  the  express  contract  is  binding  to  the  extent 
of  the  value  of  the  necessaries. 

Among  the  contracts  which  are  manifestly  for  the  benefit  of  an 
infant  are  his  contracts  for  necessaries.  To  allow  him  to  repudiate 
such  contracts,  and  escape  liability  to  pay  for  what  he  has  re- 
ceived, would  often  render  it  impossible  for  him  to  obtain  what  he 
needs,  and  so  expose  hkn  to  want  and  suffering.  It  is  well  settled, 
therefore,  that  an  infant  is  liable  for  necessaries  furnished  him. 

What  are  Necessaries, 

Lord  Coke  has  said  that  an  infant's  necessaries  are  ^Us  neces- 
sary meat,  drink,  apparel,  necessary  physic,  and  such  other  neces- 
saries, and  likewise  his  good  teaching  or  instruction,  whereby  he 
may  profit  himself  afterwards,*'  '•  Under  this  rule  necessaries  will 
include  whateyer  is  reasonably  needed  for  the  infant's  subsistence, 
such  as  food  and  lodging;  ^^  for  his  health,  such  as  medicine,  and 
services  of  a  physician  or  nurse  in  case  of  sickness;^*  for  his  com- 

f  Co.  Litt  172a.  For  a  good  discussion  of  the  law  in  regard  to  necessa- 
ries, see  Ryder  y.  Wombwell,  L.  R.  3  Exch.  95. 

TT  Baroes  y.  Barnes,  50  Ck>nn.  572;  Rivers  v.  Gregg,  5  Rich.  Bq.  (S.  O.)  274. 
Dinners  supplied  to  a  student  at  private  rooms  at  a  university,  prima  facie 
not  neeessaries.  Brool^er  v.  Scott,  11  Mees.  &  W.  67;  Wharton  y.  McKensfe, 
5  Q.  B.  606.  Hotel  bilL  Watson  v.  Cross,  2  Duv.  (Ky.)  147.  Dwemng  house 
not  a  necessaiy.     Allen  v.  Lardner,  29  N.  Y.  Supp.  213. 

T»  Glover  &  Co.  v.  Ott,  1  McCord  (S.  C)  572;  Werner's  Appeal,  91  Pa.  St. 
222.  And  see  Hoyt  v.  Casey,  114  Mass.  307;  WaUing  v.  Toll,  9  Johna.  (N.  Y.) 
141.  A  horse  may  be  necessary  for  health,  Hart  v.  Prat^,  1  Jur.  623;  Har- 
rison V.  Fane,  1  Man.  &  G.  050;  but  not  if  for  pleasure,  note  84^  Infnu 
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fort,  ^  and  for  his  education.  *^  The  term  is  not  limited  to  what 
is  necessary  to  the  actual  support  of  life,  but  extends  ^'to  articles 
fit  to  maintain  the  particular  person  in  the  state,  station,  and 
d^ree  in  life  in  which  he  is,"  so  that  things  may  be  necessary 
for  one  person  which  would  not  be  necessary  for  another  in  a  dif- 
ferent station  in  life.'' 

MD^dst's  serrices.  Strong  v.  Foote,  42  Conn.  203.  An  infant  Is  liable  for 
reasonable  attorney's  fees  for  defending  him  in  a  criminal  prosecution.  Askey 
T.  WiUiams.  74  Tex.  294,  11  S.  W.  Rep.  1101;  Barker  v.  Hibbard,  64  N.  H. 
539.  And  see  Munson  v.  Wasliband,  81  Oonn.  303.  Livery  for  servant 
Hand  t.  Slangy,  8  Term  R.  578.  Wedding  outfit  Jordan  v.  Ck)ffleld,  70  N. 
C.  110;  Sams  v.  Stockton,  14  B.*  Mon.  (Ky.)  187.  Clothing.  MackereU  v. 
BatcheJor,  Cro.  Eliz.  583;  Glover  &  CJo.  v.  Ott  1  McCSord  (S.  C.)  572.  But  not 
for  an  unnecessary  supply  of  clothing.  Johnson  v.  Lipea.  fl  Watts  &  &  (Pa.) 
»;  Bnrghart  t.  Angerstein,  C  Car.  &  P.  ec6! 

ii  Common-school  education,  but  not  generally  a  college  education,  though 
the  latter  may,  undo'  some  circumstances,  be  a  necessary.  Middlebury  Col- 
lege T.  Chandler,  16  Vt  686;  Pickering  v.  Gunning,  W.  Jones,  182.  Board 
MH  oontmcted  by  an  infant  to  enable  him  to  attend  school  is  a  necessary 
expense.  Kilgwe  v.  Bich,  83  Me.  905,  22  AtL  Rep.  176.  Professional  educa- 
tion not  necessary.  Turner  v.  Gaither,  83  N.  C.  357;  Bouchell  v.  Clary,  3 
Brev.  (a  a)  194. 

tt  Peters  t.  Fleming,  6  Mees.  &  W.  46;  Ewell,  Lead.  Cas.  56;  Ryder  v. 
Wombw^  L.  R.  4  Bxch.  32;  McKanna  v.  Merry,  61  HI.  177;  Breed  v.  Judd, 
1  Ckay  (Mass.)  455;  Squier  v.  Hydliff,  0  Mich.  274;  Wilhelm  v.  Hardman,  13 
Md.  144;  Jordan  t.  Coffield,  70  N.  C.  110;  Nicholson  v.  Spencer,  11  Ga.  610. 
Board  of  four  horses  for  six  months,  the  principal  use  of  which  was  in  the 
business  d  an  infant  as  a  hackman,  though  the  horses  were  occasionally  used 
to  cany  his  family  out  to  drive,  was  held  not  necessary.  Merriam  v.  Cmining- 
ham,  11  Cush.  (Mass.)  40.  Nor  is  a  bicycle  used  to  go  to  and  from  home  to 
wwk.  Pyne  v.  Wood,  145  Mass.  558,  14  N.  E.  Rep.  775.  Livery  f&t  the 
sarrant  of  an  infant  officer  in  the  army  was  held  a  necessary.  Hand  v. 
Slaney;  8  Term  R.  578.  And  see  Coates  v.  Wilson,  5  Esp.  152.  But  not  cock- 
ades ordered  for  his  soldiers.  Hand  v.  Slaney,  supra.  The  principles  upon 
whicb  the  law  determines  what  are  necessaries  have  been  thus  stated  in  an 
Enaliah  case:  ^Things  necessary  are  those  without  which  an  individual  can- 
not reasonably  exist  In  the  first  place,  food,  raiment,  lodging,  and  the  like. 
Abcrat  these  there  is  no  doubt  Again,  as  the  proper  cultivation  of  the  mind 
is  as  expedient  as  the  support  of  the  body,  instruction  in  art  or  trade,  or 
intelleccualy  moral,  and  religious  information  may  be  a  necessary  also.  Again, 
as  man  lives  In  society,  the  assistance  and  attendance  of  others  may  be  a 
aeoeasary  to  his  well-being.  Hence  attendance  may  be  the  subject  of  an 
inlands  contract    Then,  the  classes  being  established,  the  subject-matter 


234  CAPACITY   OF   PABTDES.  [Ch.  6 

The  qnestloii  must  therefore  depend  on  the  clrcnmstances  of  each 
particular  case,  though  there  are  some  things,  of  course,  which  are 
obviously  incapable  of  being  deemed  necessaries.  A  wild  animal, 
or  a  steam  roller,  or  a  railroad  engine,  cannot,  under  any  circum- 
stances, be  deemed  such.  Nor  can  things  intended  for  ornament, 
and  not  for  use,  ••  or  merely  for  pleasure,  •*  be  regarded  as  neces- 
sary. Again,  things  may  be  of  a  useful  or  necessary  character, 
but  the  quality  or  quantity  supplied  may  take  them  out  of  the 
character  of  necessaries.**  Elementary  text-books  might  be  nec- 
essary to  a  law  student;  but  not  a  rare  edition,  nor  a  great  number 
of  copies  of  a  single  book.  Things  necessary  to  a  person  in  one 
station  of  life  might  not  be  necessary  to  a  person  in  a  different  sta- 

and  extent  of  the  contract  may  vary  accordLig  to  the  state  and  condition  of 
the  infant  oimself.  His  clothes  may  be  fine  or  coarse,  according  to  his  ranl^; 
his  education  may  vary  according  to  the  station  he  is  to  fiU;  and  the  medi- 
cines will  depend  on  the  ills  with  which  he  Is  afflicted;  and  the  extent  of 
his  probable  means  when  of  age.  So,  again,. the  nature  and  extent  of  the 
attendance  wiU  depend  on  his  position  in  society;  and  a  servant  In  livery 
may  be  aUowed  to  a  rich  infant,  because  such  attendance  is  commonly  ap- 
propriated to  persons  in  his  rank  of  Ufe.  But  in  aU  these  cases  it  must  first 
be  made  out  that  the  class  itself  Is  one  in  which  the  things  famished  are 
essential  to  the  existence  and  reasonable  advantage  and  comfort  ct  the  in- 
fant contractor.  Thus  articles  of  mere  luxury  are  always  excluded,  though 
luxurious  articles  of  utility  are  in  some  cases  allowed.  So  contracts  for  char- 
itable assistance  to  others,  though  highly  to  be  praised,  cannot  be  allowed 
to  be  binding,  because  they  do  not  relate  to  his  own  personal  advantage.  In 
all  cases  there  must  be  personal  advantage  from  the  contract  derived  to  the 
Infant  Himself.'*     Chappie  v.  Cooper,  13  Mees.  &  W.  252. 

u  Peters  v.  Fleming,  6  Mees.  &  W.  42;  McKanna  v.  Merry,  61  lU.  179. 

•«  McKanna  v.  Merry,  01  111.  179;  Saunders  v.  Ott,  1  McCord  (S.  C)  672; 
Beeler  v.  Young,  1  Bibb  (Ky.)  510.  Horse,  carriage,  or  bicycle  not  ordinarily 
a  necessity.  House  v.  Alexander,  106  Ind.  109,  4  N.  E.  liep.  891;  Miller  v. 
Smith,  26  Minn.  248;  Pyne  v.  Wood,  145  Mass.  558,  14  N.  E.  Rep.  775;  Beeler 
V.  Young,  1  Bibb  (Ky.)  519;  Howard  v.  Simpkins,  70  6a.  322.  A  horse,  how- 
ever, may  be  necessary  for  health.  Note  79,  supra.  Money  furnished  to 
enable  an  infant  to  take  a  necessary  trip  may  be  necessary,  but  not  to  take 
a  trip  for  pleasure.  Breed  v.  Judd,  1  Gray  (Mass.)  465;  McKanna  v.  Merry. 
Gl  111.  177.  Tobacco  is  piinia  facie  not  necessary.  Bryant  v.  Richardson, 
12  Jur.  (N.  S.)  300. 

SB  Burghart  v.  Angerstein,  C  Car.  &  P.  690;  Johnson  v.  Lin^.  6  Watts  & 
S.  (Pa.)  80;  Nicholson  v.  Spencer,  11  Ga.  610. 
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tian.  Again,  things  not  nsnally  necessary  may  become  so  from  the 
circamstances  of  the  infant  Medical  attendance  and  expensive 
articles  of  food  may  ordinarily  be  dispensed  with,  bnt  may  become 
Decessaiy  in  case  of  ill  health. 

Things  with  which  an  infant  is  already  sufficiently  supplied  are 
not  necessary.**  An  infant,  when  residing  at  home,  and  under  the 
eare  of  his  father  or  guardian,  and  supported  by  him,  is  presumed 
to  be  sufficiently  supplied,  and  is  not  liable  even  for  necessaries; 
and  it  even  seems  that  this  is  so  notwithstanding  the  poverty  of  his 
father.*^  It  has  been  held  that  the  fact  that  an  infant  is  abundantly 
supplied  with  money,  so  that  he  can  purchase  necessaries  for  cash  if 
he  chooses,  is  not  equivalent  to  being  supplied,  and  he  will  neverthe- 
less be  liable  for  necessaries  bought  on  credit;  but  there  is  authority 
Co  the  contrary .•• 

Mud  Ckmcem  His  Pei-aon. 

The  things  furnished,  to  come  within  the  term  ^^necessaries,"  must 
concern  the  person  of  the  infant,  and  not  his  estate.  An  infant, 
therefore,  is  not  bound  by  contracts  for  things  necessary  to  carry 
on  a  business  into  wliich  he  enters.**    He  is  not  liable  for  mate- 

M  Baraes  ▼.  Toye,  13  Q.  B.  Div.  410;  Davis  v.  Caldwell,  12  Oush.  (Mass.) 
512;  Ellne  v.  L*Amareax,  2  Paige  (N.  Y.)  41$);  Rivers  v.  Grej?g,  5  Rich.  Eq. 
(a  a)  274;  HcKanua  v.  Merry,  61  111.  180;  Nicholson  v.  Wllbom,  13  Ga.  467; 
Bainbridge  v.  Pickering,  2  W.  BL  1325;  Burghart  v.  Angerstein,  6  Car.  &  P. 
600;  Perrin  ▼.  WUscm,  10  Mo.  461;  Guthrie  v.  Murphy,  4  Watts  (Pa.)  80;  note 
83,  supra. 

•7  Hojt  T.  Casey,  114  Mass.  397;  Bainbridge  v.  Pickering,  2  W.  Bl.  1325; 
Ewell,  Lead.  Cas.  55;  Wailing  v.  Toll,  9  Johns.  (N.  Y.)  141;  Guthrie  v.  Mui-. 
phy,  4  Watts  (Pa.)  80;  Angel  v.  McClellan,  10  Mass.  28;  DeceU  v.  Lewenthal, 
57  Miss.  33l;  KUne  v.  L'Amoreux,  2  Paige  (N.  Y.)  419;  PeiTin  v.  Wilson,  10 
Mo.  451,  Trainer  v.  Trumbull,  141  Mass.  530,  6  N.  E.  Rep.  761;  Jones  v.  Col- 
Tin,  1  McMull.  (S.  C.)  14;  Elrod  v.  Myers,  2  Head  (Tenn.)  33;  Kraker  v. 
Byram,  13  Rich.  Law  (S.  C.)  163;  Freeman  v.  Bridges,  4  Jones,  Law  (N.  C.) 
4;  Coonoly  v.  Hull,  3  McCord  (a  C.)  6. 

••  Burghart  v.  Hall,  4  Mees.  &  W.  727.  But  see  Rivers  v.  Greggs,  5  Rich. 
Eq.  (&  a)  274;  ^ames  v.  Toye,  13  Q.  B.  Dit.  410. 

M  House  V.  Alexander,  105  Ind.  109,  4  N.  B.  Rep.  891;  Mason  v.  Wright,  13 
Meta  (Mass.)  806;  Pyne  v.  Wood,  145  Mass.  558,  14  N.  E.  Rep.  775;  Stern 
V.  Meiklefaam,  10  N.  Y.  Supp.  216;  Paul  v.  Smith,  41  Mo.  App.  275;  DeceU 
▼.  Lewenthal*  57  Mias.  331;  Whittingham  v.  Hill,  Cro.  Jac.  494;  DeceU  v. 
Lewenthal,  57  Miss.  331;  Merriam  v.  Cunningham,  11  Cuah.  (Mass.)  40;  State 
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rials  purchased  and  naed  for  the  erection  of  a  honae  on  his  land,*^ 
and  it  has  even  been  held  that  he  is  not  liable  for  the  expense  of 
repairing  his  dwelling  house  on  a  contract  made  by  him  therefor^ 
although  the  repairs  may  have  been  necessary  to  prevent  immediate 
and  serious  injury  to  the  house.  *^ 

Money. 

Money,  as  such,  is  not  regarded  as  necessaiy.  ^An  infant,"  it 
was  said  in  a  New  York  case,  "is  not  answerable  for  money  bor- 
rowed, though  expended  by  him  for  necessaries;  nor  for  money  bor- 
rowed to  buy  necessaries,  unless  it  was  actually  so  applied.  And 
perhaps  the  infant  is  not  answerable  in  that  case,  unless  the  lender 
either  lays  out  the  money  himself,  or  sees  it  laid  out,  for  necessaries. 
But  where  this  is  done  the  infant  is  answerable  for  the  money  the 
same  as  he  would  have  been  for  the  necessaiies  had  they  been  di- 
rectly furnished  by  the  lender."  •* 

Necessaries  to  Wife  and  Children. 

According  to  the  weight  of  authority,  a  man  is  bound  by  law  to 
prop«*ly  support  and  care  for  his  wife  and  children,  and  an  infant 
is  therefore  liable  under  a  contract  created  by  law  for  necessaries 

▼.  Howard,  88  N.  O.  680;  Wood  v.  Losey.  50  Mich.  475,  15  N.  W.  Rep.  557; 
DiUc  y.  Keighley,  2  Esp.  480. 

90  Wornock  v.  Loar  (Ky.)  11  &  W.  Bep.  438;  Freeman  ▼.  Bridges,  4  Jimes^ 
Law  (N.  G.)  1;  Price  v.  Jennings,  02  Ind.  111.  Nor  is  his  property  subject  to  a 
mechanic's  lien  therefor.     Bloomer  v.  Nolan,  36  Neb.  51,  53  N.  W.  Rep.  1030. 

91  PhUllps  ▼.  lioyd  (R.  I.)  25  Atl.  Rep.  900;  Tapper  ▼.  Gadwell,  12  Mete 
(Mass.)  550;  Wallis  ▼.  Bardwell,  126  Mass.  366;  West  ▼.  Gre^.  1  Grant  (Pa.> 
Gas.  53.  Nor  on  a  contract  for  insurance  of  his  property.  New  Hampshire 
Ins.  Go.  y.  Noyes,  32  N.  H.  345.  Nor  for  attorney's  fees  in  a  suit  to  protect 
his  property.  Phelps  v.  Worcester,  11  N.  H.  51.  Gontra,  Epperson  t.  Nu- 
gent, 57  Miss.  45.  Nor  for  a  loan  of  money  to  pay  off  incumbrances.  Bi^- 
nell  Y.  Biduiell,  111  Mass.  265;  Magee  t.  Welsh,  18  Gal.  155. 

•«  Randall  v.  Sweet,  1  Denlo  (N.  Y.)  460.  And  see  Kilgore  ▼.  Rich,  8a 
Me.  305.  22  Atl.  Rep.  176;  Swift  v.  Bennett.  10  Gush.  (Mass.)  436;  Genereux 
T.  Sibley  (R.  I.)  25  Atl.  Rep.  345;  Price  v.  Sanders,  60  In^.  310;  Haines  ▼. 
Tarrant,  2  Hill  (S.  G.)  400;  Conn  v.  Gobum.  7  N.  H.  368;  Beeler  ▼.  Young.  1 
Bibb  (Ky.)  510;  Earle  v.  Peale,  1  Salk.  387.  He  may.  howeyer.  be  held 
liable  in  equity  for  money  borrowed  and  expended  by  him  for  necessaries. 
Price  V.  Sanders,  GO  Ind.  310;  Watson  v.  Gross,  2  Duv.  (Ky.)  147;  Hick- 
man T.  Hall,  5  Litt  (Ky.)  338;  Beeler  v.  Young,  1  Bibb  (Ky.)  521. 
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farnished  Us  wife  and  children.**    There  is,  however,  same  authority 
for  the  contraiy  view  as  to  children.'* 

PenooM  Supplying  Infant  Act  at  their  Peril. 

Whether  or  not  things  supplied  to  an  infant  were  necessaries  or 
not  is  to  be  determined  by  looking  at  the  infant's  actual  circum- 
stances, and  not  to  his  circumstances  as  they  seemed  or  were  be- 
lieved to  exist  A  false  impression  which  the  infant  may  have  con- 
Teyed  to  the  tradesman  as  to  his  station  and  circumstances  will  not 
affect  his  liability.  If  a  tradesman  supplies  expensive  goods  to  an 
infant  because  he  thinks  that  the  infant's  circumstances  are  better 
than  they  really  are,  or  if  he  supplies  goods  of  a  useful  class,  not 
knowing  that  the  infant  is  already  sufficiently  supplied,  he  does  so 
at  his  periL»» 

Qtutiion  qf  Law  or  Fad. 

Difficulty  has  arisen  in  determining  the  respective  provinces  of 
the  court  and  jury  in  ascertaining  whether  things  supplied  to  an 
infant  w«pe  necessaries.  The  rule  has  been  stated  to  be  **that, 
whether  articles  of  a  certain  kind,  or  certain  subjects  of  expenditure, 
are  or  are  not  such  necessaries  as  an  infant  may  contract  for,  is  a 
matter  of  law,  and  for  instruction  by  the  court;  but  the  question 
whether  any  particular  things  come  under  these  classes,  and  the 
qnestion  also  as  to  quantity,  are  generally  matters  of  fact  for  the 
jury  to  determine.'*  ••  Probably  a  clearer  statement  of  the  rule  is 
that  'Whether  the  articles  furnished  are  of  a  name  and  quality 
coming  within  the  denomination  of  necessaries  is  exclusively  a  ques- 
tion of  law  f<H*  the  court,  but  the  quantity — that  is  to  say,  to  what 

M  Oontlne  r.  PhiUips,  5  Har.  (Del.)  428;  Van  Valkinbargh  y.  Watson,  13 
Johna  (N.  Y.)  480;  Price  ▼.  Sanders,  60  Ind.  315;  Cbapman  y.  Hughes, 
tn  Miss.  330;  Chappie  t.  Cooper,  13  Mees.  &  W.  252,  250;  Turner  y.  Frisby, 
1  Strange,  168;  People  y.  Moores,  4  Denio  (N.  Y.)  520;  In  re  Ryder,  11  Pai^e 
(N.  Y.)  185:  Omey  ▼.  OUley,  70  Me.  202,  9  Ati.  Bep.  023;  post,  pp.  715.  77& 

M  Kelly  y.  Darls,  49  N.  H.  176. 

••  Brayshaw  y.  Eaton,  7  Scott,  at  page  187;  Barnes  y.  Toye,  13  Q.  B.  Dlv. 
410;  Johnson  y.  Lines.  6  Watts  ^  ^,  rPa.^  80;  Kline  v.  L'Amoreux,  2 
Paige  (N.  Y.)  419;  Dayis  y.  Caldwell.  12  Cush.  (Mass.)  513;  Rivers  y.  Gregg, 
5  Rich.  Eq.  (&  G.)  274;  Monumental  Ass*n  y.  Herman,  33  Md.  131;  Perriu 
y.  Wn«m,  10  Mo.  451;  Nicholson  y.  Spencer,  11  Ga.  607. 

»•  1  Pan.  Gont.  29Uw 
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extent  the  articles  are  necessaiy  in  the  given  case — ^is  a  question  of 
fact  for  the  jury."^^ 

Exprem  QmtracU  for  Neeeuaria. 

To  render  an  infant  liable  for  necessaries  it  is  not  necessary  to 
prove  an  express  contract  on  his  part  If  necessaries  are  famished 
hinif  the  law  will  imply  a  promise  on  his  part  to  pay  for  them.** 

As  to  whether  an  infant  can  bind  himself  by  an  express  contract 
there  has  been  a  conflict  of  opinion.  It  is  well  settled  that  he  is 
not  liable  for  any  sum  he  may  agree  to  pay,  but  only  for  what  the 
necessaries  are  reasonably  worth.**  1%  has  been  said  without  quali- 
fication that  an  infant  cannot  bind  himself  by  an  express  promise 
to  pay  a  sum  certain  for  necessaries;  but,  as  we  shall  see,  this  is 
not  true.  It  is  certainly  true,  however,  that  he  cannot  bind  him- 
self to  pay  more  than  the  necessaries  are  reasonably  worth-  Any 
contract,  therefore,  which  is  of  such  a  nature  that  the  consideration 
cannot  be  inquired  into,  must  needs  be  held  voidable.  For  this 
reason  it  has  been  held  that  an  infant  cannot  bind  himself,  even 
for  necessaries,  by  a  bond  with  a  penalty,  nor  by  a  promissory  note 
or  bill  of  exchange,  nor  l>y  an  account  stated.^**    According  to  most 

•TKDowlton*8  Anson,  Gent  146,  note.  And  see  Bent  v.  Manning,  10  Vt. 
225;  Tupper  v.  Cad  well.  12  Mete  (Mass.)  at  page  563;  DeceU  ▼.  Leweuthal, 
57  Miss.  331;  Beeler  v.  Young,  1  Bibb  (Ky.)  519;  Glover  v.  Ott,  1  McGord  (S. 
C.)  572;  Grace  v.  Hale,  2  Humph.  (Tenn.)  27;  McKanna  v.  Merry,  61  lU.  177; 
Jordan  v.  CJoffleld,  70  N.  C.  110. 

••  Gay  y.  Ballou,  4  Wend.  (N.  Y.)  403.  For  the  reasons  explained  In  treat- 
ing of  offer  and  acceptance,  however,  the  infant  will  not  be  liable  If  there 
is  no  intention  to  charge  him  when  the  necessaries  are  furnished;  but 
If  they  are  furnished  with  the  expectation  of  payment,  and  not  under  such 
circumstances  as  to  reasonably  lead  the  Infant  to  believe  they  are  fur^ 
nished  gratuitously,  he  will  be  liable.     Ante,  pp.  24>20. 

»»  Earle  ▼.  Reed,  10  Mete.  (Mass)  387;  Hyer  t.  Hyatt,  3  Cranch,  C.  a  27e. 
Fed.  Cas.  No.  6.077;  Trainer  t.  Trumbull  141  Mass.  530,  6  N.  B.  Rep.  761; 
Dubose  T.  Wheddon,  4  McCord  (S.  C.)  221;  Locke  v.  Smith,  41  N.  H.  346; 
Com.  T.  HautZj  2  Pa.  St  333.    And  see  the  cases  In  the  following  notes. 

100  Williamson  v.  Watts,  1  Camp.  552;  Trueman  v.  Hurst,  1  Term  R  40; 
Tirrlirs  Case,  2  Rolle,  271;  Bartlett  ▼.  Emery,  1  term  R  42n;  Ingledew  t. 
Douglas,  2  Starkie.  36;  Ayliff  v.  Archdale,  Cro.  Bliz.  920;  MitcheU  t. 
Reynolds,  10  Mod.  85;  Bx  parte  Margrett  [1891]  1  Q.  B.  413;  Swasey 
V.  Vanderheyden,  10  Johns.  (N.  Y.)  33;  Fenton  v.  White,  4  N.  J.  Law,  111; 
Beeler  y.  Young,  1  Bibb  (Ky.)  519;   McMinn  ▼.  Richards,  6  Yerg.  (Tom.)  9; 
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of  the  cases  it  seems  that  it  is  immaterial  that  the  circumstances 
are  snch  that  the  consideration  for  the  contract  can  be  inquired 
into  in  the  particular  instance;  and  that  the  contract  is  voidable  if 
it  is  such  tliat  the  consideration  may,  under  some  circumstances^ 
not  be  open  to  inquiry.  Some  of  the  cases,  for  instance,  hold  a  prom- 
issory note  or  bill  of  exchange  given  for  necessaries  voidable  even 
as  between  the  immediate  parties,  though,  under  such  circumstances,, 
the  consideration  is  open  to  inquiry,  since  it  would  not  be  open  to- 
inquiiy  as  against  a  bona  fide  holder  for  value.  It  may  be  that  a 
majority  of  the  decided  cases  are  to  this  effect,  but  it  is  doubtful. 
At  any  rate,  there  is  in  the  modem  cases  a  strong  tendency  to  de- 
part from  the  rule  in  all  cases  where  the  express  contract  and  the 
parties  to  the  action  are  such  that  the  consideration  may  be  inquired: 
into:  and  to  allow  a  recovery  on  the  express  contract  to  the  extent 
of  the  reasonable  value  of  the  necessaries  furnished  as  the  consid- 
eration.*** A  recovery  has  therefore  been  allowed  on  a  bond  given* 
for  necessaries  where,  by  statute,  in  the  particular  jurisdiction,  the 
consideration  for  the  bond  could  be  inquired  into;*^^  and  on  prom- 
issory notes  which  had  not  been  negotiated  so  as  to  cut  off  inquiry 
into  the  consideration.*^'  ''So  long  as  the  contract  remains  in  a 
form  to  be  open  to  all  defenses,"  said  the  Vermont  court,  "we  see 
no  reason  whatever  why  the  party  should  be  driven  out  of  court 
upon  mere  form.""* 

SAME— BATIFICATION  AUD  AVOIDANCE. 

118.  Where  the  contract  of  an  infiint  is  voidable,  he  may^ 
ratify  it,  and  thereby  render  it  binding;  or  he  may  disafflrnL 
it,  and  thereby  render  it  void. 

BoncbeU  T.  Clary,  8  Brev.  (S.  C.)  194;  McCriUis  v.  How,  3  N.  H.  848; 
Hendefrwm  r.  Fox,  5  Ind.  489;  Ayers  v.  Bums,  87  Ind.  245;  Morton  y. 
Stewart,  5  111.  App.  533;  Parsons  v.  Keys,  43  Tex.  557;  Story*  Cent  S  131. 

1*1  Reeve^  Dom.  Bel.  290;  Stone  v.  Dennison,  13  Pick.  (Mass.)  1;  Earle  t. 
iieed,  10  Mete  (Mass.)  387;  Bradley  v.  Pratt,  23  Vt  378;  Dubose  v.  Wheddon,. 
4  McCord  (S.  C.)  221;  Aaron  v.  Harley,  6  Rich.  Law  (S.  C.)  26;  Conn  v^ 
Cobnm,  7  N.  H.  368;  Askey  v.  Williams,  74  Tex.  294,  11  8.  W.  IIOL 

iM  Gnthrie  v.  Morris,  22  Ark.  411. 

m  See  cases  cited  in  note  101,  supra. 

iM  Bradley  v.  Pratt.  23  Yt  37& 
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119.  A  promise  to  perform  an  isolated  act,  or  a  contract 
that  is  wholly  executory,  is  invalid  unless  ratified;  but  an 
executed  contract,  or  a  contract  involvins  continuous 
rights,  duties,  and  liabilities,  is  valid  until  rescinded. 

Where  the  contract  of  an  infant  is  voidable  onlj,  he  may  ratify 
it  on  attaining  his  majority,  and  thereby  assume  the  rights  and 
liabilities  arising  from  it;  or  he  may,  before  ratification,  bnt  not 
afterwards,  disaffirm  or  repudiate  it,  and  thereby  escape  any  lia- 
bility under  it  The  reader  will  remember  that  such  a  ratification 
is  an  illustration  of  the  class  of  cases  in  which  a  past  consideration 
will  support  a  subsequent  promise.  ^^ 

The  ratification  necessary  to  render  a  i>er8on  liable  on  contracts 
made  during  infancy  differs  in  correspondence  with  a  certain  dif- 
ference in  kind  in  the  contracts.  Some  contracts  are  valid  unless 
they  are  rescinded;  and  acts  inconsistent  with  an  intention  to 
rescind,  or  failure  to  rescind  for  an  unreasonable  time,  wiU,  as  a 
rule,  be  equivalent  to  a  ratification.  Other  contracts  are  invalid 
unless  they  are  ratified.  It  will  make  the  subject  clearer  to  con- 
sider this  difference,  at  the  risk  of  some  repetition,  when  we  come 
to  consider  what  amounts  to  a  ratifieation  or  disaffirmance. 

IVhen  Disaffirmance  Necessary. 

The  rule  seems  to  be  that,  where  an  infant  acquires  an  interest 
in  permanent  property,  to  which  obligations  attach,  or  enters  into 
a  contract  which  involves  continuous  rights  and  duties,  benefits 
and  liabilities,  and  takes  benefits  under  the  contract,  he  may  be- 
come bound,  unless  he  expressly  disaffirms  the  contract  The  most 
common  illustration  of  such  contracts  is  in  the  case  of  conveyances 
of  land.  An  infant's  deed  is  valid,  and  gives  a  good  title  to  the 
grantee,  until  it  is  disaffirmed  by  the  infant;  and  the  same  is 
true  in  the  case  of  executed  sales  of  chattels  with  delivery,  or  any 
other  contract  which  has  been  executed  by  the  infant"* 

109  Ante,  p.  202. 

106  2  Kent,  Comm.  23G;  Cole  v.  Pennoyer,  14  111.  158;  Haynes  v.  Bennett, 
i53  Mich.  15,  18  N.  W.  Rep.  539;  Irvine  v.  Irvine,  9  WalL  617;  Dixon  v. 
Merritt,  21  Minn.  190;  Gooduow  v.  Empire  Lumber  Co.,  31  Minn.  468,  18  N. 
W.  Rep.  283;   Rogers  t.  Berry,  10  Johns.  (N.  Y.)  132;   Scranton  v.  Stewart, 
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As  further  ilhuitrating  this  rule,  an  infant  lessee,  who  occnpies 
the  premises  after  reaching  his  majority,  is  liable  for  arrears  of  rent 
which  accrued  daring  his  minority.  ^^^  Persons  who  have  become 
possessed  of  shares  in  a  corporation  during  infancy,  if  they  hold 
them  after  they  reach  their  majority,  are  liable  for  calls  which  ac- 
crued while  they  were  inf ants.^®*  An  infant  may  become  a  partner, 
and  at  common  law  may  be  entitled  to  benefits,  though  not  liable  for 
debts,  arising  from  the  partnership  dnring  his  infancy;  though 
equity  would  not  allow  him  to  claim  the  benefits  without  being 
charged  with  the  losses.  Unless,  on  attainment  of  majority,  there 
is  an  express  rescission  and  disclaimer  of  the  partnerahip,  the  in- 
fiat  win  be  liable  for  losses  accruing  after  he  became  of  age.  By 
holding  himself  out  as  a  partner  he  contracts  a  continual  obligation, 
and  that  obligation  reinains  until  he  puts  an  end  to  it  by  a  dis- 
claimer.'**  And  so,  where  shares  in  a  corporation  were  assigned 
to  an  infant  who  attained  his  majority  some  months  before  an 
order  was  nmde  for  winding  up  the  company,  it  was  held  that,  in 
the  absence  of  any  disclaimer  of  the  shares,  he  was  liable  as  a  con- 
tributory. *" 

When  Rat^ication  is  Necessary. 

The  cases  of  which  we  have  just  been  speaking,  and  which  require 
an  express  disclaimer  to  avoid  the  effect  of  the  contract,  are  all 

52  Ind.  68;  Green  y.  Green,  GO  N.  Y.  553;  Illinois  Land,  etc.,  Ck>.  v.  Bonner, 
73  UL  315. 

i*T  Bolle,  Abr.  731. 

u«  Northwestern  R.  Co.  t.  McMiehael,  5  Exch.  114.  It  was  said  In  this 
case:  "Thej  haye  been  treated,  therefore,  as  persons  In  a  dllTerent  situation 
from  mere  contractors,  for  then  they  would  have  been  exempt;  but  In  truth 
th^  are  purchasers  who  have  acquired  an  Interest,  not  in  a  mere  chattel,  but 
io  a  Bobject  of  a  permanent  nature,  eith^  by  contract  with  the  company, 
or  porcfaase  or  devolution  from  those  who  have  contracted,  and  with  certain 
obUsatlofis  attached  to  it  which  they  were  bound  to  discharge,  and  have 
thereby  been  placed  in  a  situation  analogous  to  an  Infant  purchaser  of  real 
estate^  who  has  taken  possession,  and  thereby  becomes  liable  to  aU  the  obll- 
gatiottB  attached  to  the  estate;  for  Instance,  to  pay  rent  in  the  case  of  a  lease 
readertng  rent,  •  •  •  unless  they  have  elected  to  waive  or  disagree  the 
purchase  altogether,  either  during  Infancy  or  at  full  age,  at  either  of  which 
times  it  is  competent  for  an  infant  to  do  so." 

M*  Goods  y.  Harrison,  5  Bam.  A  Aid.  159;  Miller  y.  Sims,  2  Hill  (S.  G.)  470. 

iM  Lamsden*s  Gase,  4  Gh.  Ap|}.  31* 
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cases  in  which  an  Interest  was  acquired  in  permanent  proi>erty  to 
which  liabilities  attached,  or  in  which  the  contract  entered  into  by 
the  infant  involved  continuous  rights,  duties,  and  liabilitiefl.  If, 
on  the  other  hand,  the  promise  of  the  infant  is  to  perform  some 
isolated  act,  or  if  the  contract  is  whoUj  executory,  it  will  not  be 
binding  on  him  unless  he  expressly  ratifies  it  on  coming  of  age.  ^" 
As  we  have  seen,  if  a  person  who  has  entered  into  a  partnership 
during  his  minority  fails  to  disaffirm  the  agreement  after  reaching 
liis  majority,  and  so  holds  himself  out  as  a  partner,  he  will  be  liable 
for  debts  of  the  firm  contracted  after  he  became  of  age;  bnt  he 
will  not  be  liable  for  debts  of  the  firm  contracted  during  his  mi- 
nority, unless  he  ratifies  them.  ***  Some  courts  hold  that  his  rati- 
fication of  the  partnership  agreement  is  a  ratification  of  debts  of 
the  firm  contracted  during  his  minority,^"  and  this  would  seem 
the  proper  doctrine;  but  the  contrary  has  been  held.^" 

SAME— WHO  MAY  AVOID  CONTRACT. 

120.  The  privilege  of  infancy  is  personal  to  the  infant, 
and  he  alone  can  take  advantage  of  it  during  his  life  and 
sanity. 

121.  On  his  death,  or  if  he  becomes  insane,  his  contracts 
may  be  avoided  by  his  heirs,  personal  representatives,  or 
conservator  or  guardian. 

122.  The  other  party  to  the  contract,  not  being  himself 
under  disability,  is  bound  if  the  infant  chooses  to  hold  him. 

The  privilege  of  infancy  is  intended  to  protect  the  infant,  and  is 
conferred  for  his  benefit  only.    It  is  a  personal  privilege,  and  dur- 

111  Whitney  v.  Dutch,  14  Mass.  400;  Carrell  v.  Potter,  23  Mich.  37a  See, 
also,  post,  p.  247;  Savage  v.  Llchlyter  (Ark.)  26  S.  W.  Rep.  12. 

112  Tobey  v.  Wood,  123  Mass.  88;  Todd  v.  Clapp,  118  Mass.  495;  Bush  v. 
Linthicum,  59  Md.  344. 

113  Salinas  v.  BeDnett,  33  S.  C.  285,  11  S.  E.  Rep.  968;  MUler  v.  Sims,  2 
Hill  (S.  C.)  479. 

ii«  Mehlhop  V.  Rae  (Iowa)  57  N.  W.  Rep.  650;  Crabtree  v.  May,  1  B.  Men. 
(Ky.)  289;  Minock  v.  Shortridge,  21  Mich.  304.  And  see  cases  cited  In  note 
112,  supra. 
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ing  Ms  life  and  sanity  he  alone  can  take  advantage  of  it  ^^'  It  is 
eren  held  that  his  guardian  cannot  avoid  his  contracts  for  him, 
though  there  is  some  dictum  to  the  contrary.  ^^*  On  his  death, 
however,  or  if  he  becomes  insane,  his  contracts  may  be  avoided 
by  his  heirsy  ^^^  his  i>ersonal  representatives,  **•  op  his  guardian  or 
conservator.  **•  The  reason  of  the  rule,  it  has  been  said,  extends 
only  to  them  because  the  privilege  is  conferred  for  his  sole  benefit. 
While  living,  he  should  be  the  exclusive  judge  of  that  benefit,  and 
when  dead  those  alone  should  interfere  who  legally  represent  him. 
Could  his  contracts  be  avoided  by  third  persons,  the  principle 
would  operate,  not  for  his,  but  for  their,  benefit;  not  when  he  chose 
to  avail  himself  of  his  privileges,  but  when  strangers  elected  to 

ui  Keane  v.  Boycott,  2  H.  Bl.  511,  EweU's  Cas.  17;  Holt  v.  Ward  Glaren- 
cieux,  2  Strange,  d37;  Nightingale  v.  Withington,  15  Mass.  272;  Mansfield 
T.  Gordon,  144  Mass.  1G8,  10  N.  E.  Rep.  773;  Harris  v.  Ross,  112  Ind.  314,  13 
X.  E.  Rep.  873;  KendaU  v.  Lawrence,  22  Pick.  (Mass.)  540;  Hartness  v. 
Thompson,  5  Johns.  (N.  Y.)  160;  Beardsley  v.  Hotchkiss,  90  N.  Y.  201;  Bald- 
win V.  .Rosier,  48  Fed.  Rep.  810;  Hooper  v.  Payne,  04  Ala.  223,  10  South. 
Rep.  431;  Chambers  v.  Ker  (Tex.)  24  S.  W.  Rep.  1118;  Dentler  v.  O'Brien, 
06  Ark.  49,  19  S.  W.  Ill;  Holmes  v.  Rice,  45  Mich.  142,  7  N.  W.  Rep.  772; 
Gamer  v.  Cook,  30  Ind.  381;  Oliver  v.  Hoiidlet,  13  Mass.  237;  Van  Bramer 
T.  Cooper.  2  Johns.  (N.  Y.)  279;  Alsworth  v.  Cordtas,  31  Miss.  32.  In  an 
action,  for  Instance,  for  enticing  away  a  servant  from  plaintiff's  service, 
The  defendant  cannot  escape  liability  by  showing  that  the  servant  was  an 
infant,  and  was  therefore  not  bound  by  his  contract  with  the  plaintiff. 
Keane  r.  Boycott,  snpra.  An  auctioneer  may  refuse  to  accept  the  bid  of 
an  Infant  Kinney  v.  Showdy,  1  Hill  (N.  Y.)  544.  The  surety  on  a  bond  given 
by  an  Infant,  and  afterwards  disaffirmed  by  him,  has  been  held  liable. 
Kyger  v.  SIpe,  89  Va.  507,  16  S.  E.  Rep.  627.  As  to  insanity  of  the  prin- 
cipal In  a  bond  and  liability  of  the  sureties,  see  post,  p.  272,  note  228. 

"•  See  OllTer  v.  Houdlet,  13  Mass.  240;  Irvine  v.  Crockett,  4  Bibb  (Ky.) 
437;  Chandler  v.  Simmons,  97  Mass.  508;  Stafford  v.  Roof,  9  0>w.  (N.  Y.) 
(26l 

iiTnunole  Land  Co.  v.  Bonner,  75  IVL  315;  Harvey  v.  Briggs,  68  Miss. 
CO,  8  South.  Rep.  274;  Searc^t  v.  Hunter,  81  Tex.  644,  17  S.  W.  Rep.  372; 
Veal  T.  Fortson,  57  Tex.  487;  Ferguson  v.  Bell,  17  Mo.  351;  Levering  v. 
Heighe,  2  Md.  Ch.  81,  88;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  (Ky.)  248. 

ut  PmrBona  v.  Hill,  8  Mo.  135;  Hastings  v.  DoUarhide,  24  Cal.  207;  Person 
T.  Chase,  37  Vt  650;  Jefford  v.  Ringgold,  6  Ala.  547;  Hussey  v.  Jewett,  9 
Maasw  100;  Smith  v.  Mayo,  9  Mass.  62;  Breckenridge  v.  Ormsby,  1  J.  J. 
Harsh.  (Ky.)  24& 

&u  Cliandler  v.  SimmonsL  97  Mass.  508. 
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do  it.    This  would  raider  the  role  unreasonable,  and  mar  the 
whole  sjnunetiy  of  the  law  upon  the  snbject  of  infancy. 

The  other  party  to  the  contract,  not  being  himself  under  a  disa- 
bility to  contract,  cannot  avoid  it  He  is  bound  if  the  infant  chooses 
to  hold  him  by  ratifying  the  contract  on  becoming  of  age.  *-*•  A 
court  of  equity,  however,  will  not  grant  an  infant  specific  perform- 
ance of  a  contract  by  the  adult  ^'^  Of  course,  those  contracts 
which  are  held  void,  and  not  merely  voidable,  at  the  infant's  option, 
are  of  no  effect  at  all,  and  can  bind  neither  party. 

8AME— TIMS   OF  AVOIDANCE. 

123.  Executory  contracts,  or  executed  contracts  relating 
to  personalty,  may  be  avoided  by  an  infiant  either  btfore 
or  after  attaining  his  majority;  but  conveyances  of  land 
cannot  be  dlsafB.rmed  during  minority,  though  he  may 
enter  and  take  the  profits. 

124.  As  a  rule,  mere  lapse  of  time  after  attaining  his 
majority  will  not  bar  an  iniknt's  disaffirmance  of  his  ex- 
ecutory contract,  but  in  a  few  states  he  is  required  to 
disaiElrm  within  a  reasonable  time. 

126.  As  a  rule,  executed  contracts  must  be  disaffirmed 
within  a  reasonable  time  after  attaining  majority;  but  in 
some  states  it  is  held  that  the  right  to  avoid  a  conveyance 
of  land  is  not  barred  by  acquiescence  for  any  period  short 
of  that  prescribed  by  the  statute  of  limitations. 

An  infant's  executory  contract  may  be  avoided  by  him  at  any 
time,  either  before  or  after  attaining  his  majority,  by  refusing  to 
perform  it,  and  pleading  his  infancy  when  sued  for  breach  of  the 
contract*" 

120  Holt  ▼.  Ward  Glarenclenz,  2  Strange,  037;  Thompson  y.  Hamilton,  12 
Pick.  (Mass.)  425;  Hunt  v.  Peake,  6  Cow.  (N.  Y.)  475;  Field  t.  Herrick, 
101  111.  110. 

121  Flight  Y.  Bolland,  4  Rnss.  298. 

122  Reeves,  Dom.  Rel.  254;  Rice  v.  Boyer,  106  Ind.  472,  9  N.  E.  Bep.  420; 
Adams  v.  Beall,  67  Md.  53,  8  Atl.  Rep.  664.  An  infant  may  avoid  bis 
contracts  for  personal  services  during  his  minority.     Vent  y.  Osgood,  19  Pick. 
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Ib  tile  case  of  executed  c(HitractB  a  distincticm  is  made  between 
contractB  relating  to  his  land  and  those  rdating  to  his  i>ersonalt7. 
A  deed  of  land  executed  by  an  infant  cannot  be  disaffirmed  during 
his  minority.  He  may  enter  on  the  land  and  take  the  profits  mitil 
the  time  arrrves  when  he  has  the  legal  capacity  to  affirm  or  dis- 
affirm the  deed;  but  the  deed  is  not  rendered  void  by  the  entry. 
It  may  still  be  affirmed  after  he  reaches  his  majority.^'* 

The  rule,  howeyer,  does  not  apply  to  a  sale  and  manual  delivery 
of  chattels  by  an  infant  Such  a  contract  may  be  avoided  by  him 
while  he  is  still  an  infant^**  In  a  l^ew  York  case  it  was  said: 
**The  general  rule  is  that  an  infant  cannot  avoid  his  contract,  exe- 
cuted by  himself,  and  which  is  thorefore  voidable  only,  while  he 
is  within  age.  He  lacks  legal  discretion  to  do  the  act  of  avoidance. 
But  this  rule  must  be  taken  with  the  distinction  that  the  delay 
shall  not  work  unavoidable  prejudice  to  the  infant,  or  the  object 
of  his  privilege,  which  is  intended  for  his  protection,  would  not  be 
answered.  When  applied  to  a  sale  of  his  property,  it  must  be  his 
land;  a  case  in  which  he  may  enter  and  rec^ve  the  profits  until 
the  power  of  finally  avoiding  shall  arrive.  «  *  *  Should  the 
law  extend  the  same  doctrine  to  sales  of  his  personal  estate,  it  would 
evidently  expose  him  to  great  loss  in  many  cases,  and  we  shall  act 
up  to  the  principle  of  jNrotection  much  more  effectually  by  allowing 
him  to  rescind  while  under  age,  though  he  may  sometimes  mis- 
judge»  and  avoid  a  contract  which  is  for  his  own  benefit.    The  true 

fMmfls.)  572;  Bay  v.  Haines,  52  IlL  485;  Adams  v.  Beall,  67  Md.  53,  8  Atl. 
Rep.  064;  Gflffney  v.  Hayden,  110  Mass.  137;  Yehue  v.  Pinkham,  60  Me.  142; 
Whitmarsh  v.  Hall*  8  Denlo  (N.  Y.)  375. 

iss  Welch  V.  Bunce,  83  Ind.  382;  Zouch  v.  Parsons,  8  Burrows,  1794; 
Irvfne  v.  Irvine,  5  Mfnn.  61;  Hastings  v.  Dollarhide,  24  Cal.  195;  Bool  v. 
Mix,  17  Wend.  (N.  Y.)  119;  McCormlck  v.  Leggett,  8  Jones  (N.  a)  425; 
Stafford  v.  Roof,  9  Cow.  (N.  Y.)  626;  Baker  v.  Kennett,  54  Mo.  88.  An 
Infuit,  bowever,  may,  before  attaining  bis  majority,  plead  Infancy  In  a  suit 
to  foredose  a  mortgage  on  land.     Scbnelder  v.  Staibr,  20  Mo.  269. 

u«  Stafford  v.  Roof.  9  Cow.  (N.  Y.)  62G;  Bool  v.  Mix,  17  Wend.  (N.  Y.) 
119;  Zouch  V.  Parsons,  3  Burrows,  1794;  Adams  v.  Beall,  67  Md.  53,  8  Atl. 
Rep.  604;  Sbipman  v.  Horton,  17  Conn.  481;  Riley  v.  Mallory,  33  Conn. 
207;  WiUia  v.  Twambly,  13  Mass.  204;  Carr  v.  Clough,  26  N.  H.  280;  Obapln 
V.  Sbafer,  49  N.  Y.  407;  Towle  v.  Dresser,  73  Me.  252;  Hoyt  v.  Wilkinson, 
57  Vt  401;  Carpenter  v.  Carpenter,  45  Ind.  142;  Cogley  v.  Cusbman,  16  Minn. 
397;  Price  v.  Furman,  27  Vt  208. 
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role,  then,  appears  to  me  to  be  that,  where  the  infant  can  enter 
and  hold  the  subject  of  the  sale  till  his  legal  age,  he  shall  be  in- 
capable of  avoiding  till  that  time;  but  where  the  possession  is 
changed,  and  there  is  no  legal  means  to  regain  and  hold  it  in  the 
meantime,  the  infant,  or  his  guardian  for  him,  has  the  right  to 
exercise  the  power  of  rescission  immediately."  ^'* 

The  rule  is  very  general,  almost  universal,  that  an  infant  maj 
avoid  any  contract  in  relation  to  his  personal  property  before  he 
is  of  age.^'*  Some  courts  have  held  that  he  cannot  disaffirm  a 
partnership  ag^reement  during  his  minority,  so  as  to  recover  what  he 
has  put  into  the  firm,  but  must  wait  until  he  attains  his  majority.^-^ 
Other  courts  hold  the  contrary,  on  the  ground  that  it  is  a  contract 
in  relation  to  his  personalty,  and  that  all  contracts  of  an  infant 
in  relation  to  personal  property  may  be  disaffirmed  during  his 
minority,"* 

As  to  whether  a  contract  must  be  disaffirmed  by  an  infant  within 
a  reasonable  time  after  he  attains  his  majority,  the  authorities  are 
conflicting.  In  the  case  of  executory  contracts  requiring  ratiflca< 
tion  to  render  them  binding,  the  right  to  avoid  them  cannot  be 
barred  by  mere  silence^  without  more.  It  may  be  otherwise  where 
the  circumstances  are  such  as  to  make  it  the  infant's  duty  to  speak, 
for  in  such  a  case  sUence  or  acquiescence  may  amount  to  a  ratifica- 
tion."* 

In  the  case  of  those  contracts  which  require  express  rescission 
after  the  infant  becomes  of  age,"^  such  as  conveyances  of  land,  sales 
and  delivery  of  chattels,  and  the  like,  the  infant  must,  according 

i«B  Stafford  v.  Roof,  supra. 

isesee  Shirk  v.  Shultz,  113  Ind.  571,  16  N.  E.  Rep.  12  (collecting  cases); 
Rice  V.  Boyer,  108  Ind.  472,  9  N.  B.  Rep.  420;  Hoyt  v.  Wilkinson,  57  Vt  404; 
Price  V.  Furman,  27  Vt  2C8;  Willis  v.  Twambly,  13  Mass.  204;  Stafford 
V.  Roof.  9  Cow.  (N.  Y.)  628;  Bool  v.  Mix,  17  Wend.  (N.  Y.)  119;  Petrie  v. 
Williams  (Sup.)  23  N.  Y.  Supp.  237;  Oogley  v.  Cushman,  16  Minn.  307  (Gil.  354). 

"TDunton  v.  Brown.  31  Mich.  182;  Armltage  v.  Wldoe,  36  Mich,  130; 
Bush  V.  Llnthlcum.  59  Md.  344  (but  see  Adams  v.  Beall.  67  Md.  53,  8  Atl. 
Rep.  664). 

128  Shirk  V.  Shultz,  113  Ind.  571,  15  N.  E.  Rep.  12  (collecting  cases);  Adams 
V.  Beall,  67  Md.  53,  8  Atl.  Rep.  664. 

is»  Ante,  p.  242;  post,  p.  251. 

»«o  Ante,  p.  240. 
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to  the  weight  of  authority,  disaffirm  the  contract  within  a  reason- 
able  time  after  he  attains  Us  majority,  or  be  held  to  have  ratified 
it,  and  to  be  barred  from  avoiding  it***  Many  courts,  however,  have 
held  that  a  conveyance  of  land  by  an  infant  need  not  be  disaffirmed 
within  any  period  short  of  that  prescribed  by  the  statute  of  limita- 
tions, and  that  acquiescence  for  any  shorter  time  will  not  bar  his 
right  to  avoid  it."*  As  to  conveyances  of  land,  therefore,  there 
is  a  direct  conflict  in  the  decisions,  and  the  law  differs  in  the  various 
states. 

It  is  provided  by  statute  in  some  states  that  an  infant  is  bound 
on  an  his  contracts  unless  he  disaffirms  them  within  a  reasonable 
time."* 

SAME— WHAT  AMOUNTS  TO  A  RATIFICATION. 

126.  In  some  Jorisdictioxis,  by  statute,  ratiflcation  of  a 
contract  by  an  infant  must,  subject  to  specified  exceptions, 
be  in  writing,  signed  by  him  or  his  agent. 

127.  In  the  absence  of  such  a  provision,  ratification  may 
be  by  an  express  new  promise,  orally  or  in  writing;  or,  ac- 
cording to  the  better  opinion,  it  may  be  implied  from  decla- 
rations or  conduct  clearly  showing  an  intention  to  be  bound. 

m  Delano  ▼.  Blake.  11  Wend.  (N.  Y.)  85;  Goodnow  ▼.  Empire  Lumber 
Co..  31  Minn.  468,  18  N.  W.  Rep.  283  (collecting  the  cases  pro  and  con); 
Blgelow  T.  Kinney.  8  Vt  353;  Dolph  v.  Hand.  156  Pa.  St  91.  27  AtL  Rep. 
114;  Ame7  t.  Cockey.  73  Md.  2d7.  20  Aa  Rep.  1071;  Ihley  t.  Padgett,  27 
S.  a  300.  3  8.  E.  Rep.  408;  Sanders  y.  Bennett  (Ky.)  1  S.  W.  Rep.  436;  Scott 
▼.  Bnchanan,  11  Humph.  (Tenn.)  467;  Aldrich  t.  Funk,  1  N.  Y.  Supp.  543; 
Ward  Y.  Laverty.  19  Neb.  429.  27  N.  W.  Rep.  393;  Thormaehlen  y.  Kaeppel. 
(Wla)  56  N.  W.  Rep.  1089;  Kline  y.  Beebe.  6  Ck>nn.  506.  An  Infant's  delay  of 
less  tban  atK  months  after  majority  in  aYoiding  a  deed  of  land,  with  knowl- 
edge that  purchasers  from  his  grantee  are  making  improYements,  does 
not  estop  him.     Bundle  y.  Spencer,  67  Mich.  189,  34  N.  W.  Rep.  548. 

i<s  Drake's  Lessees  y.  Ramsay,  5  Ohio,  251;  Prout  y.  Wiley,  28  Mich.  164; 
Lacy  Y.  Pixler  (Mo.)  25  S.  W.  Rep.  206;  Sims  y.  Everhardt,  102  U.  S.  300; 
WIUs  T.  Seixas,  24  Fed.  Rep.  82;  Richardson  y.  Pate,  93  Ind.  432. 

»«  Leacox  t.  Griffith,  76  Iowa,  89,  40  N.  W.  Rep.  109;  Mehlhop  y.  Rae  (Iowa) 
57  N.  W.  Rep.  650;  Hegler  y.  Faulkner,  14  Sup.  Ct.  Rep.  779  (under  Ne> 
braska statute);  Johnson  y.  Rtorie,  32  Neb.  610,  49  N.  W.  Rep.  371. 
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Acta,  for  iiurtaBoe,  incoiudtfteiit  with  the  noneziBtenoe  of 
the  contract,  such  as  the*  sale  or  use  of  property  purchased, 
will  amount  to  a  ratiflcation. 

128.  The  promise  must  be  made  or  the  acts  done  by  the 
infant  underatandingly,  and  with  knowledge  of  his  rights. 

In  some  juiisdictions  it  is  expressly  declared  bj  statute  that, 
with  specified  exceptions,  no  action  shall  be  maintained  on  any  con- 
tract made  by  an  infant,  unless  he,  or  some  person  lawfully  author- 
ized, ratified  it  in  writing  after  he  attained  his  majority.^**  In 
the  absence  of  such  a  provision,  ratification  may  either  be  by  an 
express  new  promise,  made  orally  or  in  writing,  or  it  may  be  implied 
from  acts  or  declarations  clearly  showing  an  intention  to  recognize 
the  contract,  and  to  be  bound  by  it  The  new  promise,  whether  in 
writing  or  oral,  or  evidenced  by  conduct,  must  be  clear  and  une- 
quivocal,  and  must  show  an  intention  to  be  bound.  ^" 

A  mere  acknowledgment  of  the  contract,  without  a  promise  to 
be  bound,  express  or  implied,  is  not  sufficient  ^**  Where  there  is 
a  new  promise,  it  must  be  made  to  the  other  party  or  his  agent;  ^" 
and  if  it  is  not  absolute,  but  conditional, — as,  for  instance,  where 
it  is  a  promise  to  pay  or  otherwise  perform  when  able, — ^the  condi- 
tion must  be  fulfilled  before  any  liabUity  attaches.  In  the  case 
mentioned  no  recovery  could  be  had  without  proof  of  ability  to  per- 
form. "• 

It  is  very  generally  held  that  to  render  a  new  promise  binding  it 
must  be  made  with  knowledge  of  the  facts,  including,  it  has  been 

iM  Bird  V.  Swain,  79  Me.  529,  11  Atl.  Bep.  421. 

iti  Whitney  v.  Dutch,  14  Mass.,  at  page  460;  Carrell  t.  Potter,  23  Mich.  37a 
And  see  notes  142-147,  infra. 

isdFord  V.  PhiUips,  1  Pick.  (Mass.)  202;  Kendridc  v.  Nless,  17  Goto.  50G, 
30  Pac  Rep.  245;  Hale  v.  Gerrish,  8  N.  H.  374.  As  we  shaU  presently  see. 
however,  the  promise  need  not  be  in  words,  but  may  be  implied  from  conduct 
showing  an  intention  to  be  bound. 

117  GoodseU  V.  Myers,  3  Wend.  (N.  Y.)  479;  Blgelow  v.  Grannls,  2  HITL  (N. 
T.)  120. 

ui  Bverson  v.  Carpenter,  17  Wend.  (N.  Y.)  419;  Kendrl<&  v.  Niesz,  17  Orfa 
606,  30  Pac.  Rep.  £15;  Thompson  v.  Lay,  4  Pick.  (Mass.)  4S;  Proctor  v.  Sears, 
4  Allen  (Mass.)  95. 


Ql  6]  IKFANTB.  249 

■aid,  the  t^t  that  there  is  no  liability  on  the  original  contract;  ^** 
aad  even  where  the  ratification  is  by  conduct  the  person  must  have 
acted  nndefstandin^y.  *^^ 

There  need  be  no  fresh  consideration  for  the  new  promise,  for, 
as  we  hare  seai,  this  is  one  of  the  cases  in  which  a  past  considera- 
tion is  sufficients^ 
htplifd  Batification. 

Unless  a  statute  so  requires,  an  express  promise  in  terms  is  not 
neeessaiy  in  order  to  constitnte  ratification  of  an  obligation  in- 
corred  during  infanqr.  ''Where  the  declarationB  or  acts  of  the 
indlTidaal  after  becoming  of  age,"  said  the  Vermont  court,  **fairly 
and  justly  lead  to  the  inference  that  he  intended  to  and  did  recog- 
nize and  adopt  as  binding  an  agreement  executory  on  his  part, 
made  dnring  infancy,  and  intended  to  pay  the  debt  then  incurred, 
we  think  it  is  sufficient  to  constitute  ratification,  provided  the 
declarations  were  freely  and  understandingly  made,  or  the  acts  in 
lii^e  manner  performed,  and  with  knowledge  that  he  was  not  legally 
liable''"* 

The  coorts  seem  to  go  much  further  than  this  dictimi,  and  to  hold 
substantially  that  any  intelligent  conduct  by  a  person,  after  attain- 
ing his  majority,  inconsistent  with  the  nonexistence  of  a  contract, 
executory  or  executed,  will,  as  a  rule,  amount  to  an  affirmance  of 
the  contract  "*    If,  for  instance,  an  infant  takes  a  lease,  and  after 

i»  Hamer  v.  KlUing.  5  Esp.  103;  Curtin  ▼.  Pattnn  n  R^ry.  ^  i^  (Pa.)  305; 
Thing  ▼.  Libbey,  16  Ma  55;  Trader  v.  Lowe,  45  Md.  1;  Smith  v.  Mayo,  9 
MSM.  fS2;  Pord  t.  Phimps,  1  Pick.  (Mass.)  202;  Reed  y.  Boehears,  4  Sneed 
(TemL)  IIS;  Norrls  v.  Vance,  3  Rich.  (S.  C.)  164;  Burdett  v.  Williams,  30 
Fed.  Rep.  697.  But  see  American  Mortgage  Co.  y.  Wright  (Ala.)  14  South. 
Rep.  309;  Morse  y.  Wheeler,  4  Allen  (Mass.)  570.  In  the  absence  of  any- 
thing to  show  the  contrary,  it  is  to  be  presumed  that  at  the  time  of  making 
the  new  promise  tiie  person  was  aware  of  his  rights.  Taft  y.  Sergeant,  18 
Barb.  (N.  Y.)  321. 

i^Vo^  142,  infra. 

i«  Ante,  p.  202. 

itt  Hatch  T.  Hatai,  60  Vt.  160. 13  Atl.  Rep.  791.  And  see  Kendrlck  y.  Niesz, 
17  Colo.  006,  30  Pac  Rep.  245;  Baker  y.  Kennett,  54  Mo.  88;  Wheaton  r. 
East,  5  Terg.  (Tenn.)  40,  62;  Emmons  y.  Murray,  16  N.  H.  385;  Drake  y. 
Wise;  36  Iowa,  476;  Hale  y.  Gerrish,  8  N.  H.  374;  Middleton  y.  Hoge,  5 
Bosh  (Kj.)  478  (conecting  cases).     See  Ewell,  Lead.  Cas.  173-180. 

laBenry  t.  Root,  33  N.  Y.  526  (collecting  cases).     Where  an  infant  buys 
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!jecomIuj?  of  iige  recognizes  it  by  occupying  under  it,  op  If,  having 
g^ven  a  lease,  he  accepts  rent  after  becoming  of  age,  his  conduct 
amounts  to  a  ratification.  "*  So,  also,  a  purchase  of  land  or  chat- 
tels by  an  infant  is  ratified  if  he  retains  and  uses  the  property  for 
an  unreasonable  time  after  attaining  his  majority,  or  if  he  sells  it 
to  a  third  person,  or  otherwise  disposes  of  it**'  The  receipt  of, 
or  a  suit  to  recover,  the  purchase  money  of  property  sold  by  him, 
or  suit  to  enforce  any  other  kind  of  contract,  would  amount  to  a 
ratification  of  the  contract"*  Where  an  infant  has  sold  land  or 
goods,  or  given  a  mortgage,  his  receipt  of  the  purchase  money  or  the 

land,  and  gives  a  mortgaire  to  secure  the  purchase  money,  a  sale  and  con- 
veyance of  the  land  after  he  becomes  of  age  la  a  ratification  of  the  mortgage. 
Necker  v.  Koehn,  21  Neb.  559,  32  N.  W.  Rep.  583.  And  see  CalUs  v.  Day,  38 
Wis.  043.  Acceptance  of  part  of  the  proceeds  of  a  sale  under  a  deed  of  trast 
given  while  an  infant  Darraugh  v.  Blackford,  84  Va.  509,  5  S.  fi.  Rep.  542. 
Taking  releases  of  part  of  premises  mortgaged  during  infancy,  and  acquies- 
cence for  two  years.     Wilscm  v.  Darragh,  7  N.  Y.  Supp.  810. 

i««  Ashfleld  V.  Ashfleld,  W.  Jones,  157;  Paramour  v.  Yardley,  Plowd.  640. 

i«B  Henry  v.  Root,  33  N.  Y.  526;  Lawson  v.  Lovejoy,  8  Me.  405;  Boyden 
V.  Boyden,  9  Mete.  (Mass.)  519;  Robblns  v.  Eaton,  10  N.  H.  561;  Hubbard  v. 
Cummlngs,  1  Me.  11;  Boody  v.  McKenney,  23  Me.  517;  Ellis  v.  Alford,  G4 
Miss.  8, 1  South.  Rep.  155;  Buchanan  v.  Hubbard,  119  Ind.  187,  21  N.  B.  Rep. 
5;i8;  Cheshire  v.  Barrett,  4  McCord  (S.  C.)  241;  Deuson  v.  Boyd,  1  Dana  (Ky.) 
45;  Schropshlre  v.  Bums,  46  Ala.  108;  Aldrich  v.  Grimes,  10  N.  H.  194;  Dana 
V.  Coombs,  6  Oreenl.  (Me.)  89;  Armficld  t.  Tate,  7  Ired.  (N.  C.)  258;  Callis  t. 
Day,  38  Wis.  643.  This  Is  expressly  declared  by  statute  in  some  states.  See 
McKamy  y.  Cooper,  81  6a.  679,  8  S.  E.  Rep.  312.  Retaining  property  after 
tendering  it  on  disaffirmance,  and  on  the  other's  refusal  to  receive  It*  is  not  a 
ratification.  House  v.  Alexander,  105  Ind.  109,  4  N.  E.  Rep.  891.  And  see 
Scott  V.  Scott,  29  S.  C.  414,  7  S.  E.  Rep.  811.  The  retention  by  a  person,  after 
becoming  of  age,  of  material  furnished  him  during  his  minority  in  the  con- 
struction of  his  house,  Is  not  a  ratification  of  his  purchase  of  the  material,  for 
he  cannot  return  it     Bloomer  v.  Nolan,  36  Neb.  51,  53  N.  W.  Rep.  1039. 

"«  Morrill  V.  Aden.  19  VL  505;  Ferguson  v.  Bell,  17  Mo.  347;  Pursl^  v. 
Harp,  17  Iowa,  310.  As  we  have  seen,  however,  in  order  that  Joinder  by 
an  infant  in  a  suit  shortly  after  becoming  of  age  may  amount  to  a  ratifica- 
tion of  a  contract,  he  must  do  so  intelligently.  Burdett  v.  Williams,  30  Fed. 
Rep.  697.  Where  an  infant  talses  a  deed  and  gives  back  a  purchase-money 
mortgage,  and  the  property  is  sold  under  the  mortgage,  the  infant,  aftor  his 
majority,  by  bringing  ejectment  against  the  purchaser,  not  only  affirms  ttu 
deed,  but  the  mortgage.     Kennedy  v.  Baker  (Pa.  Sup.)  28  Atl.  Rep.  252. 
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money  aecmed,  in  whole  or  in  part,  after  he  becomes  of  age,  amounts 
to  a  ntiflcation. 

Oenerallj  speaking,  the  act  relied  upon  as  a  ratification  must 
show  an  intention  to  affirm  the  contract;  but  the  decisions  are 
not  in  accord  as  to  what  acts  are  sufficient  to  show  such  an  inten- 
tion. Disposing  of  the  property  received  under  the  contract,  and 
the  other  acts  above  mentioned,  would  clearly  show  such  intention; 
bat  where  an  infant  has  executed  a  conveyance,  a  mere  offer,  after 
attaining  his  majority,  to  execute  a  confirmatory  deed  if  the  other 
party  will  pay  the  balance  of  the  purchase  money,  which  offer  is 
refused,  clearly  could  not  be  regarded  as  a  ratification  of  the  sale 
and  conveyance.  ^*^ 

Mere  silence  or  acquiescence  after  becoming  of  age,  without 
more,  does  not,  as  a  rule,  amount  to  a  ratification.  "•  The  reason 
is  that  by  his  silent  acquiescence  he  occasions  no  injury  to  other 
persons,  and  secures  no  benefits  or  new  rights  to  himself.  There 
is  nothing  to  urge  him,  as  a  duty  to  others,  to  act  speedily.  It 
is  otherwise  where  the  contract  is  one  which  requires  disaffirmance, 
and  there  is  a  failure  to  disaffirm  for  an  unreasonable  time,  under 
such  circumstances  as  to  lead  others  to  act  to  their  prejudice.^" 

i«T  Cndg  V.  Van  Bebber,  100  Mo.  584,  13  S.  W.  Rep.  906.  It  has  even  been 
held  that  when  a  note  executed  by  an  infant  remains  in  part  unpaid*  a  mere 
aGlaiowleds:ment  of  the  debt,  or  payment  of  interest  or  part  of  the  principal, 
by  the  infant  after  becoming  of  age  ,18  not  a  binding  affirmance.  Kendrick 
T.  Niesz,  17  Colo.  506,  30  Pac.  Rep.  245.  Ck)ntra,  American  Mortgage  Ck>.  t. 
Wright  (Ala.)  14  South.  Bep.  399.  So,  where  land  has  been  purchased,  and 
instaUment  notes  given  by  an  infant,  it  has  been  held  that  payment  of  some 
of  them  after  becoming  of  age  is  not  of  itself  a  ratification  of  the  contract. 
Land  Go.  y.  Sanford  (Tex.)  24  S.  W.  Rep.  587.  But  the  recital  by  a  perscm, 
in  a  mortgage  executed  after  attaining  majority,  that  it  is  subject  to  a  mort- 
gage executed  during  infancy,  is  a  ratification  of  the  prior  mortgage,  and 
renders  it  a  prior  lien.     Ward  t.  Anderson,  111  N.  G.  115, 15  S.  E.  Rep.  933. 

i4Sl>iirfee  v.  Abbott,  61  Mich.  471,  68  N.  W.  Rep.  521;  Irvine  v.  Irvine,  9 
WaJL  €08;  Tyler  v.  Fleming,  68  Mich.  186.  35  N.  W.  Rep.  902;  Hill  v.  Nelms, 
86  Ala.  442,  5  South.  Rep.  796.  But  see  Delano  v.  Blake,  11  Wend.  (N.  Y.) 
85;  ante,  p.  246. 

i4t  Langdon  ▼.  Glayson,  76  Mich.  204,  42  N.  W.  Rep.  805;  Lacy  t'  Plxler 
(Mo.)  25  &  W.  Rep.  206;  Dolph  v.  Hand  (Pa.  Sup.)  27  Atl.  Rep.  114;  Wheaton 
T.  Bast,  5  Yerg.  41,  G2;  Hartnuui  v.  Kendall,  4  Ind.  403;  Wallace  v.  Lewis, 
4  Har.  (DeL)  8a 
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SAME^WHAT  AMOUNTS  TO  DISAFFIRMANCB. 

129.  A  contract  ia  di8afB.rmed  by  any  conduct  which  is  in- 
consistent with  the  existence  of  the  contract,  and  shows  an 
intention  not  to  be  bound  by  it. 

Disaffirmance,  like  ratification,  maj  be  implied,  and  it  win  gen- 
erally be  implied  from  conduct  clearly  inconsistent  with  the  exist- 
ence of  the  contract*"  Where,  for  instance,  a  person  who  has 
sold  and  conveyed  or  mortgaged  land  or  goods  while  an  infant, 
sells,  leases,  or  mortgages  the  same  to  another  after  becoming 
of  age,  this  is  a  disaffirmance  of  his  contract.  ***  An  action  by  a 
person,  after  becoming  of  age,  to  recover  goods  or  land  sold  by  him 
during  his  minority,  is  a  disaffirmance  of  the  sale;  *"  and  a  contract 
is  disafQrmed  by  merely  pleading  infancy  when  salt  is  brought 

"0  pyne  V.  Wood,  146  Mass.  558,  14  N.  E.  Rep.  775;  Vent  v.  Osgood,  19 
Pick.  (Mass.)  572;  WWtmarsh  v.  HaU,  3  Denlo  (N.  Y.)  375;  DaUaa  v.  Holl- 
ingsw(M:th,  3  Ind.  537. 

iBi  Tucker  v.  Moreland,  10  Pet  58;  Mustard  v.  Wohlford,  15  Grat  (Va.) 
H29;  VaUondlngham  v.  Johnson,  85  Ky.  288,  3  S.  W.  Rep.  173;  Oorbett  t. 
Spencu',  63  Mich.  731,  30  N..  W.  Rep.  385;  Haynes  v.  Bennett,  53  Mich.  15, 
18  N.  W.  Rep.  539;  Dawson  v.  Helmes,  30  Minn.  107,  14  N.  W.  Rep.  462; 
Chapln  V.  Shafer,  49  N.  Y.  407;  Peterson  v.  Laik,  24  Mo.  541;  Cresin^rer  t. 
Welch,  15  Ohio,  156;  Pitcher  v.  Lay  rock,  7  Ind.  398;  McGan  v.  MarshaU,  7 
Humph.  (Tenn.)  121.  In  some  Jurisdictions  a  person  is  not  allowed  to  con- 
vey land  which  is  in  the  adverse  possession  of  another.  Here,  therefore,  an 
infant  cannot  avoid  Ills  deed  of  land  by  a  second  deed,  executed  while  his 
tirst  grantee  or  another  is  in  the  adverse  possession  of  the  land.  He  must 
first  make  an  entry.  Harrison  v.  Adcock,  8  Ga.  68.  See  Bool  v.  Mix,  17 
Wend.  (N.  Y.)  13a 

lu  Clark  v.  Tate,  7  Moat  171,  14  Pac.  Rep.  761;  Craig  v.  Van  Bebber,  100 
Mo.  584,  13  S.  W.  Rep.  906;  Phillips  v.  Green,  3  A.  K.  Marsh.  (Ky.)  4;  Stotts 
V.  Leonhard,  40  Mo.  App.  330;  Scott  v.  Buchanan,  11  Humph.  (Tenn.)  409; 
Hughes  V.  Watson,  10  Ohio,  134.  Where,  howevor,  the  action  is  baaed  on 
the  assumption  that  defendant  is  wrongfully  in  possession,  as  in  iSb»  case  of 
ejectment,  the  weight  of  auth(»^ty  seems  to  require  that  there  shall  have 
been  some  previous  act  of  disaffirmance  on  the  part  of  the  infant,  for  until 
disaffirmance  defendant  is  rightfully  in  possession.  See  Law  v.  Long,  41  Ind. 
586;  McClanahan  v.  Williams  ((nd.  Sup.)  35  N.  E.  Rep.  807;  Bool  v.  Mix,  17 
Wend.  (N.  Y.)  135;  Clawson  v.  Doe»  5  Blackf.  (Ind.)  300;  Wallace  v.  Lewis, 
4  Har.  (Del.)  75. 
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against  him  to  enforce  it  Illostrations  might  be  multiplied,  but 
Uioae  mentioned  are  sufficient  to  show  that  all  that  is  required 
for  a  disaffirmance  is  some  act  clearly  showing  an  intention  not  to 
be  bound  by  the  contract 

At  one  time  disaffirmance  of  a  deed  of  land  was  required  to  be 
bj  some  act  as  high  and  solemn  as  the  deed,  and  the  doctrine  has 
been  recognized  by  the  supreme  court  of  the  United  States  and  some 
of  the  state  courts;  but,  according  to  the  weight  of  authority,  this 
aolenmity  is  no  longer  necessary,  and  a  deed  may  be  effectually 
avoided  by  any  acts  or  declarations  disclosing  an  unequivocal  intent 
to  repudiate  it^'^ 

SAMS— SXTSITT  OF  RATIFICATION  OB  DISAFFIBMANCE. 

130.  The  ratification  or  disaffirmance  must  be  in  toto. 
The  contract  cannot  be  ratified  or  disaffirmed  in  part  only. 

The  disaffirmance  or  ratification  must  go  to  the  whole  contract 
An  infant  cannot  ratify  a  part  which  he  deems  for  his  benefit,  and 
repudiate  the  rest.***  He  cannot,  for  instance,  ratify  a  lease  to 
himself,  and  avoid  a  covenant  in  it  to  pay  rent;  nor  can  he  hold 
lands  conveyed  to  him  in  exchange,  and  avoid  the  transfer  of  those 
with  which  he  parted;"'  nor  can  he  hold  land  conveyed  to  him, 
and  repudiate  a  mortgage  given  at  the  time  as  part  of  the  same 
transaction  to  secure  the  purchase  money."* 

As  a  rule,  a  person  cannot  retain  property  purchased  by  him 
during  infancy,  and  repudiate  the  contract  under  which  he  received 
it;  nor  can  he  disaffirm  a  sale  by  him,  and  retain  the  consideration 
received;  but  as  to  this  there  is  much  confiict,  and  we  must  go  into 
the  subject  at  some  length* 

»u  Hajnes  v.  Bennett,  53  Biich.  15, 18  N.  W.  Rep.  530  (collecting  cases).  And 
we  note  151,  sufira. 

is«  Badger  v.  Phinney,  15  Mass.  359;  Big^ow  v.  Kinney,  3  Vt  353;  Lowrey 
▼.  Drakei  1  Dana  (Ky.)  46. 

iM  Bnclianan  v.  Hubbard,  119  Ind.  187,  21  N.  E.  Rei>.  538. 

u«  Hubbard  v.  Commlngs,  1  Me.  11;  l^ecker  v.  Koebn,  21  Neb.  559,  82  N. 
W.  Repi  683;  Blgelow  v.  Kinney,  8  Vt  353;  Heath  v.  West,  28  N.  H.  108; 
Yomif  T.  HcKee.  13  Mich.  506;  Skinner  v.  MaxweU,  06  N.  0.  45;  Cogley  v. 
Cusliman,  le  Minn.  402  (GU.  354);  Oallis  v.  Day,  38  Wis.  643. 
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SAME--BETUBN  OF  CON8IDEBATION. 

131.  An  infiEmt  may  disaffinn  his  executory  contract  ip^ith- 
out  first  returning^  the  consideration  he  has  received.^ 

132.  If  the  contract  has  been  executed  by  him,  he  cannot 
avoid  it,  and  recover  what  he  has  paid,  or  for  what  he  has 
done,  without  returning^  the  consideration  if  he  has  it;  but, 
by  the  weight  of  authority,  if  he  has  squandered  or  other- 
wise disposed  of  it  during  his  minority,  it  is  otherwise. 

EXCEPTIONS — (a)  Though  the  infant  has  the  consid- 
eration, he  may  effectually  disaffirm  his  executed 
contract  without  its  return  as  a  condition  prece- 
dent, if  he  does  not  affirmatively  seek  relief;  as, 
for  instance,  where  he  disaffirms  his  conveyance 
of  land  by  conveying  to  another. 

(b)  Some  courts  hold  that  an  in&nt  cannot  recover 
what  he  has  paid,  or  for  what  he  has  done,  un- 
der a  contract  by  which  he  has  received  a  sub- 
stantial benefit,  unless  he  can  and  does  i>lace  the 
other  party  in  statu  quo.  This  probably  does  not 
apply  to  his  conveyances  of  land. 

As  we  have  just  stated,  when  a  person  ayoids  a  contract  made 
bj  him  during  his  minority,  he  must,  as  a  rule,  return  the  consid- 
eration he  has  received.^^*  As  to  whether  or  not  he  must  do  so  as 
a  condition  precedent  to  disaffirmance,  or  whether  the  other  party 
must  be  left  to  his  action  to  recover  the  consideration  after  dis- 
affirmance, and  as  to  whether  the  consideration  must  be  returned 
where  it  has  been  wasted  or  otherwise  disposed  of,  the  decisions 
are  conflicting.    It  is  therefore  impossible  to  lay  down  any  gen- 

iBT  After  disaffirming,  however,  he  do  longer  has  any  right  to  property 
which  he  has  received  under  the  contract.  and«  as  we  shall  see*  It  may 
be  recovered  from  him  if  he  has  it 

iB«  Badger  v.  Phlnney,  15  Mass.  359;  Bigelow  ▼.  Kinney,  8  Vt  853;  Wil- 
helm  y.  Hardman,  13  Md.  140;  Mustard  v.  Wohlford,  15  Grat  (Va.)  329; 
Combs  V.  Hawes  (Cal.)  8  Pac.  Rep.  597  (statutory);  Kitchen  y.  Lee,  11  Paige 
(N.  Y.)  107;  Bartlett  v.  Cowles,  15  Gray  (Mass.)  446. 
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eral  rale.    All  that  we  can  do  is  to  state  tbe  different  positions 
taken  by  the  courts,  and  leave  it  for  the  reader  to  examine  the  cases, 
and  satisfy  himself  as  to  the  law  in  his  own  particular  state. 
The  law,  as  gathered  from  the  cases,  may  be  stated  as  follows: 

(a)  As  we  have  already  seen,  if  a  person  who,  during  his  minority, 
has  received  the  consideration  for  his  contract,  has  the  considera- 
tion in  kind  when  he  attains  his  majority,  and  afterwards  disposes 
of  it,  either  by  consuming  it  himself  or  by  selling  it  or  otherwise 
putting  it  beyond  his  control,  or  if  he  retains  and  uses  it  for  an 
unreasonable  time  without  seeking  to  avoid  the  contract,  he  thereby 
ratifies  the  contract;  and  this  applies  whether  the  contract  is  execu- 
toiy  or  executed  on  his  part"*  Of  course,  if  through  no  fault  on 
his  part,  nor  conduct  amounting  to  a  ratification,  consideration  which 
is  possessed  in  kind  on  attaining  majority  subsequently  becomes 
incapable  of  return,  he  will  occupy  the  same  position  as  if  this  state 
of  things  existed  when  he  attained  his  majority. 

(b)  Where  the  contract  is  executory  on  the  part  of  the  Infant,  and 
he  has  not  ratified  it  by  his  conduct,  as  explained  above,  it  cannot, 
according  to  the  weight  of  authority,  be  enforced  against  him,  even 
though  he  retains  the  consideration  received  by  him  in  kind.  He 
need  not  return  the  consideration  as  a  condition  precedent  to  re- 
pudiating the  contract  and  pleading  his  infancy  in  an  action  brought 
against  him  to  enforce  it^**  When  he  repudiates  his  contract,  how- 
ever, he  no  longer  has  any  right  to  the  consideration  he  has  received, 
and,  at  least,  if  he  has  it,  the  other  party  may  maintain  an  action 
to  recover  it"*  According  to  the  weight  of  authority,  if  he  has 
disposed  of  the  consideration  so  that  he  cannot  return  it  in  kind, 
he  cannot  be  held  liable  for  it  The  adult  is  remediless.^^*  It  must 
be  remembered  that  retaining  the  consideration  may  amount  to  a 
ratification. 

(c)  Where  the  contract  is  executed  on  the  part  of  the  infant,  and 
he  has  the  consideration  received  by  him  in  kind,  it  is  the  almost 

u*  Ante,  p.  26a 

>«  Craighead  v.  Wells,  21  Mo.  409;  Price  v.  Furman,  27  Vt.  268. 

i«i  Badger  v.  Phlnnej,  15  Mass.  859;  Mustard  v.  Wohlford,  15  Grat  (Va.) 
829i 

i«2  See  Brawner  v.  Franklin,  4  QUI  (Md.)  470;  Boody  v.  McKenney,  23  Me. 
517,  525l    And  see  post,  p.  202. 
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oniyenal  rule  that  he  cannot  repudiate  the  contract,  and  recover 
what  he  has  parted  with,  or  for  what  he  has  done,  unless  he  returns, 
or  offers  to  return,  the  consideration."*  Some  cases  go  to  the  ex- 
cent  of  saying  without  qualification  that  the  return  of  the  consid- 
eration in  such  a  case  is  not  a  condition  precedent  to  the  right  to 
disaffirm.  This  is  so  where  the  disaffirmance  by  the  infant  is  by 
dealing  with  the  property  he  has  parted  with  as  his  own,  and  where 
he  is  not  seeking  the  aid  of  a  court  to  recover  it;  as  where,  having 
sold  land  and  received  the  purchase  money,  he  disaffirms  by  con- 
veying the  land  to  another.  The  latter  deed  is  effectual  though  he 
has  not  returned  the  c<msideration  for  his  prior  deed.^**  But  an 
infant  cannot  maintain  an  action  to  recover  what  he  has  parted 
with,  or  for  what  he  has  done,  without  returning  the  consideration, 
if  he  has  it 

(d)  According  to  the  weight  of  authority,  an  infant,  on  attaining 
his  majority,  may  disaffirm  his  contract,  whether  it  is  executory  or 
executed,  and  in  the  latter  case  may  recover  back  what  he  has 
parted  with,  or  for  what  he  has  done^  without  returning  or  offering 
to  return  the  consideration  received  by  him,  if,  during  his  minority, 
he  has  squandered  or  otherwise  disposed  of  it  so  that  he  cannot  re> 
turn  it^**    He  is  not  bound  to  return  an  equivalent    Some  of  the 

iM  Price  V.  Furman.  27  Vt  208;  Lemmon  ▼.  Beeman.  46  Obto  St  G05, 
15  N.  E.  Rep.  47G;  Dickerson  v.  Gordon  (Sup.)  5  N.  Y.  Supp.  310;  Harvey 
T.  Briggs,  68  Miss.  60,  8  South.  Rep.  274;  Chandler  y.  Simmons,  07  Mass.  508; 
Carr  v.  Clough,  26  N.  H.  280;  Robinson  v.  Weeks,  56  Me.  102. 

i«4  Chandler  y.  Simmons,  97  Mass.  508;  Tucker  y.  Moreland,  10  Pet  57,  73; 
Dawson  v.  Helmes,  30  Minn.  107, 14  N.  W.  Rep.  402;  Shaw  y.  Boyd,  s  SArg.  Ji^ 
EL  (Pa.)  309;  McCarty  y.  Woodstock  Iron  Co.,  92  Ala.  463,  8  South.  R^^  417. 

16B  Gibson  y.  Soper,  6  Gray  (Mass.)  282;  Chandler  y.  Simmons,  97  Mass. 
508;  Price  y.  Furman,  27  Vt  208;  Boody  y.  McKenney,  23  Me.  517;  Lemmon 
y.  Beeman,  45  Ohio  St  505,  15  N.  E.  Rep.  476;  Reynolds  y.  McCurry,  100  IlL 
356;  Mustard  y.  Wohlford,  15  Grat  (Va.)  329;  Walsh  y.  Young,  110  Mass. 
399;  Dawson  y.  Helmes,  30  Minn.  107,  14  N.  W.  Rep.  462;  Miller  y.  Smith. 
26  Minn.  248.  2  N.  W.  Rep.  182;  Green  y.  Green.  69  N.  Y.  553;  Mordecal  y. 
Pearl  (Sup.)  18  N.  Y.  Supp.  543;  Petrie  v.  Williams  (Sup.)  23  N.  Y.  Supp.  237; 
Brawner  y.  Franklin,  4  Gill  (Md.)  463;  Brandon  y.  Brown,  106  W.  519; 
Craig  V.  Van  Bibber,  ICO  Mo.  584, 13  S.  W.  Rep.  9C6;  L-<gr  y.  P.xler  (Mo.  Sup.) 
25  S.  W.  Rep.  206;  Shirk  v.  Shultz.  113  Ind.  571,  15  N.  E.  Rep.  12;  Uaryey 
y.  Briggs,  68  Miss.  60,  8  South.  Rep.  274;  Englebert  v.  Trozeil  (Neb.)  58  N.  W. 
Rep.  852;  Manning  y.  Johnson,  20  Ala.  44a 
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oonrts  extend  this  rule  to  cases  in  which  the  infant  was  even  bene- 
fited by  disposing  of  the  consideration.***  The  principle  on  which 
this  mle  is  based  is  that  the  privilege  of  the  infant  to  avoid  his  con- 
tracts  is  intended  to  protect  him  against  the  improvidence  which 
is  incident  to  his  immaturity,  and  that  to  require  him  to  return 
the  consideration  received  and  squandered  or  otherwise  disposed 
of  during  his  minority  would  be  to  withdraw  this  protection,  and 
frustrate  the  object  of  the  law.  This  rule  has  been  applied,  not  only 
where  the  contract  was  a  sale  and  conveyance  of  land  by  the  infant, 
bat  to  sales  of  personalty  and  other  contracts  as  well. 

(e)  Many  courts,  on  the  other  hand,  applying  the  principle  that  the 
privilege  ct  an  infant  is  intended  as  a  shield,  and  not  as  a  sword, 
—or,  in  other  words,  as  a  protection  to  the  infant,  and  not  as  an 
instrument  of  fraud  and  injustice  to  others, — ^hold  that  an  infant 
cannot  avoid  his  executed  contracts,  whereby  he  has  benefited,  and 
recover  what  he  has  parted  with,  or  for  what  he  has  done,  unless 
he  can  and  does  restore  the  consideration  he  has  received;  and 
that  it  is  immaterial  that  the  consideration  has  been  disposed  of 
by  him,  or  for  any  other  reason  cannot  be  returned.  In  other  words, 
they  hold  that  an  infant  who  receives  a  substantial  consideration 
for  his  executed  contract  cannot,  on  attaining  his  majority,  avoid 
the  contract,  and  recover  what  he  has  parted  with,  unless  he  can 
and  does  place  the  other  party  in  statu  quo.**^ 

iMit  has  been  held  in  a  late  Massachusetts  case  that  a  minor  who  con- 
tracts with  his  employer  that  the  price  of  articles,  not  necessaries,  pur- 
chsBed  by  him  from  his  employer,  shaU  be  deducted  from  his  wages,  may, 
on  becoming  of  age,  repudiate  his  contract,  and  recover  his  wages  without 
deduction;  and  this,  even  though  he  may  have  disposed  of  the  articles  to 
his  benefit.  Morse  v.  Ely,  154  Mass.  458.  28  N.  E.  Rep.  577.  And  see 
G«nereax  t.  Sibley  (R.  I.)  25  AtL  Rep.  345.  It  has  been  held  that,  where 
an  Infant  pays  the  premiums  on  life  insurance,  he  may  disaffirm  the  con- 
tract on  becoming  of  age.  return  the  policy,  and  recover  what  he  has  paid. 
Johnson  v.  Northwestern  Mut  Life  Ins.  Co.  (Minn.)  57  N.  W.  Rep.  034. 

16T  Holmes  v.  Blogg,  8  Taunt  508  (but  see  Corpe  v.  Overton,  10  Bing.  252); 
Adams  v.  Beall,  67  Md.  53,  8  Atl.  Rep.  064;  Breed  v.  Judd,  1  Gray  (Mass.) 
495;  WUhelm  v.  Hardman«  13  Md.  140;  Taft  v.  Pike,  14  Yt  405;  Heath 
T.  Stevens.  48  K.  H.  251;  Womack  v.  Womack,  8  Tex.  397,  417;  Bailey 
T.  Bamberger,  11  B.  Mon.  (Ky.)  113;  Locke  v.  Smith,  41  N.  H.  340. 
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8AHE--EFFECT  OF  RATIFICATIOlf. 

133.  Batiflcation  renders  the  contract  absolutely  binding 
ab  initio. 

The  effect  of  a  ratification,  whether  it  is  in  express  words  or  im- 
plied from  conduct,  is  to  render  the  contract  binding  ab  initio.^" 
The  new  promise  is  not  a  new  contract,  but  simply  a  ratification 
of  the  original  contract;  and  a  suit,  if  brought,  must  be  on  the  orig- 
inal contract,  and  not  on  the  new  promise.  The  ratification  ren- 
ders the  contract  binding  on  both  parties,  and  absolutely  binding. 
It  cannot  afterwards  be  retracted,  and  the  contract  disaffirmed.^** 

SAME— EFFECT  OF  DISAFFIRMANCE. 

134.  Disaffirmance  renders  the  contract  absolutely  void 
ab  initio,  and  the  rights  of  the  parties  are  determined  as 
If  there  had  never  been  a  contract  between  them. 

136.  Third  parties,  therefore,  acquire  no  rights  under  an 
avoided  contract. 

136.  As  we  have  seen,  the  infant  may  recover  what  he 
has  parted  with,  or  for  what  he  has  done,  though  gener- 
ally he  must  return  what  he  has  received.'^ 

As  we  have  already  seen,  if  th^  voidable  contract  of  an  infant 
is  executory,  no  rights  are  acquired  until  it  is  ratified;  but,  if  exe- 
cuted by  him,  it  vests  the  other  party  with  an  interest  subject  to 
be  defeated  by  the  infant's  election  to  rescind  on  attaining  his  ma- 
jority. A  sale  and  conveyance  of  land,  for  instance,  or  a  sale  and 
delivery  of  chattels,  vests  the  purchaser  with  a  defeasible  title,  sub 

!«•  Ward  V.  Anderson,  111  N.  C.  115.  15  S.  B.  Rep.  933;  Palmer  v.  MiUer, 
25  Barb.  (N.  Y.)  300;  Minock  y.  Shortrldge,  21  Mich.  316;  HaU  v.  Jones,  21 
Md.  439. 

iM  Hastings  T.  Dollarliide,  24  Cal.  195.  So.  where  a  contract  has  been  in 
part  affirmed  by  a  new  arrangement  and  promise,  the  affirmance  is  not 
avoided  by  the  fact  that  because  of  a  subsequent  disagreement  the  arrange- 
ment is  not  carried  out  Houlton  v.  Manteuffel,  51  Minn.  185,  63  N.  W. 
Rep.  541. 

XTO  Ante,  p.  254. 
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ject  to  be  defeated  or  confirmed  by  the  infant  when  he  becomes  of 
age,  or,  in  the  case  <rf  personal  property,  to  be  defeated  by  disaffirm- 
ance before  he  becomes  of  age.^^^  The  pnrchaser  may  therefore 
d«d  with  the  property  until  rescission  by  sale  or  otherwise,  and 
it  becomes  important  to  know  what  effect  a  rescission  w^iU  have. 

It  is  well  settled  that  disaffirmance  of  a  contract  relates  back 
to  the  date  of  the  contract,  and  renders  it  void  on  both  sides  ab 
initio;  ^"  and  it  follows  that  the  rights  of  the  parties  must  be  de- 
termined just  as  if  there  never  had  been  any  contract  between  them. 
One,  therefore,  who  has  occupied  land  under  a  deed  by  an  infant 
which  is  avoided  by  him  on  becoming  of  age  is  liable  for  rents  during 
the  time  of  his  occupation,  just  as  if  there  had  been  no  deed."*  If 
tlie  infant's  vendee  has  sold  the  property  to  a  third  person,  the  lat- 
ter occupies  no  better  position  than  tiie  vendee,  and  the  property 
may  be  recovered  from  him  even  though  he  was  a  purchaser  for 
value,  and  without  notice  of  the  defeasible  nature  of  the  title.*^* 

Where  services  have  been  rendered  by  an  infant  under  a  voidable* 
contract,  and  he  has  received  nothing  under  it,  he  may,  on  disaf- 
firming the  contract,  recover  the  value  of  the  services  cls  upon  an 
implied  contract^''    In  such  a  case  he  may,  according  to  the  bet- 

"1  Ante,  p.  244. 

i"»  Rice  V.  Boyer,  108  Ind.  472.  9  N.  B.  Rep.  420;  Mustard  v.  Wohlford,  15 
<:rat  (Va.)  329;  French  t.  McAndrew,  61  Miss.  187;  Boyden  t.  Boy  den,  9 
Mete.  (Mass.)  519;  Hoyt  v.  Wilkinson,  57  Vt  404;  Metts  v.  Feltgen  aU.  Sup.) 
27  N.  E.  Rep.  911,  36  N.  E.  Rep.  81;  Derocher  v.  ConUnental  Mills,  58  Me. 
217;  Vent  v.  Osgood,  19  Pick.  (Mass.)  572. 

"•  French  t.  McAndrew,  61  Miss.  187. 

>T4Hill  T.  Anderson.  5  Smedes  &  M.  (Miss.)  216;  Mustard  y.  V7ohl- 
forf.  15  Grat  (Va.)  329;  Searcy  v.  Hunter.  81  Tex.  644.  17  S.  W.  Rep.  372; 
Downbig  T.  Stone,  47  Mo.  App.  144;  Miles  v.  Lingerman,  24  Ind.  385. 

"•Medbury  v.  Watrous.  7  Hill  (N.  Y.)  110;  Gaffney  v.  Hayden,  110  Mass. 
137;  Price  v.  Furman,  27  Vt.  268;  Whitmarsh  v.  HaU.  3  Denlo  (N.  Y.)  373; 
Vent  T.  Osgood,  19  Pick.  (Mass.)  572;  Ray  y.  Haines,  52  IlL  485;  Judkius  y. 
Walker,  17  Me.  38;  Derocher  v.  Continental  Mills,  58  Me.  217;  Radley  v. 
Keoedj  (City  Ct.  Brook.)  14  N.  Y.  Supp.  268;  Vehue  v.  Plnkham,  60  Me. 
142;  Moses  v.  Stevens,  2  Pick.  (Mass.)  332;  Lowe  v.  Sinklear,  27  Mo.  306; 
Dallas  T.  HoUingsvorth,  3  Ind.  537;  Thomas  v.  Dike,  11  Vt  273;  Lufkin  v. 
Majall,  25  N.  H.  82.  But  he  can  recover  no  more  than  he  is  equitably  en- 
titled to  under  all  the  circumstances.  Hagerty  y.  Nashua  Lock  Co.,  62  N. 
H.57eL 
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ter  opinion,  recoTer  without  any  deduction  for  damages  caused  by 
his  breach  of  the  contract,  for  to  allow  such  a  deduction  would  be. 
in  effect,  to  enforce  the  contract^^*  So,  also,  if  an  infant  has  paid 
money  or  parted  with  other  property  under  a  voidable  contract, 
and  has  himself  received  nothing,  he  may  recover  what  he  has  x>arted 
with  on  avoiding  the  contract^^^  As  to  whether  an  infant  who  has 
received  something  under  his  contract  can  avoid  it  and  recover 
what  he  has  parted  with,  or  for  what  he  has  done,  the  aotliorities 
are  conflicting.  We  have  already  discussed  this  question,  and  shown 
tlie  different  positions  which  the  courts  liave  taken,*^' 

A  disaffirmance  cannot  be  retracted  Ratification  of  a  contract 
after  it  has  once  been  disaffirmed  comes  too  late.^^* 

SAME— TOBT8  IN  CONNECTION  WITH  CONTRACTa 

137.  Though  an  infieuit  is  liable  for  his  tortB,  a  breach 
of  contract  cannot  be  treated  as  a  tort,  so  as  to  make  him 
liable.    The  tort  mast  be  sepatrate  and  independent  of  it. 

138.  At  common  law  though  it  is  otherwise  in  equity,  an 
inlSant's  false  representations  as  to  his  age  will  not  estop 
him  from  avoiding  his  contract;  they  may,  however,  render 
him  liable  in  an  action  for  deceit. 

139.  When  an  in&nt  avoids  his  contract,  and  retain^  the 
consideration  in  kind,  such  retention,  according  to  the 
weight  of  authority,  is  a  tort,  and  he  is  liable  in  an  action 
for  conversion. 

iT«  Derocher  v.  Continental  Mills,  68  Me.  217;  Whitmarsh  ▼.  Hall,  3  Denlo 
(N.  Y.)  375;  Radley  v.  Kenedy  (City  Ct  Brook.)  14  N.  Y.  Supp.  2G8.  But 
see  Moses  y.  Stevens,  2  Pick.  (Mass.)  332;  Thomas  ▼.  Dike,  11  Vt.  273.  Tbe 
defendant.  In  such  a  case,  may,  of  course,  set  off  any  legal  claim  against  the 
infant;  as,  for  instance,  a  claim  for  necessaries  furnished  him.  Meredith 
7.  Crawford,  34  Ind.  399. 

ITT  Stafford  v.  Roof,  9  CJow.  (N.  Y.)  G2G;  Corpe  t.  Overton,  10  Bing,  252; 
Millard  v.  Hewlett,  19  Wend.  (N.  Y.)  301.  And  see  cases  cited  in  nota  16S, 
supra. 

ITS  Ante,  pp.  254-257. 

iT»  McCarty  v.  Woodstock  Iron  Co.,  92  Ala.  463,  8  South.  Rep.  417. 
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TfaoQgh  an  infant  is  liable  for  his  torts,  it  is  well  settled  that  a 
breach  of  contract  cannot  be  treated  as  a  tort,  so  as  to  make  him 
liable.  The  wrong,  according  to  the  weight  of  authority,  must  be 
more  than  a  misfeasance  in  the  performance  of  the  contract,  and 
must  be  separate  from  and  independent  of  it"^  Where,  for  in- 
stance, an  infant  hired  a  horse  to  ride,  and  injured  it  by  overriding, 
it  was  held  that  he  could  not  be  made  liable  upon  the  contract  by 
framing  the  action  in  tort  for  negligence.  ^'^  Where,  on  the  other 
band,  an  infant  hired  a  horse  expressly  for  riding,  and  not  for 
jumping,  and  then  lent  it  to  a  friend,  who  killed  it  in  jumping,  he 
was  held  liable,  because  what  he  had  done  was  not  an  abuse  of  the 
contract,  bnt  an  act  which  he  was  expressly  forbidden  to  do,  and 
was,  therefore,  independent  of  the  contract.*'* 

The  fraud  of  an  infant  in  falsely  representing  himself  to  be  of 
age,  and  so  inducing  another  to  contract  with  him,  does  not  estop 
him  from  {heading  his  infancy  if  sued  upon  his  contract*".  He 

iM  Jennings  t.  RmidaU,  8  Term  R.  335,  Ewell,  Lead.  Cas.  185;  Ollson  v. 
Spear,  38  Yt  311;  Eaton  v.  HiU,  60  N.  H.  235;  Freeman  v.  Roland,  14  R.  L 
:u;  West  t.  Moore,  14  VL  447;  CampbeU  v.  Perkins,  8  N.  Y.,  at  page  440; 
Campbell  t.  Stakes,  2  Wend.  (N.  Y.)  137;  Mathews  v.  Cowan,  50  111.  341; 
PeniDse  v.  Cnrren,  3  Rawle  (Pa.)  351.  But  see  Ward  v.  Vance,  1  Nott  &  McC. 
TS.  U)  l«i;  Peigne  v.  Sutcllffe,  4  McOord  (S.  O.)  387;  Rice  v.  Boyer,  108  Ind. 
472, 9  N.  £.  Rep.  420;  Fltts  v.  Hall,  9  N.  H.  441.  An  infant  cannot  be  held  liar 
Me  for  fiUse  warranty  on  an  exchange  of  horses,  since  it  is  "a  case  in  which  the 
issmnpsit  is  clearly  the  foundation  of  the  action;  for  it  is  in  fact  undertaking 
that  the  horse  was  sound."  Green  v.  Greenbank,  2  Marsh.  485.  A  promise 
by  an  infant  to  mairy  is  not  binding  on  him,  but  he  may  nevertheless  be  held 
liable  for  his  tort  in  seducing  a  woman  under  premise  of  marriage.  Becker 
T.  Mason,  93  Mich.  336,  53  N.  W.  Rep.  361. 

iti  Jennings  T.  Rundall,  8  Term  R.  335.  He  may,  however,  sue  in  trespass^ 
though  be  cannot  bring  an  action  on  the  case,  as  the  latter,  but  not  the  former, 
woold  be  based  on  lawful  possession  in  defendant  under  the  contract  Camp- 
bell V.  Stakes,  2  Wend.  (N.  Y.)  137. 

1"  Bumard  v.  Haggis,  15  O.  B.  (N.  a)  45;  Homer  v.  Thwlng,  3  Pick. 
Olass.)  492;  Ray  v.  Tubbs,  60  Yt  688.  But  see  Penrose  v.  Curren,  3  Rawle 
(Pa.)  351. 

i»  Stndwell  v.  Shapter,  54  N.  Y.  249;  Burdett  v.  Williams,  30  Fed.  Rei^ 
697;  Wieland  v.  Kobick,  110  111.  16;  Conroe  v.  Birdsall,  1  Johns.  Cas.  (N.  Y.) 
127;   Merrlam  t.   Cunningham,  11  Gush.  (Mass.)  40;    Brown  y.  McCune,  5 
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may,  however,  according  to  the  weight  of  authority,  be  held  liable 
in  an  action  for  deceit^**  In  equity,  where  the  infant  has  falsely 
represented  that  he  was  of  age,  or  taken  active  steps  to  conceal  his 
age,  or  been  otherwise  guilty  of  fraud,  and  has  thereby  induced  the 
other  party  to  enter  into  the  contract,  his  fraud  will  estop  him  from 
pleading  his  infancy  to  the  other's  prejudice."'  Mere  failure  to 
disclose  his  age,  however,  is  not  such  fraud  as  will  warrant  equita- 
ble interference  with  the  common-law  rule,***  Where  an  infant 
obtains  goods  by  false  and  fraudulent  representations  as  to  his 
age,  the  better  opinion  is  that  the  other  party  may  rescind  and 
recover  them  back.*" 

We  have  already  to  some  extent  noticed  the  remedies  of  the 
adult  party  where  an  infant  repudiates  his  contract  after  haviD<; 
received  the  consideration.  We  have  seen  that,  where  the  infant 
has  the  consideration  in  kind  when  he  repudiates  his  executed  con- 
tract, most  courts  will  require  him  to  return  it  before  they  will 
allow  him  to  recover  what  he  has  parted  with,  or  for  what  he  has 
done.  We  have  also  seen  that  executory  contracts  of  an  infant 
may  be  disaffirmed  by  him  without  returning  the  consideration  he 
has  received,  even  though  he  may  have  it  in  kind.  In  such  a  case, 
however,  he  no  longer  has  a  right  to  hold  the  consideration;  and,  if 

Sandf.  (N.  Y.)  228;  Burley  v.  Russell,  10  N.  H.  184;  Conrad  v.  Lane,  26  Bllnn. 
380,  4  N.  W.  Rep.  695;  Sims  v.  Everhardt,  102  U.  S.  300;  Norris  v.  Vance, 
3  Rich.  (S.  O.)  164;  Wbitcomb  v.  Joslyn,  51  Vt  79;  McKamy  v.  Cooper,  81 
Ga.  679, 8  S.  E.  Rep.  312,  But  see  Bradshaw  v.  Van  Wiokle,  133  Ind.  134, 32  N. 
Bl  Rep.  877;  Lacy  v.  Pixler  (Mo.)  25  S.  W.  Rep.  206.  Contra,  under  Kansas 
statute.     Dillon  v.  Burnham,  43  Kan.  77,  22  Pac.  Rep.  1016. 

i«4  Fltts  V.  Hall,  9  N.  H.  441;  Rice  v.  Boyer.  108  Ind.  472,  9  N.  B.  Rep.  420; 
Wallace  v.  Morss,  5  Hill  (N.  Y.)  391;  Burley  v.  RusseU.  10  N.  H.  184;  Bfan- 
ning  V.  Johnson,  26  Ala-  446;  Eckstein  v.  Frank,  1  Daly  (N.  Y.)  334.  Contra. 
Nash  V.  Jewett,  01  Vt  501,  IS  Atl.  Rep.  47;  Johnson  v.  Pie,  1  Sid.  258. 

i«B  Ferguson  v.  Bobo,  54  Miss.  121.  Seo  Evans  v.  Morgan,  69  Miss.  328,  12 
South.  Rep.  270;  Charles  v.  Hastedt  (N.  J.  Eq.)  26  Atl.  Rep.  564;  Thormaehlen 
V.  Kaeppel  (Wis.)  56  N.  W.  Rep.  lOSO. 

i8«  Baker  v.  Stone,  136  Mass.  405;  Sewell  v.  Sewell,  92  Ky.  500,  18  &  W. 
Rep.  162;  Davidson  v.  Young,  38  111.  145;  BanUey  v.  Wolf,  60  Miss.  420; 
Price  V.  Jennings,  62  Ind.  111. 

1ST  Badger  ▼.  Phlnney,  15  Mass.  359;  Neff  v.  Landts,  110  Pa^^t  204,  1  AtL 
Rep.  177. 
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he  fails  to  return  it,  he  is,  according  to  the  better  opinion,  g:aill7  of 
a  tort,  for  which  the  other  party  may  maintain  an  action."' 

If  the  infant,  while  rightfully  in  possession  of  the  consideration 
which  he  has  received,  has  wasted  or  disposed  of  it  during  his  mi- 
nority, and  he  is  allowed  to  disaffirm  his  contract,  the  other  party  is 
remedilesa,^^  unless  he  can  trace  the  property  into  the  hands  of 
those  who  obtained  it  from  the  infant. 

IK8ANE  FEBSONS— IN  GENERAL. 

140.  Ab  a  role,  a  contract  entered  into  by  an  insane  per- 
son, or  person  non  compos  mentis,  is  voidable  at  his  option; 
but  the  rule  is  subject  to  exceptions,  as  follows: 

EXCEPTIONS— (a)  The  following  contracts  are  valid 
and  binding: 

(1)  Contracts  created  by  law.  ^ 

(2)  Contracts  for  necessaries  famished  to  himself, 

or  to  his  wife  or  children. 
(S)  In  most,  but  not  all,  jurisdictions,  where  the 
sane  party  acted  fsiirly  and  in  good  faith, 
without  actual  or  constructive  knowledge 
of  the  other's  insanity,  and  the  contract 
has  been  so  far  executed  that  he  cannot 
be  placed  in  statu  quo. 
(b)  The  following  contracts  are  void: 

(1)  In  most,  but  not  all,  jurisdictions,  contracts 

by  a  person  who  has  been  judicially  de- 
clared insane  on  inquisition,  and  placed 
under  guardianship. 

(2)  In  a  few  jurisdictions,  deeds  and  powers  of 

attorney  or  other  appointments  of  an 
agent. 

141.  A  person  is  non  compos  mentis  when  he  enters  into 
a  contract  if,  by  reason  of  idiocy,  lunacy,  monomania,  or 

iM  Badger  ▼.  Phimiey,  15  Mass.  859;   Mustard  t.  Wohlford,  15  Grat  (Va.) 
829;  Yaase  t.  Smttli,  6  Orancli,  226;  Mamilng  y.  Joluison,  26  Ala.  446. 
t«t  Ante*  p.  256*  note  105. 
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Other  defect  or  disease  of  the  mind^  he  is  at  that  particular 
time  incapable  of  understanding  the  nature  and  effect  of 
that  particular  contract. 

Formerlj  it  was  tiionght  that  a  man  could  not  avoid  a  contract 
entered  into  while  he  was  non  compos  mentis.  It  was  said  to  be  a 
maxim  of  the  common  law  that  no  man  of  full  age  should  be  allowed 
by  plea  to  stultify  himself,  and  thereby  avoid  his  own  deed  or  con- 
tract"* It  seems,  however,  that  this  never  was  the  common  law, 
and  that  the  cases  so  holding  were  erroneous."*  At  any  rate,  the 
doctrine  has  long  since  been  exploded,  and  it  is  universally  held  in 
England  and  with  us  that  a  contract  made  by  a  person  who,  to  the 
knowledge  of  the  other  party  at  least,  is  so  lacking  in  mental  ca- 
pacity from  idiocy,  lunacy,  senile  dementia,  or  other  defect  or  disease 
of  the  mind,  that  he  is  incapable  of  understanding  what  he  is  doing, 
is  voidable."*  The  fundamental  idea  of  a  contract  is  that  it  re- 
quires the  assent  of  two  minds,  but  a  lunatic,  or  a  person  otherwise 
non  compos  mentis,  has  no  mind,  and  is  therefore  incapable  of  as- 
senting. 

The  incapacity  may  result  from  lunacy,***  from  idiocy,***  from 
senile  dementia,***  or  any  other  defect  or  disease  of  the  mind,  what 

1*0  Beverley's  Oase,  4  Ck>ke,  123;  Go.  LItt  147;  2  Bl.  Oomm.  292. 

!•!  Fitzh.  Nat  Brev.  202;  Tates  v.  Boen,  2  Strange,  1104;  Websttt  v.  Wood 
ford,  3  Day  (Conn.)  90;  MitcbeU  t.  Kingman,  6  Pick.  (Mass.)  431. 

!•«  Webster  v.  Woodford,  3  Day  (Conn.)  90;  MitcheU  v.  Kingman,  5  Pick. 
(Mass.)  431;  Rice  v.  Peet,  16  Johns.  (N.  Y.)  503;  Seaver  t.  Phelps,  11  Pick. 
(Mass.)  304;  M(MTis  ▼.  Clay,  8  Jones  (N.  C.)  216;  Lans  ▼.  Whidden,  2  N.  H. 
435;  Burke  t.  AUen,  29  N.  H.  lOd;  Thomtmi  ▼.  Appleton,  29  Me.  298;  Bensell 
V.  Chancellor,  5  Whart  (Pa.)  371;  Bumham  v.  Mitchell,  34  Wis.  117;  Tolson 
y.  Garner,  15  Mo.  494;  Pearl  v.  McDowell,  3  J.  J.  Marsh.  (Ky.)  668;  Dexter 
V.  HaU,  15  Wall.  9,  20;  Ducker  v.  Whitson,  112  N.  O.  44,  16  a  B.  Rep.  854; 
Van  Deusen  v.  Sweet,  51  N.  Y.  37a 

iM  Menitt  v.  Gumaer,  2  0)w.  (N.  Y.)  552. 

104  Burnham  t.  KidweH,  113  lU.  425;  BaU  ▼.  Mannin,  3  BUgh  (X.  S.)  1, 
Ewell,  Lead.  Cns.  534. 

i^BAs  to  weakness  of  intellect  or  imbecility  from  old  age,  see  Stone  t. 
Wilbem,  83  IlL  105;  Jeneson  v.  Jeneson.  66  111.  259;  GuUd  ▼.  Hull  127  111. 
523,  20  N.  E.  Rep.  665;  Peabody  ▼.  KendaU,  145  lU.  519,  82  N.  B.  Rep.  674; 
Argo  y.  Coffin.  142  111.  368,  32  N.  E.  Rep.  679;  Lynch  v.  Doran,  95  Mich. 
S95,  54  N.  W.  Rep.  882;   Arnold  T.  Whitcomb,  83  Mich.  19,  46  M.  W.  Rep. 
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ever  may  be  its  cause.***  To  render  a  person  thus  incapable  of 
contracting,  his  infirmity  need  not  be  so  great  as  to  dethrone  his 
reason,  nor  amount  to  entire  want  of  reason;**^  but,  on  the  other 
hand,  it  must  be  something  more  than  mere  weakness  of  intellect**' 
It  must  be  such  as  to  render  the  person  incapable  of  knowing  what 
he  is  about,  or,  to  be  more  accurate,  of  comprehending  the  subject 
of  the  contract,  and  its  nature  and  probable  consequences.***    A 

1Q29;  Stewart  y.  Flint,  69  Vt  144,  8  AtL  Rep.  801;  King  ▼.  Oummlngs,  60  Yt 
502,  11  Atl,  Rep.  727;  Keeble  v.  Cummins,  5  Hayw.  (Tenn.)  43;  Coleman 
T.  Fraser,  3  Bush  (Ky.)  300;  Bressey's  Adm*r  v.  Gross  (KyO  17  S.  W.  Rep. 
150;  Clark  t.  Kirkpatrick  (S.  J.  Ch.)  16  Atl.  Rep.  309;  Trimbo  t.  Trimbo, 
47  Minn.  389,  50  N.  W.  Rep.  350;  Cole  v.  Cole,  21  Neb.  84,  31  N.  W.  Rep.  493; 
Crowe  V.  Peters,  63  Mo.  429;  Shaw  v.  Ball,  55  Iowa,  55,  7  N.  W.  Rep.  413; 
MtnhaU  v.  Marahall.  75  Iowa.  132.  39  N.  W.  Rep.  230;  Cocke  ▼.  Hontgom- 
eiy,  75  Iowa,  259,  39  N.  W.  Rep.  386.  Old  age  is  not  of  Itself  evidence  of 
Incapacity  to  make  a  binding  contract.  Buckey  v.  Buckey  (W.  Va.)  18  S. 
E.  Bej^,  383.     And  see  cases  cited  above. 

i»*8ee  Henderson  v.  McGregor,  30  Wis.  78;  Brothers  v.  Bank,  84  Wis.  381, 
54  N.  W.  Rep.  786;  Somes  v.  Skinner,  16  Mass.  348;  Hale  v.  Brown,  11  Ala. 
S7;  Cooant  v.  Jackson,  16  Vt  335;  Wilson  v.  Oldham,  12  B.  Mon.  (Ky.)  55; 
Johnson  v.  Cbadwell,  8  Humph.  (Tenn.)  145.  The  cause  of  the  mental  in- 
firmity being  immaterial,  a  person  non  compos  mentis  may  avoid  his  con- 
tracts^ though  his  insanity  is  the  result  of  habitual  drunkenness.  Bliss  v. 
Gonnecticat  R.  Co.,  24  Vt  424;  Menkins  ▼.  Lightner,  18  Ul.  282.  Indeed,  a^ 
we  shall  presently  see^  a  contract  may  be  avoided  because  of  drunkenness. 

UT  BaU  ▼.  Mannin,  3  BUgh  (N.  S.)  1;  Ewell,  Lead.  Cas.  534. 

iM  Dennett  y.  Dennett.  44  N.  H.  531;  Stone  v.  Wilbem.  83  111.  105;  Law- 
rence V.  Willis,  75  N.  0.  471;  Simonton  v.  Bacon.  49  Miss.  582;  Des  Moines 
Nat.  Bank  ▼.  Chisholm,  71  Iowa,  675,  33  N.  W.  Rep.  234;  Famam  v.  Brooks, 
9  Pick.  (Masa)  212;  West  v.  Russell,  48  Mich.  74,  11  N.  W.  Rep.  812;  Cocke 
v.  Montgomery,  75  Iowa,  259,  39  N.  W.  Rep.  386;  Guild  v.  Hull,  127  111.  523, 
20  N.  £.  Rep.  6G5;  Davis  v.  PhUlips,  85  Mich.  198,  48  K.  W.  Rep.  513;  White 
T.  Farley,  81  Ala.  563,  8  South.  Rep.  213;  Maddox  v.  Simmons,  31  Oa.  52S; 
Willemin  v.  Dunn,  93  IlL  511;  Kimball  v.  Cuddy,  117  lU.  213,  7  N.  E.  Rep.  58^: 
Dewciy  ▼.  Allgize,  87  Neb.  6^  55  N.  W.  Rep.  276;  Miller  v.  Craig,  36  111.  110; 
Cahi  ▼.  Warford«  8S  Md.  23;  Cadwallader  v.  West,  48  Mo.  483.  The  fact 
tliat  a  person  is  deaf  and  dumb  does  not  alone  render  him  incapable  of  con- 
tiactlng.  See  Brower  v.  Fisher,  4  Johns.  Ch.  (N.  Y.)  441;  Brown  v.  Brown, 
a  Ooon.  290;  Bamett  t.  Bamett,  1  Jones,  Bq.  (N.  C)  221. 

>M  Bishop,  Oont  f  962;  Dennett  v.  Dennett,  44  N.  H.  531;  Perry  ▼.  Pearson, 
135  lU.  218,  25  N.  £.  Rep.  630;  Bond  v.  Bond,  7  Allen  (Mass.)  1;  Young  ▼. 
Stevens,  48  N.  H.  135;  Musselman  v.  Cravens,  47  Ind.  1;  Lilly  v.  Waggoner, 
27  111.  396;  Baldwin  t.  Dunton,  40  111.  188;  Titcomb  v.  Yantyle,  84  111.  371; 
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person  need  not  be  permanently  insane  to  be  incapable  of  making 
a  binding  contract  It  is  enough  if  he  is  insane  at  the  time  he  en- 
ters into  the  contract.*®^  On  the  other  hand,  the  contract  must 
have  been  made  while  insane,  for,  if  made  during  a  lucid  interval, 
it  is  binding."* 

Nor  need  the  insanity  be  general  A  person  who  is  laboring  un- 
der an  insane  delusion  is  incapable  of  making  a  binding  contract 
if  his  delusion  is  so  connected  with  the  subject-matter  of  the  particu- 
lar contract  as  to  render  him  incapable  of  comprehending  its  nature 
and  probable  consequences.  If  such  was  his  condition,  he  may 
avoid  the  contract,  though  he  may  have  been  perfectly  sane  in  re- 
spect of  other  matters,  and  might  have  been  able  to  make  a  binding 
contract  in  reference  to  some  other  subject-matter.*^*  The  mono- 
mania must  have  been  so  connected  with  the  subject  of  the  contract 
in  order  to  avoid  it*** 

Worthlngton  v.  Worthlngton  (Md.)  20  Atl.  Rep.  911;  Brown  v.  Brown,  108 
Mass.  38G;  Crowther  v.  Rowlandson,  27  CaL  381;  Somers  v.  Pumphrey,  24 
[nd.  231;  Burnham  v.  MltchpU,  34  Wis.  130;  Henderson  v.  McGregor,  30 
Wis.  78;  Hovey  v.  Chase,  52  Me.  304;  Hovey  v.  Hobson,  55  Me.  256;  Alman 
V.  Stoyt,  42  Pa.  St.  114;  Noel  v.  Karper,  53  Pa.  St  97;  Dlcken  v.  Johnson. 
7  Ga,  484;  Lozear  v.  Shields.  23  N.  J.  Eq"  50^1  TOlsonV.  Gamer,  15  Mo.  494. 
«oo  Curtis  V.  Brownell,  42  Mich.  165,  3  N.  W.  936;  Peaslee  v.  Bobbins.  3 
Mete.  (Mass.)  164;  Jenners  v.  Howard.  6  Blackf.  (Ind.)  240. 

201  Hall  V.  Warren,  9  Ves.  605;  Lilly  v.  Waggoner,  27  111.  395;  McCwmlck 
V.  LitUer.  85  III.  62;  Smith  v.  Smith,  108  N.  O.  365,  12  S.  B.  Rep.  1046,  and 
13  S.  E.  Rep.  113;  Jones  v.  Perkins,  5  B.  M(mi.  (Ky.)  222;  Norman  v.  Georgia 
Loon  &  Trust  Co.  (Ga.)  18  S.  E.  Rep.  27;  Beckwith  v.  Butler,  1  Wash.  (Va.)  224; 
Cai-penter  v.  Carpenter,  8  Bush  (Ky.)  283;  Staples  v.  Wellington,  68  Me.  453; 
Stewart  v.  Reddit,  3  Md.  81.  The  authorities  are  conflicting  as  to  whether 
the  burden  is  on  the  other  party  to  show  that  the  contract  was  made  in  a 
lucid  interval.  That  it  is,  see  Fishbume  v.  Ferguson^s  Heirs,  84  Va.  87.  4 
S.  E.  Rep.  575;  Sheets  v.  Bray.  125  Ind.  33,  24  N.  B.  Rep.  357;  HaU  v.  War- 
ren, 9  Ves.  605.     Contra,  Wright  v.  Wright,  139  Mass.  177,  29  N.  B.  Rep.  380. 

202  Bond  v.  Bond,  7  Allen  (Mass.)  1;  Riggs  v.  American  Tract  Soc,  95  X. 
Y.  503;  Dennett  v.  Dennett,  44  N.  H.  531;  Searle  v.  Galbraith,  73  m,  269; 
Alston  V.  Boyd,  6  Humph.  (Tenn.)  504;  Samuel  v.  Marshall,  3  Leigh  (Va.)  567; 
Soyce  V.  Smith,  9  Grat  (Va.)  704.  Monomania  on  the  subject  of  rellgi<Hi  or 
spiritualism.  Boyce  v.  Smith,  9  Grat.  (Va.)  704;  Lewis  v.  Arbuckle,  85  Iowa, 
335,  52  N.  W.  Rep.  237;  West  v.  Russell,  48  Mich.  74,  11  N.  W.  Rep.  812; 
Burgess  v.  Pollock.  53  Iowa,  273.  5  X.  W.  Rep.  179. 

SOS  Boyce  v.  Smith.  9  Grat.  (Va.)  7(H. 
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^<x(  fif  CmtracU. 

ThuB  far  we  have  spoken  of  the  contracts  of  a  person  non  compos 
mentis  as  being  roidable  only,  and  as  a  rule  they  are  so;  but,  as  in 
the  case  of  infants,  some  of  his  contracts  are  yalld,  and  some  of  them 
are  held  to  be  absolutely  void.  In  some  jurisdictions  the  contract 
is  held  binding  where  the  other  party  acted  in  good  faith,  and  with- 
out knowledge  of  the  insanity.  Of  this  we  will  presently  speak  at 
some  length. 

Same — Contmcts  Created  by  Law. 

As  in  the  case  of  infancy,  the  rule  that  a  person  may  avoid  a  con- 
tract made  while  he  was  insane  does  not  apply  to  contracts  created 
by  law,  for  in  these  contracts  the  consent  of  the  party  is  not  neces- 
sary.*^* 

Same — Contracts  for  Neceseariee. 

Nor  does  the  rule  apply  to  the  contracts  of  a  person  non  compos  men- 
tis for  necessaries  furnished  to  himself  or  to  his  wife  and  children.'®* 
The  rules  on  this  subject  are  substantially  the  same  as  in  the  case 
of  an  infant's  contracts  for  necessaries;  except,  it  seems,  that,  un- 
like an  Infant,  a  person  non  compos  mentis  is  liable  for  labor  and 
materials  furnished  for  the  preservation  of  his  estate,  where  they 
were  necessary  for  its  preservation.*®*  In  all  cases  the  credit  must 
have  been  given  to  the  insane  person,  and  not  to  some  third  person, 
or  the  law  will  not  imply  a  contract  on  his  part.*®^  The  fact  that  the 
person  has  been  judicially  declared  insane,  and  placed  under  guar- 
dianship, does  not  prevent  his  liability  for  necessaries.'®* 

MAReando  v.  Misplay,  90  Mo.  251,  2  S.  W.  Rep.  405. 

«« La  Rue  ▼.  GUky8on._4  Pa.  St  375:  Richardson  v.  Strong,  13  Ind.  (N.  C.) 
106;"McCormlck  v.  Littler,  85  111.  02;  Baxter  v.  Portsmouth.  6  Bam.  &  O. 
170;  Van  Horn  v.  Hann,  38  N.  J.  Law,  207;  Read  v.  Legard,  6  Exch.  636; 
Searles  v.  Pipkin,  69  N.  C.  513;  Shaw  v.  Thompson,  16  Pick.  (Mass.)  198; 
Sawyer  v.  Lofkin,  56  Me.  306;  Reando  v.  MispUiy,  90  Ma  251,  2  S.  W.  Rep.  405; 
Pearl  ▼.  McDoweU,  3  J.  J.  Marsh.  (Ky.)  658;  Kendall  v.  May,  10  Allen  (Mass.) 
58;  Rhodes  v.  Rhodes,  44  Ch.  Div.  94;  Sceva  v.  True,  53  N.  H.  627.  Liability 
for  necessaries  furnished  his  wife.  Read  v.  Legard,  supra.  He  has  even  been 
held  liable  for  luxuries  furnished  In  good  faith.  Kendall  v.  May,  supra; 
post,  pp.  715,  77& 

^••Wmiams  V.  Wentworth,  5  Beav.  325, 

MTBiah.  Coat  i  968;  Massachusetts  Hospital  v.  Fairbanks,  129  Mass.  78; 
132  Mass.  414. 

>M  McCrUlis  V.  Bartlett,  8  N.  H.  560;  Sawyer  v.  Lufkin,  56  Me.  308;  Reando 
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Same — Void  and  Voidable. 

It  haa  been  held  by  some  courts  that  the  deed  of  an  insane  per- 
son,***  or  a  power  of  attorney  or  other  appointment  of  an  agent,*" 
is  absolutely  void.  In  most  jurisdictions,  however,  no  distinction  is 
made  in  this  respect  between  the  deed  of  an  insane  person  and  that 
of  an  infant  It  is  held  to  be  voidable,  and  not  void.'^'  As  a  gen- 
eral, and  almost  universal,  rule,  all  his  contracts  other  than  valid 
ones  are  not  void,  but  simply  voidable  at  his  option ;  ***  and  they  are 
binding  on  the  other  party  if  he  elects  to  hold  him.*" 

htquigUion  and  Adjiuiication  of  Lunacy. 

In  most  jurisdictions  it  is  held — in  some,  however,  by  reason  of 
express  statutory  provisions — that  if  a  person  has  been  judicially 
determined  to  be  insane,  and  placed  under  guardianship,  the  decree 
and  letters  of  guardianship  take  from  him  all  capacity  to  contract^ 
and  that  his  contracts  while  under  guardianship  are  absolutely 

V.  liisplay,  90  Mo.  251«  2  8.  W.  Rep.  406;   Baxter  v.  Portsmouth,  0  Bam.  & 
a  170;  Fruitt  v.  Anderson,  12  lU.  App.  421. 

io»  Van  Deusen  v.  Sweet,  51  N.  Y.  378  (but  see  Ingraham  v.  Baldwin,  9  K. 
Y.  45);  Rogers  v.  BlackweU,  49  Mich.  192,  13  N.  W.  Rep.  512;  Inje^Egtalo- 
of  Dosllver,  5  Rawlej[Ea.)  Ill;  Farley  v.  Parker,  6  Or.  105;  Goodyear  v. 
TCdams  (Sup.)  Tn.  Y.  Supp.  275;  Brown  v.  Miles  (Sup.)  16  N.  Y.  Supp.  251; 
EHdw  V.  Schumacher,  18  Colo.  433,  33  Pac.  Rep.  175;  Thompson  v.  Leach. 
3Salk.300. 

sio  Dexter  v.  Hall,  15  Wall  9.  And  see  Marvin  v.  IngUs,  39  How.  Pr.  (N. 
Y.)  329. 

sii  Hovey  v.  Hobson,  53  Me.  451;  Wait  v.  Maxwell,  5  Pick.  (Mass.)  217; 
Key  V.  Davis,  1  Md.  32;  Gibson  v.  Soper,  6  Gray  (Mass.)  279;  Arnold  v. 
Richmond  Iron  Works,  1  Gray  (Mass.)  434;  Allls  v.  Billings,  6  Mete  (Mass.) 
415;  Evans  v.  Horan,  52  Md.  002;  Bumham  v.  Kidwell,  113  IlL  425;  Baton 
v.  Eaton,  37  N.  J.  Law,  108;  Boyer  v.  Beri-yman,  123  Ind.  451,  24  N.  E.  Rep. 
249;  Somers  v.  Pumphrey,  24  Ind.  234;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh. 
(Ky.)  245;  Allen  v.  BerryhiU,  27  Iowa,  534. 

ii>  Allls  V.  Billings,  6  Mete.  (Mass.)  415;  Eaton  v.  Eaton,  37  N.  J.  Iaw, 
106;  Allen  v.  BerryhiU,  27  Iowa,  534;  Carrier  v.  Sears,  4  Allra  (Mass.)  326; 
Key  V.  Davis,  1  Md.  42;  Chew  v.  Bank  of  Baltimore,  14  Md.  318;  Borke  v. 
Allen,  29  N.  H.  lOG;  Burnham  v.  Kldwell,  113  111.  425;  Arnold  v.  Richmond 
Iron  Works,  1  Gray  (Mass.)  434;  Hovey  v.  Hobson,  53  Me.  451;  Boyer  ▼. 
Berryman,  123  Ind.  451,  24  N.  E.  Rep.  249;  RUey  v.  Garter,  76  Md.  581,  25 
Ati.  Rep.  667. 

*tz  Harmon  v.  Harmon,  51  Fed.  Rep.  113;  Allen  v.  BerryhiU,  27  Iowa,  634. 


Ch.  6]  INSANE    PERSONS.  269 

Toid."*  In  other  jurisdictions  the  fact  that  he  has  been  adjudged 
iBsaoe,  and  placed  under  guardianship,  only  raises  a  presumption 
of  incapacity  to  contract,  which  may  be  rebutted;  but  the  presump- 
tion is  very  strong,  and  the  proof  of  capacity  must  be  clear.*"  As 
we  have  seen,  the  fact  that  an  insane  person  is  under  guardianship 
does  not  affect  his  liability  for  necessaries.*" 

Ignonmee  and  Good  Faith  of  the  Other  Party, 

As  to  whether  a  contract  made  by  an  insane  person  can  be  avoided 
by  him  where  the  other  party  acted  in  good  faith,  and  was  ignorant 
of  his  infirmity,  the  authorities  are  in  direct  conflict.  Probably  in 
most,  if  not  all,  jurisdictions,  a  contract  which  is  wholly  executory 
win  not,  under  any  circumstances,  be  enforced  against  him. 

Where  the  contract  is  executed  in  whole  or  in  part,  some  of  the 
courts  hold  that  it  may  nevertheless  be  avoided  by  him,  though  it 
is  fair  and  reasonable,  and  though  it  was  entered  into  by  the  other 
party  in  perfect  good  faith,  and  in  ignorance  of  his  infirmity,  and 
though  the  parlies  cannot  be  placed  in  statu  quo.*^*  In  Massachu- 
aettSj  for  instance,  it  was  held  that,  in  trover  for  a  note  pledged  to 

•"Wait  V.  MaxweU,  5  Pick.  (Mass.)  217;  Leonard  v.  Leonard,  14  Pick. 
•  (MasB.)  280;  Hmmelfl  v.  Gerner,  80  Mo.  474;  Fitzhugh  v.  Wilcox,  12  Barb. 
(X,  Y.)  235;  Bradbury  ▼.  Place  (Me.)  10  Aa  Rep.  461;  Mohr  v.  Tulip.  40  Wis. 
«i6;  Knox  ▼.  Haug,  48  Minn.  58»  50  N.  W.  Rep.  9^^;  Griswold  y.  Butler,  3 
Conn.  227.  Not  only  must  there  have  been  an  adjudication  of  lunacy,  but 
the  lunatic  must  be  actually  under  guardianship.  U,  for  Instance,  the  guard- 
Ian  |8  discharged  as  bdng  an  unsuitable  person,  and  no  other  guardian  is  ap- 
pointed, the  decree  adjudging  the  ward  insane  is  not  concluslye  as  to  his 
incapacity  after  the  guardian's  discharge.  Wlllworth  y.  Leonard,  156  Mass. 
'Tt,  31  N.  E.  Rep.  299.  The  rule,  it  ha3  been  held,  does  not  apply  to  statu- 
tory proceedings  merely  to  determine  whether  a  person  is  Insane  and  in  need 
of  care  and  treatment  for  the  purpose  of  committing  him  to  a  hospital  for  the 
inaane.    Knox  y.  Haug,  supra. 

»s  As  to  this,  see  MoU  y.  Mott,  49  N.  J.  Eq.  192,  22  AtL  Rep.  997;  Hart  y. 
Deamer,  6  Wend.  (N.  Y.)  497;  Parker  y.  Davis,  8  Jones  (N.  0.)  460;  Hopson  y. 
Boyd,  6  B.  M<m.  (Ky.)  296;  Snook  y.  Watts,  11  Beav.  105;  Gangwere's  Es- 
tote,  14  Pa,  St  417. 

>i«  Ante,  p.  2G7. 

"•Searer  y.  Phelps,  11  Pick.  (Mass.)  304;  Ajiglo-Callfomla  Bank  y.  Ames, 
27  Fed.  Rep.  727;  Hovey  y.  Hobson,  53  Me.  451;  Fitzgerald  v.  Reed,  9  Smedes 
k  M.  (Miss.)  94;  Sullivan  v.  Flynn,  20  D.  C.  396;  Rogers  v.  Blackwell,  49 
Hlcb.  192,  13  N.  W.  Rep.  512. 
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the  defendant  bj  the  plaintiff  while  insane,  it  was  no  defense  that 
the  defendant,  when  he  took  the  pledge,  did  not  know  the  plaintifF 
was  insane,  and  had  no  reason  to  snspect  it,  and  did  not  overreach 
him,  nor  practice  an}^  fraud  or  unfairness.  "The  fairness  of  the  de- 
fendant's conduct,"  it  was  said,  "cannot  supply  the  plaintiff*s  want  of 
capacity."  *" 

The  weight  of  authority,  however,  both  in  this  country  and  in 
England,  is  in  favor  of  the  doctrine  that,  where  the  contract  has 
been  executed  in  part,  and  the  parties  cannot  be  restored  to  their 
former  positions,  proof  of  the  actual  insanity  of  one  of  the  parties 
at  the  time  of  making  the  contract,  unaccompanied  by  any  proof 
that  the  other  knew  of  his  condition,  will  not  suffice  to  avoid  the 
contract  In  a  leading  English  case  a  lunatic  had  purchased  an- 
nuities of  a  society,  paid  the  money,  and  died,  whereupon  his  ad- 
ministratrix sued  the  society  to  recover  back  the  money  on  the 
ground  that  the  contract  was  void.  The  jury  found  that  at  the  time 
of  the  contract  the  deceased  was  insane,  but  that  there  was  nothing 
to  indicate  this  to  the  defendant,  and  that  the  transaction  was  in 
good  faith.  It  was  held  that  the  money  could  not  be  recovered. 
"The  modem  cases  show,"  it  was  said,  "that  when  that  state  of  mind 
was  unknown  to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic,  the  defense  cannot  prevail,  especially  where 
the  contract  is  not  merely  executoiy,  but  executed  in  whole  or  in 
part,  and  the  parties  cannot  be  restored  to  their  original  posi- 
tion."**® This  case  has  been  expressly  followed  and  applied  in  a 
number  of  our  courts,  while  others,  though  not  citing  it,  have  laid 
down  the  same  doctrine.*** 

«i»  Seaver  v.  Phelps,  supra. 

220  Moltoii  V.  Cararoiix.  2  Exch.  489,  4  Exch.  17.  And  see  Imperial  Loan 
CJo.  V.  Stone   [1892]  1  Q.  B.  599. 

221  Eaton  V.  Eaton,  37  N.  J.  Law,  108;   Lancaster  Ck).  Bank  v-  ifftnrft^  TO 
^  Pa.  St  407;  Mutual  Life  Ina  Ck>.  ▼.  Hunt,  7^  N.T".  541;  Riley  t.  Albany  Sav. 

Bank,  30  Hun  (N.  Y.)  519  ;  Ingraham  y.  Baldwin,  9  N.  Y.  45;  Boyer  t.  Beny- 
man,  123  Ind.  451,  24  N.  E.  Rep.  249;  Lincoln  v.  Buckmasta-,  32  Vt.  652: 
Young  V.  Stevens,  48  N.  H.  136;  Schaps  v.  Lehner  (Minn.)  55  N.  W.  Rep.  911; 
Gribben  v.  Maxwell,  34  Kan.  8;  Abbott  t.  Creal.  56  Iowa,  175,  9  N.  W.  Rep. 
115;  Behrcns  v.  McKenzle,  23  Iowa,  333;  Shoulters  r.  Allen,  51  Mich.  529. 
10  N.  W.  Rep.  888;  Matthlessen  R.  Co.  v.  McMahon,  38  N.  J.  Law,  536;  Bum- 
bam  T.  KidweU,  113  lU.  425;   Scanlon  7.  Ck>bb,  85  lU.  296;   Fay  y.  Burditt 
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The  doctrine  thus  stated,  however,  is  not  to  be  applied  as  a  tech- 
nical role  in  all  cases.  'The  cases  will  disclose,"  it  has  been  said, 
''that  one  dealing  with  an  insane  person,  and  not  knowing  his  con- 
dition, or  any  facts  to  put  him  on  his  gnard,  will  be  protected  by  the 
courts  of  law  and  equity  against  such  i)erson's  repudiating  his  con- 
tract on  the  ground  of  his  mental  incapacity.  But  the  rule  is  not 
a  technical  one,  to  be  relied  on  at  all  times  and  under  all  circum- 
stances. It  is  applied  in  each  case  only  to  prevent  a  wrong  being 
done,  and  is  based  on  the  principle  that  'the  law  will  not  permit  the 
lunatic's  infirmity  to  be  made  an  instrument  of  fraud.' "  *** 

SAME— BATIFICATION  AND  AVOIDANCE. 

142.  The  voidable  contract  of  a  person  non  compos 
mentis  may  be  ratified  or  avoided  by  himself  when  sane, 
or  by  his  guardian  dorinK  insanity,  or  by  his  representa- 
tives or  heirs  after  his  death. 

143.  By  the  weight  of  authority  the  right  to  disaffirm 
is  personal,  and  neither  the  other  party  nor  third  persons 
can  avoid  it. 

144.  In  a  few  jurisdictions  the  consideration  received  by 
the  insane  person  need  not  be  returned  as  a  condition  pre- 
cedent to  avoidance  if  he  is  unable  to  return  it.^ 

146.  The  contract  can  be  avoided  as  against  bona  fide  pur- 
chasers. 

81  Ind.  433;  Wflder  v.  Weakley,  84  Ind.  181;  Northwestern  Ins.  Co.  v. 
BUnkenriiip.  94  Ind.  535;  McCormick  y.  Littler,  85  111.  62;  Lancaster  County 
Bant  T.  Moore,  78  Pa.  St.  407;  Seals  v.  Lee,  tft  F«  Rt  &(\:  Carr  v.  HoUlday, 
1  DeT.  &  B.  £q.  (N.  d)  344;  Riggan  v.  Green,  80  N.  C.  236;  Myers  T.  Knabe, 
51  KaiL  720,  33  Pac.  Rep.  602.  If,  however,  the  lunatic  has  received  no 
benefit  under  the  contract,  it  has  been  said  that  he  can  recover  what  he 
has  iMTted  with,  notwithstanding  the  other  party's  good  faith.  Lincoln  v. 
BudLmaster,  32  Yt  658;  Van  Patton  v.  Reals,  46  Iowa,  63. 

sss  Knowlton's  Anson,  Cont  116,  note. 

»t  As  we  have  seen,  however,  most  courts  hold  that  a  contract  entered  into 
bj  the  other  party  fairly  and  in  good  faith  in  ignorance  of  the  other's  insanity 
cannot  be  avoided  if  so  far  executed  that  the  parties  cannot  be  placed  in 
stata  quo.    Ante,  p.  270. 
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The  voidable  contracts  of  a  x>erson  non  compos  mentis  may  be 
ratified  or  disaffirmed  by  him  when  he  becomes  sane,  or  daring  a 
lucid  interval ;  ***  or,  during  the  continuance  of  his  infirmity,  by  his 
committee  or  guardian;"*  or,  after  his  death,  by  his  personal  rep- 
resentative"* or  his  heirs.**^  The  privilege  is  personal  to  the  in- 
sane person,  or  those  who  thus  represent  him;  and  neither  the  other 
party  to  the  contract  nor  third  persons  can  avoid  it***  Ratifica- 
tion or  disaffirmance  need  not  be  in  express  words,  but  may  be  by 
conduct,  as  in  the  case  of  ratification  or  disaffirmance  by  a  i>erson 
of  a  contract  made  during  infancy.*" 

Return  of  Consideration  on  Avoidance. 

In  those  jurisdictions,  where  an  insane  person's  contract  is  voida- 
ble, whether  it  is  executed  or  not,  and  whether  or  not  the  other 
party  acted  in  good  faith  and  in  ignorance  of  his  mental  infirmity, 
a  person  is  not  required  to  restore,  or  offer  to  restore,  the  consid^ti- 
tion  received  by  him  as  a  condition  precedent  to  the  avoidance  of 
a  deed  or  other  contract  made  by  him  while  insane,  though  reten- 
tion and  use  of  the  consideration  after  restoration  to  sound  mind 
may,  as  in  the  case  of  infants,  furnish  evidence  of  ratification  of 
the  contract  One  of  the  obvious  grounds,  it  was  said  by  the  Mas- 
sachusetts court,  on  which  the  deed  of  an  insane  man  or  an  infant 
is  held  voidable,  is  not  merely  the  incapacity  to  make  a  valid  sale, 
but  the  incapacity  prudently  to  manage  and  dispose  of  the  proceeds 
of  the  sale;  and  the  same  incapacity  which  makes  the  deed  voida- 
ble   may    have    wasted    the    price,    and    rendered    the    restora- 

««<  AUls  V.  BiUlngs.  6  Mete.  (I^Iass.)  416;  Gibson  v.  Soper,  6  Gray  (Mass.) 
279;  Arnold  v.  Iron  Works,  1  Gray  (Mass.)  434;  Turner  v.  Rusk,  53  Md.  65. 

aa»  Moore  y.  Hershey,  9  Norris  (Pa.)  Iflfi;  HaUey  v.  Troester,  72  Ma  73; 
McClain  v.  Davis,  77  Ind.  419. 

S2e  Beverley's  Case.  4  (3oke,  123b;  Campbell  v,  Kuhn,  45  Mich.  613;  Hovey 
y.  Hobsou,  53  Me.  451;   Scliuff  v.  Ransom,  79  Ind.  458. 

asT  AUis  y.  Billin|?s,  6  Mete.  (Mass.)  415;  Scliuil  v.  Ransom,  79  Ind.  458. 

228  Carrier  v.  Sears,  4  Allen  (Mass.)  330;  Allen  v.  Berryhlll,  27  Iowa,  534; 
ante,  p.  243.  (Contra,  Burke  y.  Allen,  29  N.  H.  106.  Sm-eties  are  liable  on  a 
note  executed  by  an  insane  pei*son.  Lee  v.  Tandell,  G9  Tex.  34,  6  S.  W.  Rep. 
G65. 

S28  Gibson  v.  Soper,  6  Gray  (Mass.)  283;  Arnold  v.  Richmond  Iron  Works,  1 
Gray  (Mass.)  434.  Disaffirmance  by  action  to  avoid.  Hull  v.  Louth,  100  Ind. 
315, 10  N.  E.  Rep.  270;  Ashmead  y.  Reynolds,  127  Ind.  441,  26  N.  E.  Rep.  80. 
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tion  of  the  consideration  impossible.  'The  law  makes  this 
very  incaxmcity  of  parties  their  shield.  In  their  weakness 
they  find  protection.  It  will  not  suffer  those  of  mature 
age  and  sound  mind  to  profit  by  that  weakness.  It  binds  the 
strong  while  it  protects  the  weak.  It  holds  the  adult  to  the  bai^ain 
which  the  infant  may  avoid;  the  sane  to  the  obligation  from  which 
the  insane  may  be  loosed.  It  does  not  mean  to  put  them  on  an 
equality.  On  the  other  hand,  it  intends  that  he  who  deals  with  in- 
fants or  insane  persons  shall  do  it  at  his  peril.  •  •  •  If  the  law 
required  restoration  of  the  price  as  a  condition  precedent  to  the  re- 
coTery  of  the  estate,  that  would  be  done  indirectly  which  the  law 
does  not  permit  to  be  done  directly,  and  the  great  purpose  of  the 
law  in  avoiding  such  contracts — ^the  protection  of  those  who  cannot 
protect  themselves — defeated."  *•• 

As  we  have  already  seen,  however,  most  courts  do  not  allow  an 
insane  x>er8on  to  avoid  his  contracts  at  all  where  the  other  party 
acted  in  good  faith,  and  in  ignorance  of  his  insanity,  and  cannot  be 
placed  in  statu  quo. 

Avoidance  as  against  Third  Persons* 

The  fact  that  third  persons  have  acquired  an  interest  under  the 
contract  of  a  person  non  compos  mentis,  in  good  faith,  for  value, 
and  witliout  notice  of  his  infirmity,  cannot  defeat  his  right  to  avoid 
the  contract."*  This  rule  applies  to  deeds  ^'*  and  negotiable  instru- 
ments"* as  well  as  to  other  contracts,  and  it  applies  whether  the 
contract  be  regarded  as  void  or  merely  voidable.  To  protect  bona 
fide  purchasers  in  such  cases  would  be  to  withdraw  protection  from 
the  insane  person.  The  mere  fact  that  it  is  so  held  would  seem  to 
show  that  the  contract  is  not  void,  but  voidable,  however  the  courts 

»•  G11>son  V.  Soper,  6  Gray  (Mass.)  279;  Hovey  v.  Hobson,  53  Me.  453. 

ui  Horey  v.  Hobson,  53  Me.  451;  HuU  v.  Louth,  109  Ind.  315,  10  N.  E.  Rep. 
270;  Long  v.  Fox,  100  lU.  43;  Elogers  v.  Blackwell,  49  Mich.  192,  13  N.  W. 
Bep.512. 

S9<  Rogers  v.  Bbu^well,  49  Mich.  192,  13  N.  W.  Rep.  512.  In  North  Garc^ina 
it  is  held  that  the  deed  of  a  lunatic,  duly  recorded,  cannot  be  avoided  as 
against  bona  fide  purchasers.    Odom  v.  Riddick,  104  N.  C.  515, 10  S.  E.  609. 

»»» An^o-CaUfomian  Bank  v.  Ames,  27  Fed.  Rep.  727;  Wirebach  v.  First 
Nat.  Bank,  97  Pa,  St  54»;  McClain  v.  Davis,  77  Ind.  419.      

ImAW  COKT."^==W ' 
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may  regard  it;  for,  in  reason,  a  contract  that  is  Toid  can  have  no 
effect.  If  it  can  have  any  effect  at  all  as  creating  a  right  it  is  not 
void."* 

DRUNKEN  PERSONS. 

146.  A  contract  made  by  a  person  while  he  is  so  drunk 
as  to  be  incapable  of  understanding  its  nature  and  effect 
is  voidable  at  his  option,  except  that — 

EXCEPTIONS — ^He  is  liable  on  contracts  created  by 
law,  and  for  necessaries. 

147.  The  rules  as  to  ratification  and  avoidance  are  sub- 
stantially the  same  as  in  the  case  of  infemts  and  insane 
persons,  except  that  some  (but  not  all)  courts  hold  that 
the  contract  cannot  be  avoided  as  against  a  bona  fide 
purchaser. 

As  in  the  case  of  insanity,  it  was  formeriy  considered  that  a  man 
should  be  liable  on  a  contract  made  while  in  a  state  of  intoxication, 
on  the  ground  that  he  should  not  be  allowed  to  stultify  himself  by 
pleading  his  drunkenness;  but  the  modem  law  places  a  drunken 
person,  in  respect  of  his  capacity  to  contract,  in  the  same  positioD 
as  an  insane  person.  If  his  drunkenness  is  so  excessive  as  to  ren- 
der him  incapable  of  comprehending  the  nature  and  effect  of  his 
contract,  it  is  voidable  at  his  option,  and  it  is  immaterial  that  his 
drunkenness  was  voluntary,  and  not  procured  through  the  circum- 
vention of  the  other  party.*'*    In  the  absence  of  fraud,  slight  tntoxi- 

«»*  AUls  T.  Billings.  6  Mete.  (Mass.)  415. 

"B  Barrett  v.  Buxton,  2  Aiken  (Vt)  107;  Carpenter  v.  Rog&s,  ei  Mlcb.  3&4. 
28  N.  W.  Rep.  160;  Miller  v.  Flnley,  26  Mich.  254;  Gore  v.  Gibson,  13  Mees. 
&  W.  623;  CtouUtins  v.  Pry,  35  Conn.  170;  Johns  v.  Fritchey.  39  Md.  258;  Bush 
V.  Brelniff,  113  Pa.  St  310,  6  Atl.  Rep.  80;  Foss  v.  HUdreth,  10  AUen  (Massj 
76;  Matthews  v.  Baxter,  L.  R.  8  Exch.  132;  Van  Wyck  v.  Brasher,  81  N.  T. 
200;  Shackelton  v.  Sebree,  8G  111.  616;  Bates  r.  Ball.  72  111.  108;  Mansfield  v. 
Watson.  2  Iowa,  111;  Wamock  v.  Campbell,  25  N.  J.  Eq.  485;  French  t. 
French,  8  Ohio,  214;  Noel  v.  Karper,  53  Pa.  St.  97;  Cummlngs  v.  Henry,  10 
Ind.  109;  Reynolds  v."  Waller,  1  Wash.  (Va.)  104;  Newell  v.  Fisher,  11  Smedes 
&  M.  (Miss.)  431;  Broadwater  v.  Dame,  10  Mo.  277;  Pickett  v.  Sutter,  5  CaL 
412;  Phelan  v.  Gardner,  43  Cal.  306.    But  see  Reinskepf  v.  Rogge,  37  Ind.  207. 


Ch.  6]  DRUNKEN    PERSONS.  275 

cation  does  not  affect  the  Taliditj  of  a  contract  It  must  be  so  ex- 
cessive as  to  render  him  incapable  of  knowing  what  he  is  doing.**' 
The  contract,  though  voidable  at  the  option  of  the  drunken  person, 
is  binding  on  the  other  party,  and  cannot  be  attacked  by  third  per- 
sona**^ By  the  weight  of  authority,  if  a  person  has  been  judicially 
declared  incapable  of  conducting  his  own  affairs  by  reason  of  habit- 
ual drunkenness,  and  has  been  put  in  the  custody  and  under  the 
control  of  a  committee  or  guardian,  his  contracts  are  absolutely 
roid.'« 

As  in  the  case  of  contracts  of  infants  and  insane  persons,  a  person 
who  was  drunk,  but  not  under  guardianship,  when  he  entered  into 
a  contract,  may  either  avoid  or  ratify  it  when  sober;  *'•  and  ratiflca- 
tion  or  disaffirmance  may  be  by  conduct  showing  an  intention  to 
ratify  or  to  avoid  it.  Retention  of  the  consideration,  for  instance, 
after  becoming  sober,  or  failure  to  disaffirm  for  an  unreasonable 
time,  would  be  a  ratification.****  Having  once  ratified  the  contract,  it 
becomes  binding,  and  he  cannot  retract  his  ratification,  and-  avoid 
it***    On  avoidance  of  the  contract,  the  party  must  return  or  offer 

It  has  been  held  that  a  person  who,  when  sober,  agrees  to  sign  a  contract,  can- 
o'it  araU  himself  of  Intoxication  at  the  time  of  signatm^  as  a  defense.  Page 
V.  Erekey,  63  Hun,  G29,  17  N.  Y.  Supp.  764.  In  Minnesota  it  has  been  held 
that  to  set  aside  a  mortgage  on  account  of  the  mortgagor's  intoxication  it 
must  appear  that  undue  advantage  was  taken  of  his  condition,  or  that  his  con- 
iVitkm  was  caused  by  the  mortgagee,  or  was  knc  wn  to  him.  Youn  v.  Lamont 
liDnn.)  57  N.  W.  Rep.  47a 

"•  Van  Wjck  v.  Brasher,  81  N.  Y.  260;  Conley  v.  Nailor.  118  U.  &  127,  6 
Snp.  Ct.  1001;  Wilcox  v.  Jackson,  51  Iowa,  208;  Van  Horn  v.  Eeenan,  28  HI. 
44u;  PedL  v.  Gary,  27  N.  Y.  9.    And  see  cases  cited  in  preceding  note. 

»T  Matthews  r.  Baxter,  L.  R.  8  Exch.  132;  Eaton  v.  Perry,  29  Mo.  96. 

»•  Wadsworth  v.  Sharpsteen.  8  N.  Y.  388.  Contra,  Appeal  of  Donehoe-  (Pa. 
Sup.)  15  AtL  Rep.  924.  This  is  true  even  of  a  negotiable  instrument  in  the 
bands  of  a  bona  fide  purchaser  for  value.  Wadsworth  v.  Sharpsteen,  supra. 
nus  does  not  apply  to  contracts  for  necessaries.  McOrillis  v.  Bartlett,  8  N.  H. 
569. 

<M  See  cases  dted  in  note  235,  supra.  It  may  be  avoided  by  his  personal 
npreaentativefl.    Wigglesworth  v.  Steers,  1  Hen.  &  M.  (Va.)  70. 

2M  Williams  v.  Inabret,  1  Bailey  (S.  C.)  343;  Reinskopf  v.  Rogge,  37  Ind. 
207;  Smith  v.  Williamson,  8  Utah,  219,  3Q  Pac.  Rep.  753;  Mansfield  v.  Wat- 
son, 2  Iowa,  111. 

t4i  Matthews  v.  Baxter,  Ll  R.  8  Exch.  132;  Joest  v.  Williams,  42  Ind.  665. 
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to  return  the  consideration  received  by  him,*^*  tiiongh,  if  the  consid- 
eration were  wasted  before  becoming  sober,  this  would  probably  not 
be  required.*** 

Like  an  infant  or  an  insane  person,  a  drunken  person  is  liable 
on  contracts  created  by  law,  and  is  liable  for  necessaries  furnished 
him  or  his  wife  and  children.**^ 

As  to  whether  drunkenness  is  a  defense  against  x>ersons  in  good 
faith  acquiring  ri^ts  for  ralue  under  the  contract, — as,  for  instance, 
against  the  bona  fide  holder  of  a  negotiable  instrument, — ^the  au- 
thorities are  conflicting.  Borne  courts  hold  that  total,  but  not  par- 
tial, drunkenness,  is  a  defense;  while  others  hold  that  not  even  total 
drunkenness  is  a  defense.*^* 

MARRTKD  WOMEN. 

148.  At  common  law,  as  a  rule,  a  married  woman,  dur- 
ing coverture,  is  incapable  of  contracting.  Her  contracts 
are  absolutely  void. 

EXCEPTIONS  AT  COMMON  LAW— (a)  She  may 
acquire  contractual  rights  by  reason  of  x>er- 
sonal  services  rendered  by  her,  or  take  a  chose 
in  action,  subject  to  her  husband's  right  to  re- 
duce such  rights  to  his  possession, 
(b)  The  wife  of  a  person  civilly  dead  could  contract 
as  a  feme  sole.  Though  the  common  law^  in 
this  respect  is  not  recognized  with  us,  there  are 
statutes  in  some  states  to  the  same  eflfect. 
EXCEPTION  IN  EQUITY— (c)  In  equity  a  married 
vroman  may  have  a  separate  estate,  and  con- 
tract in  reference  thereto  as  a  feme  sole. 

«««  Joest  Y.  Williams,  42  Ind.  565. 

848  Thackrah  v.  Haas.  119  U.  S.  499.  7  Sup.  Ct.  Rep.  311. 

tii  Gore  V.  Gibson,  13  Mees.  &  W.  G23;   McCrillis  ▼.  Bartlett  8  N.  H.  569. 

«^«  State  Bank  v.  McCk)y,  69  Pa.  St  204;  McSparran  v.  Neeley,  91  Pa.  St 
17;  "^mith  V.  Villiamson"(Utah)  30  Pac.  Rep,  753!  For  a  good  discusBioiTof 
tills  quesUon,  see  Norton,  Bills  &  N.  20^213. 
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EXC^pmONS  BY  STATUTE— (d)  In  most  jurisdic- 
tions, the  common-law  disabilities  of  married 
women  have  been  virtually  removed  by  stat- 
ute. 

At  common  law,  as  a  general  role,  subject  to  exceptions  which 
we  will  presently  notice,  a  married  woman  is  without  capacity  to 
enter  into  a  valid  contract  Her  contracts  are  absolutely  Toid.**^ 
It  has  been  held  that  it  makes  no  difference  whether  she  is  Hying 
with  her  husband  or  not.*^*  An  agreement  of  separation,  for  in- 
stance, by  which  the  husband  has  secured  to  his  wife  a  separate 
maintenance,  it  is  said,  cannot  change  their  legal  relationship  so  as 
to  render  her  liable  on  her  contracts;  **•  nor  can  the  fact  that  a  wife 
has  deserted  her  husband,  and  is  living  in  adultery,  render  her  lia- 
ble.'*®  Even  a  divorce  a  mensa  et  thoro  does  not  give  a  woman 
power  to  bind  herself  by  contract  at  common  law,***  though  this 
is  very  generally  changed  by  statute.  Where,  however,  a  husband 
deserts  his  wife  absolutely  and  completely,  and  leaves  the  state,  it 
is  generally  held  in  this  country  that  <the  wife  may  contract  and 
sue  and  be  sued  as  a  feme  sole.*'* 

S4T  Jackson  y.  Vanderheyden,  17  Johns.  (N.  Y.)  167;  Martin  y.  Dwelly,  0 
Wend.  (N.  Y.)  9;  Smith  y.  Plomer,  15  East,  607;  Manby  v.  Scott,  2  Smith, 
Lead.  Cas.  375;  MacKlnley  y.  McGregor.  3  Wbart.  (Pa.)j2fia;-  IVacy  y.  Keith, 

11  AUen  (Mass.)  214;  Morris  y.  Norfolk,  1  Taunt  212;  Mustek  y.  Dodson.  76 
Ma.  CM;  Dobbin  y.  Hubbard.  17  Ark.  189;  Palmer  y.  Oakley,  2  Doug.  (Mich.) 
433;  Hollisy.  Francois,  5  Tex.  195;  Steyens  y.  Parish,  29  Ind.  260;  Burton  y. 
MarahaU.  4  GiU  (Md.)  487;  Hayward  y.  Barker,  52  Vt  429;  Porterfield  y. 
Butler,  47  Miss.  165;  Caldwell  y.  Walters,  18  Pa.  St  79;  Pond  y.  Carpenter, 

12  Minn.  430  (GIL  315);  Farrar  y.  Bessey,  24  Vt  89;  Howe  y.  Wildes,  34  Me. 
5G6;  Yonng  y.  Paul,  10  N.  J.  Eq.  404;  Tucker  y.  Cocke,  32  Miss.  ISi;  Thomp- 
son y.  Warren,  8  B.  Mon.  (Ky.)  488.  And  see  cases  cited  in  Ewell,  Lead. 
Cas.  812. 

S4t  Harris  y.  Taylor,  3  Sneed  (Tenn.)  536.  Conti*a,  Loye  y.  Moynehan,  16 
ni-  277. 

i4»  Manhall  t.  Button,  8  T^rm  R.  545. 

»•  M^yer  y.  Haworth,  8  AdoL  &  E.  467. 

Mi  FkUtbome  y.  Blaquire,  6  Maule  &  S.  73;  I^wls  y.  Lee,  8  Bam.  &  C. 
29L  Contra,  Dean  y.  Richmond,  5  Pick.  (Mass.)  461;  Pierce  y.  Burnham, 
4  Mete.  (Mass.)  303. 

su  Gregory  y.  Pierce,  4  Meta  (Mass.)  478;  Mead  y.  Hughes,  15  Ala.  141; 
Kreb0  t.  O'Grady,  23  Ala.  726;  Cheek  y.  Bellows,  17  Tex.  6ia     See  Rogers 
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As  a  rule,  a  married  woman  is  liable  for  her  torts,  indnding  her 
frauds,  and  may  be  sued  in  respect  of  such  acts,  jointly  with  her 
husband,  or  separately  if  she  survives  him;  but,  as  in  the  case  of 
infants,  she  cannot  even  be  sued  for  her  fraud  where  it  is  directly 
connected  with  her  contract,  and  is  part  of  the  same  transaction, 
though  it  is  otherwise  if  the  fraud  is  not  connected  with  her  con- 
tract-***  False  representations  by  a  married  woman  that  she  is 
unmarried,  or  a  widow,  to  induce  a  person  to  contract  with  her,  will 
not  estop  her  from  pleading  her  coverture  when  sued  upon  the 
contract,  though,  like  an  infant  under  similar  circumstances,  she 
would  no  doubt  be  liable  in  an  action  for  deceit-*** 

Exceptions  to  the  General  Rtde. 

To  the  general  rule  of  the  common  law  that  a  married  woman 
cannot  make  a  valid  contract  there  are  certain  exceptions,  both  at 
common  law  and  in  equity;  and  by  statutes  in  most  jurisdictions 
the  common-law  doctrine  has  been  almost  abolished. 

Same — At  Common  Law. 

At  common  law  a  married  woman  may  acquire  contractual  rights 
by  reason  of  personal  services  rendered  by  her,  or  by  reason  of  the 
assignment  or  execution  to  her  of  a  chose  in  action,  such  as  a  bond 
or  note.**'  The  husband  may  reduce  to  his  possession  the  rights 
80  accruing  to  his  wife;  but,  unless  he  does  this  by  some  act  indi- 
cating an  intention  to  deal  with  them  as  his  own,  they  do  not  pass, 
like  other  personalty  of  the  wife,  into  the  estate  of  the  husband,  but 
survive  to  the  wife  if  she  outlives  him,  or  pass  to  her  i>ersonaI 
representatives  if  she  dies  in  his  lifetime. 

The  wife  of  a  man  who  was  civilly  dead  by  reason  of  his  being 
under  conviction  of  a  felony  had  the  same  capacity  to  contract  aa 
a  feme  sole.***    The  old  common-law  doctrine  of  civil  death  from 

V.  Phillips,  8  Arte.  360.  In  regard  to  desertion  by  husband,  and  the  effect 
of  the  husband's  alienage,  etc.,  see  Mete.  Cent  98  et  seq. 

2KS  Leake,  Cent.  235;  Liverpool  Adelphi  Loan  Ass*n  v.  Fairhurst,  9  Exch. 
422;  Wright  v.  Leonard,  11  C.  B.  (N.  S.)  258. 

sB^Cannam  y.  Farmer,  3  Exch.  688;  Liverpool  Adelphi  Loan  Ass'n  v. 
Falrhurst,  9  Exch.  422;  Wright  v.  Leonard.  11  C.  B.  (N.  S.)  258. 

SB6  Stevens  v.  Beals,  10  Cush.  (Mass.)  29;  Cobb  v.  Duke,  36  Miss.  60. 

tft«  Co.  Lltt.  132b;  Hatchett  v.  Baddeley,  2  W.  BL  1079.  1082;  Carrol  y. 
Blencow,  4  Esp.  27. 
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conriction  of  a  felony,  however,  is  not  recognized  in  this  country; 
but  there  are,  iji  some  states,  statutes  declaring  that  a  man  who  is 
under  a  sentence  of  imprisonment  in  the  penitentiary  for  life  shall 
be  deemed  ciyilly  dead.  In  such  a  case  his  wife  would  no  doubt 
be  deemed  a  feme  sole,  even  in  the  absence  of  a  special  provision 
to  that  effect  in  the  statute. 

Same — In  Equity. 

In  equity  a  married  woman  may  have  property  settled  upon  her 
to  her  separate  use,  in  which  case  she  may  dispose  of  it  in  the 
same  manner  as  if  she  were  a  feme  sole.  In  the  exercise  of  this 
right,  she  may  charge  it  with  the  liability  to  satisfy  contracts  made 
bj  her;  and  an  engagement  op  security  entered  into  by  her,  showing 
an  intention  to  charge  her  separate  property,  will  have  that  effect*'* 
As  said  in  an  English  case:  '^Courts  of  equity  have,  through  the 
medium  of  trusts,  created  for  married  women  rights  and  interests 
in  property,  both  real  and  personal,  separate  and  independent  of 
their  husbands.  To  the  extent  of  the  rights  and  interests  thus 
created  a  married  woman  has,  in  courts  of  equity,  power  to  alienate, 
to  contract,  to  enjoy.  She  is  considered  a  feme  sole  in  respect  of 
property  thus  settled  or  secured  to  her  separate  use."  **•  It  is  pre- 
smned  in  general  that  a  contract  or  engagement  made  by  a  mar* 
ried  woman  in  writing  imports  an  intention  to  charge  her  separate 
estate,  otherwise  the  writing  would  have  no  meaning.  If  not  in 
writing,  it  must  be  proved  that  the  engagement  was  entered  into 
with  such  an  intention.*^    Under  this  rule,  bonds,  bills  of  ex- 

>»T  See  Hulme  v.  Tenant,  1  Brown,  Gh.  16;  Shattock  y.  Shattock,  L.  R.  2  Eki. 
182;  Jaques  v.  Methodist  Church,  17  Johns.  (N.  Y.)  549;  Martin  v.  Dwelly,  6 
Wend.  (N.  Y.)  9;  HoUis  v.  Francois,  5  Tex.  195;  Bradford  v.  Greenway,  17 
Ala.  797;  Dobbin  v.  Hubbard,  17  Ark.  189;  Rogers  v.  Ward,  8  Allen  (Mass.) 
387;  Smith  v.  Thompson,  2  MacArthur  (D.  C.)  291;  Priest  v.  CJone,  51  Vt 
495;  WiUard  v.  Eastham,  15  Gray  (Mass.)  328;  Johnson  v.  Cummins,  16 
N.  J.  Eq.  97;  Borch  T.  Breckenridge,  16  B.  Mon.  (Ky.)  482;  Kantrowitz  v. 
Pmther,  31  Ind.  92;  Phillips  v.  Graves,  20  Ohio  St.  371;  Baker  v.  Gregory, 
28  Ala.  544. 

»•  Johnson  y.  GaUagher,  3  De  G^x,  F.  &  J.  494. 

«»  Leake,  Cont.  238;  Kantrowitz  v.  Prather.  31  Ind.  92;  Burch  y.  Breck- 
enridge, 16  B.  Mon.  (Ky.)  482;  Litton  v.  Baldwin,  8  Humph.  (Tenn.)  209. 
Her  intention  may  be  inferred  from  her  course  of  dealing;  as,  for  instance. 
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change,  and  promissory  notes  of  a  married  woman  are  presnmptivelj 
payable  ont  of  her  separate  estate.***  It  is  very  generally  hdd  that, 
where  a  debt  contracted  by  a  mstrried  woman  is  for  the  benefit  of 
her  separate  estate,  it  will  be  chargeable  in  equity  for  the  payment 
thereof,  without  regard  to  her  intention.*" 

There  are  some  limitations  on  the  power  of  a  married  wcmian 
in  respect  to  her  separate  property  which  shpuld  be  noticed.  She 
cannot  sue  or  be  sued  alone  in  respect  of  the  separate  estate.  She 
does  not  acquire  a  sort  of  equitable  status  of  capacity  to  contract 
debts  in  respect  of  her  separate  estate,  without  r^ard  to  when  it  is 
acquired.  She  can  only  bind  such  separate  estate  as  is  in  her  i)os- 
session  or  control  at  the  time  the  liabilities  accrue.  She  cannot 
bind  herself  nor  create  liabilities  in  excess  of  her  estate.  Her 
creditor's  remedy  is  not  against  her,  but  against  her  property.*** 

Same — Disability  Removed  by  Staiute. 

What  has  thus  far  been  said  on  this  subject  has  reference  only 
to  the  common  law,  and  to  modifications  of  the  common-law  role 
by  courts  of  equity,  irreijpective  of  any  statute.  This  law  has  of 
late  years  been  almost  universally  changed  by  statutes  both  in 
this  country  and  in  England.  It  is  never  safe  to  assume  that  ^e 
old  law  is  still  in  force,  for  in  most  jurisdictions  it  is  not.  The 
statutes  vary  so  much  in  the  different  states  that  it  would  be 
impracticable  to  attempt  to  state  the  law  at  the  present  time.  Fur- 
ther than  this,  there  is  scarcely  a  session  of  the  legislature  at  which 

where  she  contracts  debts  while  living  apart  ftom  her  husband.  Johnson  v. 
Cummins,  16  N.  J.  Eq.  97.  Or  where  she  knows  her  creditors  look  to  her 
separate  estate  for  payment     Burch  v.  Breckenridge,  16  B.  Mon.  (Ky.)  482. 

290  Tullett  V.  Armstrong,  4  Beav.  319;  PhUllps  v.  Graves,  20  Ohio  St  371; 
Burch  V.  Breckenridge,  16  B.  Mon.  (Ky.)  482;  Dobbin  v.  Hubbard,  17  Ark. 
189;  Rogers  v.  Ward,  8  Allen  (Mass.)  387. 

sttiWillard  v.  Eastham,  15  Gray  (Mass.)  328;  Rogers  v.  Ward,  8  AUen 
(Mass.)  387;  James  v.  Mayrant,  4  Desaus.  Eq.  (S.  G.)  591;  Yale  v.  Deder^, 
22  N.  Y.  450;  Johnson  v.  Cummins,  16  N.  J.  Eq.  97;  Dyett  v.  Coal  Co^  20 
W^end.  (N.  Y.)  570;  Dale  v.  Robinson,  61  Vt  20;  Patrick  v.  Llttell,  36  Ohio 
St  79;  McCormlck  v.  HollM*ook,  22  Iowa,  487.  Liability  for  medical  attend- 
ance and  funeral  expenses.  McClellan  v.  Filson,  44  Ohio  St  184,  5  N.  E. 
Rep.  861. 

SM  Plcard  v.  Hire,  5  Gh.  App.  277. 
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■ome  new  change  In  the  law  is  not  made.  It  Is  impossible  to  go 
into  the  matter  here,  nor,  indeed,  would  it  be  advisable,  if  possible, 
for  the  ix>wer8  of  married  women  form  part  of  a  branch  of  the  law 
distinct  from  contract 

OOBPORATIONS. 

149.  A  corporatioii,  by  reason  of  its  artificial  nature,  can 
only  contract  through  a  duly-authorized  agent. 

160.  Formerly,  with  certain  exceptions,  it  could  only  con- 
tract under  its  corporate  seal;  but  now,  unless  restricted  by 
its  charter  or  act  of  incorporation  or  by  some  statute,  it  may 
contract  in  the  same  manner  as  a  natural  person. 

161.  lifke  a  natural  person,  it  may  be  liable  on  a  contract 
created  by  law. 

162.  The  pow^er  of  a  corporation  to  enter  into  a  contract 
is  limited  in  respect  of  the  subject-matter  only  by  its  char- 
ter or  act  of  incorporation  or  by  other  statutes  binding  on 
it.  Except  as  so  restricted,  it  has  the  implied  power  to  en- 
ter into  any  contract  which  is  not  foreign  to  the  purposes 
of  its  incorporation. 

163.  An  attempted  contract,  which  is  not  within  the 
I>owers  of  a  corporation,  is  said  to  be  ultra  vires,  and  is  void. 

164.  Itj  however,  a  corporation  accepts  the  benefit  of  per- 
formance of  an  ultra  vires  contract  by  the  other  party,  it 
cannot  escape  liability  to  pay  therefor,  but  is  liable  as  on  a 
contract  created  by  law. 

A  corporation  Is  an  artificial  person,  consisting  of  one  or  more 
natural  persons,  created  by  law,  and  continued  by  a  succession  of 
members.  It  is  an  artificial  entity  apart  from  the  persons  who 
compose  it  The  latter  do  not  themselves  constitute  the  corporation, 
bnt  are  only  its  members  for  the  time  being,  and  their  corporate 
rights  aud  liabilities  are  something  distinct  from  their  individual 
rights  and  liabilities. 

Being  an  artificial  entity  apart  from  the  persons  who  compose 
it,  and  having  no  {person  itself,  but  merely  an  ideal  existence,  it 
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follows  that  it  can  contract  onlj  bj  means  of  an  agent  It  ''cannot 
act  in  its  own  person,  for  it  has  no  person."  '*'  It  cannot  act  through 
one  or  any  number  of  its  members,  merely  as  such,  for,  though  they 
compose  the  corporation,  they  are  not  the  corporation.  It  must 
act  through  an  agent  expressly  authorized  to  act  for  it.  Where, 
for  instance,  a  person  pretending  to  be,  but  not  being  in  fact,  the 
mayor  of  a  municipal  corporation,  put  the  seal  of  a  corporation  to 
a  deed,  it  was  held  that  it  did  not  thereby  become  the  deed  of  the 
corporation;***  and  where  an  agent  intrusted  with  the  seal  of  a 
corporation  applied  it  without  authority  to  a  power  of  attorney  for 
the  sale  of  stock,  and  obtained  the  proceeds,  it  was  held  that  the 
unauthorized  use  of  its  seal  did  not  bind  the  corporation.*^ 

Mode  cf  Contracting — Seal. 

At  common  law  the  general  rule  was  that  a  corporation  could 
only  manifest  its  intention  by  tbe  use  of  its  corporate  seaL  ''A 
corporation,"  said  Blackstone,  '^eing  an  invisible  body,  cannot 
manifest  its  intention  by  any  personal  act  or  oral  discourse.  It 
therefore  speaks  and  acts  only  by  its  common  seal.  For,  though 
the  particular  members  may  express  their  private  consents  to  any 
act  by  words  or  signing  their  names,  yet  this  does  not  bind  the 
corporation;  it  is  the  fixing  of  the  seal,  and  that  only,  which 
unites  the  several  asseats  of  the  individuals  who  compose  the  com- 
munity, and  makes  one  joint  assent  of  the  whole."***  To  this 
common-law  rule  there  were  numerous  exceptions,  based  on  neces> 
sity  or  convenience.  ''The  general  rule  of  law,"  said  Lord  Denman, 
'is  that  a  corporation  contracts  under  its  common  seaL  As  a  gen- 
eral rule,  it  is  only  in  that  way  that  a  corporation  can  express  its 
will  or  do  any  act.  That  general  rule,  however,  has  from  the 
earliest  traceable  periods  been  subject  to  exceptions."  The  prin- 
ciple on  which  they  have  been  established  ''appears  to  be  con- 
venience amounting  almost  to  necessity.  Wherever  to  hold  the 
rule  applicable  would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  corporation  was  created,  the 
exception  has  prevailed;  hence  the  retainer  by  parol  of  an  inferior 

sM  Per  Lord  Cairns,  in  Ferguson  v.  Wilson,  2  Ch.  S)9. 
>«4  Anonymous,  12  Mod.  423. 

sw  Bank  of  Ireland  y.  Evans  CbaritieSp  5  H.  L.  Cas.  38D. 
«••  1  Bl.  Comip.  475. 
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seiranty  the  doing;  of  acts  frequently  recurring  or  too  Insignificant 
to  be  worth  the  trouble  of  affixing  the  common  seal,  are  established 
exceptions.  On  the  same  principle  stands  the  power  of  accepting 
bills  of  exchange  and  issuing  promissory  notes  by  companies  in> 
corporated  for  the  purpose  of  trade,  with  the  rights  and  liabilities 
consequent  thereon."  **^ 

llie  doctrine  of  the  common  law,  as  above  stated,  that  a  corpora- 
tion can  only  contract  by  the  use  of  its  corporate  seal,  is  no  longer 
recognized  in  this  country.  Unless  the  charter  or  act  of  incor- 
poration or  some  statute  provides  otherwise,  it  need  only  use  a  seal 
where  an  individual  would  be  required  to  use  one.  In  all  cases 
where  it  is  not  expressly  so  restricted,  it  may,  like  a  natural  per- 
son, contract  under  seal,  or  by  writing  not  under  seal,  or  orally.'** 
Like  a  natural  person,  also,  it  can  ratify  any  contract  made  by  an 
agent  which  it  could  have  authorized  the  agent  to  make,'*'  and  it 
may  be  liable  on  contracts  implied  as  a  fact  from  corporate  acts,*^* 
or  created  by  law  because  of  a  legal  duty  on  its  part.*" 

"Anciently,'*  as  said  by  Judge  Story,  **it  seems  to  have  been 
held  that  corporations  could  not  do  anything  without  deed.  After- 
wards the  rule  seems  to  have  been  relaxed,  and  they  were,  for  con- 
veniency  sake,  permitted  to  act  in  ordinary  matters  without  deed, 
—as  to  retain  a  servant,  cook,  or  butler, — and  gradually  this  re- 
laxation widened  to  embrace  other  objects.  At  length  it  seems  to 
have  been  established  that,  though  they  could  not  contract  directly, 

MT  Church  V.  Imperial  Gas  Co..  6  Add.  &  E.  861. 

'••Bank  of  Columbia  v.  Patterson,  7  Cranch,  299;  Danforth  v.  Scholiarle, 
etc.  Road,  12  Johns.  (N.  Y.)  227;  School  Dist  v.  Wood,  13  Mass.  193;  Bank 
of  the  United  States  v.  Dandridge,  12  Wheat  64;  Moss  v.  AvereU,  10  N.  Y. 
457;  Regents  v.  Detroit  Young  Men*s  Soc.,  12  Mich.  138;  Board  of  Education 
T.  Greenbaum,  39  lU.  609;  Mott  v.  Hlclis,  1  Cow.  (N.  Y.)  513;  Town  of  Athens 
T.  Thomas,  82  lU.  259;  Blunt  v.  Walker,  11  Wis.  334;  Turnpike  Co.  v.  Rutter, 
4  Serg.  ic  R.  (Pa.)  at  page  16;  Christian  Church  v.  Johnson,  53  Ind.  273; 
Gitj  of  Selma  v.  MuUen,  46  AUi.  411;  Bank  v.  Poitiaux,  3  Rand.  (Va.)  136; 
Canal  Co.  v.  Knapp,  9  Pet  541. 

«••  Peterson  v.  Mayor,  etc,  of  New  York,  17  N.  Y.  450. 

S7«  Pn^rietors  of  the  Canal  Bridge  v.  Gordon,  1  Pick.  (Mass.)  297;  Bank 
of  Columbia  v.  Patterson,  7  Cranch,  299. 

sf iBank  of  Columbia  v.  Patterson,  7  Cranch,  299;  Hall  v.  Mayor  of  Swan- 
sea, 5  Q.  B.  526;  Jefferys  ▼.  Gurr,  2  Barn.  Sc  AdoL  833;  Seagraves  v.  Alton, 
13  m.  366;  Trustees  v.  Ogden,  5  Ohio,  23. 
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except  under  their  corporate  seal,  yet  they  might,  by  mere  Tote  or 
other  corporate  act,  not  under  their  corporate  seal,  appoint  an,  agent, 
whose  acts  and  contracts,  within  the  scope  of  his  authority,  would 
be  binding  on  the  corporation.  •  •  •  The  technical  doctrine 
that  a  corporation  could  not  contract  except  under  its  seal,  or,  in 
other  words,  could  not  make  a  promise,  if  it  ever  had  been  fully 
settled,  must  have  been  productive  of  great  mischiefs.  Indeed,  as 
soon  as  the  doctrine  was  established  that  its  regularlj  appointed 
agent  could  contract  in  their  name  without  seal,  it  was  imfwsslble 
to  support  it;  for  otherwise  the  party  who  trusted  such  contract 
would  be  without  remedy  against  the  corporation.  Accordingly  it 
would  seem  to  be  a  sound  rule  of  law  that,  wherever  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purposes  of  vts  institution, 
all  parol  contracts  made  with  its  authorized  agents  are  express 
promises  of  the  corporation;  and  all  duties  imposed  upon  them  by 
law,  and  all  benefits  conferred  at  their  request,  raise  implied  prom- 
ises for  the  enforcement  of  which  an  action  may  well  lie."  "* 

If  the  charter  or  act  of  incorporation,  or  any  other  statute,  ex- 
pressly prescribes  a  certain  mode  or  form  for  entering  into  con- 
tracts, as  is  frequently  the  case,  that  form  and  mode  must  be 
strictly  followed.*^*  The  statutory  provision,  however,  must  be  man« 
datory,  and  not  merely  directory.*^*  This,  of  course,  depends  on  the 
intention  of  the  legislature. 

What  Contracts  are  AxUhorizedL 

The  power  of  a  corporation  to  enter  into  contracts  is  limited,  in 
respect  of  the  matter  of  the  contract,  by  the  charter  or  act  of  in- 
corporation, and  by  other  statutes  binding  upon  it  Being  a  creature 
of  the  legislature,  it  can  only  make  such  contracts  as  are  expressly 
or  impliedly  authorized  by  the  legislature.  It  exists  for  no  other 
purpose,  and  has  no  greater  capacity  or  powers,  than  are  conferred 
by  its  creation;  and  contracts  which  exceed  the  limits  of  those 
powers  are  void.*^* 

ST2  Bank  of  Columbia  v.  Patterson,  supra. 

278  Head  v.  Providence  Ins.  Co.,  2  Cranch,  127,  at  page  109;  Bissell  v. 
Spring  VaUey  Tp..  110  U.  S.  162.  3  Sup.  Ct  Rep.  555. 

aT4  Southern  Life  Ins.  Co.  v.  Lanier,  5  Fla.  110;  Witte  v.  Derby  Fishing 
Ca,  2  Conn.  2C0;  Bulkley  y.  Same,  2  Conn.  252. 

ITS  Leake,  Cont.  258. 
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The  question  whether  the  terms  of  incorporatioii  are  the  measure 
of  the  contracting  powers  of  the  corporation,  or  whether  they  are 
merdj  prohibitory  of  contracts  which  are  inconsistent  with  them, 
was  thus  stated  and  answered  in  an  English  case  by  Blackburn,  J.: 
•'I  take  it  that  the  true  rule  of  law  is  that  a  corporation  at  common 
law  has,  as  an  incident  given  by  law,  the  same  power  to  contract, 
and  subject  to  the  same  restrictions,  as  a  natural  person  has.  And 
this  is  important  when  we  come  to  construe  the  statutes  creating 
a  corporation,  for  if  it  were  true  that  a  corporation  at  common  law 
has  a  capacity  to  contract  to  the  extent  given  it  by  the  instrument 
creating  it,  and  no  further,  the  question  would  be,  does  the  statute 
creating  the  corporation  by  express  provision  or  necessary  implica* 
tion  show  an  intention  in  the  legislature  to  confer  upon  this  cor- 
poration capacity  to  make  the  contract?  But  if  a  body  corporate 
has,  as  incident  to  it,  a  general  capacity  to  contract,  the  question  is, 
does  the  statute  creating  the  corporation  by  express  provision  or 
necessary  Implication  show  an  intention  in  the  legislature  to  pro- 
hibit, and  so  avoid,  the  making  of  a  contract  of  this  particular 
kindr"* 

Power  to  enter  into  a  particular  contract  need  not  be  expressly 
conferred.  By  implication  a  corporation  is  given  power  to  enter 
into  any  contract  which  is  not  foreign  to  the  purposes  of  its  in- 
corporation, and  is  not  prohibited  by  its  charter  or  by  some  stat- 
ute which  is  binding  on  it*'^  **When  the  legislature,"  it  has  been 
said,  ^constitutes  a  corporation,  it  gives  to  that  body  prima  facie 
an  absolute  right  of  contracting.  But  this  prima  facie  right  does 
not  exist  in  any  case  where  the  contract  is  one  which,  from  the 

s7«  Ashbury  Carriage  Co.  v.  RIche,  I^  R.  9  Bxch.  22-1. 

S7T  Booth  V.  Robinson,  65  Md.  419;  Louisville,  C.  &  a  R.  Co.  v.  Litson,  2 
How.  558;  Mobs  v.  Averell,  10  N.  Y.,  at  page  457;  State  v.  Bice,  (55  Ala.  83; 
Dodge  V.  City  of  CouncU  Bluffs,  57  Iowa,  560,  10  N.  W.  Rep.  886.  Contra,  Sea- 
right  Y.  Payne,  6  Lea  (Tenn.)  283;  Davis  v.  Old  Colony  R.  Co.,  131  Mass.  258; 
ClereUmd,  etc.,  R.  Co.  v.  Furnace  Co.,  87  Ohio  St  321;  Bangor  Boom  Co.  v. 
Whlt&i^,  29  Me.  123;  Metropolitan  Bank  r.  Godfrey,  23  IlL  602;  Green  Bay,  etc., 
R  Co.  V.  Union  Steamboat  Co.,  107  U.  S.  98,  2  Sup.  Ct  Rep.  221;  Eureka,  etc.. 
Works  V.  Bresnahan,  60  Mich.  332,  27  N.  W.  Rep.  524;  Home  Ins.  Co.  v.  Pack- 
ing 06.,  32  Iowa,  223;  YanOall  v.  Dock  Co.,  40  Cal.  83. 
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nature  and  object  of  incorporation,  the  corporate  body  is  expressly 
or  impliedly  prohibited  f mm  making."  "• 

To  borrow  money  for  carrj-ing  on  their  business,*^'  and  to  give  a 
mortgage  to  secure  their  debts,**®  to  receive  or  give  negotiable 
paper,**^  to  buy  and  sell  land,"'  are  all  acts  within  the  power  of  the 
corporation  if  they  are  acting  within  their  proper  sphere,  and  in 
carrying  out  the  purposes  for  which  they  were  incorporated;  but 
not  otherwise.***  Any  contract  which  is  necessary  or  reasonably 
incidental  to  the  accomplishment  of  the  objects  for  which  a  cor- 
poration was  created,  and  which  is  not  expressly  prohibited,  is  within 
the  scope  of  its  powers.*** 

Ultra  Vires  Oonirada—Not  Illegal. 

A  contract  by  .a  corporation,  made  ultra  vires, — ^that  Is,  without 
the  power  to  make  it, — is  void.  It  is  sometimes  said  to  be  void  on 
the  ground  of  illegality,  but  this  is  not  correct  It  is  not  the 
object  of  the  parties,  but  the  fact  that  one  of  them — ^the  corpora- 
tion— wants  the  necessary  capacity,  that  avoids  the  contract*** 

&Tiie — Effect. 

Since  a  contract  is  not  illegal  merely  because  it  is  ultra  vires, 
rights  and  liabilities  may  arise  from  the  transaction.    If  the  other 

S7>  South  Yorkshire  R.  Go.  v.  Great  Northern  R.  Go.»  0  Exch.  84. 

aT»  Union  Gold  Min.  Co.  v.  Rocky  Mt.  Nat  Bank,  2  Colo.  248. 

280  Jackson  v.  Brown,  5  Wend.  (N.  Y.)  500;  Thompson  v.  Lambert,  44  Iowa, 
230;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard,  7  WalL  392;  Gordon  ▼.  Preston, 
1  Watts  (Pa.)  385;  Fifth  Ward  Bank  y.  First  Nat  Bank,  48  N.  J.  Law,  513. 
7  Atl.  Rep.  3ia 

»i  Moss  Y.  AYereU,  10  N.  Y.  440;  Moss  y.  Oakley,  2  HIU  (N.  Y.)  265;  Good- 
rich Y.  Reynolds,  31  111.  490;  Hardy  y.  Merriweather,  14  Ind.  203.  Bat  see 
Bacon  y.  Insurance  Co.,  31  Miss.  116. 

S82  Phillips  Academy  y.  King,  12  Mass.  546;  Rehoboth  y.  Rehoboth,  23  Pick. 
(Mass.)  139;  Blanchard*s  etc.,  Factory  y.  Warner,  1  Blatchf.  258,  Fed.  Gas. 
No.  1,521;  Buell  y.  Buckingham,  16  Iowa,  284. 

2»  Jackson  y.  Hartwell,  8  Johns.  (N.  Y.)  830;  First  Parish  in  Sutton  y.  Cole, 
3  Pick.  (Mass.)  232;  Cecum  Co.  v.  Sprague  Manufg  Co..  34  Conn.  520. 

s*4  Curtis  Y.  LeaYltt  15  N.  Y.  (>4;  Brown  y.  Minnisimmet  Co.,  11  Allen  (Mass.) 
334;  West  y.  Madison  Co.  AM:ricultural  Board,  82  III.  207;  Chicago  Gaslight 
&  Coke  Co.  Y.  People*s  Gaslight  &  Coke  Co.,  121  111.  546.  13  N.  B.  Bep.  169. 

IBS  Anson,  Cont  115;  Bissell  y.  Michigan,  etc.,  R.  Co.,  22  N.  Y.,  at  page  269; 
Whitney  Arms  Co.  y.  Barlow,  63  N.  Y.,  at  page  68. 
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party  has  performed  his  part,  so  that  the  corporation  has  received 
a  benefit,  either  in  money,  services,  or  property,  the  corporation  will 
be  compelled  to  pay  for  them.^**  It  cannot  escape  liability  on  the 
ground  that  the  contract  was  ultra  Tires,  Its  liability,  in  such 
case,  however,  does  not  spring  from  the  contract,  for  that  is  void; 
but  results  by  implication  of  law  from  its  receipt  of  the  benefit 
of  the  other  party's  performance.  ^^^^^^^--*--^""'*^  ^  z-ig»-***- .t»^»  \Z^ 

SM  M<UTQle  V.  imerican  Tract  See.,  123  Mass.  129;  Dill  v.  Wareham,  7  Mete  ^ 
(Mass.)  438;  Whitney  Arms  Co.  v.  Barlow.  63  N.  Y.  63;  Madison  Ave.  Church 
v.  BaptiBt  Church,  73  N.  Y.  82;  Rider  Life  Raft  Co.  ▼.  Roach,  97  N.  Y.  378; 
Slater  Woolen  Go.  y.  Lamb,  143  Mass.  420,  9  N.  E.  Rep.  823;  City  of  Parkers- 
bur;  y.  Brown,  106  TJ.  S.  487,  1  Sup.  Ct  Rep.  442;  Chapman  y.  Douglass  Co., 
107  U.  S.  348,  2  Sup.  Ct  Rep.  62;  Bradley  y.  Ballard,  65  111.  413;  Darst  y. 
Gale,  83  HL  136;  East  St  Louis  y.  East  St  Louis  Co.,  98  lU.  415;  Peoria  & 
a  R.  Ga  y.  Thompson,  103  111.  187;  Brown  y.  Scottish-Am.  Mortg.  Co.,  110  lU. 
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REALITY  OP  CONSENT. 


155. 

In  General 

15C-1G2. 

Mistake. 

les-iea 

Misrepresentatioii. 

167-160. 

Fraud. 

170-172. 

Duress. 

17a-174. 

Undue  Influence. 

IN  GENERAL. 

155.  The  mutual  consent  which  is  essential  to  every 
agreement  must  be  real.  There  may  be  no  real  consent, 
and  therefore  no  contract,  because  of 

(a)  Mistake, 

(b)  Misrepresentation, 

(c)  Fraud, 

(d)  Duress,  or 

(e)  Undue  influence. 

The  next  feature  in  the  formation  of  contract  to  be  considered  Is 
genuineness  or  reality  of  consent  We  have  seen  that  mutual  con- 
sent is  essential  to  every  agreement,  and  that,  with  few  exceptions, 
agreement  is  an  essential  element  in  contract  Therefore,  as  a 
general  rule,  there  can  be  no  binding  contract  where  there  is  no  real 
consent  If,  then,  we  have  an  apparent  agreement  possessing  the 
element  of  form  or  consideration,  or  both,  and  made  between  par- 
ties capable  of  contracting,  we  must  ask  whether  the  consent  of  both 
or  either  of  the  parties  was  given  under  such  circumstances  as  to 
make  it  no  real  expression  of  their  intention. 

There  may  be  various  causes  for  unreality  of  consent:  (1)  The 
parties  may  not  have  meant  the  same  thing;  or  one  or  both,  while 
meaning  the  same  thing,  may  have  formed  untrue  conclusions  as 
to  the  subject-matter  of  the  agreement  This  is  Mistake.  (2)  One 
of  the  parties  may  have  been  led  to  form  untrue  conclusions  respect- 
ing the  subject-matter  of  the  agreement  by  statements  innocently 
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made,  or  facts  innocently  withheld  by  the  other.  This  is  Misrep- 
resentation. (3)  These  nntme  conclnsions  may  have  been  induced 
by  intentional  misrepresentations  or  active  concealment  by  the 
other  party,  or  intentional  concealment  where  there  was  a  duty  to 
disclose,  for  the  purpose  of  deceiving.  This  is  Fraud.  (4)  The 
consent  of  one  of  the  parties  may  have  been  extorted  from  him  by 
the  other  by  actual  or  threatened  personal  violence  or  imprison- 
ment, or,  under  some  circumstances,  by  threatened  injury  to  prop- 
erty. TMb  is  Duress.  (5)  Circumstances  may  have  rendered  one 
of  the  parties  morally  incapable  of  resisting  the  will  of  the  other, 
80  that  his  consent  was  no  real  expression  of  intention.  This  is 
Undue  Influence. 
We  will  now  deal  with  each  of  these  causes  in  turn. 

MISTAKE. 

166.  Mistake  is  where  the  parties  did  not  mean  the  same 
thing,  or  where  one  or  both,  while  meaning  the  same 
thing,  formed  untrue  conclusions  as  to  the  subject-matter 
of  the  agreement. 

167.  When  it  has  any  effect  at  all,  it  renders  the  con- 
tract void;  and  it  has  such  effect  in  the  following  cases 
only: 

(a)  Where  the  mistake  was  as  to  the  nature  of  the  trans- 

action, and  was  induced  by  the  deceit  or  other  fault 
of  a  third  party  against  which  ordinary  diligence 
could  not  guard. 

(b)  Where  the  mistake  was  as  to  the  person  with  whom 

the  contract  was  made,  and  the  intention  was  to 
contract  with  a  definite  person. 

(c)  Where  the  mistake  vms  as  to  the  subject-matter  of 

the  contract;  but  this  only  applies  where  it  was: 

(1)  As  to  the  existence  of  the  subject-matter. 

(2)  As  to  the  identity  of  the  subject-matter.    This 

applies  only  where  what  was  meant  by  each 
party  answers  the  description  of  the  sub- 
ject-matter. 

ULW  OOHT-— 19 
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(3)  As  to  the  essential  nature  or  qualities  of  the 

subject-matter.  This  applies  only  -where 
the  mistake  goes  to  the  whole  substance 
of  the  agreement,  and  renders  the  sub- 
ject-matter contracted  for  essentially  dif- 
ferent in  kind  from  the  thing  as  it  ac- 
tually exists,  and  where  the  mistake  was 
mutual. 

(4)  As  to  the  quantity  of  the  subject-matter. 
(6)  As  to  the  price  to  be  paid. 

(d)  Where  one  of  the  parties  was  mistaken  as  to  the 
nature  of  the  promise  made,  and  the  other  party 
knew^  of  the  mistake.  This,  however,  is  gen- 
erally regarded  with  us  as  a  case  of  fraud. 

168.  MlBtake  of  law  by  reason  of  which  the  parties  did 
not  understand  the  legal  effect  of  their  contract  does  not 
avoid  it.  Mistake  as  to  foreign  laws,  however,  or  as  to 
ownership,  is  mistake  of  fact. 

It  must  be  borne  In  mind  that  we  are  here  dealing  with  the  forma- 
tion of  contract,  and  not  with  its  interpretation.  We  are  to  con- 
sider how  mistake  will  prevent  a  contract  from  being  formed  at 
all.  We  are  dealing  with  mistake  of  intention,  and  not  mistake  of 
expression.  The  parties  may  be  genuinely  agreed  on  the  terms  of 
their  contract,  but  the  terms  may,  by  mistake,  be  so  expressed  as 
to  hinder  or  pervert  the  operation  of  their  agreement  For  in- 
stance, the  parties  may  both  intend  to  contract  for  the  sale  of  one 
particular  tract  of  land,  but  the  written  agreement  may,  by  mistake, 
describe  another  tract.  In  these  cases  they  may  be  permitted  to 
explain  the  contract,  or  the  court  may  correct  the  mistake.  This 
is  mistake  of  expression,  and  pertains  to  the  interpretation  of  con- 
tracts, and  not  to  their  formation.  We  will  deal  with  the  ques- 
tion in  a  subsequent  chapter.  If  parties  contract  for  the  sale  of 
an  article  which,  unknown  to  them,  does  not  in  fact  exist,  or  if  a 
person  contracts  with  one  man,  intending  to  contract  with  another, 
this  is  a  mistake  of  intention;  and  it  is  of  this  sort  of  mistake  that 
we  are  to  deal  here. 
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The  almost  nniyeraal  rule  is  that  a  man  is  bound  by  an  agreement 
to  which  he  has  expressed  his  assent  in  unequivocal  terms,  unin- 
fluenced by  falsehood,  violence,  or  oppression.  If  he  has  exhibited 
all  the  outward  signs  of  agreement,  the  law  will  hold  that  he  has 
agreed.  As  a  rule,  a  person  cannot  avoid  his  contract  simply  by 
showing  that  he  has  made  a  mistake.  There  are  some  exceptions 
to  the  rule,  which  we  will  now  consider. 

Mistake  as  to  the  Nature  of  the  TraneactUm. 

There  may  be  cases  in  which  a  contract  will  be  void  because  of 
a  mistake  as  to  the  nature  of  the  transaction;  but  this  must  needs 
be  of  rare  occurrence,  for  men  are  not  apt  to  enter  into  engage- 
ments of  the  nature  of  which  they  are  ignorant  A  case  like  this 
must  arise  almost  of  necessity  from  the  misrepresentation  of  a 
third  party.  If  a  man,  for  instance',  is  capable  of  understanding  the 
nature  of  a  document,  he  cannot  avoid  its  operation  by  saying 
that  he  did  not  apply  his  mind  to  its  contents,  or  that  he  did  not 
suppose  it  would  have  any  legal  effect.^  He  must  have  been  in- 
duced to  contract  by  some  deceit  or  misrepresentation  which  ordi- 
nary diligence  could  not  penetrate;  and  this,  in  order  to  result  in 
mistake,  must  have  proceeded  from  some  third  party,  for,  if  it 
'  proceeded  from  the  other  party  to  the  contract,  the  ground  of  avoid- 
ance would  be  misrepresentation  or  fraud,  and  not  mistake.  Where, 
for  instance,  by  the  misrepresentation  of  a  third  person  a  grantor 
is  reasonably  led  to  believe  that  his  deed  is  for  a  smaller  quantity 
of  land  than  it  in  fact  conveys,  and  he  only  intends  to  convey  the 
smaller  quantity,  the  grantee  acting  innocently  in  the  matter,  the 
deed  may  be  avoided  on  the  ground  that  his  mind  never  assented 
to  its  terms.*  Of  course,  he  must  not  have  been  guilty  of  negli- 
gence in  relying  on  the  representation.' 

In  a  leading  case  on  the  subject  of  mistake,  the  acceptor  of  a 
bill  of  exchange  had  induced  a  person  to  indorse  it  by  telling  him 

1  Hunter  ▼.  Walters,  T>.  R.  7  Gh.  81;  Camion  v.  Lindsay,  85  Ala.  198,  3 
Sooth.  Rep.  07a  And  see  Kennerty  v.  Etlwan  Co.,  21  S.  C.  226;  Little  v.  Lit- 
tle, 2  N.  D.  175,  49  N.  W.  Rep.  736;  Qulmby  v.  Shearer  (Minn.)  68  N.  W.  Rep. 
155;  Van  Sickles  v.  Town,  53  Iowa,  259,  5  N.  W.  Rep.  148;  Campbell  y.  Van 
Boaten,  44  Mo.  App.  231. 

«  De  Perea  v.  Everett,  73  Tex.  431,  11  S.  W.  Rep.  388. 

"See  notes  U  supra,  and  124,  infra. 
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that  it  was  a  gaaranty.  It  was  held  that  the  bill  did  not  bind 
him  even  in  the  hands  of  a  bona  fide  purchaser  for  value.  It  is 
'^lain,  on  principle  and  on  authority,*'  said  the  court,  "that  if  a 
blind  man,  or  a  man  who  cannot  read,  and  who  for  some  reason  (not 
implying  negligence)  forbears  to  read,  has  a  written  contract  falsely 
read  over  to  him,  the  reader  misreading  to  such  a  degree  that  the 
written  contract  is  of  a  nature  altogether  different  from  the  contract 
pretended  to  be  read  from  the  paper  which  the  blind  or  illiterate 
man  afterwards  signs,  then,  at  least  if  there  be  no  negligence,  the 
signature  so  obtained  is  of  no  force.  And  it  is  invalid,  not  merely 
on  the  ground  of  fraud,  where  fraud  exists,  but  on  the  ground  that 
the  mind  of  the  signer  did  not  accompany  the  signature;  in  other 
words,  that  he  never  intended  to  sign,  and  therefore,  in  contempla- 
tion of  law,  never  did  sign,  the  contract  to  which  his  name  is  ap- 
pended.**^  In  this  case  the  contract  was  absolutely  void  on  the 
ground  of  mistake,  and  therefore  it  could  be  avoided  even  in  the 
hands  of  the  bona  fide  holder.  Had  the  ground  of  avoidance  been 
fraud,  it  would,  as  we  shall  presently  see,  have  been  voidable  only, 
and  could  not  have  been  avoided  after  passing  into  the  hands  of 
a  bona  fide  holder. 

The  absence  of  negligence  is  strongly  dwelt  upon  by  the  court  in 
this  case,  and  the  jury  had  expressly  negatived  its  existence.  In 
some  of  the  cases  in  this  country  following  the  case  mentioned, 
the  decision  is  put  on  the  gnx)und  that  the  mind  of  the  signer  did 
not  accompany  the  signature;  but  in  all  of  these  cases,  as  in  the 
case  mentioned,  absence  of  negligence  was  strongly  dwelt  upon, 
and  it  is  virtually  settled  that  a  person  cannot  avoid  a  note 

«  Foster  v.  McKinnon,  L.  Jt.  4  C.  P.  704.  And  see  Gibbs  v.  Linabuiy,  22 
Mich.  479;  Tboroughgood's  Case,  2  Coke,  9;  Kagel  v.  Totten,  50  Md.  447; 
McGinn  v.  Tobey,  62  Mich.  252,  28  N.  W.  Rep.  818;  Whitney  v.  Snyder.  2 
Lans.  (N.  Y.)  477;  Schuylkill  Co.  v.  Copley,  67  Pa.  St  380;  Cllne  v.  Guthrie, 
42  Ind.  227;  Walker  v.  Ebert,  29  "Wis.  1^4;  Puffer  v.'smith,  67  lU.  527; 
Soper  V.  Peck.  51  Mich.  563, 17  N.  W,  Rep.  57;  De  Camp  ▼.  Hamma,  29  Ohio 
St  467;  Trombly  v.  Ricard.  130  Mass.  259;  Corby  v.  Weddle.  67  Ma  452; 
DetwUer  v.  Bish,  44  Ind.  70;  Baldwin  v.  Bricker,  86  Ind.  221;  Hewett  v. 
Jones,  72  lU.  208;  Rockford,  R.  I.  &  St  L.  R.  Co.  v.  Shunick.  66  m.  223; 
Bowers  v.  Thomas.  62  Wis.  480,  22  N.  W.  Rep.  710;  Schaper  v.  Schaper.  84 
Bl.  603;  Van  Brunt  v.  Singley,  85  111.  281;  Easterly  v.  Eppelsheimer,  73  Iowa. 
260,  34  N.  W.  Rep.  846. 
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or  bill  of  exchange  or  deed,  as  against  a  bona  fide  purchaser  for 
Talne,  on  the  ground  that  through  fraud  and  circumyention  he  was 
induced  to  sign,  not  knowing  the  nature  of  the  instrument,  unless 
he  shows  that  he  was  not  guilty  of  negligence.  If  he  shows  this, 
but  not  otherwise,  the  instrument  is  invalid,  even  as  against  a  bona 
fide  purchaser."  There  are  some  cases  which  hold  that  the  in- 
strument cannot  be  avoided  in  the  hands  of  a  bona  fide  holder, 
even  though  there  was  no  negligence;  *  but  the  great  weight  of  au- 
thority is  in  favor  of  the  rule  above  stated. 

JRgtake  astoiht  Person  wiih  Whom  the  Contract  is  Made. 

A  mistake  as  to  the  person  with  whom  the  contract  is  made 
may  avoid  it;  as,  for  instance,  where  a  contract  is  made  with  one 
person  under  a  belief  that  it  is  being  made  with  another.  Such  a 
mistake  can  only  arise  where  the  person  so  contracting  has  in  con- 
templation a  definite  person  with  whom  he  desires  to  contract  It 
cannot  afifect  general  offers  which  any  one  may  accept,  such  as  offers 
by  advertisement  and  offers  to  sell  goods  for  ready  money.  Where 
a  man  intends  to  contract  with  one  person,  another  cannot  make 
himself  a  party  to  the  contract  by  substituting  himself;  for,  in  the 
first  place^  a  man,  in  entering  into  a  contract,  looks  to  the  credit  and 
character  of  the  person  with  whom  he  supposes  he  is  contracting,^ 
and,  in  the  second  place,  the  person  who  thus  substitutes  himself 
is  never  present  in  the  mind  of  the  other  party,  and  the  latter, 
therefore,  does  not  consent  to  a  contract  with  him.    Where  a  man 

>  Caiapman  v.  Rose,  56  N.  Y.  138;  Abbott  v.  Rose,  62  Me.  194;  rCk^loT  v. 
Atchison,  54  lU.  196;  Carey  v.  Mmer,  25  Hun.  (N.  Y.)  28;  Mackey  v.  Peterson, 
29  Minn.  298,  13  N.  W.  Rep.  132;  Upton  v.  Tribilcock,  91  U.  S.  50;  Gavogan 
V.  Bryant,  83  IlL  376;  Lacb  v.  Nichols,  55  IlL  273;  Holmes  v.  Hale,  71  111.  552; 
Bobs  v.  Doland,  29  Ohio  St  473;  De  Gamp  v.  Hamma,  29  Ohio  St  471;  Doug- 
las V.  Matting,  29  Iowa,  498;  Fayette  Go.  Sav.  Bank  v.  Steffes,  54  Iowa,  214; 
6  X.  W.  Rep.  267;  Fisher  v.  Van  Behren,  70  Ind.  19;  Mmard  v.  Barton,  13 
R.  I.  601;  RuddeU  v.  DiUman.  73  Ind.  518;  WUliams  v.  StoU,  79  Ind.  80; 
Baldwin  ▼.  Barrows,  86  Ind.  351;  Pntnam  v.  Sullivan,  4  Mass.  45;  Ort  v. 
Fowler,  81  Kan.  478,  2  Pac.  R^.  580;  Weller's  Appeal,  103  Pa.  St  594; 
Johnston  v.  Patterson,  114  Pa.  St  898>  6  AtL  Rep.  74G;  SHIrts  v.  Overjohn, 
60  Mou  305;  i;iazens'  Nat  Bank  v.  Smith,  55  N.  H.  593.  And  see  cases  cited 
IB  the  preceding  note.    See,  also,  post,  p.  854,  and  note  183. 

«  First  Nat  Bank  v.  Johns,  22  W.  Va  520  (collecting  cases). 

T  Humble  v.  Hunter,  12  Q.  B.  311;  Boston  Ice  Go.  v.  Potter,  123  Mass.  28. 
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imitated  another's  signature,  and  thereby  induced  persons  to  sup- 
ply him  with  goods  under  the  belief  that  they  were  supplying  the 
person  whose  signature  was  imitated,  it  was  held  that  there  was 
no  contract  with  the  person  so  procuring  the  goods.  **Ot  him,* 
says  Lord  Cairns,  "they  knew  nothing,  and  of  him  they  never 
thought  With  him  they  never  intended  to  deal.  Their  minds 
never  even  for  an  instant  of  time  rested  upon  him,  and  as  between 
him  and  them  there  was  no  consensus  of  mind  which  could  lead  to 
any  agreement  or  contract  whatever.  As  between  him  and  them 
there  was  merely  the  one  side  to  a  contract,  where,  in  order  to 
produce  a  contract,  two  sides  would  be  required.**  • 

In  this  case  the  mistake  was  induced  by  fraud,  but  an  innocent 
mistake  may  produce  the  same  result  Thus,  where  an  order  for 
goods  was  sent  to  a  particular  person,  and  a  man  who  had  succeed- 
ed to  his  business  filled  the  order  without  giving  notice  of  the 
change,  it  was  held  that  he  could  not  recover  the  price  of  the  goods. 
"In  order  to  entitle  the  plaintiff  to  recover,"  it  was  said,  "he  must 
show  that  there  was  a  contract  with  himself."  *  And  on  the  same 
principle,  if  a  man  sells  goods  to  another,  representing  that  he  is 
the  owner,  and  the  other  party  intends  to  buy  from  him,  there  is 
no  contract  with  the  real  owner,  who  was  the  undisclosed  principal 
of  the  seller,  for  "every  man  has  a  right  to  elect  what  parties  he  will 
deal  with."^^  So,  also,  if  a  man  obtains  goods  from  another  by 
falsely  representing  that  he  is  the  agent  of  another  person,  to 
whom  the  owner  of  the  goods  thinks  he  is  selling  them,  the  sale 
is  void."    To  render  the  sale  void,  however,  there  must  be  a  false 

B  Cundy  v.  Lindsay,  L.  R.  3  App.  Cas.  465. 

•  Boulton  V.  Jones,  2  Hurl.  &  N.  564.  Ajid  see  Boston  Ice  Ck>.  v.  Potter,  123 
Mass.  28;  Randolph  Iron  Go.  v.  Emott,  34  N.  J.  Law,  184;  Gregory  y.  Wen- 
dell. 40  Mich.  443;  Barnes  v.  Shoemaker,  112  Ind.  512,  14  N.  E.  Rep.  367; 
Winchester  v.  Howard.  97  Mass.  303. 

10  Winchester  v.  Howard,  97  Mass.  303;  Mitchell  v.  Rallton,  46  Mo.  App. 
273.  It  Is  not  meant  to  say  that  an  a^nt  must  always  disclose  his  agency. 
An  agent  may  sell  the  property  of  his  principal  without  disclosing  the  fact 
that  he  acts  as  an  agent,  or  that  the  property  is  not  his  own;  and  the  prin- 
cipal may  maintain  an  action  in  his  own  name  to  recover  the  price.  If  the 
purchaser  says  nothing  on  the  subject,  he  Is  liable  to  the  unknown  principal. 
Huntington  v.  Knox,  7  Gosh.  (Mass.)  371;  ante,  p.  158;  post,  pp.  513,  740, 742. 

11  Hardman  v.  Booth,  1  HurL  A  G.  803;  HoUins  v.  Fowler,  L.  R.  7  H.  L. 
757;  Hamet  y.  Litcher,  37  Ohio  St  356;  Hentz  v.  Miller,  94  N.  Y.  67;  Barker 
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representation  that  the  agency  exists,  and  not  merely  belief  in  its 
existence  on  the  part  of  the  seller,  and  intent  to  sell  to  the  supposed 
principal." 

In  this  country  there  is  doubt  whether,  in  the  case  of  mistake 
as  to  the  identity  of  the  person  with  whom  the  contract  is  made, 
caused  by  fraudulent  representations,  the  contract  is  absolutely 
▼oid,  and  of  no  effect  at  all,  on  the  ground  of  the  mistake,  or  simply 
voidable  on  the  ground  of  the  fraud,  so  that  a  third  person  may 
bona  fide  acquire  rights  preventing  its  avoidance.  In  England  it 
is  held  void  for  mistake,^*  but  in  Massachusetts  it  is  held  voidable 
only  on  the  ground  of  fraud.^* 
iBttake  <u  to  Subject'MaUer  of  Ooniract. 

If  a  man  knows  the  nature  of  the  transaction,  and  the  party  with 
whom  he  is  entering  into  legal  relations,  it  is,  for  the  most  part,  his 
own  fault  if  the  subject-matter  of  the  contract — ^the  thing  contracted 
for  and  the  terms  of  the  bargain — ^is  not  what  he  supposed.  'V, 
whatever  a  man's  real  intention  may  be,  he  so  conducts  himself  that 
a  reasonable  man  would  believe  that  he  was  assenting  to  the  terms 
proposed  by  the  other  party,  and  that  other  party,  upon  that  belief, 
enters  into  the  contract  with  him,  the  man  thus  conducting  himself 
would  be  equally  bound  as  if  he  had  intended  to  agree  to  the  other 
party's  terma"  *•  And  so,  if  the  parties  are  agreed  in  clear  terms, 
and  one  of  them  does  not  get  what  he  anticipates  under  the  contract, 
this  is,  if  anything,  failure  of  performance,  and  not  mistake.  It 
may  be  that  the  promisor  offered  more  than  he  could  perform,  under 
a  mistaken  impression  as  to  his  powers,  his  judgment,  or  his  rights. 
If  he  did  so,  he  is  liable  for  his  default,  for  every  one  who  enters 
into  a  contract  must  be  presumed  to  believe  that  he  can  perform 

T.  Dlnsmore.  72  Pa.  St  427;  Edmiinds  v.  Merchants'  Transp.  Co.,  135 
Mass.  2S3.  So,  also,  where  a  person  obtains  goods  by  falsely  representing  that 
be  is  a  member  of  a  firm,  and  gives  in  payment  a  forged  check  of  the  firm. 
AU»yynH^r  y.  Swackhamer,  105  Ind.  81,  4  N.  E.  Rep.  433,  and  5  N.  B.  Rep. 
908;  Moody  v.  Blake,  117  Mass.  23.  So,  also,  where  a  person  obtains  goods 
by  fUaely  representing  that  he  is  the  agent  of  an  nndisclosed  principal.  Bod- 
tlff  V.  DoUinger,  141  Mass.  1,  4  N.  E.  Rep.  805. 

IS  Stoddard  v.  Ebim,  129  Mass.  383. 

u  Candy  v.  Lindsay,  supra. 

u  Edmonds  v.  Merchants'  Transp.  Co.,  135  Mass.  283. 

u  Per  Blackburn,  J.,  in  Smith  v.  Hughes,  L.  R.  6  Q.  B.,  at  page  607. 
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it,  and  that  It  Is  his  interest  to  do  so,  and  in  like  manner  that  the 
other  party  can  and  will  perform  it  If  this  belief  is  erroneous, 
the  error  will  not  avoid  the  contract,  though  nonperformance  on  one 
side  may  relieve  the  other  from  his  liabilitieB  under  the  contract 
and  must  entail  payment  of  damages.  The  question  is  not  what 
the  parties  thought,  but  what  they  said  and  did.  Suppose  a  person 
sells  another,  and  the  latter  believes  that  he  is  buying,  this  bar  of 
gold,  this  case  of  champagne,  or  this  barrel  of  oysters.  The  bar 
turns  out  to  be  brass,  the  case  to  contain  sheny,  the  barrel  to  con- 
tain oatmeal.  The  parties  are  honestly  mistaken  as  to  the  subject- 
matter  of  the  contract,  but  their  mistake  has  nothing  to  do  with  their 
respective  rights.  These  depend  on  the  answer  to  the  question: 
Was  the  article  sold  a  bar  of  metal  or  a  bar  of  gold,  a  case  of  wine 
or  a  case  of  champagne,  a  barrel  of  provisions  or  a  barrel  of  oysters? 
A  contract  for  a  bar  of  gold  is  not  performed  by  the  delivery  of  a  bar 
of  brass.  A  contract  for  a  bar  of  metal  leaves  each  party  to  take 
his  chance  as  to  the  quality  of  the  thing  contracted  to  be  sold,  but 
this,  again,  would  not  be  performed  by  the  delivery  of  a  bar  of  wood 
painted  to  look  like  metal.  The  cases  cited  in  illustration  of  the  rule 
that  a  man  is  not  bound  to  accept  a  thing  substantially  different 
from  that  which  he  bargained  for^*  have  nothing  to  do  with  the 
formation  of  contract,  and  we  must  keep  these  questions  of  mistake 
and  failure  of  consideration  clearly  apart  Mistake  prevents  what 
failure  of  consideration  implies, — ^the  existence  of  a  contract 

Mistake  as  to  the  subject-matter  of  a  contract  will  only  avoid  it 
at  law  in  a  few  cases.  Equity,  however,  may  grant  relief  in  cases 
where  the  law  may  afford  no  remedy.*^ 

Same — Mutake  as  to  Existence  of  Svhjedr Matter. 

If  the  agreement  is  in  respect  of  a  thing  which,  unknown  to  both 
parties,  does  not  exist  at  the  time  of  entering  into  the  contract,  the 
mistake  goes  to  the  very  root  of  tiie  matter,  and  avoids  the  contract 
Such  a  mistake  is  in  fact  a  phase  of  the  subject  of  impossibility 
of  performance;  but,  inasmuch  as  the  thing  agreed  upon  has  ceased 

19  Gompertz  v.  Bartlett  2  El.  &  Bl.  849;   Couder  v.  HaU.  26  B.  (N.  S.)  22. 

IT  See  Fritzler  ▼.  Robinson,  70  Iowa,  500,  31  N.  W.  Rep.  61;  Geib  ▼.  Rey- 
nolds, 35  Minn.  331,  28  N.  W.  Rep.  923;  Fleetwood  v.  Brown.  109  Ind.  567, 
9  N.  E.  Rep.  352.  anil  11  N.  B.  Rep.  779;  Thwiug  v.  Lumber  Co^  40  Minn. 
184,  41  N.  W.  Rep.  81S. 
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to  be  passible  before  the  agreement,  such  impossibility  prevents 
a  contract  from  ever  arising,  and  does  not  operate,  as  impossibility 
arising  subsequent  to  the  agreement  will  sometimes  operate,  as  a 
form  of  discharge.  One  of  the  leading  English  cases  on  this  subject 
arose  out  of  a  sale  of  a  cargo  of  com  which  was  supposed  by  the 
parties,  at  the  time  of  the  sale,  to  be  on  its  voyage  to  England,  but 
which,  in  fact,  having  become  heated  on  the  voyage,  had  been  un- 
loaded and  sold.  It  was  held  that  the  contract  was  void,  inasmuch 
as  it  'plainly  imported  that  there  was  something  which  was  to  be 
sold  at  the  time  of  the  contract,  and  something  to  be  purchased,'^ 
whereas  the  object  of  the  sale  had  ceased  to  exist^'  So,  also,  where 
a  person  purchased  an  annuity  which,  at  the  time  of  the  purchase, 
had  ceased  to  exist  owing  to  the  death  of  the  annuitant,  it  was  held 
that  he  could  recover  the  price  which  he  had  paid  for  it.**  There 
are  some  cases  seemingly  at  variance  with  this  rule,  but  they  are 
cases  in  which  the  contract  was  absolute,  'and  not  impliedly  con- 
ditional upon  the  existence  of  the  subject-matter.'* 

Same — ^fiMake  aa  to  Identity  of  Subject- Matter. 

An  agreement  may  be  void  where  there  is  a  mistake  as  to  the 
identity  of  the  subject-matter;  as,  for  instance,  where  the  contract 

u  Couturier  v.  Hastie*  5  H.  Lk  Gas.  673;  Allen  ▼.  Hammond.  11  Pet  (53; 
Gibson  ▼.  Pelkie,  37  Mich.  380;  Thompson  y.  Gould,  20  Pick.  (Mass.)  134; 
Ketchnm  ▼.  CaUin,  21  Vt  101;  SUvemail  y.  Cole,  12  Barb.  (N.  Y.)  685;  King 
T.  DoolltUe^  1  Head  (Tenn.)  77;  Scioto  Fire  Brick  Co.  y.  Pond,  38  Ohio  St. 
^;  Bradford  y.  City  of  Chicago.  25  111.  411.  423;  Anderson  y.  Armstead.  09 
UL452. 

M  Strickland  y.  Tamer.  7  Exch.  20&  And  see  Cochran  y.  Willis,  L.  R.  1 
Ch.  Ai»p.  5& 

M  Barr  y.  Gibson,  8  Mees.  &  W.  890;  HUls  y.  Sughme.  15  Mees.  &  W.  253. 
*The  parties  to  an  agreement  must  be  acquainted  with  the  extent  of  their 
rights  and  the  nature  of  the  information  they  can  call  for  respecting  them, 
else  they  wUl  not  be  bound.  The  reason  is  that  they  proceed  under  an  idea 
that  the  tnct  which  Is  the  Inducement  to  the  contract  Is  in  a  particular  way. 
and  gtya  th^  assent  not  absolutely,  but  on  conditions  that  are  falsified  by 
the  event.  But  where  the  parties  treat  upon  the  basis  that  the  fact  which  is 
the  SDbJeet  of  the  agreement  Is  doubtful,  and  the  consequent  risk  each  is  to 
encounter  Is  taken  Into  consideration  in  the  stipulattons  assented  to.  the  con- 
tract win  be  valid,  notwithstanding  any  mistake  of  one  of  the  parties,  pro- 
vided there  be  no  concealment  or  unfair  dealing  by  the  opposite  party  that 
would  affect  any  other  contract*'    Perkins  v.  Gay,  8  Serg.  R.  (Pa.)  327. 
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is  in  reference  to  a  thing  of  a  certain  name,  and  one  of  the  parties 
thinks  he  is  contracting  for  one  thing  that  answa^s  the  deBcription, 
while  the  other  party  thinks  it  is  something  else  which  also  answers 
the  description.  Thus,  where  a  person  agreed  to  buy  a  cargo  of  cot- 
ton '^to  arrive  ex  Peerless  from  Bombay/'  and  there  were  two  ships 
of  that  name,  and  the  buyer  meant  one,  and  the  seller  the  other,  it 
was  held  that  there  was  no  contract,  and  that  the  buyer  was  not 
bound  to  accept  a  cargo  which,  though  it  came  '^ex  Peerless  from 
Bombay,"  did  not  come  on  the  vessel  of  that  name  whidi  was  present 
to  his  mind  when  he  made  the  agreement'^ 

The  things  meant  by  the  parties  must  have  fitted  the  description^ 
or  there  is  no  mistake.  -If,  in  the  case  above  mentioned,  the  buyer 
had  meant  a  ship  of  a  different  name,  he  would  have  been  bound 
by  the  terms  of  his  contract  Unless  the  description  of  the  subject- 
matter  of  the  contract  admits  of  more  meanings  than  one,  the  party 
setting  up  mistake  can  only  do  so  by  showing  that  he  meant  some- 
thing different  from  what  he  said,  and,  as  we  have  seen,  he  cannot  do 
this.  Kor  will  a  mere  misnomer  of  the  subject-matter  of  a  contract 
entitle  either  party  to  avoid  it  if  the  contract  itself  contains  such  a 
description  of  its  subject-matter  as  practically  identifies  it'* 
Same — Mistake  as  to  Nature  and  Essential  Qunlitiea  of  Subjed'Matter. 

A  mutual  mistake  as  to  the  nature  or  fundamental  qualities  of  the 
subject-matter,  so  that  it  goes  to  the  whole  substance  of  the  agree- 
ment, and  renders  the  subject-matter  contracted  for  essentially 
different  in  kind  from  the  thing  as  it  actually  exists,  may  avoid  the 
contract,  but  not  if  the  mistake  is  not  mutual.  Such  a  mistake  on 
the  part  of  the  buyer  of  an  article  would  not  alone  entitle  him  to 
avoid  the  contract;  nor  would  such  a  mistake  on  the  part  of  the 
seller  only  entitle  him  to  rescind.** 

21  Raffles  Y.  Wichelhaus.  2  Hurl.  &  C.  006.  And  see  Gardner  v.  Lane.  0 
Allen  (Mass.)  492;  Kyle  v.  Kavanagh,  103  Mass.  356;  Thornton  v.  Kempster, 
(5  Taunt  786;  Cutts  v.  Guild,  67  N.  Y.  229;  Sheldon  v.  Capron,  8  R.  I.  171; 
Harvey  v.  Harris.  112  Mass.  32.  Where  on  a  sale  of  land  one  party  thinks 
he  is  buying  one  tract,  and  the  other  par^  thinks  he  is  selling  a  different 
tract  there  is  no  contract  Kyle  v.  Kavanagh,  supra.  And  see  Irwin  y.  Wil- 
son, 45  Ohio  St  426,  15  N.  E.  Rep.  209. 

2i  lonldes  v.  Pacific  Ins.  Co.,  L.  R.  6  Q.  B.  686;  Hazard  ▼.  New  England 
Ins.  Co.,  1  Sumn.  218,  Fed.  Cas.  No.  6,282. 

M  Crane  v.  McCormick,  92  Cal.  176,  28  Pac.  Rep.  222.     It  is  said  by  Sir 
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In  a  Michigan  case,  preyious  to  the  sale  of  a  blooded  cow,  the 
owners  and  the  purchaser  believed  that  she  was  barren,  in  which 
case  she  would  only  be  worth  the  small  sum  for  which  she  was  sold, 
but  before  she  was  deliya*ed  it  was  discovered  that  she  was  with  calf, 
and  therefore  worth  a  large  sum  for  breeding  purposes.  It  was 
hdd  that  the  mistake  avoided  the  sale.  ^  know  that  this  is  a  close 
question,''  it  was  said  by  the  court,  '^and  the  dividing  line  between 
the  adjudicated  cases  is  not  easily  discerned.  But  it  must  be  con- 
sidered as  well  settled  that  a  party  who  has  given  an  apparent  con- 
sent to  a  contract  of  sale  may  refuse  to  execute  it,  or  he  may  avoid  it 
after  it  has  been  completed,  if  the  assent  was  founded,  or  the  con- 
tract made,  upon  the  mistake  of  a  material  fact,  such  as  the  subject- 
matter  of  the  sale,  the  price,  or  some  collateral  fact  materially  in- 
ducing the  agreement;  and  this  can  be  done  when  the  mistake  is 
mutuaL  If  there  is  a  difference  or  misapprehension  as  to  the  sub- 
stance of  the  thing  bargained  for  and  intended  to  be  sold,  then  there 
is  no  contnict;  but  if  it  be  only  a  difference  in  some  quality  or  acci- 
dent, even  though  the  mistake  may  have  been  the  actuating  motive 
to  the  purchaser  or  seller,  or  both  of  them,  yet  the  contract  remains 
binding.     The  difficulty  in  every  case  is  to  determine  whether  the 

Frederick  PoUock:  "But  sometimes,  even  when  the  thing  which  is  the  sub- 
ject-matter  of  an  agreement  is  specifically  ascertained,  the  agreement  may 
be  avoided  by  material  error  as  to  some  attribute  of  the  thing,  for  some 
attribute  which  the  thing  in  truth  has  not  may  be  a  material  part  of  the  de- 
scription by  which  the  thing  was  contracted  for.  If  this  is  so,  the  thing  as 
it  really  Is.  namely,  without  that  quality,  is  not  that  to  which  the  common 
intention  of  the  parties  was  directed,  and  the  agreement  is  void.  An  error 
of  this  kind  wiU  not  suffice  to  make  the  transaction  void,  unless  (1)  it  is 
soch  that,  according  to  the  ordinary  coarse  of  dealing  and  use  of  language, 
the  difference  made  by  the  absence  of  the  quality  wrongly  supposed  to  exist 
asH>nnts  to  a  difference  in  kind;  (2)  and  the  error  is  also  common  to  both 
pardesL**  PoL  Gont  450.  See,  on  this  point.  Brant  Ck)nt  104-108;  Miles  y. 
Sterens^  3  Pa.  St  21;  Irwin  v.  Wilson.  46  Ohio  St  426,  1(5  N.  B.  Eep.  209; 
Wood  V.  Boynton,  04  Wis.  265,  25  N.  W.  Rep.  42;  note  25,  Infra.  In  an 
English  case,  the  defendant  had  sold  to  the  plaintiff  100  chests  of  tea 
out  of  &  specific  cargo,  to  be  equal  to  a  sample  shown  at  the  time  of  the 
nle,  which  the  defendant  then  beUeved  to  be  a  part  of  the  cargo,  but  which 
was  not  In  ttict  a  sample  of  the  cargo,  but  of  a  different  tea.  It  was  held 
that  defendant  could  not  avoid  the  contract  on  the  ground  of  mistake.  There 
was  no  mutual  mistake.     Soott  v.  littledale,  8  EL  &  BL  815. 
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mistake  or  misappreheiisioii  is  as  to  the  substance  of  the  whole 
contract,  going,  as  it  were,  to  the  root  of  the  matter,  or  only  to  some 
point,  even  though  a  material  point,  an  error  as  to  which  does  not 
affect  the  substance  of  the  whole  consideration."*  It  has  been 
held,  in  accordance  with  the  principles  above  stated,  that  where  a 
horse  is  bought  under  the  belief  that  he  is  sound,  and  both  vendor 
and  vendee  honestly  believe  him  to  be  sound,  the  purchaser  must 
stand  by  his  bargain,  and  pay  the  full  price,  unless  there  was  a 
warranty.  It  seems  to  me,  however,  in  the  case  made  by  this  record, 
that  the  mistake  or  misapprehension  of  the  parties  went  to  the  whole 
substance  of  the  agreement  If  the  cow  was  a  breeder,  she  was 
worth  at  least  |750;  if  barren,  she  was  wortii  not  over  |80.  The 
parties  would  not  have  made  the  contract  of  sale  except  upon  the 
understanding  and  belief  that  she  was  incapable  of  breeding.  It 
is  true  she  is  now  the  identical  animal  that  they  thought  her  to  be 
when  the  contract  was  made;  there  is  no  mistake  as  to  the  identity 
of  the  creature.  Tet  the  mistake  was  not  of  the  mere  quality  of  the 
animal,  but  went  to  the  very  nature  of  the  thing.  A  barren  cow  is 
substantially  a  different  creature  than  a  breeding  one.  There  is 
as  much  difference  between  them,  for  all  purposes  of  use,  as  there 
is  between  an  ox  and  a  cow  that  is  capable  of  breeding  and  giving 
milk.  If  the  mutual  mistake  had  simply  related  to  the  fact  whether 
she  was  with  calf  or  not  for  one  season,  then  it  might  have  been  a 
good  sale;  but  the  mistake  affected  the  character  of  the  animal  for 
all  time,  and  for  its  present  and  ultimate  use.  She  was  not  in  fact 
the  animal,  or  the  kind  of  animal,  the  defendant  intended  to  sell 
or  the  plaintiff  to  buy.  She  was  not  a  barren  cow,  and,  if  this  fact 
had  been  known,  there  would  have  been  no  contract  The  mistake 
affected  the  substance  of  the  whole  consideration,  and  it  must  be 
considered  that  there  was  no  contract  to  sell  nor  sale  of  the  cow  as 
she  actually  was.     The  thing  bought  and  sold  had  in  fact  no  exist- 


a«  Kennedy  v.  Panama,  etc.,  Mall  Co.,  L.  R.  2  Q.  B.  5S0,  587. 

16  Sherwood  v.  Walker.  60  Mich.  568.  33  N.  W.  Rep.  919.  And  see  Chap- 
man V.  Cole,  12  Gray  (Mass.)  141;  Irwin  y.  Wilson,  45  Ohio  St  426,  15  N.  E. 
Rep.  209;  Bluestone  Coal  Co.  v.  Bell  (W.  Va.)  18  S.  B.  Rep.  493;  Thwing  t. 
Lumber  Co.,  40  Minn.  184, 41  N.  W.  Rep.  815;  Pritzler  v.  Robinson,  70  Iowa, 
500,  31  N.  W.  Rep.  61.  But  see  Gardner  v.  Lane,  9  Allen  (MassO  492; 
Hecht  V.  Batcheller,  147  Mass.  335,  17  N,  B.  Rep.  851. 
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Same — MisUike  as  to  Q^antity. 

A  mistake  as  to  the  quantity  of  the  subject-matter  may  prevent 
any  contract  from  being  formed,  or  it  may  go  only  to  the  per* 
formance,  according  to  its  character.  Since  the  minds  of  the  par- 
ties to  a  contract  must  meet  in  one  and  the  same  intention,  no 
contract  is  formed  where,  for  instance,  one  of  them  intends  to  sell 
a  certain  quantity  of  an  article,  and  the  other  intends  to  buy  a 
,  different  quantity.  The  acceptance  in  such  a  case  varies  from  the 
terms  of  the  offer.**  Bo,  also,  where  goods  are  sold  under  a  mutual 
mistake  in  estimating  the  quantity,  the  sale  may  be  rescinded; "  and 
an  agreement  establishing  a  boundary  line  between  lands  of  adjoin* 
ing  owners,  if  made  under  a  mistake  in  measurement,  does  not 
bind  the  injured  party  if  he  promptly  rescinds  on  discovery  of  the 
mistake.'* 

Where  the  parties  have  entered  into  a  contract  for  the  sale  of  a 
certain  quantity  of  an  article,  and  the  seller,  by  mistake,  delivers 
a  greater  or  less  quantity,  the  mistake  goes  to  the  performance  of 
the  contract,  and  does  not  affect  its  formation.  The  buyer  in  such 
case  need  not  accept  the  quantity  tendered,  nor  need  he  accept, 
out  of  the  quantity  sent,  the  quantity  contracted  for.'*  This, 
however,  is  purely  a  question  of  performance. 

M  Henkel  y.  Pape,  L.  R.  6  Exch.  7;  Pegram  v.  W.  U.  Tel.  Co.,  100  N.  O.  28» 
6  S.  B.  Bep.  770;  Pepper  v.  W.  U.  Tel.  Ck).,  87  Tenn.  554,  11  S.  W.  Rep.  783. 
These  were  cases  in  which  an  offer  by  telegraph  was  altered  in  the  course  of 
transmission,  and  accepted  as  altered.  It  was  held  that  the  acceptance  cre- 
ated no  contract  Some  courts,  however,  hold  the  contrary,  on  the  ground 
tliat  the  ttiegraph  company,  being  selected  by  the  proposer,  is  his  agent, 
and  that  he  and  not  the  other  party  should  suffer  loss  from  the  error.  His 
remedy  Is  against  the  telegraph  company  if  it  was  negligent  See  W.  U.  TeL 
Co.  V.  Sbotter,  71  Ga.  7(50;  Ayer  v.  W.  U.  Tel.  Co.,  79  Me.  493,  10  AtL  Rep. 
485.  And  see  Durkee  ▼.  Vermont  Cent  R.  Co.,  29  Vt  127;  Anheuser-Busch 
Brewing  Ass'n  ▼.  Hutmacher,  127  lU.  652,  21  N.  E.  Rep.  626;  Howley  ▼. 
Whipple^  48  N.  H.  487;  Laveland  y.  Green.  40  Wis.  431;  Basons  y.  Brown, 
25  Kan.  410. 

"  Wheadon  ▼.  Olds,  20  Wend.  (N.  Y.)  174. 

M  Coon  T.  Smith,  29  N.  Y.  892.  As  to  mistake  as  to  quantity  of  land,  and  re* 
lief  in  eqnlty,  see  Paine  v.  Upton,  87  N.  Y.  327;  MlUer  v.  Craig,  83  Ky.  623; 
Newton  t.  TtoUes  (K.  H.)  19  Atl.  Rep.  1092;  Pratt  ▼.  Bowman  (W.  Va.)  17 
8.  &  Rep.  210;  Hm  y.  Buckley,  17  Yes.  894. 

s*  Salmon  t.  Boykln,  66  Md.  541,  7  Atl.  Rep.  70L 
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What  Ib  said  in  the  following  paragraph  also  applies  to  mistake 
aB  to  quantity. 
Same — AfUtake  as  to  Price. 

The  principle  of  mistake  in  quantity  preyenting  the  formation  of 
a  contract  is  applicable  to  a  mistake  as  to  the  price  of  a  thing 
sold  or  hired.*^  ''As  there  cannot  be  even  the  appearance  of  a 
contract  when  the  acceptance  disagrees  on  the  face  of  it  with  the 
proposal,  this  question  can  arise  only  where  there  is  an  unqualified 
acceptance  of  an  erroneously  expressed  or  understood  proposal.  If 
the  proposal  is  misunderstood  by  the  acceptor,  it  is  for  him  to  show 
that  the  misunderstanding  was  reasonable.  'Where  there  has  been 
no  misrepresentation,  and  where  there  is  no  ambiguity  in  the  terms 
of  the  contract,  the  defendant  cannot  be  allowed  to  evade  the  per- 
formance of  it  by  the  simple  statement  that  he  has  made  a  mis- 
take.**^ •  •  •  If,  on  the  other  hand,  the  proposal  is,  by  acci- 
dent, wrongly  expressed,  the  proposer  must  show  that  the  acceptor 
could  not  reasonably  have  supposed  it,  in  its  actual  form,  to  convey 
the  proposer's  real  intention.""  If  a  person  snaps  at  an  offer 
which  he  must  perfectly  well  know  to  be  made  by  mistake,  he  can- 
not enforce  the  contract.** 

Mistake  as  to  Nature  of  Promise  Known  to  the  Other  Party. 

Except  as  stated  in  the  preceding  paragraphs,  the  only  form  of 
mistake  as  to  the  quality  or  quantity  of  the  thing  promised,  that 
can  affect  the  validity  of  a  contract,  is  where  there  is  a  mistake  on 
the  part  of  one  of  the  parties  as  to  the  nature  of  the  promise,  and  the 
other  party  knows  of  the  mistake.  It  must  be  remembered  that 
we  are  speaking  here  of  contracts  which  are  prima  facie  valid,  and 
we  must  exclude  from  our  consideration  cases  in  which  the  offer 
and  acceptance  never  agreed  in  terms,  so  that  there  was  never 
the  outward  form  of  agreement,  and  cases  in  which  the  meaning 
of  the  terms  is  disputed,  so  that  the  court  must  determine  whether 
the  contract  has,  upon  its  true  construction,  been  performed  or 

•0  Rupley  v.  Daggett,  74  lU.  851;   Ilovegno  v.  Defferari,  40  GaL  459. 

•1  Tamplin  v.  James,  15  Gh.  Div.  215;  McKenzie  v.  Hesketh,  7  Ot  Dhr.  675. 

»«  Pol.  Gont  449;  Webster  v.  Gecil,  30  Bear.  62;  Harran  y.  Foley,  62  Wis. 
584.  22  N.  W.  Rep.  837. 

••  Tamplin  v.  James,  15  Oh.  Dlv.,  at  page  221;  fiverson  v.  Granite  Go.  (Vt) 
27  AU.  Rep.  320. 
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broken.  Nor  need  we  consider  cases  in  which  a  promisee  is  unable 
to  obtain  specific  performance  of  a  promise  offered  in  terms  which 
are  the  result  of  a  manifest  inadvertence,  as,  for  instance,  where  a 
person  offers  to  sell  an  estate  to  another,  but,  by  mistake  in  add- 
ing up  the  prices  of  the  various  plats,  offers  it  for  less  than  he 
meant  In  such  case  the  contract  would  not  be  enforced  by  a  court 
of  equity,  though  the  promisee  might,  if  ignorant  of  the  mistake, 
recover  damagea 

The  quality  of  an  article  bought,  or  the  price  to  be  paid  for  it, 
are  matters  as  to  which  the  statements  of  the  parties  must  be 
taken  to  be  conclusive  against  them.  They  must  look  to  these  mat- 
ters themselves.  They  cannot  ask  courts  of  law  to  correct  their  er- 
rors of  judgment  If  it  is  desired  that  an  article  shall  come  up  to 
a  certain  standard  of  quality,  the  parties  can  protect  themselves 
by  an  express  warranty.  Where  the  buyer  is  unable  to  inspect  the 
article  purchased,  the  law  protects  him  by  introducing  into  the 
contract  an  implied  warranty,  which  secures  to  him,  in  substance, 
that  he  shall  obtain  the  kind  of  thing  he  bargained  for,  and  that 
of  a  marketable  quality.*^  Anything  more  than  this  must  be  a 
question  of  terms.  If  the  buyer  cannot  Inspect  the  article  before 
purchase,  he  must  protect  himself  by  the  terms  of  his  bargain;  if 
he  can  inspect  it,  he  must  exercise  his  judgment,  and,  if  he  has 
no  confidence  in  his  judgment,  he  must  further  seek  to  bind  the 
seller  by  terms.  A  seller  is  not  bound  to  depreciate  his  wares, 
even  if  he  knows  that  the  buyer  is  forming  an  undue  estimate  of 
their  quality. 

Nor  is  the  seller  affected  by  such  impressions  as  the  buyer  may 
form  of  the  nature  of  his  promise.  If  the  buyer  thinks  he  is  being 
promised  a  quality  of  article  which  the  seller  does  not  intend  to 
warrant  the  contract  will  nevertheless  hold.  If  he  wants  to  bind 
the  seller  as  to  the  quality,  he  must  make  it  a  term  of  the  contract 
But,  if  the  seller  knows  that  the  buyer  understands  his  promise  in 
a  different  sense  from  that  in  which  he  gives  it,  the  case  is  altered. 
The  contract  is  void,  because  the  apparent  consent  indicated  by  the 
agreement  of  the  parties  to  the  common  terms  is  shown  to  be  unreal 
by  the  fact  that  one  of  the  parties  knew  of  the  difference  of  inten- 
tion between  himself  and  the  other. 

»« Post  p.  67L 
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Sir  William  Anson  illustrateB  these  propositions  by  an  imagl- 
naiy  sale  substantially  as  follows:  (1)  If  a  person  sells  another 
a  piece  of  china,  the  buyer  thinking  it  to  be  Dresden  china,  and 
the  seller  thinking  it  is  not,  each  takes  the  chances  as  to  the  qual- 
ity. The  buyer  may  get  a  better  thing  than  the  seller  intended 
to  sell,  or  he  may  get  a  worse  thing  than  he  intended  to  buy,  but  in 
neither  case  is  the  validity  of  the  contract  affected.  (2)  If  the 
buyer  thinks  it  is  Dresden  china,  and  the  seller  knows  that  he 
thinks  so,  and  knows  that  it  is  not,  the  contract  is  still  binding. 
So  long  as  the  seller  does  nothing  to  deceive  the  buyer  as  to  the 
quality,  he  is  not  bound  to  prevent  him  from  deceiving  him- 
self.** (3)  If  the  buyer  thinks  the  article  is  Dresden  china,  and 
thinks  that  the  seller  intends  to  sell  it  as  such,  and  the  seller 
knows  that  it  is  not  Dresden  china,  but  does  not  know  that 
the  buyer  thinks  he  intends  to  sell  it  as  such,  and  the  contract  says 
nothing  about  the  quality,  but  is  merely  for  a  sale  of  china  in  gen- 
eral terms,  the  contract  is  binding.  The  misapprehension  by  the 
buyer  of  the  extent  of  the  seller's  promise,  unknown  to  the  seller, 
has  no  effect,  for  it  is  not  the  seller's  fault  that  the  buyer  failed  to 
introduce  terms  which  he  wished  to  form  part  of  the  contract  (4) 
If,  on  the  other  hand,  the  buyer  thinks  the  article  is  Dresden  china, 
and  thinks  that  the  seller  intends  to  sell  it  as  such,  and  the  seller 
knows  that  the  buyer  thinks  he  is  promising  Dresden  china,  but 
does  not  mean  to  promise  more  than  china  in  general  terms,  the 
contract  is  void.  The  buyer's  error  is  not  an  error  of  judgment 
but  regards  the  intention  of  the  seller,  and  the  latter,  knowiufr  his 
intention  is  mistaken,  allows  the  mistake  to  continue.    Thus,  where 

s«  People's  Bank  v.  Bogart,  81  N.  Y.  101.  In  this  case  tbe  plaintiff  had 
purchased  trom  the  defendant  acceptances  of  a  third  person,  beUeving  that 
they  were  drawn  against  funds;  and  defendant,  knowing  that  they  were  ac- 
commodation paper  only,  failed  to  disclose  that  fact  to  plaintiflte.  It  was 
held  that  there  was  no  duty  to  disclose  the  fact,  and  that  plaintiffs  could  not 
rescind.  A  vendee  of  goods  is  not  bound  to  disclose  to  the  vendor  IntelUgence  of 
extrinsic  drcumstanoes  which  might  influence  the  price  of  the  goods.  Laldlaw 
V.  Organ,  2  Wheat  17a  And  see  Hadley  v.  Clinton  Go.  Imp.  Oo.,  13  Ohio  St 
602;  Butler*8  Appeal,  26  Pa.  St.  63.  In  most  jurisdictions  it  is  held  that  if  the 
seller  knows  of  a  latent  defect  in  his  goods,  and  knows  that  the  buyer  sup- 
poses there  is  no  such  defect,  failure  to  disclose  it  Is  a  fraud.    Post,  p.  320. 
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a  person  was  saed  for  refusing  to  accept  some  oats  which  he  had 
agreed  to  bny  from  the  plaintiff,  on  the  ground  that  he  had  agreed 
and  intended  to  buy  old  oats,  and  that  those  supplied  were  new, 
the  jury  were  told  that,  if  the  plaintiff  knew  that  the  defendant 
•thought  he  was  buying  old  oats,"  then  he  could  not  recover.  The 
court  of  review,  however,  held  that  this  was  not  enough  to  avoid 
the  sale;  that  in  order  to  do  so  the  plaintiff  must  have  known  that 
the  defendant  ^thought  he  was  being  promised  old  oats."  "  It  was 
not  knowledge  of  the  misapprehension  of  the  quality  of  the  oats, 
but  knowledge  of  the  misapprehension  of  the  quality  promised, 
which  would  avoid  the  contract** 

This  subject  has  been  treated  by  Sir  William  Anson  and  many 
other  writers,  under  ^^istake,"  and  it  is  regarded  by  some  courts  as  a 
question  of  mistake,  but  most  of  the  courts  in  this  country  regard 
it  as  a  question  of  fraud.  This  may  be  important,  for,  while  mis- 
take renders  a  contract  void,  fraud,  as  we  shall  see,  renders  it  void- 
able only. 
IKstakeqf  Law, 

It  is  well  settled  that,  as  a  rule,  ignorance  or  mistake  of  law,  by 
reason  of  which  the  parties  do  not  understand  the  legal  effect  of 
their  contract,  does  not  avoid  it,  unless  there  is  some  fraud,  or  un- 
less there  is  a  relation  of  confidence  between  the  parties.**    In  ex- 

st  Smith  T.  Hdgbes,  L.  R.  6  Q.  B.  587.  This  case,  in  the  dicta  and  actual 
dedaion,  lUustrates  all  of  the  hypotheses  stated  in  the  text  And  see  Scott  r. 
Littledale,  8  EL  &  BL  815;  Garrard  v.  Frankel,  30  Beav.  445. 

M  The  rule  Is  not  limited  to  contracts  of  sale.  See  Fitzmanrice  y.  Mosler, 
116  Ind.  363,  19  N.  fi.  Rep.  180. 

»  Burkhanser  v.  Schmitt,  45  Wis.  316;  Fish  t.  Cleland,  33  111.  243;  Hunt  ▼. 
Roimnaniere,  1  Pet  1;  Storrs  y.  Barker,  6  Johns.  Ch.  166;  Starr  y.  Bennett, 
5  Hin  (N.  T.)  303;  Shotwell  y.  Murray.  1  Johns.  Ch.  (N.  Y.)  512;  Bank  y. 
Daniel,  12  Pet  32;  Trigg  y.  Bead,  5  Humph.  (Tenn.)  529;  MeUlsh  y.  Robert- 
son, 25  Vt.  603;  Good  y.  Herr,  7  Watts  &  S.  (Pa.)  253;  Clem  v.  Newcastle  B. 
Ca,  9  Ind.  488;  "kusseii  y.  Branham,  8  Blackf.  (ind:)  277;  Rice  y.  Dwlght 
ManoTg  Co.,  2  Cush.  (Mass.)  80;  Dodge  y.  Essex  Ins.  Co.,  12  Gray  (Mass.)  65; 
Hubbard  y.  Martin,  8  Yerg.  (Tenn.)  408;  Jones  y.  Watkins,  1  Stew.  (Ala.)  81; 
Townsend  y.  Cowles,  31  Ala.  428;  People  y.  Supa*yi8or8,  27  Cal.  655;  Christy 
y.  sulliyan,  50  CaL  387;  Wheaton  y.  Wheaton,  9  Conn.  96;  Gordere  y.  Down- 
big,  18  DL  492;  Rufns  y.  McConnell,  17  BL  212;  Wood  y.  Price,  46  IlL  439; 
Goltra  y.  ftinasack,  53  111.  458;  Upton  y.  Tribiicock,  91  U.  &  45;  Porter  y. 
Jefferies  (S.  C.)  18  S.  K  Rep.  229;  Osbum  y.  Throckmorton  (Va.)  18  S.  E.  Rep. 
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ceptional  cases  the  rule  is  sometimes  disregarded,  and  relief  grant- 
ed, in  courts  of  equity/* 

In  cases  where  the  nonexistence  of  a  right  is  concerned,  it  has 
been  said  that  the  mistake  is  not  a  mistake  of  law,  so  as  to  render 
the  avoidance  of  a  contract  on  that  ground  a  violation  of  the  rule 
that  ignorance  of  law  is  no  excuse.  The  distinction  has  been  thus 
drawn  in  a  case  of  mistaken  rights  between  two  senses  in  which 
the  word  "jus^  is  used  with  reference  to  that  rule:  "It  is  said, 
^gnorantia  juris  hand  excusat;'  but  in  that  maxim  the  word  ^jus'  is 
used  in  the  sense  of  denoting  general  law, — the  ordinary  law  of  the 
country.  But,  when  the  word  'jus'  is  used  as  denoting  a  private 
right,  that  maxim  has  no  application.  Private  right  of  ownership 
is  a  matter  of  fact;  it  may  be  the  result  also  of  a  matter  of  law; 
but,  if  parties  contract  under  a  mutual  mistake  and  misapprehen- 
sion as  to  their  relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a  com- 
mon mistake.****  Under  this  rule,  the  sale  of  a  thing  which,  un- 
known to  the  parties,  already  belongs  to  the  buyer,  or  does  not  be- 
long to  the  seller,  is  void.**  This  is  not  a  mistake  of  law,  but  of  fact 
The  same  principle  is  recognized  in  the  criminal  law,  it  being  well 
settled  that,  where  a  person  takes  and  appropriates  the  property 
of  another  under  the  belief  that  it  is  his  own,  he  does  not  commit 
larceny. 

Ignorance  of  foreign  laws,  including  the  laws  of  a  sister  state, 
is  regarded  as  ignorance  of  fact,  and  not  of  law,  since  a  person 
is  not  bound  to  acquaint  himself  with  them." 

285;  post,  pp.333,  771.  But  see  Underwood  v.  Brockman,  4  Dana  (Ky.)300;  Fits- 
gerald  v.  Peck.  4  Lltt  (Ky.)  125;  Lowndes  v.  Chisholm,  2  McCk)rd,  Bq.  (S.  C.) 
455. 

40  Benson  v.  Markoe,  37  Minn.  30,  33  N.  W.  Rep.  38;  Griffith  ▼.  Townley, 
09  Mo.  13;  State  v.  Paup,  13  Ark.  129;  Griffith  ▼.  Sebastian  Ck>.,  48  Ark.  2i 
3  S.  W.  Rep.  886;  Hardisfrie  v.  Mitchum.  51  Ala.  151;  Komegay  v.  Brcrett. 
99  N.  0.  30,  5  S.  B.  Rep.  418;  Kerr  y.  Cooper,  5  Del.  Ch.  607. 

41  Cooper  V.  Phlbbs.  L.  R.  2  H.  L.  170.  And  see  Wilson  v.  lAte  Ins.  Co., 
60  Md.  157;  Toland  v.  Corey.  6  Utah,  392,  24  Pac.  Rep.  190;  Lovell  v.  Wall 
(Fla.)  12  South.  Rep.  669. 

*2  2  Bl.  Comm.  450;  Trigg  t.  Bead,  5  Humph.  (Tenn.)  529;  Bingham  t. 
Bingham,  1  Ves.  Sr.  126;  Martin  v.  McOormick,  8  N.  Y.  331;  Outts  v.  Guild, 
67  N.  Y.  229.     Contra,  Bmkhauser  v.  Sclimitt,  45  Wis.  316. 

«■  Haven  y.  Foster,  9  Pick.  (Mass.)  112;  Vinai  y.  ConUnental  Const  it  IIn^ 


Ch.  7]  MIBTAKB.  307 

A  mistake  in  drawing  up  a  contract,  or  a  mistake  in  the  legal 
effect  of  a  description  in  a  deed  or  other  writing,  or  in  the  use  of 
technical  language,  is  ground  for  relief,  though  in  a  sense  it  might 
be  said  to  be  a  mistake  of  law  rather  than  of  f act^^ 


SAME— EFFECT— BEMEDIES. 

169.  EFFECT— Mistake,  where  it  has  any  effect,  renders 
a  contract  void. 

160.  BEMEDIES  AT  LAW  — At  common  law  the  con- 
tract may  be  repudiated  if  it  is  executory,  or,  if  executed 
in  whole  or  in  part,  what  has  been  paid  under  it  may  be 
recovered  back. 

161.  SEMEDIES  IN  EQUITY— In  equity  a  suit  for  spe- 
ciflc  performance  may  be  resisted;  or  suit  may  be  brought 
to  declare  the  contract  void;  or,  if  the  mistake  is  merely 
in  drawing  up  the  contract,  suit  may  be  brought  to  reform 
the  instrument. 

162.  liACHES — The  contract  must  be  rescinded,  or  relief 
must  be  sought  in  equity,  within  a  reasonable  time  after 
knowledge  of  the  mistake. 

Ag  we  shall  presently  see,  fraud  renders  a  contract  voidable  only. 
The  effect  of  mistake,  however,  where  it  has  any  operation  at  all,  is 
to  render  the  contract  void.  The  common  law,  therefore,  offers  two 
remedies  to  a  person  who  has  entered  into  an  agreement  which  is 
void  on  the  gronnd  of  mistake.  If  it  be  still  executory,  he  may 
repudiate  it,  and  successfully  defend  an  action  brought  upon  it 
If  he  has  paid  money  under  it  he  may  recover  it  back  upon  the 
general  principle  that  "where  money  is  paid  to  another  under  the  in- 
fluence of  a  mistake, — that  is,  upon  the  supposition  that  a  specific 
fact  is  true,  which  would  entitle  the  other  to  the  money,  but  which 
fact  is  untrue, — an  action  will  lie  to  recover  it  bacf  *• 

Oo.  (Sap.)  6  N.  Y.  i^pp.  505;  Bank  of  GhJUIcottae  v.  Dodge,  8  Barb.  (N.  Y.) 
233. 

M  Oonedy  y.  Marcy,  13  Gray  (Mass.)  373. 

«•  Kdly  ▼.  Solari,  9  Mees.  &  W.  54;  Wheadon  v.  Olds,  20  Wend.  (N.  Y.)  174; 
pott,  pp.  7ei,  770. 
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In  equity  the  victim  of  the  mistake  may  resist  si)ecific  perform- 
ance of  the  contract,  and  may  sometimes  do  so  successfully  when 
he  might  not  be  able  to  successfully  defend  an  action  at  law  for 
damages  arising  from  its  breach.^*  He  may  also  sue  to  have  the 
contract  declared  void,  and  to  be  freed  from  his  liabilities  In  respect 
of  it  If  the  mistake  was  in  drawing  up  the  contract,  a  suit  in  equity 
may  be  brought  to  correct  the  mistake,  and  reform  the  instrument 
so  it  will  express  the  real  intention  of  the  parties.^^ 

A  party  who  is  entitled  to  avoid  a  contract  on  the  gnH>und  of  mis- 
take must  rescind  at  law,  or  seek  his  relief  in  equity,  within  a  rea- 
sonable time  after  knowledge  of  the  mistake.^* 

HI8HEPBE8ENTATION. 

163.  Misrepresentation  is  an  innocent  misstatement  or 
nondisclosure  of  feusts.    It  must  be  distinguished  firom 

(a)  Fraud,  which  is  a  fiedse  representation  (or  nondis- 

closure under  such  circumstances  that  it  amounts 
to  a  misrepresentation)  known  to  be  fSedse,  or 
made  in  reckless  ignorance  as  to  its  truth  or 
fEtlsity. 

(b)  Ck>nditions  and  warranties,  which  are  representa- 

tions constituting  terms  of  the  contract. 

SAME— BFFECT. 

164.  Mere  misrepresentation  has  no  effect  on  a  eon- 
tract,  except  in  the  case  of  contracts  said  to  be  uberrimae 

«•  Webster  y.  Cecil,  SO  Bear.  62;  Frisby  y.  Ballance,  4  Scam.  dU.)  2S7;  Trigs 
y.  Read,  5  Humph.  (l>mi.)  529. 

47  Snell  y.  Atlantic  Ins.  Go.,  98  U.  S.  86;  EUIott  y.  Sackett,  106  U.  S.  1^2.  2 
Sup.  Ct.  Rep.  375;  Beardsley  y.  Knight,  10  Vt  185;  Newcomer  y.  Kline,  11 
GUI  &  J.  (Md.)  457;  Kilmer  v.  Smith,  77  N.  Y.  226;  Jenka-g^Jrltz.  7  Watts 
&  S.  (Pa.)  201;  F6wler  y.  Woodward,  26  Minn.  347,  4  N.  W.  Rep.  231;  Paine 
y.  Upton.  87  N.  Y.  327. 

4«  Grimes  y.  Sanders,  93  U.  S.  55;  Thomas  y.  Bartow,  48  N.  Y.  193;  Sable 
y.  Maloney,  48  Wis.  331;  Dodge  y.  Essex  Ins.  Co.,  12  Gray  (Mass.)  71;  Dlnum 
y.  Proyldence,  W.  &  B.  R,  Co..  5  R.  L  130. 
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fldei,  in  which,  from  their  nature,  or  from  the  particular 
drcumstances,  one  party  must  rely  on  the  other  for  his 
knowledge  of  the  iSeusts,  and  the  other  is  bound  to  the  ut- 
most good  fEdth.    These  are: 

(a)  Contracts  of  marine,  fire,  and  life  insurance. 

(b)  Contracts  between  persons  occupsring  a  confidential 

relation,  as  between  attorney  and  client,  prin- 
cix>al  and  agent,  guardian  and  ward,  trustee  and 
cestui  que  trust,  etc. 

(c)  To  a  limited  extent,  contracts  for  the  sale  of  land. 

(d)  In  England,  and  probably  with  us,  contracts  with 

promoters  of  a  corporation  for  the  purchase  of 
shares. 

165.  Where  misrepresentation  has  any  effect  at  all,  it 
renders  the  contract  voidable. 

166.  Misrepresentation  may  sometimes  be  groimd  for  the 
granting  or  refusing  of  equitable  relief,  where  it  would 
have  no  effect  at  all  at  law. 

DigtmffwUhedfrom  Fratid, 

''Misrepresentation,''  as  the  term  is  here  used,  must  be  distin* 
guished  from  "fraud,"  with  which  w^e  are  to  deal  presently.  Mis- 
representation means  an  innocent  misstatement  or  nondisclosure 
of  facts,  while  fraud  consists  in  representations  which  are  known 
to  be  false,  or  which  are  made  in  reckless  ignorance  of  their  truth 
or  falsity,  or  in  nondisclosure  or  concealment  of  facts  under  such 
circumstances  that  it  amounts  to  a  representation  that  the  facts 
concealed  do  not  exist  This  will  be  more  fully  explained  in 
treating  of  fraud.  The  practical  test  of  fraud,  as  opposed  to  mere 
misrepresentation,  is  that  fraud  gives  rise  to  an  action  ex  delicto, 
while  innocent  misrepresentation  does  not  Fraud,  besides  being 
a  Yitiating  element  in  contract,  is  a  tort  or  wrong  apart  from  con- 
tract, and  may  be  treated  as  such  by  bringing  an  action  of  deceit 
Misrepresentation,  in  exceptional  cases,  may  invalidate  a  contract^ 
but  will  not  support  an  action  of  deceit. 
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The  fraud,  to  give  rise  to  such  an  action,  need  not  necessarily  in- 
Tolve  a  dishonest  motive.  It  is  enough  if  the  representation  is 
known  to  be  false.  It  is  a  fraud  in  law  if  a  party  makes  rep- 
resentations which  he  knows  to  be  false,  and  injury  ensues,  although 
his  motives  may  not  have  been  bad.**  Thus,  where  a  person  accept- 
ed a  bill  of  exchange  drawn  on  another  person,  and  falsely  repre- 
sented that  he  had  authority  from  that  other  to  do  so,  he  was  held 
liable  in  an  action  of  deceit  brought  by  an  indorsee  of  the  bill  on  its 
being  repudiated  by  the  drawee  and  dishonored,  though  he  (the  de- 
fendant) honestly  believed  that  the  acceptance  would  be  sanctioned, 
and  that  the  bill  would  be  paid.  'Tf  the  defendant,"  it  was  said, 
"when  he  wrote  the  acceptance,  and  thereby,  in  substance,  repre- 
sented that  he  had  authority  from  the  drawee  to  make  it,  knew  that 
he  had  no  such  authority,  the  representation  was  untrue  to  his 
knowledge,  and  we  think  that  an  action  will  lie  against  him  by  the 
plaintiff  for  the  damage  sustained  in  consequence.''  ••  In  this  coun- 
try, except  in  New  York,  and  possibly  a  few  other  states,'*  the  de- 
fendant in  such  case  would  be  liable,  even  if  he  thought  he  had  au- 
thority to  accept  *1f  one  falsely  represents  that  he  has  an  au- 
thority, by  which  another,  relying  on  the  representation,  is  misled, 
he  is  liable;  and  by  acting  as  agent  for  another,  when  he  is  not, 
though  he  thinks  he  is,  he  tacitly  and  impliedly  represents  himself 
authorized  without  knowing  the  fact  to  be  true,  it  is  in  the  nature 
of  a  false  warranty,  and  he  is  liable.  But  in  both  cases  his  liability 
is  founded  on  the  ground  of  deceit,  and  the  remedy  is  by  action 
of  tort''" 

It  is  not  necessary,  as  we  have  just  seen,  to  constitute  fraud  for 
which  the  action  of  deceit  will  lie,  as  distinguished  from  mere  mis- 
representation, that  there  shall  be  a  clear  knowledge  that  the  state- 
ment made  is  false.  False  statements  which  are  intended  to  be 
acted  upon,  if  made  recklessly  and  with  no  reasonable  ground  of 

*»  Per  Tlndal,  O.  X,  In  Foster  v.  Charles,  7  Bing.  105. 

BO  PolhiU  V.  Walter,  8  Barn.  &  Add.  114. 

•1  White  V.  Madison,  26  N.  Y.  117. 

M  Jefts  v.  York,  10  Oush.  (Mass.)  382.  And  see  Bartlett  v.  Tuck^,  lOi  Mas. 
836;  Noyes  v.  Lorlng,  55  Me.  406;  McCurdy  v.  Rogers,  21  Wis.  109;  Johnson 
V.  Smith,  21  Conn.  627. 
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bdief^  constitnte  fraud,  and  not  mere  misrepresentation.  If  per- 
sons take  upon  themselves  to  make  assertions  as  to  the  truth  or 
falsity  of  which  they  are  ignorant,  they  must,  in  a  civil  point  of 
view,  be  held  just  as  responsible  if  the  statements  are  false  as  if 
thej  had  asserted  what  they  knew  to  be  untrue.'* 

What  has  been  said  will  show  the  distinction  between  fraud  and 
mere  misrepresentation.  Misrepresentation  may  amount  to  fraud 
where  the  representation  is  not  innocently  made;  that  is,  either 
where  it  is  knowingly  false,  without  regard  to  the  honesty  or  dis- 
honesty of  the  motive,  or  where  it  is  in  fact  false,  though  not  know- 
ingly so,  but  was  made  in  reckless  ignorance  of  its  truth  or  falsity. 
In  either  case  the  effect  on  the  validity  of  the  contract  will  dex)end 
on  the  rules  in  reference  to  fraud,  which  are  presently  to  be  dis- 
cussed; we  are  here  dealing  with  mere  misrepresentation. 

Distinguished  from  Conditions  and  Warranties, 

It  may  be  stated  as  a  rule,  subject  to  exception  in  case  of  certain 
contracts  to  be  hereafter  noticed,  that  innocent  misrepresentation  or 
nondisclosure  of  fact  does  not  affect  the  validity  of  consent  The 
tendency  of  the  courts  has  been  to  bring,  if  possible,  every  statement 
which  is  important  enough  to  affect  consent  into  the  terms  of  the 
contract,  and  a  representation  which  cannot  be  shown  to  have  had 
80  material  a  part  in  determining  consent  as  to  have  formed,  if  not 
the  basis  of  the  contract,  at  least  an  integral  part  of  its  terms,  is  set 
aside  altogether.  If  it  is  a  part  of  the  contract,  it  is  no  longer  called 
a  mere  misrepresentation;  it  is  a  condition  or  warranty,  and  its 
falsity  does  not  affect  the  formation  of  the  contract,  but  operates  to 
discharge  the  injured  party  from  his  obligation,  or  gives  him  a  right 
<rf  action  based  on  the  contract  for  loss  sustained  by  reason  of  the 
untruth  of  the  statement  The  statement  in  such  case  is  a  term  of 
the  contract 

The  distinctions  are  well  shown  in  a  leading  English  casa  The 
action  was  brought  on  a  charter  party  in  which  it  was  agreed  that 
the  plaintiff^s  ship,  "then  in  the  port  of  Amsterdam,"  should  proceed 

n  Lord  Calms,  in  Reese  River  Mln.  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  Walsh 
V.  Moree,  80  Mo.  568;  Smith  v.  Richards,  13  Pet  26;  Lynch  v.  Mercantile 
Itnst  Ok,  18  Fed.  Rep.  486;  Aetna  Ins.  Ck>.  v.  Reed,  33  Ohio  St  283. 


812  REALITY  OF  CONSENT.  [Ch.  7 

to  a  certain  port  and  load  a  cargo.  At  tiie  date  of  the  contract  the 
ship  waa  not  in  the  port  of  Amsterdam,  and  did  not  arrive  there  for 
several  days.  The  defendant  refused  to  carry  oat  the  agreement, 
and  repudiated  it  The  court  held  that  the  statement  that  the  ship 
was  in  the  port  of  Amsterdam  was  intended  by  the  parties  to  be  a 
condition,  and  a  breach  thereof  discliarged  the  charterer.*^  Wil- 
liams, J.,  in  giving  judgment,  thus  distinguishes  the  various  parts  or 
terms  of  a  contract:  'Troperly  speaking,  a  representation  is  a 
statement  or  assertion,  made  by  one  party  to  the  other,  before  or 
at  the  time  of  the  contract,  of  some  matter  or  circumstance  relating 
to  it  Though  it  is  sometimes  contained  in  the  written  instrument, 
it  is  not  an  integral  part  of  the  contract,  and  consequently  the  con- 
tract is  not  broken,  though  the  representation  proves  to  be  untrue; 
nor  (with  the  exception  of  the  case  of  policies  of  insurance, — at  all 
events,  marine  policies,  which  stand  on  a  peculiar  anomalous  foot- 
ing)  is  such  untruth  any  cause  of  action,  nor  has  it  any  efficacy  what- 
ever, unless  the  representation  was  made  fraudulently,  either  bv 
reason  of  its  being  made  with  a  knowledge  of  its  untruth,  or  by  rea- 
son of  its  being  made  dishonestly,  with  a  reckless  ignorance  whether 
it  was  true  or  untrue.  •  •  •  Though  representations  are  not 
usually  contained  in  the  written  instrument  of  contract,  yet  they 
sometimes  are.  But  it  is  plain  that  their  insertion  therein  cannot 
alter  their  nature.  A  question,  however,  may  arise  whether  a  de- 
scriptive statement  in  the  written  instrument  is  a  mere  representa- 
tion, or  whether  it  is  a  substantive  part  of  the  contract  This  is  a 
question  of  construction  which  the  court,  and  not  the  jury,  must  de- 
termine. If  the  court  should  come  to  the  conclusion  that  such  a 
statement  by  one  party  was  intended  to  be  a  substantive  part  of  his 
contract,  and  not  a  mere  representation,  the  often-discussed  question 
may,  of  course,  be  raised,  whether  this  part  of  the  contract  is  a  con- 
dition precedent,  or  only  an  independent  agreement,  a  breach  of 
which  will  not  justify  a  repudiation  of  the  contract,  but  will  only 
be  a  cause  of  action  for  a  compensation  in  damages.     In  the  con- 

B«  Behn  v.  Bumess,  8  Best  &  S.  751.  And  see  Davison  v.  Yon  Linden,  113 
U.  S.  40,  6  Sup.  Gt  Rep.  346;  Lowber  v.  Bangs,  2  WalL  728;  Norrlngton  r. 
Wright,  115  U.  &  188,  6  Sup.  Ot  Rep.  12.  As  to  the  disUnction  in  oontracts 
of  Insurance,  see  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St  452; 
Schwarzbach  v.  Protective  Union,  25  W.  Ya.  655;  post,  p.  661. 
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stniction  of  charts  parties,  this  question  has  often  been  raised  with 
reference  to  stipulations  that  some  future  thing  shall  be  done  or 
shall  happen,  and  has  given  rise  to  many  nice  distinctions.  Thus,  a 
statement  that  a  vessel  is  to  sail,  or  be  ready  to  receive  a  cargo,  on 
or  before  a  given  day,  has  been  held  to  be  a  condition,*'  while  a 
stipulation  that  she  shall  sail  with  all  convenient  speed,  or  within  a 
reasonable  time,  has  been  held  to  be  only  an  agreement.**  But  with 
respect  to  statements  in  a  contract  descriptive  of  the  subject-matter 
of  it,  or  of  some  material  incident  thereof,  the  true  doctrine,  es- 
tablished by  principle  as  well  as  authority,  appears  to  be,  generally 
speaking,  that,  if  such  descriptive  statement  was  intended  to  be  a 
substantive  part  of  the  contract,  it  is  to  be  regarded  as  a  warranty; 
that  is  to  say,  a  condition  on  the  failure  or  nonperformance  of  which 
the  other  party  may,  if  he  is  so  minded,  repudiate  the  contract  in 
toto,  and  so  be  relieved  from  performing  his  part  of  it,  provided  it 
has  not  been  partially  executed  in  his  favor.  If  indeed,  he  has 
received  the  whole  or  any  substantial  part  of  the  consideration  for 
the  promise  on  his  part,  the  warranty  loses  the  character  of  a  condi- 
tion, or,  to  speak  perhaps  more  properly,  ceases  to  be  available  as  a 
condition,  and  becomes  a  warranty  in  the  narrower  sense  of  the 
word,  viz.  a  stipulation  by  way  of  agreement,  for  the  breach  of  which 
a  compensation  must  be  sought  in  damages."  *^ 

Same — Fartoiw  SenKB  of  the  Terms  and  Their  Effect. 

It  will  be  observed  that  ^condition"  is  used  in  two  senses, — as 
meaning  a  statement  that  a  thing  is,  and  a  promise  that  a  thing  shall 
be.  In  either  case  the  statement  or  promise  is  of  so  important  a 
nature  that  the  untruth  of  the  one,  or  the  breach  of  the  other,  dis- 
charges the  contract  ^^Warranty"  also  is  used  in  several  senses. 
It  is  first  made  a  convertible  term  with  a  condition.  It  is  then  used 
<*in  the  narrower  sense  of  the  word,"  in  which  sense  it  means  (1)  a 
subsidiary  promise  in  the  contract,  the  breach  of  which  could  under 
no  circumstances  do  more  than  give  rise  to  an  action  for  damages, 
and  (2)  a  condition,  the  breach  of  which  might  have  discharged  the 

M  OlalK^m  V.  Hays,  2  Man.  &  G.  2S7. 

M  Seeser  v.  Dnthle,  8  C.  B.  (N.  S.)  46;  Tarrabodiia  v.  Hidde,  1  Hurl.  &  N. 
183. 
•T  Bebn  v.  Bomess,  3  Best  &  S.  751* 
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contract  had  it  not  been  M  far  acquiesced  in  as  to  lose  its  effect  for 
that  purpoBe,  though  it  may  give  rise  to  an  action  for  damages. 

The  various  senses  of  the  terms  we  have  been  discussing,  and  their 
effect,  may  be  summed  up  as  follows:  (1)  ^'Eepresentations,''  not 
fraudulent,  made  at  the  time  of  entering  into  the  contract,  but  not 
forming  a  part  of  it,  may  affect  its  validity  in  certain  special  cases, 
but  are  otherwise  inoperative.  When  they  do  operate,  their  fUse- 
hood  vitiates  the  formation  of  the  contract  and  makes  it  voidable. 
(2)  ^Conditions"  are  either  statements  or  promises  which  form  the 
basis  of  the  contract  Whether  or  not  a  term  in  the  contract 
amounts  to  a  condition  must  be  a  question  of  construction,  to  be 
answered  by  ascertaining  the  intention  of  the  parties  from  the  word- 
ing of  the  contract  and  the  circumstances  under  which  it  was  made. 
But  when  a  term  in  the  contract  is  ascertained  to  be  a  condition, 
then,  whether  it  be  a  statement  or  a  promise,  the  untruth  or  the 
breach  of  it  will  entitle  the  party  to  whom  it  is  made  to  be  discharged 
from  his  liabilities  under  the  contract  (3)  '^Warranties,"  used  in 
''the  narrower  sense,"  are  independent  subsidiary  promises,  the 
breach  of  which  does  not  discharge  the  contract,  but  g^ves  to  the 
injured  party  a  right  of  action  for  such  damage  as  he  has  sustained 
by  the  failure  of  the  other  to  fulfill  his  promise.  (4)  A  condition 
may  be  broken,  and  the  injured  party  may  not  avail  himself  of  his 
right  to  be  discharged,  but  continue  to  take  benefit  under  the 
contract,  or,  at  any  rate,  to  act  as  though  it  were  still  in  operation. 
In  such  a  case  the  condition  sinks  to  the  level  of  a  warranty,  and  the 
breach  of  it,  being  waived  as  a  discharge,  can  only  give  a  right  of 
action  for  the  damage  sustained.**  This  is  sometimes  called  a 
"warranty  ex  post  facto." 

In  an  Engliidi  case  arising  out  of  a  sale  of  hops  by  the  plaintiff  to 
the  defendant  it  appeared  that,  before  commencing  to  deal,  the  de- 
fendant asked  the  plaintiff  if  any  sulphur  had  been  used  in  the  treat- 
ment of  that  year's  crop.  The  plaintiff  said,  "No."  The  defendant  said 
that  he  would  not  even  ask  the  price  if  any  sulphur  had  been  used. 
After  this  the  parties  discussed  the  price,  and  the  defendant  agreed 
to  purchase  the  crop  of  that  year.  He  afterwards  repudiated  the 
contract  on  the  ground  that  sulphur  had  been  used,  and  the  plain- 
tiff sued  for  the  price.     It  was  shown  that  the  plaintiff  had  used 

M  Avery  y.  WiUs<m,  81  N.  Y.  841;  post,  p.  670. 
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snlphur  over  5  acres,  the  entire  growth  conedsting  of  300  acres. 
He  had  used  it  for  the  purpose  of  trying  a  new  machine,  had  after- 
wards mixed  the  whole  growth  together,  and  had  either  forgotten 
the  matter  or  thought  it  unimportant  The  jury  found  that  the  repre- 
sentation made  by  the  plaintiff  as  to  the  use  of  sulphur  was  not 
willfully  false,  and  they  further  found  that  "the  affirmation  that  no 
sulphur  had  been  used  was  intended  by  the  parties  to  be  a  part  of 
the  contract  of  sale,  and  a  warranty  by  the  plaintiff."  The  court 
had  to  consider  the  effect  of  this  finding,  and  came  to  the  conclusion 
that  the  representation  of  the  plaintiff  was  a  part  of  the  contract, 
and  a  preliminary  condition,  the  breach  of  which  entitled  the  de- 
fendant to  be  discharged  from  liability.  Erie,  C.  J.,  said:  ''We 
avoid  the  term  'warranty'  because  it  is  used  in  two  senses,  and  the 
term  'condition'  because  the  question  is  whether  that  term  is  ap- 
plicable. Tben  the  effect  is  that  the  defendants  required,  and  that 
the  plaintiff  gave,  his  undertaking  that  no  sulphur  had  been  used. 
This  undertaking  was  a  preliminary  stipulation;  and,  if  it  had  not 
been  given,  the  defendants  would  not  have  gone  on  with  the  treaty 
which  resulted  in  the  sala  In  this  sense  it  was  the  condition 
upon  which  the  defendants  contracted,  and  it  would  be  contrary  to 
the  intention  expressed  by  tMs  stipulation  that  the  contract  should 
remain  valid  if  sulphur  had  been  used.  The  intention  of  the 
parties  governs  in  the  making  and  in  the  construction  of  all  con- 
tracts. If  the  parties  so  intend,  the  sale  may  be  absolute,  with  a 
warranty  superadded;  or  the  sale  may  be  conditional,  to  be  null  if 
the  warranty  is  broken.  And,  upon  this  statement  of  facts,  we 
think  that  the  intention  appears  that  the  contract  should  be  null  if 
nilphur  had  been  used;  and  upon  this  ground  we  agree  that  the  rule 
should  be  discharged."  ^^ 

Oondumon  as  to  Effect  of  AfUrepreaentaiion. 

Prom  what  has  been  shown,  we  may  state  the  rule  as  to  misrep- 
resentations in  this  way:  Whenever  the  validity  of  a  contract  is 
called  in  question,  or  the  liabilities  of  the  parties  are  said  to  be 
affected,  by  reason  of  representations  made  before  or  at  the  time 
of  entering  into  the  contract,  the  effect  of  the  representation  will 
depend  on  the  answers  to  the  following  questions:    (1)  Were  the 

wBannernuui  v.  White,  10  a  B.  (N.  S.)  8/00. 
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ctatemenlB  in  question  a  part  of  the  terms  of  the  contract?  (2)  If 
not,  were  they  made  fraudulently?  (3)  If  neither  of  these,  was  the 
contract  one  of  that  class  of  contracts  called  '^contracts  uberrimae 
fldei,''  in  which  one  of  the  parties  had  to  rely  peculiarly  on  the 
other  for  his  knowledge  of  material  facts,  and  the  other  waa  bound 
to  the  most  perfect  good  faith?  If  all  of  these  questions  are  an- 
swered in  the  negative,  the  representation  has  no  effect  at  all. 

Ekapied  Contracts  Affected  by  Mere  MisrepreaentatUm. 

To  the  general  rule  that  misrepresentations  not  amounting  to 
fraud,  and  not  forming  a  term  of  the  contract,  do  not  affect  its 
validity,  there  are  exceptions  in  case  of  certain  special  contracts 
sometimes  said  to  be  uberrimae  fidei;  that  is,  contracts  of  such  a 
character  that  one  of  the  parties  must  rely  on  the  other  for  his 
knowledge  of  the  facts.  As  the  term  implies,  the  most  perfect  good 
faith  is  required  in  such  cases,  and  any  material  misstatement  or 
concealment  of  facts,  even  though  innocent,  will  avoid  the  con- 
tract 
Saine — CoTUracts  of  Insurance, 

Among  these  excepted  contracts  are  contracts  of  insurance.  In 
England  it  seems  that  the  exception  applies  only  to  marine,  and, 
though  to  a  less  extent,  to  fire,  insurance;  but  with  us  it  extends 
also  to  life  insurance.  In  the  case  of  a  contract  of  marine  insurance 
the  assured  is  bound  to  give  the  insurer  all  such  information  as 
would  be  likely  to  affect  his  judgment  in  accepting  the  risk,  and 
misrepresentation  or  nondisclosure  of  any  such  matter,  though  per- 
fectly innocent,  will  vitiate  the  policy.**  As  said  by  the  Ohio  court, 
in  speaking  of  marine  insurance,  and  after  speaking  of  warranties: 
^'The  assured  is  bound  to  communicate  every  material  fact  within 
his  knowledge  not  known,  or  presumed  to  be  known,  to  the  under- 
writer, whether  inquired  for  or  not;  and  a  failure  in  either  particu- 
lar, although  it  might  have  arisen  from  mistake,  accident,  or  forget- 
fulness,  is  attended  with  the  rigorous  consequence  that  the  policy 

••  McLanahan  v.  Universal  Ins.  Oo.,  1  Pet  170;  Lewis  v.  Eagle  Ins.  Co.. 
10  Gray  (Mass.)  508;  Ely  v.  Hallett,  2  Gafnes  (N.  T.)  57;  Union  Ins.  Go.  ▼• 
Stoney,  1  Harp,  (a  0.)  235;  Lexington  Ins.  Co.  v.  Paver,  16  Ohio,  324;  Vale 
v.  Phoenix  Ins.  Oa,  1  Wash.  O.  C.  283,  Fed.  Cas.  No.  16,811;  AUegre  t.  Mary- 
land Ins.  Co.,  2  Gill  &  J.  (Md.)  130;  Neptune  Ins.  Ca  v.  Robinson,  11  6111  k 
J.  (Md.)  256;  Augusta  Ins.  Go.  ▼.  Abbott,  12  Md.  348. 
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nerer  attaches,  and  Is  Toid,  for  the  reason  that  the  risk  assumed  is 
not  the  one  intended  to  be  assumed  by  the  parties."  '^  Thus,  a  pol* 
icy  of  marine  insurance  has  been  avoided  because  the  goods  were 
insured  for  an  amount  considerably  in  excess  of  their  value,  though 
the  fact  of  overvaluation  did  not  affect  the  rijsks  of  the  voyage, 
simply  because  the  valuation  is  a  fact  usually  taken  into  considentp 
tion  by  underwriters." 

It  is  said  that  the  doctrine  applicable  to  marine  insurance  does 
not  apply,  to  the  full  extent,  to  other  contracts  of  insurance.  *1n 
other  contracts,"  it  has  been  said,  "it  is  enough  that  warranties  even 
are  substantially  performed;  and  they  cannot,  in  general,  be  im- 
peached for  misrepresentation  or  concealment  unless  fraud  was  in- 
tended. Fire  insurance  sprung  up  at  a  later  period,  and  the  courts, 
finding  a  system  of  rules  already  constructed  for  marine  risks,  at 
once  transferred  them  to  this  new  species  of  insurance.  Almost  all 
the  diversity  of  opinion  to  be  found  in  the  later  cases  has  resulted 
from  a  growing  conviction  with  most  courts  that  a  substantial  dif- 
ference exists  in  the  nature  and  essential  elements  of  the  contract 
of  marine  and  Are  insurance,  which  renders  some  of  these  rules  in- 
applicable to  the  latter,  and  from  a  disinclination  with  others  to 
depart  from  the  strict  rules  applied  to  marine  insurance."  ••  It  is 
diiBcult  to  say  to  what  extent  the  doctrine  in  the  case  of  marine 
insurance  applies  to  fire  insurance.  It  is  settled,  however,  that 
any  false  representation  of  a  material  fact,  however  innocently 
made,  will  avoid  the  policy.**  It  has  even  been  held  that  the  inno- 
cent nondisclosure  of  a  material  fact  will  vitiate  the  policy.  Where, 
for  instance,  one  fire  insurance  company  reinsured  a  risk  in  another 
company  without  informing  the  latter  that  it  had  heard  that  the 
assured,  or  at  least  some  one  of  the  same  name,  had  been  so  un- 
lucky as  to  have  had  several  fires,  in  each  of  which  he  was  heavily 
insured,  it  was  held  that  such  nondisclosure,  though  unintentional, 

n  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St  452,  at  page  462. 

« lonides  v.  Pender,  L.  K.  9  Q.  B.  537. 

«*  Hartford  Protection  Ins.  Co.  y.  Harmer,  2  Ohio  St,  at  page  403.  And  pee 
Bnrritt  t.  Saratoga  Ins.  Co.,  5  HiU  (N.  Y.)  188;  Wineland  v.  Security  Ins.  Co.» 
53  Md.  276;  U.  S.  Fire  &  Marine  Ins.  Co.  r.  Kimberly,  34  Md.  224. 

M  Armoar  v.  Transatlantic  Ins.  Co.,  90  N.  Y.  450. 
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vitiated  the  contract  of  reinsurance.**  Where,  however,  as  is  now 
generally  the  practice,  written  applications  for  insurance  are  re- 
quired, in  which  specific  questions  are  asked  and  answered,  an  in- 
nocent failure  to  disclose  facts  about  which  no  inquiry  is  made  will 
not  avoid  the  policy,  thou^rh  it  is  otherwise  where  there  is  an  in- 
nocent failure  to  disclose  a  fact  where  inquiry  is  made.** 

In  England  and  in  some  of  our  states  a  distinction  has  been 
drawn  between  life  insurance  and  marine  and  fire  insurance,  and 
life  insurance  has  been  said  not  to  be  within  the  exception  to  the 
rule  that  innocent  misrepresentation  does  not  avoid  a  contract'^ 
In  most  of  our  states,  however,  no  distinction  is  made  in  this  respect 
between  life  and  fire  insurance.** 

Even  in  England  the  tendency  of  the  modern  adjudications  is 
towards  applying  the  doctrine  that  innocent  misrepresentation,  in- 
cluding nondisclosure,  vitiates  a  contract  of  fire  or  life,  as  well  as 
marine,  insurance,  without  any  practical  distinction.  As  said  in  an 
English  case:  **Whether  a  policy  be  effected  on  a  life,  or  a  ship, 
or  against  fire,  the  underwriter  has  a  right  to  expect  that  every- 
thing material  should  be  communicated  to  him."  ** 

•»  New  York  Bowery  Plre  Ins.  C!o.  v.  New  York  Fire  Ins.  Co.,  .17  Wend.  (N. 
Y.)  859.  And  see  Walden  r.  Louisiana  Ins.  Co.,  12  La.  Ann.  134;  Cnny  t. 
Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  536;  Fowler  r.  Aetna  Fire  Ins.  Co., 
6  Cow.  (N.  Y.)  673;   Bobbltt  v.  Liverpool.  L.  A  G.  Ins.  Co.,  66  N.  C.  70. 

••  Green  t.  Merchants*  Ins.  Co.,  10  Pick.  (Mass.)  402;  Com.  v.  Hide  A  Leather 
Ins.  Co.,  112  Mass.  136;  Washington  Mills  Manufg  Co.  t.  Weymouth  Ins. 
Co.,  135  Mass.  505;  Burritt  v.  Saratoga  Ins.  Co.,  5  Hill  (N.  Y.)  1S8;  Browning 
y.  Home  Ins.  Co.,  71  N.  Y.  608;  North  American  Ins.  Co.  ▼.  Throop,  22  Mich. 
146;  Clark  t.  Manufacturers*  Ins.  Co.,  8  How.  249;  Ripley  y.  Aetna  Ins.  Gc 
SO  N.  Y.  186;  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16. 

•T  Whulton  y.  Hardesty,  8  El.  &  Bl.,  at  page  299;  Schwarzbach  y.  Protective 
Union.  25  W.  Ya.  655;  Moulor  y.  American  Life  Ins.  Co.,  Ill  U.  a  335,  4 
Sup.  Ct  Kep.  466. 

•s  Bliss,  Ins.  75;  Yose  y.  Eagle  Life  &  H.  Ins.  Co.,  6  Cush.  (Mass.)  42;  Camp- 
bell y.  New  England  Ins.  Co.,  98  Mass.  381,  at  page  396;  Goucher  y.  North- 
western Trayellng  Men's  Ass'n,  20  Fed.  Rep.  59G;  New  York  Life  Ins.  Co.  t. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  Rep.  837;  Mutual  Ben.  Life  Ins.  Co.  y.  Wise, 
34  Md.  582;  Aetna  Life  Ins.  Co.  y.  France,  91  U.  S.  512. 

••  Lindman  y.  Desborough,  3  Car.  ft  P.  868;  London  Assurance  y.  Blansel, 
41  Law  T.  (N.  S.)  225. 
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Same — OontraeU  for  the  Sale  qf  Land. 

It  is  said  by  Sir  William  Anson  that  contracts  for  the  sale  of 
land  are  nberrimae  fldei,  and  therefore  within  the  exception  to  the 
rule  that  innocent  misrepresentation  does  not  affect  the  validity  of 
the  contract;  bnt  this  is  so  only  to  a  very  limited  extent,  even  in 
England,^^  and  probably  to  a  less  extent  in  this  country.  As  a  rule, 
the  courts  of  law  with  us  recognize  no  distinction  in  this  respect 
between  contracts  for  the  sale  of  land  and  other  contracts.''^  A 
purchaser  of  land,  it  has  been  held,  is  not  bound  to  disclose  facts 
within  his  knowledge  which  render  the  land  worth  much  more  than 
the  price  he  offers;  as,  for  instance,  the  fact  that  there  is  a  valuable 
mine  under  it^'  It  has,  however,  been  held  that  a  misdescription 
of  the  land,  or  of  the  title,  or  of  the  terms  to  which  it  is  subject, 
though  made  without  any  fraudulent  intention,  will  avoid  the  con- 
tract" CJourts  of  equity  have  granted  or  refused  their  peculiar 
remedies  in  the  case  of  contracts  for  the  sale  of  land  because  of  in- 
nocent misrepresentation,^^  but  this  has  been  because  of  principles 
peculiar  to  equity,  and  not  because  of  the  nature  of  the  contract 
The  same  principles  have  been  applied,  and  the  same  relief  granted 
or  refused,  in  the  case  of  other  contracts. 

Same-^OontracU  to  Purchase  Shares  in  Companies. 

Another  exception  is  in  the  case  of  contracts  with  the  promoters 
of  a  corporation  for  the  purchase  of  shares.  It  is  said  in  an  English 
case:    'Those  who  issue  a  prospectiis  'holding  out  to  the  public 

7»2  Add.  Cont  §  538;  1  Sugd.  Vend.  8. 

n  Livingston  v.  Peru  Iron  Co.,  2  Paige,  Ch.  (N.  Y.)  382;  Williams  v.  Spurr,  24 
Midi.  335. 

TSNote  90,  infra. 

«  FUght  V.  Booth,  1  Bing.  N.  O.  370;  Jones  v.  Edney,  3  Camp.  285;  Rayner 
T.  WUson.  43  Md.  144;  McKlnnon  v.  VoUmar,  75  Wis.  82,  43  N.  W.  Rep.  800: 
Uimroe  v.  Pritchett.  16  Ala.  785;  Rimer  v.  Dugan,  39  Miss.  477;  Tyson  v., 
Paasmore,  2  Pa.  St  122;  Keating  v.  Price,  58  Md.  532,  at  page  536;  (Tunby  v. 
^ter,  44  Md.  237;  Foley  v.  Crow,  37  Md.  51;  Mitchell  v.  McDougaU,  62  HI. 
498;  Bonghman  v.  Gould,  45  Mich.  481,  8  N.  W.  Rep.  73;  Smitli  v.  Richards. 
13  Pet  26;  Mulvey  v.  King,  30  Ohio  St  491. 

T*  Price  V.  McCanley,  19  Bng.  Law  &  Bq.  162;  O'Rourk  v.  Percival,  2  Ball 
k  B.  58;  Brooks  v.  HamUton,  15  Minn.  26  (611.  10);  Mohler  v.  Carder,  73 
Iowa,  582,  35  N.  W.  Rep.  647;   Watson  v.  Baker,  71  Tex.  739,  9  &  W.  Bep. 
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ttie  great  advantages  which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  inviting  them  to  take  shares 
on  the  faith  of  the  representations  therein  contained,  are  bonnd  to 
state  everything  with  strict  and  scmpnlons  accuracy,  and  not  onlj 
to  abstain  from  stating  as  fact  that  which  is  not  so,  but  to  omit  no 
one  fact  within  their  knowledge,  the  existence  of  which  might  in 
any  degree  affect  the  nature,  extent,  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds  out  as  inducements  to  take 
shares."  ^'  As  said  in  a  New  York  case,  the  promoters  of  a  corpora- 
tion occupy  before  its  organization  a  position  of  trust  and  con- 
fidence towards  those  whom  they  seek  to  induce  to  invest  in  the  en- 
terprise.''* 
Same — Ounfidential  Rdations  in  General. 

All  contracts,  whatever  may  be  the  subject-matter,  are  uberrimae 
fldei,  where  the  parties  occupy  a  confidential  relation  towards  each 
other,  as  in  the  case  of  contracts  between  an  attorney  and  his  client, 
a  principal  and  his  agent,  a  trustee  and  his  cestui  que  trust,  a  guard- 
ian and  his  ward,  a  parent  and  his  child,  etc.  The  parties  in 
such  a  case  do  not  stand  on  equal  ground;  one  of  them  reposes  con- 
fidence in  the  other,  and  the  latter,  in  dealing  with  the  former, 
is  held  to  the  utmost  good  faith,  and  can  gain  no  advantage  by  his 
dealings.  Any  misrepresentation  or  nondisclosure  of  material  facts 
will  vitiate  a  contract  between  them.^^  All  the  exceptions  to  the 
rule  that  innocent  misrepresentation  does  not  avoid  a  contract  are 
based  on  the  fact  that  a  relation  of  confidence  exists  between  the 
parties. 

Speaking  of  the  duty  to  disclose  facts,  Pomeroy  says:  **A11  the 
instances  in  which  the  duty  exists  •  •  •  may  be  reduced  to 
three  classes.    These  three  classes  are,  in  general,  clearly  distinct 

Ti  New  Brunswick  A  G.  R.  Co.  v.  Mugj^cridge,  1  Drew.  &  S.  381.  And  see 
Venezuela  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  113;  Peek  v.  Gurney^  L.  R  6  H.  L. 
403. 

T«  Brewster  v.  Hatch,  122  N.  Y.  349.  25  N.  B.  Rep.  505. 

n  Brooks  V.  Martin,  2  Wall.  70,  at  pa^e  84;  Baker  v.  Humphrey,  101  U.  S. 
404,  at  page  502;  James  v.  Steere,  16  R.  I.  367,  16  Atl.  Rep.  143;  Smltn  t. 
Davis,  49  Md.  470;  McConkey  v.  Cockey,  69  Md.  280,  14  AU.  Rep.  465;  Reed 
V.  Peterson,  91  111.  288;  Ward  v.  Armstrong,  84  111.  151;  Zeigler  v.  Hashes. 
55  III.  288;  Norris  v.  Tayloe,  49  111.  17;  Casey  v.  Gaaey,  14  lU.  112;  note  225. 
Infra. 
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and  aeparate,  although  their  boundaries  may  sometimes  overlap, 
or  a  case  may  fall  within  two  of  them.  (1)  The  first  class  in- 
cludes all  those  instances  in  which,  wholly  independent  of  the  form, 
nature,  or  object  of  the  contract  or  other  transaction,  there  is  a  pre- 
vious, existing,  definite  fiduciary  relation  between  the  parties;  so 
that  the  obligation  of  perfect  good  faith  and  of  complete  dis- 
closure always  arises  from  the  existing  relations  of  trust  and 
confidence,  and  is  necessarily  impressed  upon  any  transaction  which 
takes  place  between  such  persons.  Familiar  examples  are  contracts 
and  other  transactions  between  a  principal  and  agent,  a  client  and 
attorney,  a  beneficiary  and  trustee,  a  ward  and  guardian,  and  the 
like.  (2)  The  second  class  embraces  those  instances  in  which  there 
is  no  existing  special  fiduciary  relation  between  the  parties,  and 
the  transaction  is  not  in  its  essential  nature  fiduciary,  but  it  ap- 
pears that  either  one  or  each  of  the  parties,  in  entering  into  the 
contract  or  other  transaction,  expressly  reposes  a  trust  and  con- 
fidence in  the  other,  or  else,  from  the  circumstances  of  the  case,  the 
nature  of  their  dealings,  or  their  position  towards  each  other,  such 
a  tmst  and  confidence  in  the  particular  case  is  necessarily  implied. 
The  nature  of  the  transaction  is  not  the  test  in  this  class.  Each 
case  must  depend  upon  its  own  circumstances.  The  trust  and  con- 
fidence, and  the  consequent  duty  to  disclose,  may  expressly  appear 
by  the  very  language  of  the  parties,  or  they  may  be  necessarily  im- 
plied from  their  acts  and  other  circumstances.  (3)  The  third  class 
includes  those  instances  where  there  is  no  existing  fiduciary  re- 
lation between  the  parties,  and  no  special  confidence  reposed  is  ex- 
prewed  by  their  words,  or  implied  from  their  acts,  but  the  very  con- 
tract or  other  transaction  itself,  in  its  essential  nature,  is  intrin- 
sically fiduciary,  and  necessarily  calls  for  perfect  good  faith  and 
fnll  disclosure,  without  regard  to  any  particular  intention  of  the 
parties.    The  contract  of  insurance  is  a  familiar  example.''  ^ 

Same — QmJtra4is  of  SurdyMp. 

The  contract  of  suretyship  has  sometimes  been  treated  as  being 
within  this  excepted  class  of  contracts,  but  as  regards  the  forma- 
tion of  the  contract  it  is  not  really  so.     To  vitiate  such  a  contract 

T*2  Pom.  Eq.  Jnr.  i  902. 

LAWOOWT.— 21 
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the  misrepresentation  or  nondisclosure  must  amount  to  fraud;  but 
we  shall  see,  in  treating  of  fraud,  that  nondisclosure  of  facts  which 
there  is  a  duty  to  disclose  is  sometimes  regarded  as  fraud,  without 
regard  to  the  question  of  motive  or  design.^*  Where  the  contract  of 
8ui*etyship  has  once  been  formed,  the  surety  is  entitled  to  be  in- 
formed of  any  agreement  between  the  creditor  and  the  debtor  which 
alters  their  relations,  or  any  circumstance  which  would  give  him  a 
right  to  avoid  the  contract.**  Failure  of  the  creditor  to  give  such 
information  does  not  afFect  the  formation  of  the  contract,  but  merely 
discharges  the  surety  from  any  further  liability,  and  therefore  the 
question  has  nothing  to  do  with  our  present  discussion. 

Effea  in  Equity. 

This  rule  as  to  the  effect  of  misrepresentations  is  not  adhered  to 
in  courts  of  equity.  A  false  statement  made  by  one  of  the  parties 
to  the  other  has  been  held  sufficient  ground  for  refusing  specific 
performance  of  the  contract,  though  there  was  no  fraud,  and  the 
statement  was  not  a  term  in  the  contract;  *^  and  a  false  representa- 
tion believed  to  be  true  at  the  time  it  was  made,  and  which  was  no 
part  of  the  contract,  has  been  held  sufficient  ground  for  setting  the 
contract  aside.*'  In  some  cases  it  seems  to  have  been  held  that  a 
court  of  equity  will  not  assume  jurisdiction  to  set  a  contract  aside 
because  thei'e  was  an  innocent  misrepresentation,  where  the  con- 

T»  North  British  Ins.  Co.  v.  Lloyd,  10  Bzch.  523;  Atlas  Bank  y.  Brownell, 
9  R.  1. 168;  Hamilton  v.  WatBon,  12  Clark  &  F.  109;  Guardian  Fire  ft  Assur 
Ca  V.  Thompson,  G8  Cai.  208,  9  Pac.  Rep.  1;  post,  p.  326. 

so  PhUlips  V.  Foxall,  L.  R.  7  Q.  B.  666;  Roberts  v.  Donovan,  70  CaL  108, 11 
Pac.  Rep.  599;  Evans  v.  Kneeland,  9  Ala.  42.  But  see  Atlantic  &  P.  T^  Co. 
T.  Barnes,  64  N.  T.  885;  Jones  v.  U.  S.,  18  Wall.  662. 

•1  Le  Mare  v.  Dixon,  L.  R.  6  H.  L.  414.  at  page  42a 

B2  Traill  V.  Baring,  4  De  Ger,  J.  &  S.  318,  33  L.  J.  Ch.  521;  Redgrave  t. 
Hard,  20  Ch.  Div.  13;  Brooks  v.  Hamilton,  15  Minn.  26  (GU.  10);  Smith  t. 
Richards,  13  Pet.  26,  at  page  36;  Cowley  v.  Smyth,  46  N.  J.  Law,  380;  Florida 
V.  Morrison,  44  Mo.  App.  529;  Alker  v.  Alker,  12  N.  Y.  Supp.  676;  Joice  v. 
Taylor,  6  Gill  &  J.  (Md.)  54;  Taymon  v.  MitcheU,  1  Md.  Ch.  497;  Kent  v.  Car- 
caud,  17  Md.  299;  Keating  v.  Price,  58  Md.  532;  Thompson  ▼.  Lee,  31  Ala. 
292;  Converss  v.  Blumricb,  14  Mich.  109;  Wilcox  v.  University,  82  Iowa,  36T; 
Allen  V.  Hart,  72  111.  104;  Twitchell  v.  Bridge,  42  Vt  68;  Trengel  v.  Miller, 
37  Ind.  1;  Bankhead  v.  Alloway,  6  Cold.  (Tenn.)  56;  Foords  v.  McComb.  12 
Bush  (Ky.)  723.    But  see  Tone  v.  Wilson,  81  HI.  529. 
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tract  18  cognizable  at  law,  and  there  is  no  other  ground  for  equitable 
jurisdiction.'* 

Same — Eipiitable  EOoppd. 

A  representation  by  a  party  to  a  contract,  relied  upon  by  the 
other,  may,  in  equity,  create  an  estoppel  against  him.  This  is 
rarionsly  termed  an  '^estoppel  by  conduct,"  or  an  "estoppel  in  pais,'' 
or  an  "equitable  estoppel."  Thus,  in  a  suit  based  on  a  promise  to 
make  a  provision  by  will  in  consideration  of  marriage,  the  chan- 
cellor, while  admitting  that  the  transaction  amounted  to  a  contract, 
baaed  his  decision  on  "this  larger  principle:  that  where  a  man 
makes  a  representation  to  another,  in  consequence  of  which  that 
other  alters  his  position,  or  is  induced  to  do  any  other  act  which  is 
either  permitted  or  sanctioned  by  the  person  making  the  represen- 
tation, the  latter  cannot  withdraw  from  the  representation,  but  is 
bound  by  it  conclusively.'^  •* 

What  AtnounU  to  a  Representation. 

In  speaking  of  representations  in  entering  into  contracts  of  in- 
surance, Mr.  Justice  Story  said:  **To  constitute  a  representation, 
there  should  be  an  explicit  affirmation  or  denial  of  a  fact,— of 
such  an  all^ation  as  would  irresistibly  lead  the  mind  to  the  same 
conclusion.  If  the  expressions  are  ambiguous,  or  such  as  the  parties 
might  fairly  use  without  intending  to  authorize  a  particular  con- 
clusion, the  assured  ou^t  not  to  be  bound  by  the  conjectures,  or 
calculations  of  probability,  of  the  underwriter."  •• 

A  mere  statement  or  expression  of  opinion  or  statement  of  in- 
tention will  not  amount  to  a  representation,  the  falsity  of  which 
will  avoid  a  contract."    Thus,  in  a  contract  of  marine  insurance, 

tt  Groff  ▼.  Bohrer,  35  Md.  327. 

•«CoTerdale  v.  Eastwood,  L.  R.  15  £q.  121;  Brown  v.  Wheeler,  17  Conn. 
345;  ThraU  v.  Thrall,  60  Wis.  503,  10  N.  W.  Rep.  353;  Johnson  v.  Hubbell,  10  N. 
J.  Eq.  332;  Com,  y.  Moltz,  10  Pa.  St  527;  Cowles  v.  Bacon,  21  Conn.  451; 
Scndder  v.'Carter,  43  111.  App.  252. 

u  liyiiigBton  V.  Maryland  Ins.  Co.,  7  Cranch,  506,  at  page  541. 

ttDowdaU  V.  Ganneday,  32  HI.  App.  207;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick. 
(UasiL)  200;  Rice  v.  New  England  Ins.  Co^  4  Pick.  (Mass.)  439;  Allegre  v. 
Maryland  Ins.  Co.,  2  GiU  &  J.  (Md.)  136;  Fosdick  v.  Norwich  Marine  lus.  Co., 
3  Day  (Conn.)  106;  Dennison  v.  Thomaston  Ins.  Co.,  20  Me.  125;  Connecticut 
Ins.  Co.  V.  Luchs,  108  U.  S.  408,  2  Sup.  Ct  Rep.  949. 
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tbe  aflsared  commtmicated  to  the  insurer  a  letter  from  the  master 
of  his  vessely  stating  that,  in  his  opinion,  the  anchorage  of  the  place 
to  which  the  vessel  was  bound  was  safe.  The  vessel  was  lost  there, 
but  the  court  held  that  the  assured,  in  reading  the  master's  letter 
to  the  insurers,  communicated  to  them  all  that  he  himself  knew  of 
the  voyage,  and  that  the  expressions  contained  in  the  letter  were 
not  a  representation  of  fact,  but  an  opinion  which  the  insurers  could 
act  upon  or  not,  as  they  pleased.**  Nor  are  commendatory  ex- 
pressions, such  as  men  habitually  use  in  order  to  induce  others  to 
enter  into  a  bargain,  regarded  as  representations  of  fact**  The 
misrepresentation,  to  be  effective  at  all  in  avoidance  of  the  con- 
tract, must  have  been  relied  upon  by  the  other  party,  and  have 
induced  him  to  enter  into  the  contract,  or,  rather,  it  must  have  been 
one  of  the  inducements.**  This  will  be  more  fully  considered  in 
treating  of  fraud. 
V,  FRAUD. 

167.  Fraud  is  a  fidse  representation  of  a  material  llMt, 
or  nondiflolosure  of  a  material  fkct  under  each  circomatan- 
cee  that  it  amounts  to  a  false  representation,  made  with 
knowledge  of  its  fUsity ,  or  in  reckless  disregard  of  whether 
it  is  true  or  false,  or  as  of  personal  knowledge,  with  the 
intention  that  it  shaU  be  acted  upon  by  the  other  party, 
and  which  is  acted  upon  by  him  to  his  injury.    In  detail: 
(a)  There  must,  as  a  rule,  be  a  false  representation, 
and  not  a  mere  nondisclosure;  but  nondis- 
closure or  concealment  is  equivalent  to  a 
false  representation — 

•T  Anderson  ▼.  Pacific  Ins.  Co..  L.  R.  7  C.  P.  65. 

MA  statement  by  an  auctioneer  that  laud  which  he  offered  for  sale  was 
^'very  fertile  and  improyable/*  whereas,  ia  fact,  it  was  in  part  abandoned  as 
useless,  was  held  to  be  '*a  mere  flourishing  description  by  an  auctioneer/* 
and  not  such  a  representation  as  woulJ  avoid  the  saie.  Dimmock  y.  Halletr, 
L.  R.  2  Ch.  21,  27.  But  on  the  sale  of  an  hotel  it  was  held  that  the  contiuct 
was  avoided  by  a  false  statement  that  the  present  lessee  was  "a  most  desira- 
ble t^iant"  Smith  y.  Land  &  House  Property  Co.,  28  Ch.  Div.  7.  And  see 
Tuck  Y.  Downing,  76  111.  71.    See.  also,  post,  p.  334. 

•»  Tuck  V.  Downing,  76  111.  71;  Fauutleroy  v.  Wilcox,  80  IlL  477;  Slaughter 
Y.  Gerson,  13  Wall.  379;   post,  p.  344. 
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(1)  Where  active  steps  are  taken  to  prevent  dis^ 

covery  of  the  truth. 

(2)  Where,  though  the  representation   made   is 

true  as  far  as  it  goes,  the  suppression  of 
&cts  renders  it  in  fact  untrue. 

(3)  Where,  under  the  circumstances,  there  is  a 

duty  to  disclose  the  fetots  suppressed,  so 
that  fidlure  to  disclose  them  is  an  implied 
representation  that  they  do  not  exist. 

(b)  The  representation  must  be  of  a  past  or  existing 

fact;  and  therefore  fraud  cannot  result 
from — 

(1)  Expressions  of  opinion,  belief,  or  expectation. 

(2)  Promises  or  expressions  of  intention.    A  rep- 

resentation, however,  that  a  certain  inten- 
tion exists,  when  it  does  not  exist,  is  a 
fetlse  representation  of  an  existing  fact. 

(3)  Bepresentations  as  to  the  law.    Equity,  how- 

ever, will  sometimes  grant  relief. 

(c)  The  representation  must  be  of  a  material  fact. 

(d)  The  representation  must  be  of  such  a  character,  or 

must  be  made  under  such  circumstances, 
that  the  other  party  has  a  right  to  rely  on 
it.  Fraud,  therefore,  as  a  rule,  cannot  be 
predicated  upon — 

(1)  CSommendatory  expressions  as  to  value,  pros- 

pects, and  the  like. 

(2)  False  representations  in  cases  where  there  is 

no  actual  fraud,  and  the  parties  deal  upon 
an  equal  footing,  and  with  equal  means  of 
knowledge. 

(e)  The  representation  must  be  made  with  knowledge 

of  its  falsity.  It  is  regarded  as  '^know- 
Ingly"  false — 

(1)  If  actually  known  to  be  false. 

(2)  If  made  in  reckless  disregard  of  whether  it 

is  true  or  false. 
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(3)  If  the  fEUSt  l8  susceptible  of  knowledg^e,  and 
the  representation  is  made  as  of  the  par- 
ty's personal  knowledg^e. 

(f)  The  representation  need  not  be  made  directly  to 

the  other  party,  but  it  must  be  intended  to  reach 
him,  and  to  be  acted  upon  by  him. 

(g)  The  representation  must  deceive;  that  is,  it  most 

be  relied  upon  by  the  other  party,  and  must  in- 
duce him  to  act. 
(h)  It  must  result  in  injury. 

It  has  been  said  by  Anson  that  misrepreRentation,  as  distingnished 
from  fraud,  is  an  innocent  false  representation  of  facts,  or  a  nondis- 
closure of  facts,  whether  innocent  or  not,  and  that  fraud,  therefore, 
differs  from  misrepresentation,  not  only  in  the  fact  that  the  repre- 
sentation is  not  innocently  false,  but  in  the  further  fact  that  there 
must,  as  a  rule,  be  a  representation;  but  this  is  not  strictly  true 
with  us.  It  is  true,  however,  that,  subject  to  exceptions  to  be 
presently  explained,  a  mere  nondisclosure  of  fact,  without  more, 
is  not  fraud,  whatever  the  intention  may  be.  There  must  be  some 
active  attempt  to  deceive,  either  by  a  statement  which  is  false,  or  by 
a  representation,  true  as  far  as  it  goes,  but  accompanied  with  such  a 
suppression  of  facts  as  to  make  it  convey  a  false  impression,  or  else 
there  must  be  a  fraudulent  concealment  of  facts  which  the  party 
is  under  a  duty  to  disclose. 

Mere  silence  or  nondisclosure  of  facts  may  be  such  a  misrepre- 
sentation as  will  avoid  a  contract  uberrimae  fidei,  but  otherwise  it 
generally  has  no  effect,  whatever  may  be  the  intention  in  falling  to 
make  the  disclosure.  Nondisclosure,  even  with  intent  to  deceive, 
does  not  amount  to  a  fraud  which  will  render  a  contract  voidable,  or 
sustain  an  action  for  deceit,  unless  there  is  active  concealment  or  a 
suppression  of  facts  which  there  is  a  duty  to  disclose.**     For  in- 

•0  Peek  V.  Gurney.  L.  It.  «  H.  L.  403;  Dambmann  v.  Schulting,  75  H  Y.  55; 
People's  Bank  v.  Bogart,  81  N.  T.  103;  Butier's  Appeal,  26  Pa.  St  63;  Had- 
ley  V.  Clinton  Imp.  Co.,  13  Ohio  St  502;  RIson  v.  Newberry  (Va.)  18  S.  B.  Rep. 
916;  Laldlaw  v.  Organ,  2  Wheat  178;  Smith  v.  Beatty,  2  Ired.  Eq.  (X.  C.) 
450;  Harris  v.  Tyson,  24  Pa.  St  347;  Williams  v.  Spurr,  24  Mich.  335;  CroweU 
V.  Jackson,  63  N.  J.  Law,  656,  23  Atl.  Rep.  426;  Cleaveland  v.  RichardsoD,  132 
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stance,  in  an  English  case,  where  the  defendant  had  let  to  the  plain- 
tiff a  honse  which  he  knew  was  required  for  immediate  occupation, 
without  disclosing  that  it  was  in  a  ruinous  condition  and  unfit  for 
habitation,  it  was  held  that  an  action  for  fraud  would  not  lie.  'It 
is  not  pretended,"  it  was  said,  "that  there  was  any  warranty,  express 
or  implied,  that  the  house  was  fit  for  immediate  occupation;  but  it 
is  said  that,  because  the  defendant  knew  that  the  plaintiff  wanted 
it  for  immediate  occupation,  and  knew  that  it  was  in  an  unfit  and 
dangerous  state,  and  did  not  disclose  that  fact  to  the  plaintiff,  an 
action  of  deceit  will  lie.  The  declaration  does  not  allege  that  the 
defendant  made  any  misrepresentation,  or  that  he  had  reason  to 
suppose  that  the  plaintiff  would  not  do  what  any  man  in  his  senses 
would  do,  Tiz.  make  proper  investigation,  and  satisfy  himself  as  to 
the  condition  of  the  house  before  he  entered  upon  the  occupation  of 
it  There  is  nothing  amounting  to  deceit."  *^  In  this  case  the  con- 
dition of  the  premises  was  easily  ascertainable  by  the  plaintiff  if  he 
had  only  chosen  to  look  at  them.  There  were  no  circumstances 
imposing  any  duty  on  defendant  to  disclose  their  condition,  and  he 
made  no  statements  to  induce  the  plaintiff  to  forego  an  investigation. 
The  fact  that  the  purchaser  of  goods  fails  to  disclose  the  fact  that 
he  is  insolvent  does  not  amount  to  fraud  if  he  intends  to  pay  for 
them,  and  is  not  asked  as  to  his  financial  condition.**  If,  however, 
at  the  time  of  the  purchase,  he  does  not  intend  to  pay,  he  is  guilty  of 

U.  S.  318g  10  Snp.  Ct  Rep.  100;  Cochrane  v.  Halsey.  25  Minn.  52;  West  v. 
Anderson,  0  Conn.  107;  Juzan  v.  Toulmin,  9  Ala.  602;  Coddlngton  v.  Goddard, 
82  Mass.  463.  Failure  of  the  purchaser  of  land  to  disclose  to  the  vendor  the 
fact  that  there  is  mineral  under  it  dees  not  amount  to  fraud.  Harris  v. 
Tyson,  supra;  Butler's  Appeal,  supra;  Smith  v.  Beatty,  supra.  See,  also, 
as  to  concealment  by  purchaser,  Neill  v.  Shamburg,  158  Pa.  St  263,  27  Atl. 
Rep.  992;  ante,  p.  322,  note  79. 

•>  Eeates  v.  Lord  Cadogan,  10  C.  B.  591;  Fisher  v.  LIghthall,  4  Mackey 
(D.  C.)  82;  Lucas  v.  Coulter,  104  Ind.  81,  3  N.  E.  Rep.  G22;  Foster  v.  Pey- 
ser, 9  Cuah.  (Haas.)  242. 

wTalcott  V.  Headerson,  31  Ohio  St  162;  Powell  v.  Bradley,  9  Gill  &  J. 
(Md.)  220;  Morrill  v.  Blackman,  42  Conn.  324;  Zucker  v.  Carpeles,  88  Mich. 
41.^  50  N.  W.  Rep.  373;  Hotchkln  v.  Bank  (N.  Y.  App.)  27  N.  E.  Rep.  1050; 
U  Grand  v.  Bank,  81  Ala.  123,  1  South.  Rep.  460;  Nichols  v.  Pinner,  18  N.  Y. 
295:  MorrU  v.  Talcott  96  N.  Y.  100;  Reticker  v.  Katzensteln,  26  III.  App.  33; 
Swartbont  v.  Merchant  47  Hun  (N.  Y.)  106;  Bidault  v.  Wales,  20  Mo.  546; 
Wilson  V.  White,  80  N.  C.  280l 
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fraud,  for  be  impliedly  represents  that  he  does  intend  to  pay;** 
and  it  has  been  held  by  a  number  of  courts  that,  if  he  has  no  reason- 
able expectation  of  being  able  to  pay,  it  is  eqiuTslent  to  an  intention 
not  to  pay.*^  If  he  is  questioned  as  to  his  financial  condition,  he 
must  disclose  the  truth.  If,  for  instanoe,  he  states  his  assets  cor- 
rectly, but  does  not  disclose  all  his  liabilities,  he  commits  a  fraud** 
To  the  rule  that  nondisclosure  of  facts  is  not  fraud,  there  are  other 
exceptions  than  those  mentioned,  some  of  them  only  apparent,  others 
more  or  less  real.  Active  efforts  to  conceal  a  fact — ^as,  for  instance, 
where  obstacles  are  thrown  in  the  way  to  prevent  the  other  party's 
inquiries  from  resulting  in  its  discovery,  or  his  attention  is  diverted 
for  such  a  purpose — are  equivalent  to  a  false  representation.**     60, 

•s  Talcott  V.  Henderson,  supra;  Stewart  v.  Emerson,  52  N.  H.  301;  Donald- 
son V.  Farweli.  93  U.  8.  633;  Ex  parte  Whittaker,  10  Ch.  App.  446;  BorriU 
y.  Stevens,  73  Me.  805;  BeldiE«  v.  Frankland,  8  Lea  (Tenn.)  67;  Harris  v. 
Alcock,  10  GUI  &  J.  (Md.)  226;  Wilmot  v.  Lyon,  49  Obio  St  296,  34  N.  B.  B^ 
720;  Nichols  v.  McMicbael,  23  N.  Y.  266;  Farweli  y.  Hanchett  120  IlL  573, 
11  N.  E.  Rep.  875;  Brower  y.  Goodyear,  88  Ind.  572;  Ross  v.  Miner,  64  Mich. 
204.  31  N.  W.  Rep.  185,  35  N.  W,  Rep.  60;  Ayres  y.  French,  41  Ck)nn.  142; 
Jaflfrey  v.  Brown,  29  Fed.  Rep.  476;  Jordan  v.  Osgood,  109  Mass.  457;  Dow 
V.  Saubom,  8  Allen  (Mass.)  181;  Thompson  y.  Rose.  16  Conn.  71;  Yeagrer 
Milling  Co.  y.  Lawler,  39  La.  Ann.  572,  2  South.  Rep.  396;  Allen  y.  Hartfleld, 
76  IlL  358;  Devoe  y.  Brandt,  53  N.  Y.  462;  Henequin  y.  Naylor,  24  N.  Y.  139; 
Cumahan  y.  Bailey,  28  Fed.  Rep.  519;  Feckheimer  y.  Baum,  37  Fed.  Rep. 
167;  Shlpman  v.  Seymour,  40  Mich.  274;  Wright  y.  Brown,  67  N.  Y.  1; 
Bidault  v.  Wales,  20  Mo.  546;  De  Farges  y.  Pngh,  93  N.  C.  SI.  There  are  a 
few  decisions  to  the  contrary.  Smith  v.  Smith,  21  Pa.  St  367;  BeU  y.  EUls, 
33  Cal.  620. 

•4  Talcott  y.  Henderson,  supra;  Jaffrey  v.  Brown,  29  Fed.  Rep.  476;  Elsass 
y.  Harrington,  28  Mo.  App.  300;  Whittin  y.  Fltzwater,  129  N.  Y.  626»  20  N.  E- 
Rep.  298;  Dalton  y.  Thurston,  15  R.  I.  418,  7  Aa  Rep.  112;  Bach  t.  Tach, 
10  N.  Y.  Supp.  884.  But  see.  contra.  Com.  v.  Eastman,  1  Oush.  (Mass.)  189; 
Biggs  y.  Barry,  2  Curt  259,  Fed.  Gas.  No.  1,402;  BurriU  v.  Steyens,  73  Me.  396. 
It  has  eyen  been  held  that  the  fact  of  insolyency  and  concealment  is  suffi- 
cient to  take  the  case  to  the  jury  on  the  question  of  intention  not  to  pay. 
Edson  y.  Hudson.  83  Mich.  450,  47  N.  W.  Rep.  347;  Slagle  v.  Goodnow.  45 
Minn.  631,  48  N.  W.  Rep.  402. 

»s  Nev\'ell  y.  Randall*  32  Minn.  171,  19  N.  W.  Rep.  972;  Childs  v.  UenfH 
68  Yt  4G3,  22  AU.  Rep.  626.     See,  also,  post  p.  333. 

•«  Croyle  v.  Moses<  90  Pa.  St  250;  Matthews  v.  Bliss,  22  Pick.  (Mass.)  48; 
Firestone  v.  Werner,  1  Ind.  App.  293,  27  N.  E.  Rep.  623;  Kenner  v.  Harding, 
85  111.  265;  Kohl  y.  Lindely,  39  111.  195,  201;  Cogel  v.  Knlsely,  89  IlL  698,  001; 
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also,  if  a  person  makes  a  representation  as  to  facts  which  is  true  as 
fu*  as  it  goes,  but  intentionally  suppresses  other  facts  so  as  to  make 
the  representation  convey  a  false  impression,  this  is  a  false  repre- 
lentation,  and  not  a  mere  nondisclosure.  Hie  concealment  or  with- 
holding of  that  which  is  not  stated  makes  that  which  is  stated  ab- 
solutely false.*^ 

Most  other  exceptions  lie  in  a  distinction  made  by  the  courts  be- 
tween mere  silence  where  there  is  no  duty  to  speak,  and  concealment 
of  facts  which  are  peculiarly  within  the  knowledge  of  the  party  con- 
cealing them,  and  which  in  good  faith  he  is  bound  to  disclose.  ''In 
an  action  of  deceit,''  it  has  been  said  by  the  supreme  court  of  the 
United  States,  ''it  is  true  that  silence  as  to  a  material  fact  is  not  nec- 
essarily, as  matter  of  law,  equivalent  to  a  false  representation.  But 
mere  silence  is  quite  different  from  concealment  'Aliud  est  tacere, 
aliud  cdare,' — a  suppression  of  the  truth  may  amount  to  a  sugges- 
tion of  falsehood.  And  if,  with  intent  to  deceive,  either  party  to 
a  contract  of  sale  conceals  or  suppresses  a  material  fact  which  he  is 
in  good  faith  bound  to  disclose,  this  is  evidence  of,  and  equivalent  to, 
a  false  representation,  because  the  concealment  or  suppression  is, 
in  effect,  a  representation  that  what  is  disclosed  is  the  whole  truth. 
The  gist  of  the  action  is  fraudulentiy  producing  a  false  impression 
apon  the  mind  of  the  other  party;  and,  if  this  result  is  accomplished, 
it  is  unimportant  whether  the  means  of  accomplishing  it  are  words 
or  acts  of  the  defendant,  or  his  concealment  or  suppression  of  ma- 
terial facts  not  equally  within  the  knowledge  or  reach  of  the  plain- 
tiff." •• 

Roieauui  v.  Conoran,  48  CaL  110.  Turning  an  article  to  conceal  defect 
UdeU  T.  Atherton,  7  Hurl.  &  N.  172. 

•T  Hallory  v.  Leach,  85  V t  156;  EUidlej  v.  Clinton  Imp.  Ck>.,  18  Ohio  St 
502;  Coles  v.  Kennedy.  81  Iowa,  300,  46  N.  W.  Rep.  1088;  Kidney  ▼.  Stod- 
dard, 7  Mete  (Mass.)  252.  "In  order  to  estabUsh  a  case  of  false  representa- 
tion, it  is  not  necessary  that  something  which  is  false  should  hayo  been 
stated  aa  if  It  was  tme.  If  the  presentation  of  that  which  is  true  creates  an 
Impression  which  is  false,  it  is,  as  to  him  who.  seeing  the  misapprehension, 
seeks  to  profit  by  it,  a  case  of  false  representation.'*  Lomerson  v.  Johnston, 
47  N.  J.  Eq.  812,  20  AtL  Rep.  675.  And  see  Busch  t.  Wilcox,  82  Mich.  315,  46 
N.  W.  Rep.  040;  Howard  t.  Oould,  28  Vt.  523. 

M  Stewart  v.  Wyoming  Cattle-Ranch  Co.,  128  U.  S.  383,  9  Sup.  Ct  101. 
And  see  Laidlaw  y.  Organ,  2  Wheat  178;  Smith  y.  Countryman,  30  N.  Y.  G55; 
Griel  T.  Lomax  (Ala.)  6  Sonth.  Rep.  741;  Loewer  y.  Harris,  6  C.  C.  A.  31>4,  57 
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The  owner  of  land  perpetrates  a  fraud  if  he  sells  it  without  dis- 
closing a  defect  in  his  title,  or  other  defects,  peculiarly  within  his 
knowledge,  and  not  equally  within  the  knowledge  or  reach  of  the 
purchaser;**  and,  ^in  contracts  likewise  for  sales,  it  is  constantly 
understood  that  the  seller  undertakes  that  the  commodity  he  sells 
is  his  own,  and,  if  it  proves  otherwise,  an  action  on  the  case  lies 
against  him  to  exact  damages  for  this  deceit.''  ^^  If  a  person  sells 
a  chattel  with  a  patent  defect  in  it,  and  the  buyer  has  an  oppor- 
tunity of  inspecting  it,  the  seller  does  not  commit  a  fraud  by  not 
pointing  out  the  defect;  but  it  is  a  fraud,  as  well  as  a  breach  of 
implied  warranty,  for  a  person  to  sell  personal  property  without 
disclosing  the  existence  of  a  material  latent  defect  which  is  known 
to  him,***  or  for  the  holder  of  commercial  paper,  in  negotiating  it 

Fed.  Rep.  368;  George  ▼.  Johnson,  6  Humph.  (Tenn.)  36;  Beard  r.  Campbell, 
2  A.  K.  Marsh.  (Ky.)  125;  Peebles  v.  Stephens,  3  Bibb  (Ky.)  324;  Waters  t. 
Mattlngley,  1  Bibb  (Ky.)  244;  Fish  v.  Cleland,  33  lU.  237;  MitcheU  ▼.  Mc- 
Dougall,  62  111.  408.  A  person  taking  a  bond  for  the  futare  good  conduct  of 
an  a^ent  already  in  his  employment  must  communicate  to  a  surety  his 
knowledge  of  the  past  criminal  conduct  of  such  agent  in  the  course  of  his  past 
employment  The  mere  nondisclosure  of  such  knowledge,  irrespective  of 
motire  or  design,  is  a  fraud,  which  will  invalidate  the  bond.  Guardian  Fire 
&  Life  Assur.  Co.  v.  Thompson,  G8  Cal.  208,  9  Pac.  Rep.  1;  Sooy  t.  State,  39 
N.  J.  Law,  135;  Dinsmore  v.  Tidball,  34  Ohio  St.  418;  Roberts  t.  Donovan* 
70  Cal.  108,  11  Pac.  Rep.  .500.  See  ante,  p.  322.  A  man  may  avoid  bis 
promise  to  marry  a  woman  if  she  concealed  from  him  the  fact  that  she  bad 
previously  given  birth  to  a  bastard  child,  or  was  of  immoral  character.  Bell 
T.  Eaton,  28  Ind.  468;  Palmer  v.  Andrews,  7  Wend.  (N.  Y.)  143;  Berry  v. 
Bakeman,  44  Me.  1G4;  Goodal  v.  Thurman.  1  Head  (Tenn.)  208;  Butler  v. 
Eschelman,  18  111.  44;  Copehart  v.  Carradine,  4  Strob.  (S.  C.)  42;  post,  p.  344. 
»o  Bryant  v.  Boothe,  30  Ala.  311;  Firestone  v.  Werner,  1  Ind.  App.  203.  27 
N.  B.  Rep.  023;  Burns  v.  Dockray  (Mass.)  30  N.  B.  Rep.  551;  Baker  ▼.  Rocka- 
brand,  118  111.  3G5,  8  N.  E.  Rep.  45G;  Knowlton  v.  Amy,  47  Mich.  204, 10  N.  W. 
Rep.  201. 

100  3  Bl.  Comm.  105. 

101  Hoe  V.  Sanborn,  21  N.  Y.  562;  French  v.  Vining,  102  Mass.  132;  Marsb 
V.  Webber,  13  Minn.  109  (Gil.  00);  Cecil  v.  Spurger,  32  Mo.  462;  Patterson  v. 
Kirkland,  34  Miss.  423;  Johnson  v.  Wallower,  18  Minn.  288  (Gil.  2C2);  Card- 
well  V.  McClelland,  3  Sneed  (Tenn.)  150;  Waters  v.  Mattingley,  1  Bibb  (Ky.) 
244;  Maynard  v.  Maynard.  49  Vt  297;  Graham  v.  Stiles.  38  Vt  5T8.  So, 
also,  a  ptu'son  who  sells  cattle  impliedly  represents  that  they  are  not  to  his 
knowledge  infected  with  a  contagious  disease.     If  he  knows  they  are  dls- 
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to  conceal  the  fact  that  the  maker  has  failed.^®*  In  these  and  other 
cases  in  which  nondisclosure  has  been  held  equivalent  to  a  false  rep- 
resentation there  is  a  duty  to  disclose,  and  the  party  impliedly 
represents  that  the  facts  concealed  do  not  exist. 

As  we  have  shown,  a  man  who  leases  premises  does  not  commit 
a  fraud  in  failing  to  disclose  the  fact  that,  for  want  of  repair,  they 
are  not  fit  for  habitation,  as  there  is  no  duty  to  disclose  what  the 
other  party  may  easily  ascertain  for  himself  by  the  exercise  of 
reasonable  diligence  and  prudence.  It  is  otherwise,  however,  where 
the  premises  are  infected  with  a  contagious  disease,  or  otherwise 
subject  to  a  nuisance  which  is  prejudicial  to  health  or  life.  Here 
there  is  a  duty  to  disclose  the  fact,  and  concealment  is  a  f raud.^®* 

O^oroctor  of  RepresentatioM — Opinion  or  Ex^pectaiion. 

To  constitute  fraud,  the  representation  must  be  of  a  past  or  ex- 
isting fact  What  has  been  said,  therefore,  Ih  treating  of  misrep- 
resentation, as  to  expressions  of  opinion,  is  equally  applicable  here. 
A  mere  expression  of  opinion,  belief,  or  expectation,  however  un- 
founded, will  not  invalidate  a  contract,  nor  give  cause  for  an  action 
for  deceit*** 

«a8ed«  and  conceals  the  fact  from  the  purchaser,  he  commits  a  fraud.  See 
Bodger  v.  Nichols,  28  Law  T.  (N.  S.)  441;  Jeffrey  v.  Blgelow.  13  Wend.  (N.  Y.) 
318;  Orlgsby  v.  Stapleton,  94  Mo.  423,  7  S.  W.  Rep.  421.  But  see  Hill  v. 
Balls,  2  HnrL  &  N.  290.  The  rule  does  not  apply  If  the  sale  Is  "with  all 
faults."  Ward  v.  Hobbs,  8  Q.  B.  Div.  150,  4  App.  Cas.  14;  West  v.  Anderson, 
9  Conn.  107;  Whitney  v.  Boardman,  118  Biass.  242;  Boglehole  v.  Walters,  8 
Camp.  154;  Schneider  v.  Heath,  3  Camp.  506;  but  not  If  the  seller  makes 
efforts  to  prevent  the  buyer  from  discovering  the  defects.  West  v.  Anderson, 
sopra;  Boglehole  v.  Walters,  supra;  Schneider  v.  Heath,  supra;  note  96, 
sopra.  In  the  sale  of  a  horse,  for  instance,  which  has  a  secret  malady  of 
a  fatal  character,  which  is  known  to  the  seUer,  but  which,  to  his  knowledge, 
is  not  suspected  by  the  purchaser,  and  which  the  seller  knows  would  prevent 
the  sale  if  known  to  the  purchaser,  it  is  the  seller's  duty  to  apprise  the  pur* 
chaser  that  he  must  take  the  animal  with  aU  faults,  or  in  some  way  put  him 
OQ  his  guard,  or  else  disclose  his  knowledge  on  the  subject.  The  suppression 
of  the  truth  in  such  a  case  Is  equivalent  to  a  positive  representation  that  the 
animal  is  such  as  It  appears  as  far  as  the  aeUer  knows,  if  he  knows  that  the 
purchaser  Is  acting  on  that  belief.     Paddock  v.  Strobridge,  29  Vt  470. 

»«  Brown  V.  Montgomery,  20  N.  Y.  287. 

i<^3  Elinor  V.  Sharon,  112  Mass.  477;  Cesar  v.  Karutz,  60  N.  T.  229. 

»•«  Gordon  v.  Parmelee,  2  Allen  (Mass.)  212;    Gordon  v.  Butler,  105  U. 
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If,  for  instance,  the  seller  of  property  says  it  is  worth  so  much, 
this  is  a  mere  expression  of  opinion  upon  which  the  buyer  maj 
or  may  not  act,  just  as  he  chooses.'^^  So,  also,  where  a  person 
makes  a  false  representation  as  to  the  harrest  which  land  sown  ia 
certain  crops  will  produce,***  or  as  to  the  cubic  contents  of  a  piece 
of  grading  which  he  employs  another  to  do,**^  or  as  to  what  it  will 
cost  to  build  a  house,^^'  these  are  all  mere  expressions  of  opinion, 
and,  as  a  rule,  do  not  amount  to  fraud.*** 
Same — Statement  of  Intention^  Expectiition,  or  Promises. 

A  representation  of  fact  is  a  statement  that  a  thing  was  or  is,  and 
does  not,  therefore,  include  expressions  of  Intention  or  expectation, 
or  promises,  or  other  representations  that  a  thing  shall  be.*"    Not- 

&  653;  Mooney  v.  Miller.  102  Mass.  217;  Sawyer  r.  Prickett,  19  WalL  146; 
AUen  T.  Hart,  72  HL  104;  Buschman  v.  Codd,  52  Md.  207;  Douglass  t.  Lit- 
tler. 58  UL  342;  Warren  v.  DoolitUe.  61  111.  171;  EUis  y.  Andrews,  56  N.  X. 
83;  Chrysler  t.  Canaday,  90  N.  T.  272;  Beard  v.  Bliley  (Colo.  App.)  34  Pac. 
Rep.  271;  Montreal  Lumber  Co.  ▼.  Mihllls,  80  Wis.  540,  50  N.  W.  Rep.  507; 
Southern  Dcv.  Co.  v.  Sllra,  125  U.  8.  247»  8  Sup.  Ct  Rep.  881;  Sheldon  ▼. 
Davidson,  85  Wis.  138,  55  N.  W.  Rep.  161;  Nash  v.  Trust  Co.,  159  Mass.  457. 
34  N.  E.  Rep.  025;  Reeves  v.  Coming,  51  Fed.  Kep.  774;  DiUman  v.  Nadle- 
hoffer,  119  111.  5C7,  7  N.  E.  Rep.  88.  But  see  Chase  y.  Boughton,  93  Mich.  285, 
54  N.  W.  Rep.  44. 

100  Medbury  y.  Watson,  6  Mete.  (Mass.)  246;  Hemnier  y.  Cooper,  8  Allen 
(Mass.)  334;  Harvey  v.  Young,  1  Yel.  20;  Moore  v.  Turbeville,  2  Bibb  (Ky.) 
602;  Lindsay  Pet  Co.  v.  Hurd,  L.  R.  5  P.  C.  243;  SImar  v.  Canaday,  53  N. 
Y.  298;  Shanks  y.  Whitney  (Vt)  29  Atl.  Rep.  367;  Johnson  y.  Seymour,  79 
Mich.  156,  44  N.  W.  Rep.  344;  Geddes'  Appeal,  80  Pa.  St  442;  Doran  v. 
Eaton.  40  Minn.  35,  41  N.  W.  Rep.  244;  Bels  v.  KeUer  (Ky.)  1  8.  W.  Rep. 
420;  Davis  v.  Meeker,  6  Johns.  (N.  Y.)  354;  Ellis  y.  Andrews.  66  N.  Y.  83; 
Noetting  v.  Wright.  72  111.  390;  Lockwood  y.  Pitts  (Ala.)  7  South.  Rep.  467; 
Gordon  v.  Butler,  105  U.  S.  553;  Cogney  v.  Cuson,  77  Ind.  494.  Bnt  see  C^rane 
y.  Elder.  48  Kan.  259,  29  Pac.  Rep.  151. 

io«Holton  y.  Noble,  83  Cal.  7,  23  Pac.  Rep.  58. 

107  East  y.  Worthington,  88  Ala.  537.  7  South.  Rep.  189. 

108  Sweney  v.  Davidson,  68  Iowa,  386.  27  N.  W.  Rep.  27& 

109  Representations  as  to  the  speed  of  a  horse  not  made  as  of  personal 
knowledge.  State  y.  Case,  52  N.  J.  Law,  77,  18  AtL  Rep.  972.  Representa- 
tion that  a  stallion  will  not  produce  sorrel  colts.  Scrogin  y.  Wood  (Iowa) 
54  N.  W.  Rep.  437.  Representations  as  to  solvency  and  credit  See  Homer 
V.  Perkins,  124  Mass.  431;  Yaeger  Milling  Co.  v.  Lawler  (La.  Ann.)  2  South. 
Rep.  398;  Childs  v.  Merrill,  68  Vt  4G3,  22  AtL  Rep.  626.    And  see  poctt  p.  334. 

iioDawe  v.  Morris.  149  Mass.  188.  21  N.  £.  Rep.  313;    Bnrrell's  Case,  1 
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withstanding  this,  a  representation  of  intention  may  amount  to  a 
frandnlent  representation.  The  law  makes  a  distinction  between 
a  promise  which  the  promisor,  when  he  makes  it,  intends  to  perform, 
and  oni*  which  he  intends  to  break.  In  the  first  case  he  repre- 
sents tmlj  enough  his  intention  that  something  shall  take  place  in 
the  future,  while  in  the  second  case  he  misrepresents  his  existing 
intention.  He  not  merely  makes  a  promise  which  is  ultimately 
broken,  but  when  he  makes  it  he  represents  his  state  of  mind  to 
be  other  than  it  really  is.  It  is  therefore,  as  we  have  already 
seen,  very  generally  held  that  if  a  man  buys  goods,  not  intending 
at  the  time  to  pay  for  them,  he  makes  a  fraudulent  representa- 
tion."* 

Same — Misr^esentUion  of  Law. 

As  a  rule,  misrepresentation  of  law  does  not  amount  to  a  fraud- 
ulent representation  for  which  an  action  of  deceit  will  lie,  nor  make 
a  contract  voidable.  A  contract,  therefore,  cannot,  unless  there  are 
peculiar  circumstances  of  fraud,  or  a  relation  of  trust  and  confidence 
between  the  parties,"*  be  rescinded  by  one  party  on  the  ground 
that  the  other  falsely  represented  the  legal  effect  of  the  contract, 
or  otherwise  misrepresented  the  law.**'    As  already  stated,  ig- 

Ch.  Div.  562;  Knowlton  y.  Keenan,  146  Mass.  86,  15  N.  B.  Bep.  127;  Sann- 
den  y.  McGlintock,  4G  Mo.  App.  216;  Gage  y.  Lewis,  68  lU.  604;  Sheldon  v. 
DaTldson,  85  Wis.  138,  55  N.  W.  Rep.  161;  Lawrence  y.  Oayetty,  78  Gal.  126; 
Haenni  t.  BleiBch,  146  111.  262, 34  N.  E.  Rep.  153;  Balue  y.  Taylor  (Ind.)  30  N. 
E.  Bep.  260;  Birmingham  Warehouse,  etc..  Go.  y.  Elyton  Land  Go.,  93  Ala.  549; 
Gray  y.  MaDufacturing  Gow,  127  111.  187, 19  N.  E.  Rep.  874.  But  see  Williams  v. 
Kerr,  152  Pa.  St  560,  25  Atl.  Bep.  618;  Moore  y.  Gross  (Tex.  Giy.  App.)  26 
S.  W.  Rep.  122.  Representation  that  stock  sold  will  pay  a  certain  diyidend. 
RobertKm  v.  Parks,  76  Md.  118,  24  Atl.  Rep.  411. 

ui  Ante,  p.  327.  We  haye  also  in  that  connection  considered  the  effect  of 
failure  to  disclose  insolvency. 

">  Berry  y.  Whitney.  40  Mich.  71. 

"» Upton  V.  Trlbilcock,  91  U.  S.  45;  Pish  y.  Cleland,  33  111.  238;  Ruf us  y. 
McCounell,  17  111.  212;  Wheaton  y.  Wheaton,  9  Gonn.  96;  Grant  v.  Grant  56 
Me.  573;  Bank  y.  Daniel,  12  Pet  32;  Pinkham  y.  Greer,  3  N.  H.  163;  Glem  y. 
Newcastle  &  D.  R.  Co.,  9  Ind.  488;  Aetna  Ins.  Go.  y.  Reed.  33  Ohio  St  293; 
Townsend  t.  Gowles,  31  Ala.  428;  Simms  y.  Ferre,  45  Ga.  585;  Starr  y.  Ben- 
nett 5  HUl  (N.  Y.)  303;  RusseU  y.  Braham,  8  Blackf.  (Ind.)  277;  Moorland  y. 
Atchison,  19  Tex.  303;  People  y.  Superyisors,  27  Gal.  (355;  Drake  y.  Latham, 
50  iU.  270;  DiUnian  y.  Nadiehoffer.  119  111.  567,  7  N.  E.  Rep.  88.    But  see  Un- 
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norance  of  foreign  laws,  which  include  the  laws  of  a  sister  state, 
is  regarded  as  ignorance  of  fact,  and  not  of  law,  and  misrepresenta- 
tion in  regard  thereto  is  misrepresentation  of  fact^^^ 

Sa  nie —  Matei'iality, 

Not. only  must  the  representation  be  of  a  fact,  but  it  must  be  of 
a  material  fact  A  false  representation  of  an  immaterial  fact,  what- 
ever may  have  been  the  intention,  has  no  effect"'  It  may  often 
be  difficult  to  say  when  a  representation  is  material,  but  it  is  prob- 
ably safe  to  say  that  it  is  always  material  if,  had  it  been  known  to 
be  false,  the  contract  would  not  have  been  entered  into.*** 

Right  to  Rdy  on  Statements. 

In  order  that  a  person  may  be  entitled  to  rescind  his  contract, 
or  maintain  an  action  for  deceit,  because  of  false  representations, 
the  representations  must  have  been  of  such  a  character,  and  must 
have  been  made  under  such  circumstances,  that  he  had  a  right  to 
rely  on  them.  Representations,  for  instance,  amounting  merely  to 
commendatory  expressions,  or  exaggerated  statements  as  to  value,  or 
prospects,  or  the  like,  as  where  a  seller  puffs  up  the  value  and  quality 
of  his  goods,  or  a  man,  to  induce  another  to  contract  with  him,  holds 
out  flattering  prospects  of  gain,  are  not  regarded  as  fraudulent"* 

derwood  t.  Brockman,  4  Dana  (Ky.)  d09:  Fitsgerald  y.  Peck.  4  LItt  (Ey^ 
125;  Lowndes  t.  Ghisholm,  2  McCk>rd,  Ch.  (S.  C.)  455.  False  representation 
by  the  lessor  of  property  tliat  the  lessee  will  hare  the  right  to  scU  intoxicat- 
ing liquors  therein.  Gormely  t.  Gymnastic  Ass'n,  55  Wis.  350, 13  N.  W.  Rep. 
242. 

ii«  Haven  t.  Foster,  9  Pick.  (Mass.)  112;  ante,  p.  300. 

iiB  Young  T.  Toung,  113  lU.  430;  Dawe  v.  Morris,  149  Mass.  188,  21  N.  R 
Rep.  313;  Geddes  t.  Pennington,  5  Dow,  159;  Davis  t.  Davis  (Mich.)  56  N. 
W.  Rep.  774;  Nonnnan  v.  Land  Ck).,  81  CaL  1,  22  Pac.  Rep.  515;  Winston  v. 
Young,  52  Minn.  1,  53  N.  W.  Rep.  1015;  Palmer  v.  BeU,  85  Me.  352,  27  Ad 
Rep.  250;  Curtiss  v.  Howell,  39  N.  Y.  211. 

!!•  McAleer  v.  Horsey,  35  Md.  430;  Powers  v.  Fowler,  156  ^^lass.  318,  32 
N.  E.  Rep.  106;  Hoist  v.  Stewart  (Mass.)  87  N.  B.  Rep.  755.  As  to  financial 
condition,  Reid  v.  Cowduroy.  79  Iowa,  169,  44  N.  W.  R.p.  351;  post,  p.  344, 
and  cases  cited. 

lit  Deming  v.  Darling,  148  Mass.  504,  20  N.  B.  Rep.  107;  Hughes  v.  Antie- 
tam  Co.,  34  Md.  318;  KlmbaU  v.  Bangs,  144  Mass.  321,  11  N.  E.  Rep.  113; 
IxK'kwood  V.  Fltts,  90  Ala.  150,  7  South.  Rep.  467;  Southern  Development  Co. 
V.  Silva.  125  U.  S.  217,  8  Sup.  Ct  Rep.  881;  Dlllman  v.  Nadlehoflfer,  119  lU. 
507,  7  N.  £.  Rep.  88;  Jackson  t.  Collins,  39  Mich.  557.    See  the  cases  cited  in 
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80  long  as  the  representations  do  not  go  beyond  this,  the  other  party 
mast  look  out  for  himself.  As  we  have  seen,  the  buyer  of  property 
is  not  justified  in  relying  on  the  seller's  representation  as  to  its- 
value.***  Borne  of  the  courts  hold,  however,  that  a  statement  by 
the  seller  of  property  that  he  gave  so  much  for  it  is  a  representation- 
of  fact  upon  which  the  buyer  may  xely,  and  that,  if  it  is  knowingly 
false,  it  amounts  to  fraud."*  Other  courts  hold  that  such  a 
statement  is  merely  a  commendatory  expression,  on  which  the  buyer 
must  not  rely;*'*  but,  even  where  the  statement  is  thus  regarded,, 
the  circumstances  may  be  such  as  to  justify  the  buyer  in  relying 
on  it,  as  for  instance,  where  the  parties  do  not  meet  on  equal  terms, 
or  there  is  a  relation  of  confidence  between  them.  In  such  a  case 
the  statement  may  be  fraudulent*** 

notes  88,  104,  supra.  Representations  by  the  purchaser  of  goods  to  the  seUer 
as  to  tbe  market  price,  though  false,  are  no  ground  for  rescission  where  the* 
circumstances  were  not  such  as  to  make  It  the  purchaser's  duty  to  communi- 
cate his  knowledge  to  the  seller.  Bams  v.  Mahannah  (Kan.)  17  Pac.  Re]>. 
319.  The  circumstances  may  be  such  that  a  person  has  a  right  to  rely  even 
on  representations  as  to  value,  and  in  such  a  case  they  cannot  be  excused  as 
mere  exaggerated  statements.  It  has  been  held,  for  instance,  that  where  a. 
person  negotiating  for  the  purchase  of  an  inyention  from  the  inventor  knows 
notliing  about  the  facts,  and  has  no  ready  means  of  information,  and  the  in- 
vention cannot  be  properly  tested  except  by  experts,  he  has  a  right  to  rely  on 
the  Inventor's  representation  as  to  the  value  of  the  invention,  and  false- 
representations  in  that  respect  amount  to  fraud.  Hicks  v.  Stevens,  121  lU. 
188,  11  N.  B.  Rep.  241. 

lis  Ante,  p.  331. 

lit  Sandford  v.  Handy,  23  Wend.  <N.  Y.)  200;  Prendergast  v.  Reed,  29  Md. 
386;  Salm  v.  Israel,  74  Iowa,  314,  87  N.  W.  Rep.  387;  Weidner  v.  PhiUips, 
39  Hnn  (N.  T.)  1;  Teachout  t.  Van  Hoesen,  76  Iowa,  113,  40  N.  W.  Rep.  96  r 
Ives  V.  Carter,  24  Conn.  392. 

iMTnck  V.  Downing.  76  111.  71;  Medbury  v.  Watson,  6  Mete.  (Mass.)  246; 
Cooper  T.  Lovering,  106  Mass.  77;  Hemmer  v.  Cooper,  8  Allen  (Mass.)  334  r. 
Bishop  V.  SmaU,  63  Me.  12;  Banta  v.  Palmer,  47  lU.  99;  Richardson  v. 
Noble,  77  Me.  390;  Holbrook  v.  Connor,  60  Me.  578. 

Ml  Teachout  v.  Van  Hoesen.  76  Iowa,  113,  40  N.  W.  Rep.  96;  Hawk  v. 
Browneil,  120  IlL  161,  11  N.  B.  Rep.  416;  Banta  v.  Palmer,  47  111.  99;  Simar 
V.  Canaday.  63  N.  Y.  298;  Jackson  v.  Collins,  39  Mich.  557;  Stoppleman  v. 
Paetx,  75  Wis.  510.  44  N.  W.  Rep.  834;  Chrysler  v.  Canaday.  90  N.  Y.  272;: 
Tock  T.  Downing,  76  III.  71;   Allen  y.  Hart.  72  la  104. 
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Same — Oredtdity  and  Negligence  of  Party  Branded. 

A  party  cannot  avoid  the  eflPect  of  his  false  and  fraudulent  rep- 
resentations of  fact  by  alleging  that  the  other  party  was  too  credu- 
lous, or  that  he  was  guilty  of  negligence  in  relying  on  the  represen- 
tations instead  of  making  inquiry  or  examination  for  himself,  pro- 
vided the  circumstances  were  such  as  to  justify  his  reliance;  as,  for 
instance,  where  the  parties  were  not  on  an  equal  footing  as  to 
means  of  knowledge,  or,  in  case  of  misrepresentation  as  to  the  char 
acter  of  the  instrument,  where  the  party  deceived  was  unable  to 
read."*  About  this  there  can  be  no  doubt  The  difficulty  is  in  de- 
termining when  reliance  on  the  representations  is  justified.  There 
are  many  cases,  in  addition  to  those  to  w  hich  we  have  already  called 
attention,  in  which  a  person  acts  at  his  peril  if  he  fails  to  make 
proper  inquiry, — cases  in  which  the  rule  caveat  emptor  applies.^-* 
'It  may  be  difficult,"  it  has  been  said,  "to  draw  the  line  which  sepa- 
rates cases  within  the  rule  [that  is,  the  rule  caveat  emptor]  from 
those  to  which  it  does  not  apply,  as  each  case  depends  to  some  ex- 
tent upon  its  peculiar  circumstances;   but  it  applies  generally  to 

m  CottrUl  V.  Crum,  100  Mo.  897.  13  S.  W.  Rep.  753.  and  authorities  there 
cited;  David  v.  Park,  103  Mass.  501;  Mead  v.  Bunii,  32  N.  Y.  275;  Warder  y. 
Whitish.  77  Wis.  430.  46  N.  W.  Uep.  540;  Eaton  y.  Wlnne.  20  Mich.  156; 
KendaU  v.  Wilson,  41  Vt.  567;  Pierce  v.  Wilson.  34  Ala.  603;  Hale  v.  PhUl- 
brlck,  42  Iowa.  81;  Sutton  y.  Morgan  (Pa.  Sup.)  27  Atl.  Rep.  894;  Hicks  y. 
Stevens,  121  111.  186,  11  N.  E.  Rep.  241;  Endsley  v.  Johns,  120  lU,  469.  12  N. 
E.  Rep.  247;  Liniugton  y.  Strong.  107  111.  295.  at  page  302;  Ladd  y.  Pjgott 
114  IlL  647,  2  N.  E.  Rep.  503;  Oswald  v.  McGehee,  28  Miss.  340;  McClellan 
v.  Scott  24  Wis.  81;  Walsh  y.  HaU.  66  N.  C.  233;  Chamberlin  v.  FuUer,  59 
Vt  247,  9  AtL  Rep.  832;  Redding  v.  Wright,  49  Minn.  322.  51  N.  W.  Rep. 
1056;  Porter  y.  Fletcher.  25  Minn.  493;  GammUl  y.  Johnson.  47  Ark.  335.  1 
S.  W.  Rep.  610;  Brickson  y.  Fisher  (Minn.)  53  N.  W.  Rep.  63S.  Many  of  the 
courts  seem  to  hold,  without  any  qualification,  that  a  person  guilty  of  a 
fraudulent  misrepresentation  cannot  escape  the  effect  of  his  fraud  on  the 
ground  of  the  other  party's  negligence.  See  the  cases  above  cited;  and  see 
Schrimpton  y.  Philbrick  (Minn.)  55  N.  W.  Rep.  551. 

I"  Long  y.  Warren,  68  N.  Y.  426;  Mooi-e  v.  Turbeville.  2  Bibb  (Ky.)  602; 
Poland  y.  Brownell,  131  Mass.  138;  Graffenstein  v.  Epstein,  23  Kan.  443; 
Parker  v.  Moulton.  14  Mass.  99;  Homer  v.  Perkins.  124  Mass.  431;  Chrysler 
V.  Oanaday,  90  N.  T.  272;  Saunders  v.  Hatteim  m.  2  Ired.  (N.  C.)  32  (this  case, 
however,  is  contrary  to  the  weight  of  autliority  in  the  extent  to  which  it 
goes);   Williams  v.  McFadden,  23  Fla.  143,  1  South  Hep.  61& 
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cases  free  from  actual  fraud,  where  the  parties  deal  upon  an  equal 
footing,  and  with  equal  means  of  knowledge;  and  it  is  not  appli- 
cable,  as  a  general  rule,  where  false  and  fraudulent  representations 
of  material  facts  are  made  by  the  vendor,  and  the  parties  have  not 
equal  facilities  for  ascertaining  the  truth.  In  such  cases  the  pur- 
chaser has  the  right  to  rely  upon  the  statements  of  the  vendor;  and, 
when  the  purchaser  is  justified  in  relying  upon  the  representations 
of  the  vendor,  the  rule  caveat  emptor  does  not  apply."  ^^^ 

u«  Stewart  v.  Steams.  63  N.  H.  99.  And  see  Dambmann  ▼.  Schultlng,  75 
N.  T.  55.  A  vendee  of  land  may  take  advantage  of  a  false  and  fraudulent 
representation  by  the  vendor  as  to  the  character  and  condition  of  the  land, 
though  he  may  have  seen  it  himself,  if  the  defects  were  not  apparent  Jack- 
ton  V.  Armstrong,  50  Mich.  05,  14  N.  W.  Rep.  702.  "Where  a  person  signs 
an  instrument  without  reading  it,  or,  if  he  cannot  read,  without  asking  to 
have  it  read  to  him,  the  legal  effect  of  the  signature  cannot  be  avoided  by 
showing  his  ignorance  of  its  oontents^  in  the  absence  of  some  fraud,  deceit, 
or  misrepresentation  having  been  practiced  upon  him.  But  the  rule  is  other- 
wise, and  the  instrument  may  be  avoided,  where  it:»  execution  is  obtained  by 
a  misrepresentation  of  its  contents;  the  party  signing  a  paper  which  he  did 
not  know  be  was  signing,  and  did  not  really  intend  to  sign,  it  is  immaterial, 
in  the  latter  aspect  of  the  case,  that  the  party  signing  had  an  opportunity 
to  read  the  paper;  for  he  may  have  been  prevented  from  doing  so  by  the 
very  tnct  that  he  trusted  to  the  truth  of  the  representation  made  by  the 
otiier  party.'*  Burroughs  v.  Guano  Co.,  81  Ala.  255,  1  South.  Rep.  212; 
Brooks  V.  Matthews,  78  Ga.  739,  3  S.  E.  Rep.  627.  And  see  Taylor  v.  Fleck* 
ostein.  30  Fed.  Rep.  99;  KeUer  v.  Orr,  106  Ind.  406,  7  N.  B.  Rep.  195; 
Wallace  v.  Railroad  Co.,  67  Iowa,  547,  25  N.  W.  Rep.  772;  Bowers  v.  Thomas, 
«2  Wis.  48Q,  22  N.  W.  Rep.  710;  First  Nat  Bank  v.  Deal,  55  Mich.  592,  22  N. 
W,  Rep.  63;  McGinn  v.  Tobey,  62  Mich.  252.  28  N.  W.  Rep.  818;  Smith  v. 
Smith,  134  N.  Y.  62,  31  N.  B.  Rep.  258;  Rider  v.  Kelso,  53  Iowa,  367,  5  N.  W. 
Bep.  509.  So.  also,  where  the  buyer  of  an  article,  or  of  land,  relies  on  a 
representation  fraudulently  made  by  the  vendor,  as  a  rule,  he  is  not  barred  of 
bis  right  to  relief  by  the  mere  fact  that  he  had  an  opportunity  of  discovering 
that  the  representation  was  false,  and  might  have  known  the  truth  by  proper 
iiMpiiry  and  examination.  Burroughs  v.  Guano  Co.,  81  Ala.  255, 1  South.  Rep. 
212;  Baker  v.  Lever,  67  N.  Y.  304;  Jackson  v.  CoUins,  39  Mich.  557;  Kendall 
▼.  WUson.  41  Vt  567;  Ledbetter  v.  Davis.  121  Ind.  119.  22  N.  B.  Rep.  744; 
Hanscom  v.  Drullard,  79  Cal.  234,  21  Pac  Rep.  73G;  Lewis  v.  Jewell,  151 
MssB.  345,  24  N.  B.  Rep.  52;  Burr  v.  WiUson,  22  Minn.  200;  Ladd  v.  PIgott, 
114  lU.  647,  2  N.  B.  Rep.  503;  Clark  v.  Ralls  (Iowa)  24  N.  W.  Rep.  567;  Ken- 
oecj.  Harding,  86  111.  20^.  In  an  Illinois  case  it  was  said:  **The  doctrine  is 
well  settled  that,  as  a  rule,  a  party  guilty  of  fraudulent  conduct  shaU  not  be 
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Knoutedge  cf  Fhlrily — RecklesBness. 

An  a  rule,  unless  a  false  representation  is  made  with  knowledge  of 
its  falsity,  or,  what  amounts  to  the  same  thing,  in  reckless  disregard 
of  whether  it  is  true  or  false,  it  is  not  fraudulent,  and  will  not  sup- 
port an  action  of  deceit.  "The  general  rule  of  law,^  it  is  said, 
''is  clear  that  no  action  is  maintainable  for  a  mere  statement,  al- 
though untrue,  and  although  acted  upon  to  the  damage  of  the  per- 
son to  whom  it  is  made,  unless  that  statement  is  false  to  the  knowl- 
edge of  the  person  making  it;"  ^^^  but,  as  already  stated,  this  rule  is 
subject  to  the  qualification  "that  if  persons  take  upon  themselves  to 
make  assertions,  as  to  which  they  are  ignorant  whether  they  are  true 
or  not,  they  must,  in  a  civil  point  of  view,  be  held  as  responsible 
as  if  they  had  asserted  that  which  they  knew  to  be  untrue.*'  "•    Even 

allowed  to  cry  ^negligence*  as  against  his  own  deliberate  fraud.  Even  where 
parties  are  dealing  at  arm*s  length,  if  one  of  them  makes  to  the  other  a 
positive  statement  upon  which  the  other  acts  (with  the  knowledge  of  the 
party  making  the  statement)  in  confidence  of  its  truth,  and  such  statement 
is  known  to  be  false  by  the  party  making  it,  such  conduct  is  fraudulent,  and 
from  it  the  party  guilty  of  fraud  can  take  no  benefit  While  the  law  does  ro- 
quire  of  aU  parties  the  exercise  of  reasonable  prudence  in  the  business  of  life, 
and  does  not  permit  one  to  rest  IndifiTerent  in  reliance  upon  the  interested 
representations  of  an  adverse  party*  still,  as  before  suggested,  there  is  a 
certain  limitation  to  this  rule;  and,  as  between  the  original  parties  to  the 
transaction,  we  consider  that  where  it  appears  that  one  party  has  been 
guilty  of  an  intentional  and  deliberate  fraud,  by  which,  to  his 'knowledge,  the 
other  party  has  been  misled,  or  influenced  In  his  action,  he  cannot  escape 
the  legal  consequences  of  his  fraudulent  conduct  by  saying  that  the  fraud 
might  have  been  discovered  had  the  party  whom  he  deceived  exercised  rea- 
sonable diligence  and  care."     Linington  v.  Strong,  107  lU.  295. 

12B  Dickson  V.  Renter's  Tel.  Co.,  3  C.  P.  Div.  1;  Johnston  v.  Bent  93  Ala. 
160,  9  South.  Rep.  581;  Williams  v.  McFadden,  23  Fla.  143,  1  South.  Rep. 
618;  Buschman  v.  Codd,  52  Md.  202. 

!>•  Per  Lord  Calms,  in  Reese  River  Min.  Co.  v.  Smith,  L.  R.  4  H.  L.  79: 
Hamlin  v.  Abell  (Mo.  Sup.)  25  S.  W.  Rep.  516;  Cann  v.  Wilson,  39  Cli.  Div. 
39;  Peek  v.  Derry,  37  Ch.  Div.  641;  Fisher  v.  Mullen,  103  Mass.  503;  Cole  v. 
Cassldy,  138  Mass.  437;  Stone  v.  Denny.  4  Mete  (Mass.)  151;  Litchfield  v. 
Hutchison,  117  Mass.  195;  Humphrey  v.  Merrlam,  32  Minn.  197,  20  N.  W. 
Rep.  138;  Bennett  v.  Judson.  21  N.  Y.  238;  Marsh  v.  Falker,  40  N.  Y.  5G2; 
Allen  V.  Hart,  72  lit  104;  Case  v.  Ayers,  65  111.  142;  Wilder  v.  De  Gou,  18 
Minn.  470  (Gil.  421);  Chatham  Furnace  Co.  v.  Moffatt  147  Mass.  403.  IS 
N.  £.  Rep.  108;  Stone  v.  CoveU,  29  Mich.  359;  Bristol  v.  Braidwood,  28  Mich. 
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this  qualificatioiiy  however,  is  not  uniyersallj  recognized.  Some 
courts  hoW,  or  seem  to  hold,  that  there  must  have  been  knowledge  of 
the  falsity  of  the  repres2ntatioa.and  that  a  false  statement  is  n::t  fraud* 
nlent  merely  because  the  party  making  it  has  no  reasonable  ground 
for  believing  it  to  be  true*'^  According  to  these  decisions,  the  ques- 
tion is  whether  there  was  good  faith. 

If  a  person  makes  a  false  representation  which  he  believes  to  be 
true,  but  adds  an  affirmation  that  he  makes  the  representation  as  of 
his  own  knowledge,  the  affirmation  is  knowingly  false,  and  there  is 
fraud;  or  if,  according  to  many  of  the  cases,  a  person  states,  as  of 
his  own  knowledge,  without  such  an  express  affirmation,  material 
facts  which  are  susceptible  of  knowledge,  and  which  are  false,  there 
is  fraud,  even  though  he  believed  the  statement  to  be  true."*  It 
has  been  said,  however,  that  ^^in  such  cases  the  force  and  effect  of  the 

191;  Walsh  v.  Morse,  80  Mo.  5G8;  Caldwell  v.  Henry,  76  Mo.  254;  Ck)tzhausen 
V.  Simon,  47  Wis.  103,  1  N.  W.  Rep.  473;  Indianapolis,  P.  &  C.  R.  Co.  v.  Tyng. 
«3  X.  Y.  653;  Cabot  v.  Christie.  42  Vt  121;  Ruflf  v.  Jarrett,  04  111.  475; 
Cooper  V.  Schlesinger.  Ill  U.  S.  148,  4  Sup.  Ct  Rep.  360;  Bower  v.  Fenn, 
90  Pa.  St  359;   Leavltt  v.  Sizer.  35  Neb.  80,  52  N.  W.  Rep.  832. 

13T  Deny  v.  Peek,  14  App.  Cas.  337;  Merwln  v.  Arbuckle,  81  ni.  501;  Cox 
T.  Higbee.  100  Pa.  St  2*9;  Wilcox  v.  University.  32  Iowa.  367;  Holmes  v. 
Clark,  10  Iowa.  423;  Lord  v.  Goddard,  13  How.  198;  Pettigrew  v.  ChUlls,  41 
N.  H.  95;  Oberlander  v.  Spiess,  45  N.  Y.  175;  TerreU  v.  Bennett,  18  Ga.  404; 
Scrogin  v.  Wood  (Iowa)  54  N.  W.  Rep.  437;  Lawton  v.  Goodrich  (Sup.)  7 
N.  Y.  Supp.  76;  Morton  v.  ScuU,  23  Axk,  289;  Farmers'  Ass*n  v.  Scott  (Kan.) 
36  Pac  Rep.  978;   Kingsbury  v.  Taylor,  29  Me.  508. 

i3«  I4tcfafleld  V.  Hutchinson,  117  Mass.  197;  Chatham  Furnace  Co.  v.  Mof- 
fatt,  147  Mass.  408,  18  N.  E.  Rep.  168;  Kirkpatrick  v.  Reeves,  121  Ind.  280, 
J2  X.  E.  Bep.  139;  Raley  v.  WiUiams,  73  Mo.  310;  Bullitt  v.  Farrar,  42  Minn, 
a  43  N.  W.  Bep.  506;  Humphrey  v.  Merrlam,  32  Minn.  197,  20  N.  W.  Rep.  138; 
Cooper  V.  Sclilesinger,  111  U.  S.  148,  4  Sup.  Ct  Rep.  360;  McBeth  v.  Crad- 
dock,  28  Mo.  App.  380;  ^lontreal  Lumber  Co.  v.  Mihills.  80  Wis.  540.  50  N. 
W.  Rep.  507;  Brooks  v.  Hamilton,  15  Minn.  26  (Gil.  10);  Cabot  v.  Christie. 
42  Vt  121.  When  a  party,  in  making  a  contract  makes  an  affirmation  posi- 
tive in  form,  it  is  to  be  taken  as  made  as  of  his  own  knowledge.  Knappen 
V.  Freeman,  47  Minn.  491,  50  N.  W.  Rep.  533.  The  fraud  in  such  a  case  "con- 
sists in  stating  that  the  party  knows  the  thing  to  exist  when  he  does  not 
kiu>w  it  to  exist;  and,  if  he  does  not  know  it  to  exist,  he  must  ordinarily  be 
deemed  to  know  that  he  does  not  Forgetfulneas  of  its  existence  after  a  for- 
mer knowledge,  or  a  mere  belief  of  its  existence,  will  not  warrant  or  excuse 
A  statement  of  actual  knowledge.**  Chatham  Furnace  Co.  v.  Moffatt,  supra. 
And  see  Alvares  v.  Brannan,  7  Cal.  503. 
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evidence  will  depend  in  a  great  measare  npon  the  nature  of  the  sub- 
ject concerning  which  the  representation  was  made.  If  It  be  with 
reference  to  a  specific  fact  or  facts,  susceptible  of  exact  knowledge, 
and  the  subject-matter  be  such  as  that  the  affirmation  of  knowledge 
is  to  be  taken  in  its  strict  sense,  and  not  merely  as  a  strong  expres- 
sion of  belief,  the  falsehood  in  such  a  representation  lies  in  the  de- 
fendant's affirmation  that  he  had  the  requisite  knowledge  to  voucL 
for  the  truth  of  his  assertions,  and,  that  being  untrue,  the  falsehood 
would  be  willful,  and  therefore  fraudulent  But  where  the  repre- 
sentation is  concerning  a  condition  of  affairs  not  susceptible  of 
exact  knowledge,  such  as  representations  with  respect  to  the  credit 
and  solvency  of  a  third  person,  or  the  condition  or  credit  of  a  finan- 
cial institution,  the  assertion  of  knowledge  *  *  *  Hs  to  be  taken 
secundum  subjectam  materiam,  as  meaning  no  other  than  a  strong 
belief  upon  what  appeared  to  the  defendant  to  be  reasonable  and 
certain  grounds.'  In  such  a  case  the  question  is  wholly  one  of  good 
faith."  *«• 

The  fact  that  the  party  making  the  representation  professed  to 
rely  on  the  representations  of  others,  and  gave  the  source  of  his  in- 
formation, is  immaterial,  if  he  knew,  or  had  reason  to  believe,  that 
they  were  untrue.*** 

Sometimes  the  judges  use  the  expressions  '^raud  in  law"  and 
'^egal  fraud,"  and  it  is  no  doubt  from  this  that  much  of  the  confusion 
on  this  branch  of  the  law  has  resulted;  but,  according  to  the  better 
opinion,  the  terms  are  meaningless,  and  it  is  held  that,  to  make 
a  man  liable  for  fraud,  moral  fraud  muet  be  proved  against  him. 
'^I  do  not  understand  legal  fraud,"  said  Bramwell,  L.  J.,  in  an  En- 
glish case.  ''To  my  mind  it  has  no  more  meaning  than  legal  heat 
or  legal  cold,  legal  light  or  legal  shade.  There  never  can  be  a  well- 
grounded  complaint  of  legal  fraud  or  of  anything  else,  except  where 
some  duty  is  shown,  and  correlative  right,  and  some  violation  of 
that  duty  and  right;  and  when  these  exist  it  is  much  better  that 
they  should  be  stated  and  acted  on,  than  that  recourse  should  be 
had  to  a  phrase  illogical  and  unmeaning,  with  the  consequent  uncer 
tainty.""* 

it»  Cowley  V.  Smyth,  46  N.  J.  Law,  880;   BuUitt  v.  Farrar,  42  Minn.  8,  43 
N.  W.  Rep.  5G6;   State  ▼.  Case,  52  N.  J.  Law,  77,  18  Atl.  Rep.  972. 
i»o  Hanscom  v.  Drullard,  79  Cal.  234,  21  Pac.  Rep.  730. 
«i  Weir  V.  Bell,  3  Exch.  DIv.  243. 
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Intention. 

The  representation,  to  constitute  fraud,  must  have  been  made  witb 
the  intention  that  it  should  be  acted  upon,  and  that  it  should  be 
acted  upon  by  the  injured  party.^'*  It  need  not  have  been  made 
to  the  injured  party  himself,  but  it  must  have  been  made  with  the 
intention  that  he  should  act  upon  it  If  a  person,  desiring  to  enter 
into  a  contract  with  another,  should  make  a  representation  to  a  third 
person  with  the  intention  that  it  should  reach  the  ears  of  such  other 
person,  and  be  acted  upon  by  him,  in  entering  into  the  contract,  this 
would  constitute  a  fraudulent  misrepresentation  equally  as  if  it 
had  been  made  to  the  other  party."'  Where  a  gun  was  sold  to 
a  man  for  the  use  of  himself  and  sons,  the  seller  falsely  representing 
that  it  had  been  made  by  a  certain  maker,  and  was  a  good,  safe,  and 
secure  gun,  it  was  held  that  a  son  of  the  buyer  who  was  injured  by 
the  gun's  exploding  could  sue  the  seller  for  deceit  In  that  case 
it  was  argued  that  the  defendant  could  not  be  held  liable  to  the  plain- 
tiff for  a  representation  not  made  to  him;  but  the  court  held  that 
inasmuch  as  the  gun  was  sold  to  the  father  to  be  used  by  the  plain- 
ti£F,  and  there  was  a  false  representation  to  effect  the  sale,  and  ''as 
there  was  fraud,  and  damage  the  result  of  that  fraud,  not  from  an  act 
ivmote  and  consequential,  but  one  contemplated  by  the  defendant 
at  the  time  as  one  of  its  results,''  the  defendant  was  liable."* 

»s  Bnscbman  t.  Codd»  62  Md.  202;  Humphrey  t.  Merriam,  32  Minn.  197, 
20  X.  w.  Kep.  138;  Bach  v.  Tuch  (Sup.)  10  N.  Y.  Supp.  884;  Carter  v.  Harden, 
TS  Me.  528^  7  All.  Bep.  892.  It  has  also  been  said  that  "a  misrepresentation 
which  wiU  entitle  the  party  misled  to  a  rescission  of  a  contract  must  have 
been  made  as  part  of  the  same  transaction,"  and  that  the  effect  of  this  rule 
b  that  **the  untruth  of  a  representation  made  to  the  party  on  some  former 
occasion,  and  for  a  different  pnrpose,  cannot  be  relied  on  as  a  ground  either 
for  rescinding  a  contract,  or  for  nuUntaining  an  action  of  deceit"  Bamett 
T.  Bamett,  83  Ya.  504,  2  S.  B.  Rep.  783.  It  is  believed,  however,  to  l>e  im- 
material when  the  representation  was  made  in  point  of  time,  provided  it 
was  made  with  the  intention  that  it  should  be  acted  upon  in  the  particular 
transaction.  This  intention  is  the  important  qnestion,  and  the  time  of  the 
representation  can  only  be  material  as  tending  to  show  whether  it  existed. 

iM  Ixm^ridge  v.  Levy,  2  Mees.  &  W.  519;  Snow  v.  Jndson,  38  Barb.  (N.  Y.) 
210;  Benton  ▼.  Pratt,  2  Wend.  (N.  Y.)  385;  Chubbuclc  v.  Cleveland,  37  Minn. 
4€G,  35  N.  W.  Rep.  362;  Waterbury  t.  Andrews,  67  Mich.  281,  34  N.  W.  Rep. 
575;  Hubbard  ▼.  Weare,  79  Iowa,  678,  44  N.  W.  Rep.  915. 

it«Longrtdge  t.  Levy,  supra.  So,  where  a  druggist  negligently  labels  a 
poiaoD  as  a  harmless  medicine,  and  sells  it  to  dealers  in  such  articles,  he  is 
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« 

So,  also,  where  a  merchant  makes  a  false  statement  as  to  his  finan- 
cial responsibility  to  a  mercantile  agency  for  the  purpose  of  pro- 
coring  credit,  and  customers  of  the  agency ,1in  reliance  thereon,  give 
him  credit,  and  are  defrauded,  they  may  maintain  an  action  of  de- 
ceit against  him,  or  avoid  their  contract  with  him  on  the  ground  of 
fraud."' 

The  representation,  however,  must  have  been  made  with  the  inten- 
tion that  it  should  be  acted  upon  by  the  injured  party,  though,  as 
we  have  seen,  it  need  not  be  made  directly  to  him.  *TEveiy  man," 
it  has  been  said,  ''must  be  held  liable  for  the  consequences  of  a  false 
representation  made  by  him  to  another  upon  which  a  third  person 
acts,  and  so  acting  is  injured  or  damnified,  provided  it  appear  that 
such  false  representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  such  third  person  in  the  manner  that  occasions  t  lie 
injury  or  loss.  But,  to  bring  it  within  the  principle,  the  injury,  I 
apprehend,  must  be  the  immediate,  and  not  the  remote,  consequence 
of  the  representation  thus  made.*'***  Thus,  where  the  directors 
of  a  company  made  false  statements  in  the  prospectus  of  the  com- 
pany, which  would  have  made  them  liable  to  the  original  allotters 
of  shares,  they  were  held  not  to  be  liable  to  persons  who  subsequently 
purchased  shares  which  came  into  the  market,  on  the  ground  that 
cheir  intention  to  deceive  could  not  be  supposed  to  extend  beyond 
the  original  applicants  for  shares.^'^    The  directors  in  such  a  case 

liable  for  an  injury  to  any  one  who  buys  and  nses  It  if  tiiere  Is  no  negligence 
on  the  part  of  the  intermediate  seller  or  the  purchaser.  Thomas  v.  Winches- 
ter, 6  N.  Y.  397;  Welliu;rtou  v.  o  1  To..  1,^}  .\lass.  G4.  But  see  Davidson  v. 
NicholSp  11  Allen  (Mass.)  519.  So,  where  a  chemist  sells  an  article  which  he 
represents  as  fit  for  washing  the  hair,  knowing  it  is  to  be  used  by  the  pur- 
chaser's wife,  he  is  liable  for  injuries  sustained  by  her  in  using  it  George 
V.  Skivington,  L.  R.  5  Exch.  1. 

185  Eaton  V.  Avery,  S3  N.  Y.  31;  Genesee  Sav.  Bank  v.  Barge  Co.,  52  Mich. 
104,  17  N.  W.  Itep.  790;  Mooney  v.  Davis,  75  Mich.  188,  42  N.  W.  Rep.  802; 
Furry  v.  O'Connor,  1  Ind.  A  pp.  573.  28  X.  E.  Uep.  103;  Hinchman  v.  Weeks, 
85  Mich.  535, 48  N.  W.  Rep.  790;  Gainesville  Nat  Bank  v.  Bramberger,  77  Tex. 
48,  13  S.  W.  Rep.  959;  Claflin  v.  Flack  (Com.  PL  N.  Y.)  13  N.  Y.  Bnpp.  209. 
As  to  the  duty  of  a  merchant  to  notify  a  mercantile  agency,  to  whom  he  has 
made  a  statement,  that  his  circumstances  have  since  changed,  see  Cortiand 
Manurg  Co.  v.  Piatt,  83  Mich.  419,  47  N.  W.  Rep.  330. 

!»•  Barry  v.  Crosky,  2  Johns.  &  H.  1. 

i«T  Peek  V.  Gurney,  L.  R.  6  U.  L.  377,  410.    And  see  Nash  v.  Trust  Co..  150 
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would  be  liable  to  the  original  applicants  for  shares,  relying  on  the 
prospectus-"* 

Same — DMonettty  of  Motice. 

If  a  person,  to  induce  another  to  enter  into  a  contract  with  him, 
maiies  a  representation  which  he  knows  to  be  untrue,  or  of  the  truth 
or  falsity  of  which  he  is  recklessly  ignorant,  he  is  guilty  of  a  fraud, 
although  he  may  not  hare  been  actuated  by  any  dishonest  motive. 
It  will  not  do  for  him  to  say  that  he  thought  things  would  turn  out 
profitably  for  the  other  party.  If  a  man  chooses  to  make  such  asser- 
^ons,  hoping  or  even  believing  that  aU  will  turn  out  well,  he  cannot 
escape  the  results  of  his  fraud  by  showing  the  excellence  ^'  his  mo- 
tives.***  Thus,  where  a  person  accepted  a  bill  of  exchange  drawn 
on  another  person,  and  falsely  represented  that  he  had  authority 
from  that  other  to  do  so,  he  was  held  liable  in  an  action  of  deceit 
brought  against  him  by  an  indorsee,  the  acceptance  having  been 
repudiated  by  the  drawee  and  the  bill  dishonored;  and  the  fact  that 
the  defendant  honestly  believed  that  the  acceptance  would  be  sanc- 
tioned by  the  drawee,  and  the  bill  paid,  was  held  immaterial.  ''If 
the  defendant,**  said  Lord  Tenderden,  ''when  he  wrote  the  acceptance, 
and  thereby  in  substance  represented  that  he  had  authority  from  the 
drawee  to  make  it,  knew  that  he  had  no  such  authority,  the  repre- 
sentation was  untrue  to  his  knowledge,  and  we  think  that  an  action 
will  lie  against  him  by  the  plaintiff  for  the  damage  sustained  in 
consequence.'*  **• 

Mass.  437,  34  N.  E.  Bep.  625;  Darldson  y.  Nichols,  11  Allen  (Mass.)  514.  It 
has  been  held  that  it  could  not  be  said,  as  a  matter  of  law,  that  false  repre- 
sentattons  concerning  the  value  of  certain  stock,  by  which  a  person  was  in- 
duced to  buy,  may  not  have  continued  in  his  mind,  and  induced  him  to  buy 
more  of  the  stock  a  year  later.  Reeve  v.  Dennett,  145  Mass.  23,  11  N.  B.  Rep. 
988. 

iM  Beese  Uiver  Min.  Ck>.  v.  Smith,  4  H.  L.  Cas.  64;  Vreeland  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Eq.  188. 

»•  PolbiU  V.  Walter,  3  Bam.  &  AdoL  114.  A  buyer  of  goods  cannot  avoid 
the  effect  of  knowingly  false  statements  as  to  his  financial  condition  by  show- 
ing that  be  Intended  and  expected  to  pay  for  them.  Judd  v.  Weber,  56  Conn. 
267,  11  AtL  Bep.  40.    See,  also,  ante,  p.  328. 

!«•  PcObiU  T.  Walter,  supra. 
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Bq)re9entation  mutt  Deceire. 

A  false  representation,  to  constitute  fraud,  must  actually  deceive; 
that  is,  it  must  be  relied  on  by  the  other  party,  and  must  induce  him 
to  act  to  his  prejudice.  If  it  is  not  believed,  or  the  party  disregards 
it,  and  makes  inquiries  for  himself,  there  is  no  f raud.^^^  In  a  leading 
case  on  this  subject  it  appeared  that  the  defendant  had  bought 
a  cannon  from  the  plaintiff,  having  a  defect  in  it  which  rendered  it 
worthless,  and  the  plaintiff  had  endeavored  to  conceal  the  defect 
by  inserting  a  metal  plug  in  the  weak  spot  The  defendant  never 
inspected  the  cannon.  He  accepted  it,  and,  in  using  it,  it  burst.  It 
was  held  that  the  attempted  fraud,  having  had  no  operation  upon 
the  mind  of  the  defendant,  did  not  exonerate  him  from  paying  for 
the  gun.  "If,''  said  the  court,  "the  plug  which  it  was  said  was 
put  in  to  conceal  the  defect  had  never  been  there,  his  position 

I"  Arkwrlght  v.  Newbold,  17  Ch.  Div.  324;  Ming  v.  Wolfolk,  116  U.  a  689. 
6  Sup.  CL  Rep.  489;  MarshaU  v.  Hubbard,  117  U.  S.  415,  6  Sup.  Ct.  Rep.  806; 
Ely  V.  Stewart,  2  Md.  408;  Tuck  v.  Downing.  76  111.  71;  Humphrey  v.  Mer- 
riam,  32  Minn.  197,  20  N.  W.  Rep.  138;  Crehore  v.  Crehore,  97  Mass.  330; 
Runge  V.  Brown,  23  Neb.  817,  37  N.  W.  Rep.  660;  Brackett  v.  Griswold.  112 
N.  Y.  454,  20  N.  E.  Rep.  376;  Hagee  v.  Grossman,  31  Ind.  223;  Craig  t.  Ham- 
ilton, 118  Ind.  565,  21  N.  E.  Rep.  315;  Priest  v.  White,  89  Mo.  609,  1  &  W. 
Rep.  861;  Buschman  v.  Codd,  52  Md.  202;  Fanntieroy  v.  Wilcox,  80  lU.  477; 
Bartlett  v.  Blaine,  83  lU.  25;  Denny  y.  Woods,  2  Ind.  App.  301,  28  N.  E.  Rep. 
443;  Farrar  v.  Churchill,  135  U.  S.  616,  10  Sup.  Ct  Rep.  771;  Taylor  v.  Guest, 
58  N.  Y.  262;  Hubbard  v.  Weare,  79  Iowa,  678.  44  N.  W.  Rep.  915;  Cobb  v. 
Wright,  43  Minn.  83,  44  N.  W.  Rep.  662;  Slaughter  v.  Gerson,  13  WaU.  379; 
Wimer  v.  Smith,  22  Or.  469,  30  Pac.  Rep.  416;  Pennybacker  v.  Laidley.  33 
W.  Va.  624,  11  S.  E.  Rep.  39;  Shoemaker  v.  Coke,  83  Va.  1,  1  S.  B.  Rep.  387; 
Darby  v.  Kroell,  92  Ala.  607,  8  South.  Rep.  384;  Pratt  v.  Burhaus,  84  Mich. 
487,  47  N.  W.  Rep.  1064;  Lee  v.  Bumham.  82  Wis,  200,  52  N.  W.  Rep.  255; 
Fowler  v.  McCann  (Wis.)  50  X.  W.  Rep.  1083;  Black  v.  Black,  110  N.  C.  SOS. 
14  S.  E.  Rep.  071.  Though,  as  we  have  seen,  a  man  may  avoid  his  marriage 
promise  if  the  woman  concealed  her  previous  loose  and  Immoral  character 
(note  98,  supra),  he  cannot  do  so  if  he  knew  of  it  Kelley  v.  Highfield,  15  Or. 
277, 14  Pac.  Rep.  745;  Rich  v.  Mayer  (City  Ct  N.  Y.)  7  N.  Y.  Supp.  C9;  Berry  t. 
Bakeman.  44  Me.  164.  In  an  action  to  cancel  an  agreement  for  fraudulent 
representations,  defendant  cannot  show  that  plaintiff  did  not  rely  on  his  rep- 
resentations by  evidence  that  she  investigated  the  matter  for  herself,  and 
expressed  herself  as  fully  satisfied,  wheu  the  investigations  consisted  merely 
in  asking  information  from  persons  to  whom  she  waa  referred  by  defendant, 
and  who  knew  and  could  know  nothing  about  the  matter  except  what  they 
were  told  of  it  by  him.    KeUey  T.  Owens  (Cal.)  30  Pac  Rep.  506. 
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would  haTe  been  the  same;  for,  as  lie  did  not  examine  the  gun,  or 
form  any  opinion  as  to  whether  it  was  sound,  its  condition  did  not 
affect  him,**  ***  If  the  representation  was  one  calculated  to  induce 
the  other  party  to  make  the  contract,  the  inference  of  law  is  that 
he  was  influenced  by  it;  and,  in  order  to  take  away  his  right  to 
relief  on  the  ground  of  fraud,  it  must  be  shown  either  that  he  had 
knowledge  of  facts  contrary  to  the  representation,  or  that  he 
showed  by  his  conduct  that  he  did  not  rely  on  it.**' 

The  representation  need  not  have  been  the  sole  inducement  to 
enter  into  the  contract  If  it  was  a  material  inducement, — ^that 
is,  if  it  so  contributed  as  an  inducement  that  without  it  the  contract 
would  not  have  been  made, — ^it  is  sulBcient**^ 

h^vry  must  Result, 

It  is  essential,  in  order  to  sustain  an  action  of  deceit,  or  to  give  a 
party  the  right  to  aroid  a  contract  on  the  ground  of  fraud,  that 
he  shall  have  been  prejudiced  or  injured  by  the  fraud.***  Where, 
for  instance,  a  person  was  induced  to  exchange  his  property  for 
shares  of  stock  by  false  representations  of  the  other  party,  but 
the  stock  was  worth  what  he  gave  for  it,  so  that  he  suffered  no 
injury,  it  was  held  that  he  could  not  maintain  an  action  for  deceit.^** 
And,  in  a  case  in  which  the  seller  of  property  had  falsely  represent- 
ed that  there  was  no  mortgage  thereon,  it  was  held  that  the  pur- 
chaser could  not  avoid  the  sale,  where  the  seller  had  the  mortgage 
released  as  soon  as  his  attention  was  called  to  it**^ 

««*  HonfaU  r.  Thomas,  1  Hurl.  &  G.  00,  09. 

>«*  Redgrave  v.  Hurd,  20  Ch.  Div.  App.  21;  Hicks  ▼.  Stevens,  121  HI.  186, 
U  N.  EL  Rep.  241. 

iMPeek  V.  Derry,  37  Ch.  Dlv.  541,  L.  R.  14  App.  Cas.  337;  Saffard  v.  Grout, 
120  Mass.  20;  Burr  v.  WUlson,  22  Minn.  206;  Libby  v.  Ahrens,  26  S.  C.  275, 
2  S.  B.  R^.  3S7;  Morgan  v.  Skiddy,  62  N.  T.  319;  Saunders  v.  McClintock, 
46  Mo.  App.  216;  Strong  v.  Strong,  102  N.  Y.  69,  5  N.  E.  Rep.  799;  Hicks  v. 
BteTcna,  121  la  186,  11  N.  B.  Rep.  241;  Ruff  v.  Jarrett,  94  HL  475;  Moline 
MUbum  Oa  v.  Ftanklln.  37  Minn.  137,  33  N.  W.  Rep.  323. 

i«9Schubart  v.  Coke  Co.,  41  HI.  App.  181;  Marriner  v.  Dennlson,  78  Cal. 
202, 20  Pac.  Rep.  386.     But  see  Northrop  v.  Hill,  57  N.  Y.  361. 

"•  Alden  v.  Wright,  47  Minn.  225,  49  N.  W.  Rep.  767,  and  cases  there  cited. 

i«T  Johnson  v.  Seymour,  79  Mich.  156,  44  N.  W.  Rep.  344.  And  see  Beard 
?.  BUl^  (Colo.  App.)  84  Faa  Rep.  271. 
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SAME— EFFECT— REMEDIBS. 

168.  Fraud  renders  a    contract,  not  void,  but   merely 
voidable  at  the  option  of  the  party  injured.     Therefore, 

(a)  He  may  affirm  the  contract,  and  sue  for  damages 

for  the  deceit. 

(b)  He  may  rescind  the  contract,  and 

(1)  Sue  for  damages  for  the  deceit; 

(2)  Sue  to  recover  what  he  has  parted  with; 

(3)  Resist  an  action  at  law  on  the  contract; 

(4)  Resist  a  suit  in  equity  for  specific  perform- 

ance, or 
(6)  Sue  in  equity  to  have  the  contract  avoided 
judicially. 

169.  There    are  the  following  limitations  to  a  party's 
right  to  rescind  a  contract  for  fraud: 

(a)  He  cannot  rescind  after  affirming  it  by  accepting 

its  benefits,  or  by  suing  or  otherwise  acting  upon 
it  after  discovery  of  the  fraud. 

(b)  Delay  in  rescinding  after  discovery  of  the  fraud, 

or  after  it  should  have  been  discovered,  may 
amount  to  an  affirmance  at  law,  and  may  bar 
relief  in  equity  on  the  ground  of  laches. 
<c)  The  consideration  must  be  returned  as  a  condition 
precedent  to  the  right  to  rescind;  and,  as  a  rule, 
there  can  be  no  rescission  if  the  subject-matter 
of  the  contract  has  been  so  dealt  with  that  the 
parties  cannot  be  placed  in  statu  quo. 
EXCEPTIONS— (1)  This  rule  does  not  apply  where 
the   consideration  has    been  destroyed,  or 
taken   from  the  injured   party's   control, 
without  his  fault. 

(2)  Where  it  is  of  no  value  whatever. 

(3)  Provided  the  consideration  is  returned,  the 

fraudulent  party  need  not  be  placed  in  bb 
good  a  position  as  he  before  occupied,  ifi 
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by  reason  of  his  own  act,  it  is  impossible 
to  do  so. 

(4)  If,  by  natural  causes,  or  reasonable  use,  the 
value  of  the  consideration  has  diminished, 
it  may  be  returned  in  its  depreciated  con- 
dition. 

(6)  The    defrauded     party,    on    returning    the 

consideration,  may  recover   for  what  he 

has  expended  in  its  improvement  before 

discovery  of  the  fraud. 

(d)  The  right  to  rescind  may  be  defeated  by  a  third 

person's  having  acquired  an  interest  under  the 

contract  for  value,  and  without  notice  of  the 

fraud* 

Fraud  does  not  render  the  contract  absolutely  void,  as  is  the  case 
with  mistalce,  but  renders  it  voidable  at  the  option  of  the  party 
Injured.***  He  therefore  has  several  remedies  on  discovering  the 
fraud: 

First  He  may  affirm  the  contract,  and  bring  an  action  for  deceit 
to  recover  such  damages  as  the  fraud  has  occasioned  him,  or  set 

i««  Baird  t.  Mayor,  96  N.  Y.  507;  Rowley  v.  Blgeiow,  12  Pick.  (Mass.)  307; 
Smith  T.  Horpback,  4  Litt  (Ky.)  122;  Foreman  v.  Blgelow,  4  Cliff.  541,  Fed. 
Cas.  No.  4,034.  In  many  of  the  cases  it  is  stated  that  fraud  renders  a  contract 
Toid  ab  initio;  but  this  is  a  careless  use  of  words,  and  is  apt  to  mislead.  As 
we  liare  seen,  a  contract  which  is  void  is  of  no  effect  whatever.  If  it  has  any 
effect,  then  it  cannot  be  void.  It  is  well  settled,  as  we  shall  presently  see, 
that  bona  fide  purchasers  from  a  fraudulent  vendee  acquire  a  title  which  can- 
not be  defeated  by  the  vendor's  exercise  of  his  right  to  rescind.  His  only 
remedy  is  against  his  vendee.  It  is  also  well  settled  that  a  person  who  has 
been  induced  by  fraud  to  enter  into  a  contract  may  waive  the  fraud  and  hold 
the  other  party  to  his  bargain,  or  may  hold  the  other  party  to  his  bargain,  and 
ai«o  recover  damages  for  the  fraud;  that  he  cannot  rescind  the  contract  if  he 
delays  for  an  unreasonable  time,  or  acts  upon  it,  with  knowledge  of  the  fraud; 
and  that,  as  a  rule,  he  will  not  be  permitted  to  rescind  unless  the  other  party 
is  placed  in  statu  quo.  This  shows  conclusively  that  a  contract  induced  by 
fraud  is  not  void.  It  is  merely  voidable  until  it  is  rescinded.  When  it  is 
rescinded,  it  then,  but  not  until  then,  becomes  void  ab  initio  as  against  the 
fraadnlent  party  and  all  other  persons  except  bona  fide  purchasers.  See  Cobb 
V.  Hatfield,  46  N.  Y.  533. 
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up  such  damages  as  a  defense,  or  by  way  of  counterclaim,  if  sued 
upon  the  contract  by  the  other  party.^**  For  instance,  if  the  seller 
of  goods  makes  a  fraudulent  representation  concerning  them,  the 
buyer,  on  discovering  the  fraud,  may  keep  the  goods,  and  brin^ 
an  action  for  damages;  ^^®  or,  if  he  has  not  paid  for  them,  he  maj 
set  up  such  damages  as  a  defense  or  counterclaim  when  sued  by 
the  seller  for  the  price."^ 

Second.  He  may  rescind  the  contract,  and  (1)  sue,  in  the  same 
manner  as  if  he  had  affirmed  it,  for  any  damages  he  may  have  sus- 
tained by  reason  of  the  fraud;  "•  or  (2)  he  may  sue  to  recover  prop- 
erty obtained  from  him  by  the  other  party  under  the  contract;  *" 
(3)  or  he  may  resist  an  action  at  law  brought  against  him  on  the  con- 
tract; or  (4)  he  may  resist  a  suit  in  equity  by  the  other  party  for 
specific  performance;  *"  or  (5)  he  may  himself  sue  in  equity  to  have 
the  contract  judicially  canceled  and  set  aside."* 

LimitatioriB  to  Right  to  Bescind. 

There  are,  however,  certain  limitations  to  a  man's  right  to  rescind 
a  contract  on  the  ground  of  fraud.  In  the  first  place,  as  a  rule,  he 
must  elect  to  rescind  within  a  reasonable  time  after  discovering  the 
fraud,"*  or,  what  amounts  to  the  same  thing,  after  he  could  have 

i«  Union  Cent  Ins.  Co.  v.  Scheidler,  130  Ind.  214,  20  N.  B.  Rep.  1071;  Peck 
V.  Brewer,  48  lU.  54;  Haven  v.  Neal,  43  Minn.  315,  45  N.  W.  Bep.  612;  GrifOng 
V.  Dlller,  G6  Hun,  633.  21  N.  Y.  Supp.  407. 

180  Houldsworth  v.  City  of  Glasgow  Bank,  5  App.  Cas.  323. 

»i  Applegarth  v.  Robertson,  65  Md.  493,  4  AtL  Rep.  80a 

IBS  Warden  v.  Fosdick,  13  Johns.  (N.  Y.)  325;  Bums  v.  Dockray,  156  Mass. 
135,  30  N.  B.  Rep.  551 ;  Peck  y.  Brewer,  48  lU.  54. 

issThiirst<m  v.  Blanchard,  22  Pick.  (Mass.)  18;  Lee  v.  Bumham,  82  Wis. 
200,  52  N.  W.  R^.  255;  Moody  v.  Blake,  117  Mass.  23;  Cary  v.  Hotaling,  1 
Hill  (S.  Y.)  311;  Benesch  y.  Weil,  69  Md.  276,  14  AtL  Rep.  666;  Barker  T. 
Dlnsmore,  72  Pa.  St.  427. 

i«4  Ratlin  V.  Vandlkes,  89  Va.  307, 15  S.  B.  Rep.  864;  Friend  v.  Lamb,  158 
Pa.  St.  529,  25  AU.  Rep.  577;  McShane  v.  HazeUiiirst,  50  Md.  107;  Chute  r. 
Quincy,  155  Mass.  180,  30  N.  E.  Rep.  550;  Brown  v.  Pitcalrn  (Pa.  St)  24  AH 
Rep.  52. 

106  Castle  V.  Kemp,  124  111.  307.  16  N.  E.  Rep.  255;  Downing  v.  Wherrin,  1^ 
N.  H.  9;  Burrows  v.  Wene  (N.  J.  Ch.)  26  Atl.  Rep.  890;  Williams  v.  Kerr, 
152  Pa.  St  560,  25  Atl.  Rep.  CIS;  Jackson  v.  Hodges,  24  Md.  468;  Tretbewaj 
▼.  Hulett  52  Minn.  448,  54  N.  W.  Rep.  486. 

ice  Johnson  v.  McLane,  7  Blackf.  (Ind.)  501;  Schiffer  y.  Diets,  83  N.  Y.  300; 
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diBcorered  it  by  the  use  of  due  diligence.*"'  It  has  been  said  that 
he  may  keep  the  contract  open  until  the  other  party  sues  upon  it, 
and  then  rescind  by  simply  setting  up  the  fraud  in  defense;  and  that 
mere  lapse  of  time,  in  the  absence  of  statutory  regulation,  will  not 
bar  his  right  to  rescind,  though  it  would  be  evidence  tending  to 
show  an  intention  to  affirm;*"'  but  this  is  a  little  too  broad  a 
statement.  A  delay  in  rescinding  which  is  unreasonable  in  view 
of  the  particular  circumstances  will  generally  be  regarded,'  even  at 
law,  as  an  election  to  affirm,"*  and  will  bar  relief  in  equity  on  the 
ground  of  laches.***  If,  after  discovering  the  fraud,  the  party  in- 
jured acts  on  the  contract  by  accepting  some  benefit  under  it,  or 
otherwise,  he  affirms  it,  and  cannot  afterwards  rescind,  for  after 
an  affirmance  it  is  too  late  to  rescind.***  Bringing  an  action  on  the 
contract,  or  otherwise  seeking  to  enforce  it,  after  knowledge  of  the 

strong  V.  Strong,  102  N.  Y.  09,  5  N.  K.  Rep.  790;  Bailey  v.  Pot,  78  GaL  389, 
20  Fac.  Rep.  808;  Young  v.  Arntze,  8a  Ala.  116,  5  South.  Rep.  253;  Pence  v. 
Ungdon,  90  U.  S.  578;  Taylor  v.  Short,  107  Mo.  884^  17  S.  W.  Rep.  970; 
Rugan  V.  Sabin,  10  U.  S.  App.  519,  3  G.  G.  A.  578,  53  Fed.  Rep.  415;  Wilbur 
T.  Flood,  16  Mich.  40;  Roemer  y.  Gonlan,  52  N.  J.  Law,  53,  18  AtL  Rep.  858; 
dements  v.  Smith,  9  Gill  (Md.)  156;  Foley  v.  Crow,  37  Md.  62.  Delay  alone, 
without  discovery  of  the  fraud,  will  not  bar  the  right  to  rescind  either  at 
law  or  In  equity.  Smith  v.  Smith,  30  Vt  139;  Btown  v.  Norman,  65  Miss. 
369,  4  South.  Rep.  293;  Bowman  v.  Patrick,  36  Fed.  Rep.  138. 

»T  Redgrave  v.  Hurd,  20  Gh.  Dlv.  1;  Georgia  Pac.  R.  Go.  v.  Brooks,  66  Miss. 
583,  6  South.  Rep.  467. 

iM  Anson,  Gont.  154;  Glough  v.  London  &  N.  W.  R.  Go.,  L.  R.  7  Bzch.  35; 
WidEs  V.  Smith,  21  Kan.  412. 

i»  Masson  v.  Bond,  1  Denio  (N.  Y.)  69;  Perry  v.  Pearson,  135  ni.  218,  25 
N.  C.  Rep.  636;  Garroll  v.  Peop'e,  13  111.  App.  206;  note  156,  supra. 

im'cox  t,  Montgomery,  36  lU.  396;  Hall  y.  Fullerton,  69  lU.  448;  Eberstein 
V.  WlUetts,  134  111.  101,  24  N.  B.  Rep.  9<57;  Perry  v.  Pearson,  135  lU.  218,  25 
K.  E.  Rep.  636;  Whittaker  v.  Improvement  Go.,  34  W.  Va.  217,  12  S.  B.  Rep. 
507;  Barnard  v.  Roane  Iron  Go.,  85  Tonn.  139,  2  S.  W.  Rep.  21;  Burkle  v. 
U'vy.  70  Gal.  250,  11  Pac.  Rep.  643;  Wilkinson  v.  Sherman,  45  N.  J.  Eq.  413, 
18  Atl.  Rep.  228;  Lynch  t.  Vanneman  (N.  J.  Gh.)  18  AtL  Rep.  468. 

!•!  Grymes  v.  Sanders,  93  U.  S.  55;  Dennis  v.  Jones  (N.  J.  Brr.  &  App.  14 
AtL  Rep.  913;  Pence  v.  Langdon,  99  IT.  S.  578;  Lockwood  v.  Fitts,  90  Ala. 
150,  7  South.  Rep.  467;  Grooks  v.  Nlppolt,  44  Minn.  239,  46  N.  W.  Rep.  349; 
Troup  T.  Appleman,  52  Md.  466;  Wyeth  v.  Walzl,  43  Md.  426;  Gobb  v.  Ha^ 
field.  46  N.  Y.  533;  Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  Rep.  785;  Thompson 
r.  ^miler,  16  N.  Y.  Supp.  486;  Bach  v.  Tuch,  126  N.  Y.  53,  20  N.  £.  Rep.  1019. 
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fraud,  is  an  affirmance,  which  will  prevent  a  subseqaent  rescis- 
sion J*'  It  is  otherwise  if  an  action  is  brought,  or  the  contract 
otherwise  acted  upon,  in  ignorance  of  the  frand.^^  As  already 
stated,  an  affirmance  of  the  contract  is  no  bar  to  an  action  to  re- 
cover damages  for  the  deceit"* 

Return  of  Qmsiderattan — Phicing  in  Statu  Qiu). 

The  contract  must  be  rescinded  in  toto;  it  cannot  be  rescinded 
in  part  and  affirmed  in  part""  As  a  rule,  therefore,  it  is  a  condition 
1  precedent  to  the  right  to  rescind  a  contract  on  the  ground  of  fraud 
that  the  party  seeking  to  rescind  shall  return,  or  offer  to  return, 
what  he  has  received  under  the  contract;"*  and  generally,  if  the 

"2  Bach  V.  Tuch,  supra;  Conrow  v.  Little,  115  N.  Y.  387.  22  N.  E.  Bep.  346; 
Goodall  V.  Stewart,  65  Miss.  157,  3  South.  Rep.  257;  Bryan  Shoe  Co.  y.  Block, 
52  Ark.  458,  12  S.  W.  Rep.  1073;  Mansfield  v.  Wilson  (Ark.)  13  a  W.  Rep. 
508;  Myers  v.  Taber  (Sup.)  7  N.  Y.  Supp.  857;  Bedier  v.  Reaume,  05  Mich.  518» 
55  N.  W.  Rep.  3G6;  Kimball  t.  Cunningham,  4  Mass.  502;  Wheeler  r.  Dunn, 
13  Colo.  428,  22  Pac.  Rep.  827;  Stevens  v.  Pierce,  151  Mass.  207,  23  N.  El  Bep. 
1006. 

i«*Lee  V.  Burnham.  82  Wis.  209.  52  N.  W.  Rep.  255;  Equitable  Co-op. 
Foundry  Co.  v.  Hersee,  103  N.  Y.  25,  0  N.  E  Rep.  487;  Underbill  v.  Ramsey 
(Sup.)  2  N.  Y.  Supp.  451;  Hoyt  Manufg  Co.  v.  Turner,  84  Ala.  523,  4  South. 
Rep.  658;  Rochester  Dist  Co.  v.  Devendorf  (Sup.)  25  N.  Y.  Supp.  200;  Baker 
V.  Maxwell  (Ala.)  14  South.  Rep.  46a 

104  Ante,  p.  348;  Gilchrist  v.  Manning,  54  Mich.  210,  19  N.  W.  Rep.  959; 
Mattock  V.  Reppy,  47  Ark.  148,  14  S.  W.  Rep.  546;  Hinchman  v.  Weeks,  85 
Mich.  535,  48  N.  W.  Rep.  700;  Childs  t.  MerrUI,  63  Vt  463,  22  AU.  Rep.  626; 
Union  Cent  Ins.  Co.  v.  Schidler,  130  Ind.  214,  29  N.  E.  Rep.  1071;  Wabash 
Val.  Prot.  Un.  v.  James  (Ind.  App.)  35  N.  B.  Rep.  919;  Teachout  v.  Van 
Uoesen,  76  Iowa,  113,  40  N.  W.  Rep.  96. 

i«B  Brill  V.  Rack  (Ky.)  23  S.  W.  Rep.  511;  MerriU  v.  Wilson.  66  Mich.  232, 
33  N.  W.  Rep.  716;  Barrie  v.  Earle.  143  Mass.  1,  8  N.  E.  Rep.  639;  Bell 
V.  Keepers,  39  Kan.  105, 17  Pac.  Bep.  785;  ante,  p.  253.  And  see  the  cases  cited 
in  the  following  notes. 

i««  Brown  v.  Norman,  65  3kli8s.  309,  4  South.  Rep.  293;  Estabrook  v.  Swett, 
116  Mass.  303;  Cobb  v.  Hatfield.  46  N.  Y.  533;  Thompson  v.  Peck.  116  Ind. 
512,  18  N.  E.  Rep.  16;  Francis  v.  Railroad  Ck).,  108  N.  Y.  93,  15  N.  E.  Rep.  192; 
Jones  ▼.  Anderson,  82  Ala.  302,  2  South.  Rep.  911;  Smith  v.  Doty,  24  IlL  163; 
Becker  v.  Trickel,  80  Wis.  484,  50  N.  W.  Rep.  406;  Babcock  v.  Case,  61  Pa.  St 
427;  Young  y.  Arntze,  86  Ala.  116,  5  South.  Rep.  253;  Cameal  ▼.  May.  2  A. 
K.  Marsh.  (Ky.)  587;  Dough  ten  t.  Camden,  B.  &  L.  Ass'n,  41  N.  J.  Eq.  536. 
7  AU.  Rep.  479;  Evans  v.  Gale,  17  N.  H.  573;  Cookingham  ▼.  Dusa,  41  Kan. 
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subject-matter  has  been  so  dealt  with,  even  before  discovery  of  the 
fraud,  that  the  parties  cannot  be  reinstated  in  their  former  position, 
the  conrt  will  not  allow  a  rescission,  but  will  leave  the  matter  to  be 
adjusted  by  an  action  for  damages  by  the  party  injured,  or  defense 
or  counterclaim  In  an  action  by  the  other  party.^*' 

This  rule,  however,  is  subject  to  exceptions,  not  only  in  equity, 
but  also  in  actions  at  law.  The  defrauded  party  need  not  return 
what  he  has  received  if  it  has  been  destroyed,  or  taken  from  his  con- 
trol, without  fault  on  his  part,"*  or  if  it  is  absolutely  of  no  value 
whatever.^**  Nor  need  he  place  the  other  party  in  the  position* 
which  he  before  occupied,  if,  by  reason  of  the  latter's  act,  It  is  im- 
possible to  do  so.    All  that  can  be  required  is  that  he  return  what 

229,  21  Pac  Rep.  95;  Carlton  v.  Hulett,  49  Minn.  308.  61  N.  W.  Rep.  1053; 
Balne  v.  Taylor  (Ind.  Sup.)  3C  N.  E.  Rep.  269;  Freeman  v.  Klefer  (Cal.)  35 
Pac.  Rep.  767;  Leake  v.  BaU,  116  Ind.  214,  17  N.  E.  Rep.  918;  Regensburg 
V.  NotestlQe,  2  Ind.  App.  07,  27  N.  E.  Rep.  108.  Th3  vendor  need  not  restore 
tbe  rendee's  note  given  for  goods  fraudulently  purchased,  before  rescindUig- 
the  sale  and  suing  for  the  goods,  whether  the  note  is  negotiable  or  not,  if  it 
remains  in  the  vendor^s  hands  and  is  produced  at  the  trial.  Thurston  v. 
Blanchard,  22  Pick.  (Mass.)  18;  Ryan  v.  Brant,  42  III.  86;  Nichols  v. 
Michael.  23  N.  Y.  264. 

^•TGnrtiss  v.  HoweU,  89  N.  Y.  211;  Neal  v.  Reynolds,  38  Kan.  432,  16  Pac 
Rep.  785:  Rigdon  v.  Walcott  141  111.  649.  81  N.  E.  Rep.  158;  Stanton  v. 
Hughes,  97  N.  G.  318,  1  S.  E.  Rep.  852;  Handforth  v.  Jackson,  150  Mass.  149^ 
22  N.  S.  Rep.  031 

iMNeblett  v.  Macfarland,  92  U.  S.  101;  Flynn  v.  Allen,  57  Pa.  St  482; 
Hammond  v.  Pennock,  61  N.  Y.  145;  Henninger  v.  Heald  (N.  J.  Eq.)  26  AtU 
Rep.  449;  Groff  v.  Hansel,  33  Md.  161. 

!<•  Fits  ▼.  Bynum,  55  Cal.  459;  Wicks  v.  Smith,  21  Kan.  412;  Babcock  v. 
Case,  61  Pa.  St  427.  In  a  Massachusetts  case,  however,  it  is  said:  "The 
demandant  contends  that  the  stocks  were  worthless,  and  therefore  it  was 
unnecessary,  as  it  would  be  useless,  to  return  them.  Such,  unquestionably,  is- 
the  mle  of  law  if  they  were  absolutely  of  no  value  to  either  party.  But  it 
is  not  sufficient  that  they  were  of  no  intrinsic  value,  or  of  no  market  value. 
If  they  were  capable  of  serving  any  purpose  of  advantage  by  their  possession 
or  control,  or  if  their  loss  was  a  disadvantage  to  the  tenant  in  any  way,  he 
was  entitled  to  have  them  returned.  This  rule  is  held  with  great  strictness 
in  actions  at  law,  as  in  the  case  of  the  casks  that  contained  worthless  lime 
(Cduior  V.  Henderson,  15  Mass.  319),  and  the  sack  that  covered  the  rejectc'd; 
bale  of  cotton  (Morse  v.  Brackett,  98  Mass.  205,  KH  Mas&  494)."  Bassett  v. 
Brown,  105  Mass.  558.     And  see  Evans  v.  Gale,  17  N.  H.  573. 
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he  has  himself  received.^^*  Restoration  of  what  has  been  received 
by  the  defrauded  party  "is  not  exacted  on  account  of  any  feeling 
of  partiality  or  regard  for  the  fraudulent  party.  The  law  cares  veir 
little  what  his  loss  may  be,  and  exacts  nothing  for  his  sake.  If, 
therefore,  he  has  so  entangled  himself  in  the  meshes  of  his  own 
knavish  plot  that  the  party  defrauded  cannot  unloose  him,  the  fanlt 
is  his  own;  and  the  law  only  requires  the  injured  party  to  restore 
what  he  has  received,  and,  as  far  as  he  can,  undo  what  had  been 
done  in  the  execution  of  the  contract.  This  is  all  that  honesty  and 
fair  dealing  require  of  him.  If  these  fail  to  extricate  the  wrong- 
doer from  the  position  he  has  assumed  in  the  execution  of  the  con- 
tract, it  is  in  no  sense  the  fault  of  his  intended  victim,  and,  upon  the 
principles  of  eternal  justice,  whatever  consequences  may  follow,  thej 
should  rest  on  the  head  of  the  offender  alone."  ^^^  If,  by  natural 
causes  or  reasonable  use,  the  value  of  the  property  is  diminished,  the 
fraudulent  party  must  receive  it  in  its  depreciated  condition;  ^^'  and, 
if  the  party  defrauded  has  exi>ended  work,  money,  or  material  in 
the  improvement  of  the  property  before  discovering  the  fraud,  he 
may  restore  the  property,  and  recover  for  what  he  has  expended."' 
In  the  two  latter  cases  there  is  a  restitution  of  the  thing  itself  to  the 
fraudulent  party;  but  the  status  quo  is  not  restored,  for  in  the  one 
case  he  receives  the  property  back  less  valuable  than  it  was,  and  in 
the  other  he  takes  it  improved  in  value,  but  possibly  improved  in  a 
manner  or  to  an  extent  he  would  not  have  desired;  but  in  neither 
case  can  he  complain. 

Same — As  against  Third  Persona. 

Further  than  this,  the  right  to  rescind  may  be  terminated  if  inno- 
cent third  persons  acquire  an  interest  under  the  contract.  Where 
fraud  is  used  to  induce  the  owner  of  goods  to  sell  them,  an  innocent 
third  person  may  acquire  rights  of  which  no  subsequent  avoidance 
of  the  contract  by  the  defrauded  party  can  divest  him.  A  sale  of 
land  or  goods  procured  by  fraud  cannot  be  rescinded  so  as  to  revest 

ivo  Masaon  v.  Bovet,  1  Denio  (N.  Y.)  G9;  Hammond  t.  Pennock,  61  N.  Y. 
145;  Gnckenhelmer  v.  Angevlne,  81  N.  Y.  394. 

iTi  Masaon  t.  BoTet,  supra. 

iT2  Baker  v.  Lever,  G7  N.  Y.  304;  Galling  y.  Newell,  9  Ind.  574;  Goodrich  t. 
Lathrop,  94  Cal.  5G,  29  Pac.  Rep.  329. 

iTt  Farris  v.  Ware.  GO  Me.  482, 
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the  property  in  the  Tender,  if  the  vendee  has  in  the  meantime  sold 
them  to  a  bona  fide  purchaser.  The  seller's  remedy  is  by  an  action 
for  damages.^^^  It  is  otherwise  if  the  purchaser  did  not  pay  a 
raluable  consideration,  or  if  he  had  notice  of  the  f  raud.^^* 

There  is,  according  to  some  courts,  an  exception  to  this  rule  where 
the  fraud  goes,  not  to  the  quality  of  the  goods  or  the  circumstances 
of  the  sale,  but  to  the  identity  of  the  person  contracted  with.  It 
has  been  held,  as  we  have  seen,  that  if  a  person  is  induced  to  send 
goods  to  one  man  under  the  impression  that  he  is  contracting  with 
another,  the  sale  is  absolutely  void,  and  not  merely  yoidable,  and  a 
bona  fide  purchaser  of  the  goods  from  the  person  to  whom  they  are 
sent  acquires  no  title.^'* 

So,  if  the  possession,  only,  of  the  property  is  obtained  by  the  ven- 
dee, and  not  the  title,  the  sale  may  be  rescinded,  even  as  against  an 
innocent  purchaser  from  the  vendee,  for,  if  the  vendee  has  no  title, 
he  cannot  give  title.*"  Where  the  sale  is  intended  to  be  for  cash, 
and  the  title  is  not  to  pass  until  the  price  is  paid,  the  vendee,  though 
he  has  procured  possession  of  the  goods,  can,  before  payment  of  the 
price,  convey  no  title  to  a  third  person  which  will  defeat  the  vendor's 

iT«Bal>cock  V.  Lawfion,  4  Q.  B.  Div.  3W;  Rowley  v.  Blgelow,  12  Pick. 
(Mua.)  307;  Hoffman  v.  Noble,  6  Mete.  (Mass.)  08;  Neff  v.  Landis,  110  Pa.  St 
204,  1  Atl.  Rep.  177;  Dettra  v.  Kestnar,  147  Pa.  St  566,  23  Atl.  Rep.  889; 
Le  Grand  v.  Bank,  81  Ala.  123,  1  South.  Rep.  460;  Moore  v.  Moore,  112  Ind. 
149,  13  N.  E.  Rep.  673;  Jones  v.  Christian.  86  Va.  1017.  11  S.  E.  Rep.  984; 
Armstrong  v.  Lewis,  38  IlL  App.  164;  First  Nat  Bank  v.  Carriage  Co.  (Miss.) 
12  South.  Rep.  588;  Schwartz  v.  McCloskey  (Pa.  Sup.)  27  Ati.  Rep.  300; 
Scheoer  v.  Ooetter  (Ala.)  14  South.  Rep.  774;  HaU  v.  Hinks,  21  Md.  406; 
Lincoln  v.  Quynn,  68  Md.  299.  11  Atl.  Rep.  848;  Higglus  v.  Lodge,  68  Md.  229, 
U  Aa  Rep.  846. 

iT»  Knowles  v.  Lord,  4  Whart  (Pa.)  500;  Root  v.  French,  13  Wend.  (N.  Y.) 
570;  Thompson  t.  Rose.  16  Conn.  71;  Parker  v.  Conner.  93  N.  Y.  118;  note 
184.  infra.  For  a  collection  of  cases,  see  notes  to  Thurston  v.  Blancbard,  33 
Am.  Dec.  702;  Cary  v.  Hotallng,  1  Hill  (N.  Y.)  311;  Root  v.  French,  13  Wend. 
(N.  Y.)  570. 

»»«Cundy  v.  Lindsay,  3  App.  Cas.  465.  This,  however,  is  more  properly 
on  the  ground  of  mistake  as  to  the  identity  of  the  party.  Some  courts  hold 
that  the  contract  is  voidable  only  on  the  ground  of  fraud.    Ante,  p.  293. 

»"  Cochran  v.  Stewart  21  Minn.  435;  Rohrbough  v.  Leopold,  68  Tex.  254, 
4  S.  W.  Rep.  400.  But  see  Smith  v.  Clews,  105  N.  Y.  283,  11  N.  E.  Rep.  032. 
LAW  COXT.— 23 
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right  to  rescind.^^*  In  a  New  York  case  It  was  said  that  no  tide 
passes  to  the  vendee  of  goods  where  he  obtains  them  by  acts  amount- 
ing to  a  felony,  though  the  felony  is  the  obtaining  of  goods  by  false 
pretenses."*  This  case  cannot  be  sustained  on  principle,  nor,  it  is 
believed,  on  authority.  Larceny  cannot  be  committed  by  a  vendee 
where  the  vendor  intends  to  transfer  the  title,^"  but  is  committed 
where  the  possession,  only,  is  obtained  by  fraud, — ^animo  furandi,— 
the  title  remaining  in  the  vendor;  and  therefore,  if  a  person  obtains 
goods  by  larceny,  he  cannot  convey  title  to  an  innocent  third  person. 
If  he  obtains  the  title  to  goods,  as  well  as  the  possession,  by  fraud, 
he  commits  the  crime  of  obtaining  goods  by  false  pretenses.^" 
Though  guilty  of  a  felony,  he  has  the  title,  and  there  seems  to  be 
no  good  reason  why  he  cannot  transfer  it  to  a  bona  fide  purchaser 
so  as  to  vest  the  title  in  him."* 

As  a  rule,  if  a  negotiable  instrument  is  procured  by  fraud,  the 
party  intending  to  sign  it  as  such,  so  that  there  is  no  mistake  as  to 
the  character  of  the  instrument,  it  cannot  be  avoided  on  the  ground 
of  the  fraud  after  it  has  passed  into  the  hands  of  a  bona  fide  pur- 
'Chaser  for  value;  "•  but,  as  we  have  se^,  it  is  otherwise  where,  by 
fraud  or  circumvention,  a  person  is  induced  to  sign  a  negotiable  in- 
strument, when  he  does  not  intend  to  sign  it,  but  thinks  he  is  signing 
something  else,  provided,  of  course,  he  is  not  guilty  of  such  negli- 
gence as  will  estop  him  from  setting  up  his  mistake.* 

"sKlnsey  v.  LeprRCtt,  71  N.  Y.  387;  Dean  v.  Yates,  22  Ohio  St  3S8; 
Decan  v.  Shipper,  85  Pa.  St  239. 

iTo  Andrews  v.  Dletcrich,  14  Wend.  (N.  Y.)  31, 

180  Clark,  Cr.  Law,  248-207. 

i»i  Clark,  Cr.  Law,  278. 

182  Cochran  v.  Stewart,  21  Minn.  435. 

188  Clark  V.  Thayer,  105  Mass.  216;  Smith  v.  Livingston,  111  Mass.  342: 
Southwlck  V.  First  Nat  Bank,  84  N.  Y.  420;  Gridley  v.  Bane,  57  111.  52l>: 
Ormsbee  v.  Howe,  54  Vt  182. 

*There  is  much  confusion  in  the  cases  on  this  point  Siome  of  tliem,  io 
liolding  that,  if  a  person,  not  guilty  of  negligence,  is  induced  by  fraud  to  sigD 
a  negotiable  instrument  under  the  belief  that  it  Is  something  else,  the  instru- 
ment is  "void,"  even  in  the  hands  of  a  bona  fide  holder  for  value,  base  the 
invalidity  on  the  ground  of  fraud;  but  on  principle  there  is  no  ground  for 
this,  nor  is  it  necessary.  If  a  person  is  so  induced  to  sign  an  instrament 
which  be  does  not  intend  to  sign,  there  is  a  mistake  as  weU  as  fraud.    Mistake 
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The  third  party,  in  order  to  defeat  the  right  to  rescind,  must  be  a 
bona  fide  purchaser;  that  is,  a  purchaser  who  parts  with  something 
of  value  on  the  faith  of  the  apparent  title  and  right  of  the  vendee, 
or  the  holder  of  the  negotiable  instrument,  as  the  case  may  be.  A 
pre-existing  creditor  of  the  vendee  or  holder,  who  takes  the  property 
or  the  instrument  in  payment  of  his  debt,  either  by  voluntary  trans- 
fer, or  by  process  of  law,  as  by  attachment  or  execution,  does  not 
alter  his  position  to  his  prejudice,  and  is  not  regarded  as  a  purchaser 
for  value."* 

DUBESS. 

170.  Duress  is  actual  or  threatened  violence  or  impris- 
onment, by  reason  of' which  a  person  is  reasonably  forced 
to  enter  into  a  contract,    To  affect  the  contract,  however, 

(a)  It  must  have  been  against  or  of  the  contracting 

party,  or  his  or  her  wife,  husband,  parent,  child, 
or  other  very  near  relative. 

(b)  It  must  have  been  inflicted  or  threatened  by  the 

other  party  to  the  contract,  or  by  one  acting 
with  his  knowledge  or  on  his  behalf. 

(c)  It  must  have  induced  the  party  to  enter  into  the 

contract. 

9 

171.  OF  GOODS — ^By  the  weight  of  modem  authority, 
the  unlawftd  detention  of  another's  goods  under  oppress- 
ive circumstanoes,  or  their  threatened  destruction,  may 
constitute  duress. 

renders  a  contract  void,  while  fraud  renders  It  voidable.  It  is  more  proper, 
therefore,  to  base  the  invaUdity  of  the  instrument  on  the  ground  of  the  mis- 
take.   See  ante,  p.  291. 

!•*  Sleeper  v.  Davis,  04  N.  H.  59,  6  Atl.  Rep.  201;  Root  v.  French,  13  Wend. 
<N.  Y.)  570;  Ratcllflfe  v.  Sangston,  18  Md.  383;  Barnard  v.  Campbell,  68 
N.  Y.  73;  Stevens  v.  Brennan.  79  N.  Y.  254;  Fletcher  v.  Drath.  66  Mo.  12G; 
Poor  V.  Woodbum.  25  Vt.  233;  Sargent  v.  Sturm.  23  Cal,  359;  Atwood  v. 
Dearborn,  1  Alien  (Mass.)  483;  Thompson  y.  Rose,  16  Ck)nn.  71;  Devoe  v. 
Brandt,  53  N.  Y.  462.  Nor  is  an  assignee  of  the  vendee  for  the  benefit  of 
credfton  a  bona  fide  purchaser.  He  stands  in  the  shoes  of  the  assignor. 
Nichols  V.  Michael,  23  N.  Y.  264;  Singer  v.  Schilling,  74  Wis.  369,  43  N.  W. 
BepL  101;  Benesch  v.  Weil,  69  Md.  276,  14  Atl.  Rep.  666. 
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172.  EFFECT— A  contract  entered  into  by  a  person 
tuader  duress  is  voidable  at  his  option,  and  not  void.  It 
may  therefore,  as  in  the  case  of  fraud,  be  ratified  or  dis- 
afirmed,  and  third  persons  may  innocently  acquire  rights 
under  it  before  disaffirmance. 

Duress  is  a  species  of  fraud.  It  means  some  actual  or  threatened 
personal  yiolence  against,  or  imprisonment  of,  a  person,  or  of  his 
very  near  relative,  by  reason  of  which  he  is  forced  or  induced  to 
enter  into  a  contract  As  we  shall  presently  see  more  at  length, 
it  is  of  two  kinds:  (a)  Duress  of  imprisonment, — ^that  is,  where 
the  person  is  actually  imprisoned;  and  (b)  duress  per  minas, — ^that 
is,  where  he  is  threatened  with  imprisonihent  or  personal  violence. 
The  ground  upon  which  a  contract  entered  into  under  duress  can 
be  avoided  is  because  there  is  no  real  consent  The  apparent  con- 
sent is  unreal  because  of  the  imprisonment  or  force,  or  of  the  fear 
caused  by  the  threats.  "Actual  violence,"  it  has  been  said,  "is  not 
necessary  to  constitute  duress,  *  *  *  because  consent  is  the 
very  essence  of  a  contract;  and,  if  there  be  compulsion,  there  is  no 
actual  consent;  and  moral  compulsion,  such  as  that  produced  by 
threats  to  take  life,  or  to  inflict  great  bodily  harm,  as  well  as  that 
produced  by  imprisonment,  is  everywhere  regarded  as  sufficient,  in 
law,  to  destroy  free  agency,  without  which  there  can  be  no  contract, 
because  in  that  state  of  the  case  there  is  no  consent  ^Duress,'  in  its 
more  extended  sense,  means  that  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  impending,  which  is 
sufficient,  in  severity  or  in  apprehension,  to  overcome  the  mind  and 
will  of  a  person  of  ordinary  firmness."  "• 

Mft  Brown  v.  Pierce,  7  WalL  205;  Foshay  v.  Ferguson,  5  Hill.  <N.  Y.)  154, 
Eadie  v.  Sllmmon.  26  N.  T.  12;  U.  S.  v.  Huckabee,  IG  WaU.  432;  French  v. 
Shoemaker,  14  WaU.  314;  MlUer  v.  Miller.  GSPfu^U-^SB;  OuiUeaume  v.  Bowe, 
1)4  N.  Y.  2G8;  Harmon  v.  llHrnnmrUl  Me.  2277  Fisher  v.  Shattuck,  17  Pick. 
(Mass.)  262;  Baker  v.  Morton,  12  WaU.  150;  Gotwalt  v.  Neal,  25  Md.  434; 
Bane  v.  Dctrick,  52  ni.  19;  Alexander  v.  Pierce,  10  N.  H.  494;  McClair  v. 
Wilson,  18  Colo.  82,  31  Pac.  Rep.  502;  Hortcn  r.  Bloedorn  (Neb.)  56  N.  W. 
Rep.  821.  A  threat  by  a  husb.ind  to  separate  from  his  wife  and  not  support  her 
has  been  held  snch  duress  ns  to  avoid  a  deed  by  her  to  him  induced  tho%by. 
Tapley  y.  Tftpley,  10  Minn.  448  (Gil.  360).  An  angry  command  by  hnsband  to 
wife,  unaccompanied  by  threats  of  {personal  yiolenoe,  held  not  duress.    Can- 
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This  dictnm  and  the  dicta  of  many  other  cases  seem  to  require 
that  the  Tiolence  or  tht*eats  shall  have  been  sufficient  to  oyercome 
a  mind  of  "ordinary  firmness,"  or  the  mind  of  a  person  of  "ordinary 
courage/'  but  such  a  proposition  is  incorrect,  and  there  is  probably 
DO  actual  decision  to  sustain  it.  ''The  law  of  contracts  considers 
the  quality  of  the  contracting  mind,  and  therefore  holds  the  ap- 
parent, yet  unreal,  consent  of  a  subject  or  timid  person,  or  person 
of  inferior  intellect,  as  invalid  as  that  of  the  strongest  and  most 
independent  understanding,  though  the  latter  would  not  have  been 
enthralled  where  the  former  was.""* 

It  is  almost  needless  to  add  that  the  contract  must  have  been 
made  because  of  the  imprisonment,  or  of  fear  of  the  threatened  in- 
jury or  imprisonment;  otherwise,  there  is  no  duress.^" 

Duress  per  Minos, 

Duress  per  minas,  as  defined  at  common  law,  is  where  a  person 
is  forced  to  enter  into  a  contract  (a)  from  fear  of  loss  of  life;  (b)  from 
fear  of  loss  of  limb;  (c)  from  fear  of  mayhem;  (d)  from  fear  of 
imprisonment, — ^and  there  is  no  doubt  but  that  threats  of  such  in- 
juries will  constitute  duress."'  Many  of  the  modem  English  de- 
bey  T.  Forgens,  88  Kan.  G2,  15  Paa  Rep.  800.  Merely  to  speak  roughly  to  a 
woman,  without  threats  of  personal  violence.  Is  not  duress.  Dausch  v.  Crane, 
lOD  Mo.  323,  19  S.  W.  llep.  61.  Mere  yezation  and  annoyance  Is  not  duress. 
Brower  t.  Callender,  105  Ul.  88. 

»•  Bish.  Gcmt.  f  719,  and  cases  died. 

iw  Feller  v.  Green,  26  Mich.  70;  Flanlgan  v.  City  of  Minneapolis,  86  Minn. 
406, 31  N.  W.  hep.  350;  Schwartz  y.  Schwartz,  29  111.  App.  510;  Whltefield  y. 
LongfeUow,  13  Me.  146;  Alexander  y.  Pierce,  10  N.  U.  404;  Boeley  y.  Shonner, 
26  Ark.  280;  Stone  y.  Welller,  10  N.  Y.  Supp.  828;  Post  y.  Bonk,  138  IlL  550, 
28  N.  E.  Bep.  97& 

1M3  Bac  Abr.  "Dnress,**  252;  Baker  y.  Morton,  12  Wall.  150;  ana  cases  here- 
after dted.  Threat  of  personal  yiolence.  Brown  y.  Piei-ce,  7  Wall.  206; 
Baker  y.  Morton,  supra;  Magoon  y.  Keber,  76  Wis.  392,  45  N.  W.  Rep.  112; 
Anderson  y.  Anderson,  26  N.  Y.  Supp.  492.  Threat  of  criminal  prosecution  and 
tmpriaonment.  Foshay  y.  Ferguson,  5  Hill  (N.  Y.)  154;  2  Co.  Inst  483;  Co. 
Litt.  253b;  Eadie  y.  Slimnum,  26  N.  Y.  9;  Whitefield  y.  Eongfellow,  13  Me. 
146;  Bane  y.  Detrlck,  52  111.  19;  James  y.  Roberts,  18  Ohio,  548;  Baldwin  y. 
Hutchison  (Ind.  Sup.)  35  N.  E.  Rep.  711;  Maricle  v.  Brooks  (Sup.)  5  N.  Y, 
Supp.  210;  Morrison  y.  Faulkner,  80  Tex.  128.  15  S.  W.  Rep.  797;  Landa  y. 
Chert,  78  Tex.  33.  14  S.  W.  Rep.  297;  Winfleld  Nat  Bank  y.  Croco.  46  Kan. 
620,  20  Pac.  Rep.  939.     See  post,  p.  358,  and  cases  cited.     A  threat  to  *'make 
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cisioDS  restrict  the  operation  of  the  rule  within  the  limits  mentioned. 
They  deny  that  contracts  procured  by  menace  of  a  mere  battery  to 
the  person  can  be  avoided  on  that  ground;  and  the  reason  assigned 
for  this  rule  is  that  such  threats  are  not  of  a  nature  to  overcome  the 
miud  and  will  of  a  firm  and  prudent  man,  because,  it  is  said,  if  such 
an  injury  is  inflicted,  sufficient  and  adequate  redress  can  be  ob- 
tained in  a  suit  at  law."'  There  are  cases  to  the  same  effect  in  this 
country,  and  some  of  the  text  writers  have  adopted  the  old  rule."' 

On  the  other  hand,  there  are  American  decisions  which  adopt 
a  more  liberal  rule,  and  hold  that  contracts  procured  by  threats  and 
fear  of  battery  to  the  person  may  be  avoided  on  the  ground  of 
duress,  because  in  such  a  case  there  is  nothing  but  the  form  of  n 
contract,  without  the  substance.  There  is  wanting  the  free  consent 
which  is  an  essential  element  of  contract*** 

Durem  of  Imprisonment. 

Imprisonment  is  any  restraint  of  a  person's  liberty,  whether  it 
be  in  prison  or  elsewhere.  It  is  well  settled  that  any  unlawful 
imprisonment,  whatever  may  be  the  ground  of  illegality,  consti- 
tutes duress,  and  avoids  a  contract  entered  into  by  the  person 
imprisoned  for  the  purpose  of  regaining  his  liberty.**"  Under  the 
old  common  law,  the  imprisonment  must  have  been  illegal;  lawful 
imprisonment,  whatever  might  be  the  circumstances,  was  not  re- 
garded as  duress;***  and  this  rule  seems  to  have  been  strictly  ad- 
hered to  in  some  of  the  modern  cases.**^    By  the  overwhelming 

•i 

complaint"  and  send  tlie  person  threatened  to  prison,  is  not  duress,  where  the 
threats  do  not  specify  an  oflFense  for  which  imprisonment  may  be  had. 
Kruschke  v.  Stefan,  83  Wis.  373,  53  N.  W.  Rep.  670. 

ISO  2  Co.  Inst  483;   Shep.  Touch.  6;  post,  p.  aCO. 

i»o  1  Pars.  Cont  303. 

i»i  Pierce  v.  Brown,  7  Wall.  205;  Foshay  v,  Ferguson,  5  Hm  (N.  Y.)  154; 
Love  V.  State,  78  Ga.  CO,  3  S.  B.  Rep.  803. 

i»2  0sborn  v.  Robblns,  30  N.  Y.  3G5;  GulUeaume  v.  Rowe,  94  N.  Y.  268; 
Stepney  v.  Lloyd,  Cro.  Eliz.  G47,  Ewell,  Lead.  Cos.  700;  Fisher  v.  Shattuck. 
17  rick.  (Mass.)  252;  Alexandei*  v.  Pi.Tce,  10  N.  H.  404;  Whitefleld  v.  Long- 
fellow, 13  Me.  140;  Tliompson  v.  Lockwood,  15  Johns.  (N.  Y.)  256;  Bowker  r. 
Lowell,  40  Me.  420;  Tllley  v.  Damon,  11  Cush.  (Mass.)  247. 

loa  2  Co.  lusl.  483;  Shop.  Touch.  0. 

"*  Clark  V.  TmmbuU.  47  N.  J.  Law,  2G5;  Kelsey  v.  Hobby,  10  Pet.  260; 
Taylor  v.  OotUoll,  16  111.  03;  Heaps  v.  Dunham,  05  111.  583. 
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weight  of  modern  authority,  however,  the  rule  has  been  so  far 
modified  that  now  even  a  legal  imprisonment  will  constitute  duress 
if  the  process  is  sued  out  maliciously  and  without  probable  cause, 
or  if  it  is  sued  out  with  probable  cause,  but  for  an  unlawful  pur- 
pose;  as,  for  instance,  where  a  legal  arrest  for  crime  is  procured 
for  the  purpose  of  coercing  payment  of  a  private  demand,  or  if  the 
imprisonment,  though  legal,  is  made  unjustly  oppressive."*  All 
the  courts  agree,  however,  that  if  the  imprisonment  is  lawful,  and 
there  is  no  abuse  of  process,  there  is  no  duress."' 

l%e  rule  that  the  imprisonment  must  be  unlawful  applies  equally 
to  duress  per  minas,  where  the  threat  is  of  imprisonment.  A  threat 
of  unlawful  arrest  and  imprisonment  is  duress,"^  but,  as  a  rule, 
a  threat  of  lawful  imprisonment  is  not  A  threat,  for  instance,  by 
a  creditor,  to  bring  a  suit  against  his  debtor,  and  procure  his  arrest 
therein,  is  not  duress  where  the  creditor  may  lawfully  so  proceed."" 

iM  Watkins  v.  Baird,  6  Mass.  506;  Richardson  v.  Duncan,  3  N.  H.  508;  Sel- 
ber  T.  Price,  26  Mich.  518;  Taylor  w.  Cottrell,  16  111.  93;  Schommer  v.  Farwell, 
56  m.  512;  Severance  v.  KimbaU,  8  N.  H.  386;  Shaw  v.  Spooner,  9  N.  H.  197; 
Hackett  v.  King,  C  AUen  (Mass.)  68;  Taylor  v.  Jacques,  106  Mass.  291;  Mayer 
T.  Oldtiain,  32  111.  App.  233;  Eadie  v.  Slimmon,  26  N.  Y.  9;  Strong  v.  Grannis, 
26  Barb.  (N.  T.)  124;  Osborn  v.  Ilobbins,  36  N.  Y.  365;  Schoener  v.  Lissauer, 
107  N.  Y.  Ill,  13  N.  E.  Hep.  741;  Holbrook  v.  CJooper,  44  Mich.  873;  Meek 
T.  Attdnson,  1  Bailey  (S.  G.)  84;  Shenk  v.  Phelps,  6  lU.  App.  612;  Bane  v. 
Detrick,  52  HL  19;  Work's  Appeal^  Pa.  St  444;  Phelps  v.  Zuschlog,  34  Tex. 
371;  Holmes  v.  Hill,  19  Mo.  159;  Foley  v.  Greene,  14  R.  I.  618;  Meadows  v. 
Smith,  7  Ired.  Eq.  (N.  C.)  7;  Town  of  Sharon  v.  Gager,  4C  Conn.  189;  Hull- 
bont  V.  Scbamer,  15  Neb.  57, 17  N.  W.  Rep.  259. 

msome  V.  Bouney,  37  Me.  128;  Prichard  v.  Sharp,  51  Mich.  432,  16  N.  W. 
Rep.  798;  Feton  v.  Gregory,  130  Mass.  176;  Grimes  v.  Briggs,  110  Mass.  44<1; 
Taylor  v.  Cottrell,  16  111.  93;  Rood  v.  Winslow,  2  Doug.  (Mich.)  71;  Nealey 
T.  Greenough,  25  N.  H.  325;  Smith  v.  Atwood.  14  Ga.  402;  Slouffer  t,  Latsliaw, 
2  Watts  fPa,^  1G5:  State  v.  Such.  53  N.  J.  Law,  351,  21  AU.  Rep.  852;  Me'*ek 
T.  AtUnson,  1  Bailey  (&  G.)  84;  Stebbins  v.  Niles,  25  Miss.  267,  349;  Mascolo 
^.  Montesanto,  61  Conn.  50,  23  AU.  Rep.  714.  A  marriage  cannot  be  avoided 
on  the  ground  of  duress  where  a  man  is  lawfully  arrested  on  process  for  se- 
duction, and  marries  the  woman  to  procure  his  discharge;  and  the  fact  that 
be  subsequently  discovers  that  he  could  not  have  been  convicted  will  not 
alter  the  case,  if  the  prosecution  was  on  probable  cause,  and  not  from  malice 
merely.  Marvin  v.  Marvin,  52  Ark.  425,  12  S.  W.  Rep.  875.  And  see  Me- 
drano  v.  State  (Tex.  Or.  App.)  22  S.  W.  Rep.  G84. 

wAnte,  p.  357,  note  188. 

"•Dunham  v.  Grlswold,  100  N.  Y.  224.  3  N.  E.  Rep.  76;  Clark  v.  Turnbull, 
47  N.  J.  Uw.  265;  Hilbom  v.  Bucknam,  78  Me.  482,  7  Atl.  Rep.  272. 
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It  has  also  been  said,  without  qualification,  tbnt,  if  a  person  has 
been  wronged  by  the  embezzlement  or  other  criminal  act  of  another, 
it  is  not  duress  to  threaten  him  with  a  criminal  prosecution,  and 
thereby  coerce  him  into  giving  a  note,  or  otherwise  settling  for  the 
injury.*'*  As  we  have  seen,  however,  a  strictly  legal  imprison- 
ment procured  for  the  purpose  of  enforcing  a  private  demand  is  an 
abuse  of  process,  and  constitutes  duress;  and  on  the  same  princii»le 
it  has  been  held  duress  to  threaten  imprisonment  for  such  a  pur- 
pose.*** 
Duress  of  Goods. 

At  common  law,  as  we  have  seen,  it  was  essential  that  duress 
should  be  threatened  or  applied  to  the  person,  and  it  was  held,  for 
the  reasons  stated  in  speaking  of  threats  of  battery,  that  a  promise 
was  not  given  under  duress  if  made  in  consideration  of  the  relense 
of  goods  from  unlawful  destruction  or  detention;  and  there  is  mod- 
em authority  to  the  same  effect*'^  Most  courts,  however,  have  es- 
tablished a  more  liberal  rule,  and  regarrd  duress  of  goods  under  op- 
pressive circumstances  as  sufficient  to  avoid  a  contract.*"     Duress 

!••  Eddy  y.  Herrin,  17  Me.  338;  Hilbom  v.  Biicknam.  78  Me.  482,  7  AtL  Rep. 
272;  Taylor  ▼.  Cottrell,  10  IlL  03;  Sanford  v.  Sornborger.  26  Neb.  2»5,  41  N. 
W.  Rep.  1102;  Thorn  v.  Plukhain,  84  Me.  103,  24  AU.  Rep.  718;  Weber  t. 
Barrett  125  N.  Y.  18,  25  N.  E.  Rep.  1008;  Comptou  v.  Bank,  9G  111.  301. 

soo  See  Morse  v.  Woodworth,  135  Mass.  233,  27  N.  E.  Rep.  1010,  and  29  N. 
E.  Rep.  525;  Adams  v.  Bank,  110  N.  Y.  GOO.  23  N.  E.  Rep.  7;  MWer  v.  Bryden, 
84  Mo.  App.  002;  Morrison  v.  Faulkner,  80  Tex.  128,  15  S.  W.  Rep.  707; 
Schultz  V.  Catlin,  78  Wis.  Oil,  47  N.  W.  Rep.  046;  Morrill  r.  Nightingale,  03 
Cal.  452,  28  Pac.  Rep.  1068;  Bryant  v.  Peck,  154  Mass.  460,  28  N.  E.  Rep.  678; 
Lightball  V.  Moore,  2  Colo.  App.  554,  31  Pac.  Rep.  511;  Thompson  y.  Niggley 
avan.)  35  Pac.  Rep.  290;  Schoener  v.  Llssauer,  107  N.  Y.  Ill,  13  N.  E.  Rep. 
741. 

SOI  Atlee  V.  Backhouse,  3  Mees.  &  W.  633;  Skeate  ▼.  Beale.  11  AdoL  &  B. 
083;  Hazelrlgg  y.  Donaldson,  2  Mete.  (Ky.)  445. 

»02  Spalds  V.  Barrett,  57  111;  289;  Lonergan  v.  Buford,  148  U.  S.  581,  13  Sup. 
Ct  Rep.  084;  Foshay  y.  Fergason,  5  Hill  (N.  Y.)  154;  Sasportas  v.  JenniDgs, 
1  Bay  (S.  C.)  470;  Harmony  v.  Bingham,  12  N.  Y.  00;  Tutt  y.  Ide,  3  Blatchf. 
240,  Fed.  Ca&  No.  14,275b;  Astley  y.  Reynolds,  2  Strange,  015;  U.  S.  y. 
HucKabee,  16  Wall.  432;  White  v.  Heyjma^,  34_Pa.  St  142:  Mote^  ^f  ijr^hPll. 
91  Pa.  St.  114;  Millgr  y^^mer.  TO^7a.^gJLl4SG;  Pemberton  v.  Williams,  87 
111.  15;  Scholey  y.  Mumfoid,  60TrTr498rMci?hei-8on  v.  CJox,  86  N.  Y.  472; 
Collins  V.  Westbury.  2  Bay  (S.  C.)  211;  Chandler  y.  Sanger.  114  Mass,  364; 
Crawford  y.  Cato.  22  Ga.  594;  Bennett  v.  Ford,  47  Ind.  264;  Oliphant  y. 
Markham,  70  Tex.  543.  15  S.  W.  Rep.  560;    McCormick  y.  Dalton  (Kan.)  35 
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in  this  connection  must  not  be  confounded  with  want  of  considera- 
tion. If  the  detention  were  obviously  without  right,  the  promise 
would  be  void  because  of  want  of  consideration;  if  the  right  were 
doubtful,  the  promise  might  be  supported  by  a  compromise. 

Pac  Rep.  113.  A  note  given,  or  money  paid,  to  obtain  the  release  of  goods 
from  an  attachment  which  has  been  fraudulently  obtained,  may,  under  some 
circumstances,  be  avoided  or  recovered  baclc.  Chandler  v.  Sanger,  supra; 
CoUinfl  V.  Westbury,  supra;  Spaids  v.  Barrett,  supra;  Nelson  v.  Suddarth, 
1  Hon.  &  M.  (Va.)  350.  But  it  has  been  held  that  seizure  of  property  claimed 
by  A.  under  an  attachment  against  B.  is  not  duress  of  A.  Kingsbury  v. 
Sargent,  83  Me.  230,  22  AtL  Hep.  105.  So,  also,  where  a  note  is  given,  or 
money  is  paid,  to  prevent  a  seizure  of  property  under  execution  fraudulently 
obuiined,  Thurman  v.  Burt,  53  111.  129;  or  under  a  warrant  for  the  collection  of 
an  illegal  tax  or  assessment,  Boston  &  S.  Glass  Co.  v.  City  of  Boston,  4  Mete. 
iMass.)  181;  Bruecher  v.  Village  of  Port  Chester,  101  N.  Y.  240,  4  N.  E.  Rep. 
272;  Bradford  v.  City  of  Chicago,  25  IlL  411.  Exactions  by  carrier  before 
delivery  of  property.  Beckwith  v.  Frisbie,  32  Vt  551);  Tutt  v.  Ide,  supra; 
Harmony  v.  Bingham,  supra.  Refusal  by  carrier  to  transport  freight.  Lit- 
tle Itock  &  Ft.  S.  Ry.  Co.  v.  Cravens,  57  Ark.  112,  20  S.  W.  Rep.  803.  Refusal 
by  carrier  tj  cany  stock  which  has  been  loaded  on  the  cars,  unless  the  shipper 
wUl  sign  a  special  contract  Atchison  R.  Go.  v.  Dill,  48  Kan.  210,  29  Pac. 
Hep.  148.  Refusal  by  banker  to  honor  check  uuless  fraudulent  claim  Is 
acceJed  to.  held  duress.  Adams  v.  SchifiPcr,  11  Colo.  15.  17  Pac.  Rep.  21. 
Thrt.-at  to  file  mechanic's  lien.  Gates  v.  Dundon  (City  Ct  N.  Y.)  18  N.  Y. 
2)Upp.  149.  Exactions  by  customs  officer  as  a  condition  to  the  delivery  of 
property.  Maxwell  v.  Griswold,  10  How.  242;  Elliott  v.  Swartwout,  10  Pet 
137.  The  mere  refusal  of  a  debtor  to  pay  his  debt  does  not  amount  to  duress 
of  goods,  even  though  the  creditor  may  be  in  straitened  circumstances,  and 
may  need  the  money.  Uackley  v.  Headley,  45  Mich.  5(30,  8  N.  W.  Rep.  511; 
Secor  V.  Clark,  117  N.  Y.  350,  22  N.  E.  Rep.  754;  Cable  v.  Foley,  45  Minn.  421, 47 
N.  W.  Rep.  1135;  Adams  v.  SchlflTer,  11  Colo.  15,  17  Pac.  Rep.  21.  Doyle  v. 
Churdi,  133  N.  Y.  872,  31  N.  E.  Rep.  221.  Threat  of  civU  action  not  duress. 
McClair  v.  Wilson,  18  Colo.  82,  31  Pac.  Rep.  502.  Nor  does  a  suit  against  a 
person  to  recover  his  land  from  him  amount  to  duress,  Perkins  v.  Trinka,  30 
Minn,  241, 15  N.  W.  Rep.  115;  nor  a  threat,  by  o^e  holding  an  option  to  pur- 
chase land,  to  sue  the  owner  for  a  dejd,  and  "ru!n  liim  with  costs,"  Whivtaker 
T.  Improvement  Co.,  34  W.  Va.  217,  12  S,  E.  Rep.  507;  nor  threats  by  a  cred- 
itor to  sne  on  the  debt,  and  pursue  the  debtor  to  insolvency,  Wilson  S.  M.  Co. 
T.  Curry,  126  Ind.  161,  25  N.  E.  Rep.  88C.  A  threat  to  levy  an  attachment  or 
execution  has  been  held  not  to  constitute  duress.  Wilcox  v.  Howland,  23 
Pick.  (Mass.)  1C7;  Waller  v.  Cralle,  8  B.  Mon.  (Ky.)  11;  Stover  v.  Mitchell. 
45  IlL  213b  Threats  to  prevent  clearance  of  vessel,  with  power  to  carry  out 
the  threats,  is  duress  of  the  ship*s  master.  Baldwin  v.  Timl>er  Co.,  65  Hun, 
G:15.  20  N.  Y.  Supp.  496.    And  see  McPherson  v.  Cox,  supra. 
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Against  Whom, 

The  subject  of  the  duress  must  be  the  contracting  party,  or  his 
or  her  wife,  husband,  parent,  child,  or  other  very  near  relative.  A 
contract  entered  into  in  order  to  relieve  a  third  person  not  standing 
in  such  a  relationship  would  not  be  voidable  on  the  ground  of  du- 
ress.^®* It  should  be  noted,  however,  that  a  simple  contract,  the  con- 
sideration for  which  is  the  discharge  of  a  third  person  from  illegal 
imprisonment,  would  be  void  for  want  of  consideration.^®*  Though 
the  law,  as  just  stated,  does  not  regard  a  person  as  under  duress  who 
enters  into  a  contract  to  relieve  a  stranger,  it  is  otherwise  where  the 
person  relieved  is  a  very  near  relative,  as  a  husband,  wife,  parent,  or 
child.'®'  These  are  the  only  relationships  generally  mentioned  in 
the  books,  but  there  is  no  good  reason  why  the  rule  should  not  also 

S08  Huscombe  v.  St^mding,  Cro.  Jac.  187;  Robinson  v.  Gould«  11  Crsh.  (Mass) 
55;  Plummer  t.  People,  16  lU.  358;  Phillips  ^.  Henry  (Pa.  Sup.)  28  Atl.  Rep, 
477;  Jones  v.  Turner,  6  Utt  (Ky.)  147;  Wright  v.  Remington,  41  N.  J.  Law, 
48;  Spaulding  v.  Crawford,  27  Tex  155.  A  {person's  creditors  cannot  arold 
bis  contract  because  of  duress.  Lewis  v.  Bannister,  16  Gray  (Mass.)  .500.  A 
surety  cannot  avoid  a  common-law  bond  or  note  on  the  ground  that  his  prin- 
cipal was  under  duress.  Huscombe  v.  Standing,  supra.  Contra,  Sti-ong'v. 
Grannts,  20  Barb.  (N.  Y.)  122.  But  it  is  otherwise  in  the  case  of  statutory 
bonds,  such  as  a  bond  given  under  a  statute  to  release  the  principal  from 
imprisonment,  where  the  imprisonment  is  Ulegal.  In  such  case  the  officer  has 
no  right  to  take  the  bond,  and  it  is  yoid.  Thompson  y.  Lockwood,  15  Johns. 
(N.  y.)  256.  And  see  State  v.  Brantley,  27  Ala.  44;  Patterson  ▼.  Gibson,  81 
Ga.  802,  10  S.  E.  Rep.  9;  Fisher  v.  Shattuck,  17  Pick.  (Mass.)  252;  Jones  t. 
Turner,  5  Litt  (Ky.)  147.  But  see  Plummer  v.  People,  10  lU.  358;  Huggins 
V.  People,  39  111.  246;  Inhabitants  of  Bordentown  Tp.  v.  Wallace  (N.  J.  Sup.)  11 
Atl.  Rep.  267.  Such  a  bond  would  be  void  for  want  of  consideration  in  those 
jurisdictions  where  the  consideration  for  a  contract  under  seal  can  be  inquired 
into.    Ante,  p.  175. 

204  Ante,  p.  175. 

SOS  Harris  v.  Carmody,  131  Mass.  51;  Eadie  y.  SUmmon,  26  N.  Y.  9;  Shenk 
y.  Phelps,  6  111.  App.  012;  •  Plummer  y.  People,  16  Bl.  360;  Pint  Nat  Bank 
y.  Bryan,  62  Iowa,  42,  17  N.  W.  Rep.  165;  Osborn  y.  Robbins,  36  N.  Y.  363; 
Lomerson  y.  Johnston,  44  N.  J.  Eq.  93,  13  AtL  Rep.  8;  Brooks  y.  BerryhiU,  20 
Ind.  07;  Southern  Exp.  Co.  y.  Duffey,  48  Ga.  361;  Green  y.  Scranage,  19  Iowa, 
461;  McCormick  Haryesting  Mach.  Co.  y.  Hamilton,  73  Wis.  486,  41  N.  W. 
Rep.  727;  Strang  y.  Peterson,  56  Hun,  418,  10  N.  Y.  Supp.  139;  Adams  y.  Bank, 
116  N.  Y.  606,  23  N.  E.  Rep.  7;  McClatchie  v.  Haslam,  63  Law  T.  376;  Meech 
y.  Lee,  82  Mich.  274,  46  N.  W.  Rep.  383;  BiTant  y.  Peck,  154  Mass.  460,  28 
N.  E.  Rep.  678. 
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extend  to  the  relationships  of  brother,  sister,  grandparent,  or  grand* 
child,  and  indeed  there  are  cases  holding  that  it  does  so  extend.'^^ 

By  Wlum. 

Further  than  this,  tbc  duress,  to  he  available  as  a  defense,  must 
have  been  inflicted  or  thivateiird  l»v  the  otlier  party  to  the  contract, 
or  by  some  one  acting  with  his  eouiiivance.*®^  A  person  entering 
into  a  contract  with  another  under  duress  exercised  by  a  third  per- 
son may  avoid  the  contract  if  the  third  person  was*  the  other  party's 
agent,  or  if  the  other  party  knew  the  circumstances,*®*  but  not  if  he 
acted  in  good  faith  and  without  such  knowledge. 
Effect. 

A  contract  is  not  void  because  it  was  entered  into  under  duress, 
but  as  in  the  case  of  fraud,  is  merely  voidable  at  the  option  of  the 
injured  party,  and  stands  unless  he  sees  fit  to  avoid  or  rescind  it 
He  may  either  ratify  or  disaffirm  it,  and  may  do  so  by  his  con- 
duct*^*  The  rules  as  to  the  right  to  rescind  a  contract  for  fraud  ap- 
ply with  equal  force  here,  and  it  is  unnecessary  to  repeat  them. 

»••  Schultz  v.  Catlln,  78  Wis.  611,  47  N.  W.  Rep.  04C;  Bradley  v.  Irish,  42 
111.  App.  85.  It  seems  that  it  does  not  extend  to  master  and  seiTant  1  Rolle, 
Abr.  087;  Bac.  Abr.  "Duress,"  B;  2  Brownl.  270. 

*«7 1  RoUe,  Abr.  6SS;  Fairbanks  y.  Snow,  145  Mass.  153,  13  N.  E.  Rep.  506; 
Fightmaster  ▼.  Levi  (K^^)  17  S.  W.  Rep.  195;  Sherman  y.  Sherman  (Com.  PL 
N.  Y.)  20  N.  Y.  Supp.  414;  Compton  ▼.  Bank,  90  111.  301;  Schwai-tz  ▼. 
Schwartz,  29  IlL  App.  5ia 

*M  Fairbanks  ▼.  Snow,  145  Mass.  153,  13  N.  E.  Rep.  590;  McClatchie  v. 
Haslam,  03  Law  T.  370. 

2M  MUler  ▼.  Minor  (Mich.)  57  N.  W.  Rep.  101;  Fairbanks  v.  Snow,  145  Mass. 
153.  13  N.  E.  Rep.  590;  Oregon  Pac.  R.  Co.  v.  Forrest,  128  N.  Y.  83,  28  N.  E. 
Rep.  137;  Veach  y.  Thom];»on,  15  Iowa,  380;  Worcester  y.  Eaton,  13  Mass. 
371;  Lewis  y.  Bannister,  10  Gray  (Mass.)  500;  Belote  y.  Henderson,  5  Cold. 
(Tenn.)  472;  Brown  y.  Peck,  2  Wis.  201;  Deputy  y.  Stapleford,  19  CaL  302; 
Ererstein  y.  WlUets.  134  HI.  101,  24  N.  E.  Rep.  007;  Doolittie  y.  McCollough. 
7  Ohio  St  209;  Schwartz  y.  Schwartz,  29  111.  App.  510;  Foerster  y.  Squier 
(City  CL  N.  Y.)  19  N.  Y.  Supp.  307;  Bush  v.  Brown,  49  Ind.  577;  Somborger 
T.  Sanf<M^,  34  Neb.  496,  52  N.  W.  Rep.  308.  A  negotiable  instrument,  there- 
tore,  though  executed  under  duress,  is  binding  in  the  hands  of  a  bona  flde 
purchaser  for  value.  Hogan  v.  Moore,  48  Ga.  15G;  Clark  y.  Pease,  41  N.  H. 
414.  As  to  whether  a  sale  of  chattels  or  deed  of  land  can  be  avoided  as 
against  a  bona  fide  purchaser,  the  authorities  are  conflicting.  That  it  can 
he  avoided,  see  Worcester  v.  Eaton,  13  Mass.  309;  Belote  v.  Henderson,  5 
Cold.  (Tenn.)  471.  That  it  cannot,  see  Deputy  v.  Stapleford,  19  Cal.  302;  CooIl 
V.  Moore,  39  Tex.  255. 
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XTNDUB  INFLUENCE. 

173.  IJndae  influence  is  a  species  of  fraud.    It  may  be 
said  gr^ne^ally  to  consist— 

(a)  In  the  use  by  one  in  whom  confidence  is  reposed 

by  another,  or  who  holds  a  real  or  apparent 
authority  over  him,  of  such  confidence  or  author- 
ity for  the  purpose  of  obtaining^  an  unfiEdr  advan- 
tage over  him. 

(b)  In  taking  an  unfair  advantage  of  another's  weak- 

ness of  mind. 

(c)  In  taking  a  g^i^ssly  oppressive  and  unfair  advan- 

tage of  another's  necessities  and  distress. 

174.  EFFECT— Undue  influence  renders  a  contract  void- 
able at  the  option  of  the  injured  party. 

A  person  may  be  induced  to  enter  into  a  contract,  not  only  bj 
apeciflc  fraudulent  statements  which  would  give  rise  to  a  common- 
law  action  of  deceit,  such  as  we  have  discussed  under  the  head  of 
'*Fraud,"  but  he  may  also  be  induced  to  contract  by  reason  of  ci^ 
cumstances  placing  it  in  the  power  of  others  to  engage  him  in  dis* 
advantageous  bargains  and  promises.  Courts  of  equity  have  always 
given  a  wider  interpretation  to  the  term  "fraud''  than  that  adopted 
by  the  courts  of  common  law.  Looking  beyond  definite  false  and 
fraudulent  statements,  they  have  inferred  from  a  long  course  of 
conduct,  from  the  peculiar  relations  of  tlie  parties,  or  from  the  cir 
cumstances  of  one  of  them,  that  an  unfair  advantage  has  been  taken 
of  the  promisor,  and  that  his  promise  ought  not,  in  equity,  to  bind 
him.  The  taking  of  such  an  unfair  advantage  is  sometimes  called 
.  "fraud,"  but  it  is  more  convenient,  for  the  purpose  of  distinguishing 
it  from  the  kind  of  fraud  with  which  we  have  already  dealt,  to  call 
it  the  "exercise  of  undue  influence."  It  is  difficult  to  give  a  clear 
and  concise  definition  of  "undue  influence"  because  of  the 
wide  meaning  of  the  term.  The  definition  given  in  the  black-letter 
text,  and  taken  substantially  from  the  proposed  New  York  Code,  is 
probably  as  good  as  can  be  framed  without  going  beyond  a  mere 
definition.**®     Another  good  definition  is  given  by  an  English  judge, 

«io  Proposed  N.  Y.  Civ.  Code,  231. 
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who,  in  speaking  of  the  sort  of  cases  "which  ♦  ♦  •  raise,  from 
the  circmnstances  and  conditions  of  the  parties  contracting,  a  pre- 
sumption of  fraud,"  says:  *Traud  does  not  here  mean  deceit  or 
circnmyention;  it  means  an  unconscientious  use  of  the  power  arising 
out  of  these  circumstances  and  conditions;  and,  when  the  relative 
position  of  the  parties  is  such  as  prima  facie  to  raise  this  presump- 
tion, the  transaction  cannot  stand  unless  the  person  claiming  the 
benefit  of  it  is  able  to  repel  the  presumption  by  contrary  evidence, 
proving  it  to  have  been,  in  point  of  fact,  fair,  just,  and  reason- 
able."*" 

Before  explaining  the  circumstances  which  the  law  regards  as  rais- 
ing an  inference  of  undue  influence,  it  will  be  well  to  repeat  a  state- 
ment of  the  Michigan  court,  that  "the  line  between  due  and  undue 
influence,  when  drawn,  must  be  with  full  recognition  of  the  liberty 
due  every  true  owner  to  obey  the  voice  of  justice,  the  dictates  of 
friendship,  of  gratitude,  and  of  benevolence,  as  well  as  the  claims  of 
kindred,  and,  when  not  hindered  by  personal  incapacity  or  particu- 
lar r^ulations,  to  dispose  of  his  own  property  according  to  his  own 
free  choice."  ***  Neither  in  law  nor  in  morals  is  a  person  standing  in 
confidential  relations  to  another  prohibited  from  exerting  any  in- 
fluence whatever  to  obtain  a  benefit  to  himself.  The  influence  must 
be  what  the  law  regards  as  "undue  influence."  "Influence  obtained 
by  modest  persuasion,  and  arguments  addressed  to  the  understand- 
ing, or  by  mere  appeals  to  the  affections,  cannot  properly  be  termed 
^ondne  influence'  in  a  legal  sense; '^'  but  influence  obtained  by  flat- 
tery, importunity,  superiority  of  will,  mind,  or  character,  or  by  what 
art  soever  that  human  thought,  ingenuity,  or  cunning  mfty  employ, 
which  would  give  dominion  over  the  will"  of  a  person  "to  such  an 
extent  as  to  destroy  the  free  agency,*"  or  constrain  him  to  do  against 

>ii  Lord  Selbonrne.  in  Earl  of  Aylesford  v.  Morris.  8  Cb.  490;  Green  y. 
Roworth,  113  N.  Y.  462.  21  N.  E.  Rep.  165;  Nelson's  Will.  30  Minn.  204.  3D 
N.  Wr.  Hep.  143. 

*"  Wallace  v.  Harris,  32  Micb.  397. 

>"  Rogers  v.  Hlggins.  G7  111.  244;  AYIse  v.  Foote.  81  Ky.  10;  Hale  v.  Cole, 
31  W.  Va.  576.  8  S.  E.  Rep.  516;  Beitb  v.  Beith.  76  Iowa.  601,  41  N.  W. 
Rep.  371;  Black  v.  Foljambre,  39  N.  J.  Eq.  234;  Sturteyant  y.  Sturtevant, 
Utf  LU.  340.  6  N.  E.  Rep.  428. 

»«  Latham  y.  UdeU,  38  Micb.  238;  Layman  y.  Conroy,  60  Md.  280. 
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his  will  what  he  is  unable  to  refuse,  is  such  an  influence  as  the  law 
condemns  as  undue."  '^^ 

The  Presumption  frorti  Oircumstancee. 

T^Tien  it  is  said  that  equity  presumes  the  exercise  of  undue  in- 
fluence from  the  circumstances,  we  mean  that,  when  certain  circum- 
stances are  shown  to  have  existed,  the  court  will,  from  that  alone, 
hold  that  the  contract  was  procured  by  undue  influence,  and  will 
relieve  the  promisor  unless  the  promisee  assumes  the  burden  of 
proof,  and  shows  that  everything  was  fair  and  just'^*  In  some 
cases  it  is  only  necessary  to  show  that  the  parties  occupied  a  pecul- 
iar relation  towards  each  other.  The  relation  alone,  being  confi- 
dential, raises  the  presumption.  In  others,  the  confidential  char- 
acter of  the  relation  must  be  shown.  In  others,  want  or  inadequacy 
of  consideration  will  raise  the  presumption. 

Before  going  into  these  questions  it  will  be  well  to  repeat  what 
has  been  said  of  the  attitude  of  equity  towards  want  or  inndequacj 
of  consideration.  Four  rules  may  be  stated  as  having  more  or  less 
bearing  on  the  subject:  (1)  Equity  will  not  enforce  a  gratuitous 
promise,  even  though  it  be  under  seal.*"  The  acceptance  of  a  volun- 
tary donation  throws  upon  the  person  who  accepts  it  the  necessity 
of  proving  that  the  transaction  is  just."*  (3)  Inadequacy  of  con- 
sideration is  regarded  as  an  element  in  raising  the  presumption  of 
undue  influence  or  fraud;***  but  (4)  mere  inadequacy  of  considera- 
tion alone,  unless  very  gross,  will  not  amount  to  proof  of  either."* 

We  may  therefore  frame  the  question  we  have  to  discuss  some- 
what in  this  way:  When  a  man  demands  equitable  remedies,  either 
as  plaintiff  or  defendant,  seeking  to  escape  the  effects  of  a  g^nt 

«»5  Schofleld  V.  Walker  (In  re  DIsbrow's  Estate)  58  Mich.  96,  24  N.  W.  Rep. 
024. 

2i«  Dent  V.  Bennett,  4  Mylne  &  C.  2(59;  Cowee  v.  Cornell,  75  N.  Y.  91,  at 
page  99;  FIsber  v.  Bishop.  108  N.  Y.  25,  15  N.  E.  Rep.  331;  Woodbnry  v. 
Woodbury,  141  Mass.  320,  5  N.  E.  Rep.  275;  Greenfleld*s  Estate,  14  Pa,_St 
480;  Jones  v.  Lloyd.  117  111.  597,  7  N.  E.  Rep.TlO;  Sands  v.  feands.  112111 
225;  Ward  v.  Armstrong,  84  111.  151;  Zei^ler  v.  Hughes,  55  III.  28S;  Jennings 
w,  McConnel,  17  III.  148;  Casey  t.  Casey,  14  III.  112. 

SIT  Kekewich  t.  Manning,  1  De  Oex,  M.  &  O.  188. 

«i»  Hoghton  V.  Hogliton,  15  Beay.  299. 

ii»  Wood  V.  Abrey,  3  Madd.  423. 

MO  Coles  V.  Trecothlck.  9  Ves.  240;   2  Pom.  Eq.  Jur.  927. 
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which  he  has  made  gratuitously,  or  a  promise  which  he  has  given 
npon  a  very  inadequate  consideration,  what  must  he  show,  in  addi- 
tion to  this,  in  order  to  raise  the  presumption  that  undue  influence 
has  been  at  work? 

ReliiHonship  of  Parties — Parental  and  Quasi  Parental  Relation. 

One  class  of  circumstances  which  will  raise  the  presumption  that 
undue  influence  was  used  in  procuring  another  to  enter  into  a  con- 
tract is  where  the  party  benefited  stood  in  some  such  relation  to 
bim  as  to  render  him  peculiarly  subject  to  influence.  Parental  or 
quasi  parental  relations  subsisting  between  promisor  and  promisee, 
or  grantor  and  grantee,  will  raise  this  presumption.**^  Where  an 
orphan  who  had  been  living  with  her  uncle  for  seven  years  became 
so(  jrity  for  him  soon  after  attaining  her  majority,  it  was  said  by 
the  court,  adverting  to  the  fact  that  the  security  was  obtained, 
through  the  influence  of  one  standing  in  loco  parentis,  from  the  ob- 
ject of  his  protection  and  care:  "This  is  a  transaction  which,  under 
ordinary  circumstances,  this  court  will  not  allow.  •  •  •  This 
court  does  not  interfere  to  prevent  an  act,  even  of  bounty,  between 
parent  and  child,  but  it  will  take  care  (under  the  circumstances  in 
which  the  parent  and  child  are  placed  before  the  emancipation  of 
the  child)  that  such  child  is  placed  in  such  a  position  as  will  enable 
him  to  form  an  entirely  free  and  unfettered  judgment,  independent 
altogether  of  any  sort  of  control."  ***  It  will  be  seen  from  this  case 
that  the  presumption  of  undue  influence  from  parental  or  quasi  pa- 
rental relations  does  not  cease  as  soon  as  the  child  becomes  of  age. 
It  continues  until  there  is  such  a  complete  emancipation  that  the 
JDd^ent  of  the  child  is  under  no  control.*'^ 

Same — Other  Family  Relations.  . 

The  term  "parental  relations"  applies,  not  only  to  the  actual  rela- 
tion of  parent  and  child,  and  of  one  in  loco  parentis  and  child,  but 
extends  to  husband  and  wife,  brother  and  brother  or  sister,  and  to 

*>i  Taylor  v.  Taylor,  8  How.  183;  Archer  v.  Hudson,  7  Beav.  5G0;  Mlskey^s 
Appeal,  107  Pa.  St  611;  Noble's  Adm'r  v.  Moses,  81  Ala.  530, 1  South.  Rep.  217; 
Hlghberger  v.  Stiffler,  21  Md.  338;  Berkmeyer  t.  Kellerman,  32  Ohio  St.  230; 
Brown  t.  Burbank.  64  Cal.  99,  27  Pac.  Bep.  940;  Clutter  v.  Clutter  (Ky.)  4 
&  W.  Bep.  182.     But  see  Jenkins  ▼.  Pye,  12  Pet  241. 

»« Archer  v.  Hudson^  7  Beav.  56a 

«»»Po«t,p.  370. 
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all  cases  in  which  one  member  of  a  family,  from  age,  character,  or 
circumstances,  exercises  a  substantial  preponderance  of  anthority 
in  the  family  councils.*-* 

Same — Fiduciary  Relations. 

Persons  standing  in  a  fiduciary  relation  occupy  a  relation  of  con- 
fidence, and  are  within  this  equitable  rule.  A  contract  between  a 
trustee  and  his  cestui  que  trust,*'*  or  between  a  guardian  and  his 
ward,*'*  is  looked  upon  with  suspicion.  It  is  presumed  that  the 
trustee  or  guardian  who  is  benefited  by  the  promise  of  his  cestui 
que  trust  or  ward  has  used  his  peculiar  position  of  confidence  to  his 
own  advantage,  and,  in  order  that  the  contract  may  stand,  he  must 
show  the  contrary. 

Same— Other  Confidential  Edations. 

The  power  which  a  spiritual  adviser  may  acquire  over  persons 
subject  to  his  influence  is  also  looked  upon  as  raising  the  presump- 
tion of  undue  influence; "'  and  to  this  may  be  added  a  number  of 
other  relations,  such  as  attorney  or  solicitor  and  client,***  and  doc- 

««*  Green  v.  Roworth,  113  N.  Y.  402,  21  N.  E.  Rep.  105;  Harvey  v.  Mount 
8  Beav.  439;  Graham  v.  Bnrch,  44  Minn.  33.  46  N.  W.  Rep.  148;  Smyley  t. 
Reese,  53  Ala.  80;  Watklns  v.  Bryant,  40  Wis.  419.  1  N.  W.  Rep.  82;  Bowe 
V.  Bowe.  42  Mich.  196.  3  N.  W.  Rep.  843;  Styles  v.  Styles,  14  Mich.  72;  Gold- 
ing  V.  Golding,  82  Ky.  51;  Boyd  v.  De  La  Montaj?nle,  73  N.  Y.  498;  Swlss- 
_helm*s  Appeal.  5C  Pa.  St.  475;  Hill  v.  Miller.  50  Kan.  659,  32  Pac  Rep.  35i: 
"Scarborough  v.  Watkins.  9  B.  Mon.  (Ky.)  540;  Brown  v.  Burhank.  64  CaL 
99,  27  Pac.  Rep.  940;  Worthington  v.  Major,  94  Mich.  325,  54  N.  W.  Rep.  303. 

"5  Sgencer^s  Appeal.  80  Pa.  St.  317;  Ward  v.  Armstrong,  84  111.  151;  Jones 
V.  Lloyd.  117  111.^97^  Y  557."^.  RepTllO;  Nichols  v.  McCarthy,  53  Conn.  290, 
23  AU.  Rep.  93;  IklcCants  r.  Bee.  1  McCord.  Ch.  (S.  C.)  3S3.  Principal  and 
agent     Burke  v.  Taylor,  94  Ala.  530,  10  South.  Rep.  129. 

«««Ashton  V.  Thompson.  32  Minn.  25.  18  N.  W.  Rep.  918;  Wlcklser  t. 
CkMk,  85  111.  68;  Wade  v.  Pulslfer,  54  Vt.  45;  HemphiU  v.  Holford,  88  Mich. 
293,  50  N.  W.  Rep.  300;  Bowe  v.  Bowe,  42  Mich.  106,  3  N.  W.  R^.  843; 
Garvin  v.  Williams.  44  .Mo.  405.  50  Mo.  206. 

ssT  Huguennin  v.  Bascley,  14  Ves.  273;  Marx  v.  McGlynn,  88  N.  Y.  357;  Cot- 
rigan  v.  Pironi,  48  N.  J.  Eq.  607,  23  Atl.  Rep.  355;  Roes  v.  Conway,  92  Cal. 
632,  28  Pac.  Rep.  785;  Finegan  v.  Thcisen.  92  Mich.  173,  52  N.  W.  Rep.  619; 
Ford  V.  Hennesy,  70  Mo.  580.  Spirit  medium^s  influence  over  believer  in  spirit- 
ualism. Thompson  v.  Hawks,  14  Fed.  Rep.  902;  Connor  v.  Stanley,  72  CaL 
656.  14  Pac.  Rep.  300. 

««»  St.  Leger'a  Apijeal,  34  Conn.  434;   Carter  v.  West  (Ky.)  19  S.  W.  Rep. 
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tor  and  patient"**  The  relations  mentioned  are  not  all.***  The 
courts  have  not  limited  or  defined  the  relations  which  they  will  re- 
gard as  raising  this  presumption  of  influence,  being  more  inclined 
to  reserve  to  themselves  the  power  of  inquiring  in  each  case,  as  it 
arises,  whether  influence  was  in  fact  exercised,  than  to  reject  the 
possibility  of  such  exercise  because  the  parties  did  not  stand  in  cer- 
tain special  relations.  The  principle,  it  is  said,  applies  to  every 
case  where  "influence  is  acquired  and  abused,  where  confidence  is 
reposed  and  betrayed.**  ••*  Thus,  where  a  young  man  who  had  just 
attained  his  majority  incurred  heavy  liabilities  to  a  person  by  the 
contrivance  of  an  older  man  who  had  acquired  a  strong  infiuence 
over  him,  and  who  professed  to  assist  him  in  a  career  of  extrava- 
gance and  dissipation,  it  was  held  that  infiuence  of  this  nature, 
though  it  could  not  be  called  parental,  spiritual,  or  fiduciary,  enti- 
tled the  young  man  to  the  protection  of  the  court  *1t  is  not,"  it  is 
said,  "the  relation  of  solicitor  and  client,  or  trustee  and  cestui  que 
tmst,  which  constitutes  the  sole  title  to  relief  in  these  cases,  and 
which  imposes  upon  those  who  obtain  such  securities  as  these  the 
duty,  before  they  obtain  their  confirmation,  of  making  a  free  dis- 
closure of  every  circumstance  which  it  is  important  that  the  indi- 

502;  McGinn  v.  Tobey,  62  Mich.  252,  28  N.  W.  Rep.  818;   Jennings  v.  Mc- 
Connel,  17  IlL  148;  Zeigler  v.  Hughes,  55  lU.  288;  Ryan  v.  Ashton,  42  Iowa,  * 
365u 

»•  AQdenre!t*8  Appeal,  89  Pa.  St  114;  Woodbury  v.  Woodburj,  141  Mass. 
329,  5  N.  E.  Rep.  275;  Dent  v.  Bennett,  4  Mylne  &  C.  269;  Blackle  v.  Clark, 
15  Beav.  603;  Cadwallader  v.  West,  48  Mo.  483;  Watson  v.  Mahan,  20  Ind. 
227. 

zMDent  V.  Bennett,  4  Mylne  &  G.  269;  Drake's  Appeal,  45  Conn.  9;  Boyd 
▼.  De  La  Montagnie,  73  N.  Y.  498;  Pierce  v.  Pierce,  71  N.  Y.  154;  Darlington's 
Appeal,  86  Pa.  St  512;  Rockafellow  v.  Newcomb,  57  111.  186;  Gaclwallader  v. 
west  48  Ma  488;  ^aspari  v.  Church,  82  Mo.  649;  Allcord  v.  Skinner.  36 
Ch.  IMt.  146.  As  to  master  and  servant  Doran  v.  McConlogue,  150  Pa.  St 
96.  24  Aa  Rep.  357. 

ui  Sears  v.  Shafer,  6  N.  Y.  268;  Fisher  v.  Bishop,  108  N.  Y.  25,  15  N.  E. 
Rep.  331;  Long  v.  Mnlford.  17  Ohio  St  484;  Leighton  v.  Ore,  44  Iowa.  679; 
Haydodc  v.  Haydock,  34  N.  J.  Eq.  570;  McCormick  v.  Malin,  5  Blackf.  and.) 
509;  Todd  v.  Orove,  33  Md.  188;  Cherbonnier  v.  Evltts,  56  Md.  276;  Hnjisen 
T.  Berthdaon,  19  Neb.  433,  27  N.  W.  Rep.  423;  McClure  v.  Lewis,  72  Ma  314; 
Williams  V.  CoUins,  67  Iowa,  413,  25  N.  W.  Rep.  682;  Hanna  v.  Wilcox,  53 
Iowa,  547,  5  N.  W.  Rep.  717;  Sands  v.  Sands,  112  111.  225;  Reed  v.  Peterson, 
81 VI  288;  Norris  v.  Tayloe,  49  IlL  17;  Casey  t.  Casey,  14  m.  112. 

LAW  COST.— 24 
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vidual  who  is  called  upon  for  the  confirmation  should  be  apprised  of. 
The  principle  applies  to  every  case  where  influence  is  acquired  and 
abused,  where  confidence  is  reposed  and  betrayed.  The  relations 
with  which  the  court  of  chancery  most  ordinarily  deals  are  those 
of  trustee  and  cestui  que  trust,  and  such  like.  It  applies  especially 
to  those  cases,  for  this  reason,  and  for  this  reason  only:  that  from 
those  relations  the  court  presumes  confidence  put  and  influence  ex- 
erted, whereas,  in  all  other  cases  where  those  relations  do  not  sub- 
sist, the  confidence  and  the  influence  must  be  proved  extrinsically. 
But,  where  they  are  proved  extrinsically,  the  rules  of  reason  and 
common  sense,  and  the  technical  rules  of  a  court  of  equity,  are  just 
as  applicable  in  the  one  case  as  the  other."  '** 

Same — Continuance  of  Presumption. 

As  already  stated,  the  presumption  of  undue  influence  from  the 
parental  or  quasi  parental  relation  does  not  cease  as  soon  as  the 
child  becomes  of  age  and  is  emancipated  in  law.  His  judgment 
must  also  be  emancipated.  The  confidential  relation  and  conse- 
quent presumption  of  undue  influence  continues  until  the  child  is 
entirely  released  from  any  sort  of  control ;  **'  and  the  same  principle 
applies  to  the  relation  of  guardian  and  ward  and  the  other  confiden- 
tial relations."* 

Mental   Weakness. 

We  have  seen,  in  treating  of  the  capacity  of  parties  to  enter  Into 
contracts,  that  the  contract  of  a  person  who  is  non  compos  mentis 
is  voidable  because  of  his  mental  incapacity.  We  must  now  con- 
sider the  effect  of  a  less  degree  of  mental  incapacity.  Mere  weak- 
ness of  intellect,  not  so  great  as  to  render  the  i)erson  non  compos 
mentis,  will  not  of  itself  affect  the  validity  of  a  contract  A  person 
may  have  been  weak-minded  by  reason  of  old  age  or  sickness,  but 
will  nevertheless  be  bound  by  his  contract  if  he  was  capable  of 
understanding  its  nature  and  effect,  and  no  fraud  or  undue  influence 

«»«  Smith  V,  Kay,  7  H.  L.  Gas.  750,  779.  See,  also,  Knott  v.  Tldyman  (Wis.) 
56  N.  W,  Rep.  632. 

18S  Archer  v.  Hudson,  7  Beav.  560;  AsbtOD  v.  Thompson,  32  Minn.  25.  18 
N.  W.  Rep,  918;  Nobles  Adm*r  v.  Moses,  81  Ala.  530, 1  South.  Rep.  217;  MUler 
T.  Simonds,  72  Mo.  669. 

>■«  Rhodes  v.  Bates,  L.  R.  1  Oh.  252;  MitcheU  r.  Homfray,  8  Q.  B.  Dir.  587. 


Gh.  7]  UNDUE  INFLUENCE.  371 

was  practiced  or  exercised  by  the  otiier  party.*'*  If,  however, 
the  other  party  has  taken  advantage  of  such  weakness,  and  by 
the  use  of  frand  and  nndne  inflnence  has  made  an  unfair  contract, 
it  will  be  set  aside.***  This  part  of  the  subject  runs,  to  some  extent, 
into  that  treated  in  the  following  paragraph. 

Penonal  Influence  AbmU — Advantage  Taken  of  Another^e  Necesaiiies  and 

DiBtrem. 

The  doctrine  of  undue  influence  has  been  extended  to  a  class  of 
cases  from  which  the  element  of  personal  influence  is  altogether  ab- 
sent They  all  appear  to  possess  these  common  features,  namely, 
that  the  promisor  incumbers  himself  with  heavy  liabilities  for  the 
sake  of  a  small  gain,  or,  at  any  rate,  an  inadequate  present  gain; 
and  the  promisee  takes  advantage  either  of  the  improvidence  and 
moral  weakness,  or  else  of  the  ignorance  and  unprotected  situation, 
of  the  promisor,  or,  as  stated  in  the  proposed  New  York  Code, 
takes  an  unfair  advantage  of  the  promisor's  weakness  of  mind,**^ 
or  of  his  necessities  and  distress.***  The  law  has  attempted  by 
statute  in  some  jurisdictions,  as  in  case  of  the  usury  laws,  to  guard 
against  advantage  being  taken  against  persons  in  such  a  situation, 
and  courts  of  equity  at  one  time  adopted  a  rule  that  purchasers  of 
any  reversionary  interest  might  always  be  called  upon  to  show  that 
they  had  given  full  value  for  their  bargains,  so  that  they  might  not 
take  advantage  of  a  man's  present  necessities  to  deprive  him  of  his 
future  estates  without  reasonable  return.***  The  usury  laws  do  not 
exist  in  all  jurisdictions,  and  the  rule  as  to  reversionary  interests 

SMAnte^  p.  266. 

»•  Norton  v.  Norton,  74  Iowa,  161,  37  N  W.  Rep.  129;  Tracy  v.  Sackett, 
1  Ohio  St.  54,  68;  Rider  v.  Mmer,  86  N.  Y.  607;  Morton*8  Adm'r  y.  Morton 
<N.  J.  Gh.)  8  Atl.  Rep.  807;  Oakley  v.  Ritchey,  68  Iowa,  69,  28  N.  W.  Rep. 
448:  AUore  t.  JeweU,  94  U.  S.  506;  Griffith  v.  Godey,  113  U.  S.  89,  5  Sup.  Gt 
Bep.  383;  Fishbume  y.  Ferguson's  Heirs,  84  Ya.  87,  4  S.  B.  Rep.  575;  Mo3re 
T.  Moore,  50  OaL  89;  McDaniel  y.  McOoy,  68  Mich.  332,  36  N.  W.  Rep.  84; 
Rippy  Y.  Grant,  4  Ired.  Eq.  (N.  G.)  443;  GhurchlU  y.  Scott,  05  Mich.  485,  32 
K  W.  Rep.  737. 

s>T  Selden  y.  Myers,  20  How.  506. 

*M  Moore  v.  Moore,  81  Col.  195,  22  Pac.  Rep.  689;  Wooley  y.  Drew,  48 
MidL  290, 13  N.  W.  Rep.  594;  McCants  v.  Bee,  1  McCord,  Ch.  (S.  C.)  383. 

»•  Chesterfield  y.  Jansen.  2  Yes.  125;  1  White  &  T.  Lead.  Gas.  Eq.  428: 
Jenking  y.  Pye,  12  Pet  241. 
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has  been,  to  a  great  extent,  abrogated  by  statnte  in  England,  and 
is  recognized  in  very  few  cases  with  us.  If,  however,  a  man,  even 
in  tlie  absence  of  usury  laws,  takes  advantage  of  the  present  poverty 
of  an  expectant  heir  to  extort  from  him  an  exorbitant  and  ruinous 
rate  of  interest,  he  is  liable  to  have  the  bargain  set  aside,  and  to  be 
remitted  to  his  claim  for  the  amount  of  money  he  has  actually  ad- 
vanced, with  the  current  rate  of  interest  upon  it**^  A  man  who 
bargains  on  terms  of  inequality  as  to  age  or  knowledge  with  the 
promisee  is  entitled  to  the  protection  of  a  court  of  equity.  "In  ordi- 
nary cases,''  it  is  said,  ''each  party  to  a  bargain  must  take  care  of 
his  own  interest,  and  it  will  not  be  presumed  that  undue  advantage 
or  contrivance  has  been  resorted  to  on  either  side;  but  in  the  case 
of  'the  expectant  heir,'  or  of  persons  under  pressure  without  ade- 
quate protection,  and  in  the  case  of  dealings  with  uneducated,  ig- 
norant  persons,  the  burden  of  showing  the  fairness  of  the  transac- 
tion is  thrown  on  the  person  who  seeks  to  obtain  the  benefit  of  the 
contract"**^  The  court  will  look  not  merely  to  the  acts  of  the 
parties,  but  to  the  reaflonableness  of  the  transaction  under  all  the 
circumstances  of  the  case;  and  if  it  appears  that  one  has  taken  ad- 
vantage of  the  unprotected  condition  of  the  other  to  drive  a  hard 
bargain,  whether  such  condition  arose  from  mental  or  moral  weak- 
ness or  ignorance,  or  from  present  necessity  and  distress,  the  trans- 
action will  not  be  allowed  to  stand.'^* 

t4o  Aylesford  v.  Morris,  8  Ch.  484.  And  see  cases  cited  in  note  242,  Infra. 
The  mere  fact,  however,  that  exorbitant  interest  is  charged  does  not  show 
that  the  contract  is  unconscionable,  wh«?e  the  parties  are  competent  to  con- 
tract, and  there  is  neither  fraud,  nor  oppression,  nor  advantage  taken  of  a 
confidential  relation.  Whittier  v.  Collins,  16  R.  I.  44.  Where  there  is  no 
actual  fraud,  and  no  fiduciary  relation  between  the  purchaser  of  a  reversion- 
ary interest  and  his  vendor,  mere  inadequacy  of  consideration  is  not  sufficient 
to  avoid  the  sale  unless  it  is  so  great  as  to  shock  the  moral  sense.  Mayo  v. 
Carrington,  19  Orat  (VaJ  74:  Cribbins  v.  Markwood,  13  Grat  (Va.)  495. 
And  see  Parmelee  v.  Cameron.  41  N.  7.  892;  Davidson  y.  Little,  22  Pa.  St 
245.  "-* ' 

341  O'Rorke  v.  Bolingbroke,  8  App.  Cas.  823. 

2«2  Benyon  v.  Cook.  10  Ch.  389;  Hough  y.  Hunt  2  Ohio,  495;  Boynton  y. 
Hubbard,  7  Mass.  112;  Parsons  y.  Bly.  45  IlL  232;  Butler  v.  Duncan,  47 
Mich.  94,  10  N.  W.  Rep.  123;  Kelley  v.  Coplice.  23  Kan.  337;  Jenkins  v.  Pye, 
12  Pet.  241;  Bacon  v.  Bonham,  83  N.  J.  Eq.  614,  617;  Mastin  v.  MarloTf,  65 
N.  C.  695. 
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Another  case  in  which  this  rule  has  been  applied  is  in  the  case 
of  a  sale  of  the  equity  of  redemption  by  a  mortgagor  to  the  mort- 
gagee. The  sale  may  be  avoided  by  the  mortgagor  if  any  undue 
advantage  was  taken  of  his  necessities.  ''Courts  of  law,"  it  has  been 
said,  **as  well  as  of  equity,  very  frequently  refuse  to  carry  out  the 
express  agreements  of  parties  when  the  result  would  be  gross  in- 
justice to  one,  without  any  corresponding  loss  to  the  other,  calling 
for  such  injustice.  Especially  should  this  be  the  case  where  an 
agreement  made  between  mortgagor  and  mortgagee,  or  borrower 
and  lender,  is  sought  to  be  enforced  or  interposed  as  a  defense.  The 
law  does  and  should  scrutinize  clearly  all  such  agreements,  and 
refuses  to  enforce  them,  especially  where  to  do  so  would  be  both 
unjust  and  unconscionable."'^' 

EffetA. 

The  rules  respecting  the  right  to  rescind  contracts  entered  into  un- 
der undue  influence  follow,  so  far  as  equity  is  concerned,  the  rules 
which  apply  to  fraud,***  but  with  one  noticeable  qualification.  In 
the  case  of  fraud,  so  soon  as  the  fraud  is  discovered,  the  parties  are 
placed  on  equal  terms,  and  an  affirmation  of  the  contract  binds  the 
party  who  was  originally  defrauded;  but  in  the  case  of  undue  in- 
fluence it  is  not  a  particular  statement,  but  a  combination  of  cir- 
cumstances, which  constitutes  the  vitiating  element  in  the  con- 
tract, and  unless  it  is  clear  that  the  will  of  the  injured  party  is  re- 
lieved from  the  dominant  influence  under  which  it  has  acted,  or  that 
the  imperfect  knowledge  with  which  he  entered  into  the  contract  is 
supplemented  by  the  fullest  assistance  and  information,  an  affirma- 
tion will  not  be  allowed  to  bind  him.'*'  As  in  the  case  of  duress, 
the  undue  influence  must  have  been  exercised  by  or  with  the  cog- 
nizance of  the  other  party.'*' 

»«•  Dorrill  V.  Eaton,  35  Mich.  302;  Butler  v.  Duncan,  47  Mich.  94,  10  N.  W. 
123. 

s««  Burt  V.  Quisenburry,  132  IH.  385,  24  N.  B.  Rep.  622;  ante,  p.  34a 

sw  Maxon  y.  Payne,  8  Ch.  881. 

»*•  Dent  V.  Long,  90  Ala.  172,  7  South.  Eep,  040.  Ck>ntra,  where  the  other 
party  has  not  paid  a  valuable  consideration,  Qraham  v.  Burch,  44  Minn.  83, 
46  N.  W.  Bep.  14a 
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IN  GENERAIfc 

176.  An  agreement  is  not  enforceable  at  law,  and  there- 
fore does  not  result  in  a  contract  if  its  object  is  illegal. 


We  come  now  to  deal  with  the  only  reniaining  element  in  the 
formation  of  a  valid  contract, — the  legality  of  the  matter  or  object 
of  the  agreement  To  result  in  a  contract,  an  agreement  must  cre- 
ate an  obligation;  and  it  does  not  create  an  obligation  if  it  is  snch 
that  the  courts  cannot  enforce  it.     An  agreement,  therefore,  which 
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is  illegal  or  nnlawfal,  is  in  fact  no  contract  at  all,  though  it  is  often 
spoken  of  as  an  illegal  contract 

As  a  role  the  law  does  not  interfere  with  the  freedom  of  persons 
to  enter  into  contracts,  but  some  limitations  are  imposed.  Certain 
objects  are  forbidden,  and  though  all  the  other  elements  necessary 
to  the  formation  of  a  valid  contract  may  be  present,  yet  if  one  of 
these  forbidden  objects  is  contemplated  by  the  parties,  the  courts 
will  not  enforce  their  agreement  The  object  makes  the  agreement 
unlawful.  It  is  often  said  that  a  promise  will  not  be  enforced  if 
the  consideration  is  illegal;  but,  inasmuch  as  the  consideration  for 
a  promise  is  the  object  of  one  of  the  parties  in  entering  into  the  con* 
tract,  this  rule  is  included  in  the  rule  that  the  object  of  the  agree- 
ment must  not  be  illegal. 

CI.A88mCATION  OF  UNLAWFUL  AGREEMENTS. 

176.  For  convenience  in  treatment,  unlawfiil  agreements 
may  be  classifled,^  according  to  their  matter  or  object,  as 

(a)  Agreements  in  violation  of  positive  law;  and 

(b)  Agreements  contrary  to  public  policy. 

The  distinction  here  made  between  agreements  in  violation  of 
positiTe  law  and  agreements  contrary  to  public  policy  is  in  the 
reasons  which  determine  the  law  to  hold  the  agreement  Toid,  and  not 
in  the  nature  or  operation  of  the  law  itself.  The  nullity  of  the 
agreement  itself  is  in  every  case  a  matter  of  positive  law;  but  in 
one  class  of  cases  the  acts  contemplated  by  the  agreement  are  ex- 
pressly prohibited  by  the  common  law  or  by  statute,  so  that  there 
is  no  need  to  apply  the  test  of  public  policy,  while  in  the  other  the 
prohibition  rests  more  particularly  on  public  policy,  or,  as  it  is  some- 
times called,  the  ^policy  of  the  law."  It  is  not  always  easy  to  dis- 
tinguish between  the  two  classes,  for  frequent  decisions  upon  certain 
matters  of  public  policy  have  established  such  definite  rules  regard- 
ing them  that  they  are  in  effect  express  rules -of  the  common  law. 
Too  much  importance,  therefore,  must  not  be  attached  to  any  dassifl- 
cation  of  the  subject 

iPoL  Cent  25L 
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AGREEMENTS  IN  VIOLATION  OF  POSITIVE  LAW. 

177.  Any  agreement  which  involves  fhe  doing  of  an  act 
which  is  positively  forbidden  by  law,  or,  what  amonntB 
to  the  same  thing,  the  omission  to  do  an  act  which  is  posi- 
tively enjoined  by  law,  is  illegal  and  void.  Acts  may  be 
so  prohibited  or  ex^joined 

(a)  By  express  rules  of  the  common  law;  or 

(b)  By  statute. 

There  are  many  acts  which  the  law  positively  forbids  or  enjoins, 
and  to  the  doing  or  omission  of  which  some  penalty  is  attached. 
Whether  the  prohibition  or  injunction  is  by  the  common  law  or  by 
statute  is  altogether  immaterial.  The  act  or  omission  prohibited 
may  be  some  grievous  crime,  such  as  murder  or  robbery,  with  the 
penalty  of  death  or  imprisonment  in  the  penitentiary;  or  it  may  be 
some  less  heinous  crime,  such  as  an  assault;  or  it  may  be  an  act  or 
omission  prohibited  merely  as  a  police  regulation,  as  in  the  case  of 
statutes  reflating  the  sale  of  intoxicating  liquors,  or  the  conduct 
of  a  particular  trade  or  business,  with  only  a  small  fine  as  the  pen- 
alty; or  again  it  may  be  only  a  civil  wrong,  subjecting  the  doer 
merely  to  a  civil  action  by  the  individual  injured.  All  of  these 
cases  stand  on  the  same  footing.  The  prohibition  is  by  positive 
law.  If  the  subject-matter  or  object  of  an  agreement  is  such  that  its 
performance  would  consist  in  an  act  or  omission  so  forbidden,  or 
be  so  connected  therewith  as  to  be  in  substance  part  of  the  same 
transaction,  the  courts  will  not  enforce  it 

SAME— BREACH  OF  EXPRESS  RULES  OF  COMMON  LAW 

178.  The  agreements  which  are  illegal  because  they  are 
in  breach  of  express  rules  of  the  common  law  are: 

(a)  Agreements  involving  the  commission  of  crime; 

and 

(b)  Agreements  involving  the  commission  of  a  civil 

wrong  against  an  individuaL 
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This  clasflificatioiiy  like  that  in  the  preceding  aection,  is,  from  the 
natnre  of  the  subject,  only  approximate,  and  only  for  convenience 
in  the  treatment  of  the  subject  Many  acts  are  prohibited  by  stat- 
ute which  were  formerly  prohibited  by  the  common  law,  and  which, 
but  for  the  statute,  would  still  be  so  prohibited.  Again,  many  acts 
which  are  prohibited  by  the  common  law  in  one  state  are  prohibited 
by  statute  in  another,  and  in  some  states  there  are  no  common-law 
crimes  at  all.  For  this  reason,  in  treating  of  agreements  in  breach 
of  express  rules  of  the  common  law  we  must  include  agreements  in 
breach  of  statutes  which  are  merely  declaratory  of  the  common  law. 

Agreements  Involmng  the  Commission  of  Crime. 

The  simplest  instance  of  an  agreement  contrary  to  positive  law 
is  an  agreement  to  commit  a  crime  or  indictable  offense.  Every 
agreement  to  commit  a  crime  or  indictable  offense,  either  as  the  final 
object  or  as  a  means  to  an  object  which,  except  for  such  means, 
would  be  lawful,  is  illegal  and  void,  '^f  one  bind  himself  in  an 
obligation  to  kill  a  man,  bum  a  house,  maintain  a  suit,  or  the  like, 
it  is  void.**  *  An  agreement,  therefore,  to  write,  print,  or  publish  a 
libelous  book  or  article,'  or  an  obscene  book,  article,  or  picture,*  is 
void.  And  so  it  is  with  an  agreement  to  commit  an  assault.' 
Not  only  bre  such  agreements  illegal  and  void,  but  the  agreement 
itself  is  a  crime  known  in  the  criminal  law  as  a  "conspiracy.'*  Tte 
crime  of  conspiracy  is  also  committed  in  some  cases  where  it  is 
agreed  to  commit  some  civil  wrong;  but  the  invalidity  of  such  an 
agreement  does  not  need  to  rest  on  its  criminal  character. 

Where  an  agreement  is  obviously  criminal,  there  can  be  no  diffi- 
culty in  pronouncing  it  illegal ;  but  it  may  sometimes  be  difficult 
to  determine  whether  a  particular  thing  agreed  to  be  done  is  or  is 
not  an  offense,  or  whether  a  particular  agreement  is  or  is  not,  on  a 
true  construction  of  its  terms,  an  agreement  to  commit  an  offense. 
The  first  of  these  questions  must  be  determined  by  reference  to  the 
criminal  law.     The  second  is  a  question  of  interpretation  of  the  con- 

s  Bliepi  Touch.  870. 

s  ShackeU  v.  Rosier,  2  Blng.  N.  G.  634;  Atkins  v.  Johnson,  43  Vt  78;  Arnold 
T.  Clifford,  2  Somn.  23S»  Fed.  Gas.  No.  565;  Jewett  Pub.  Go*  v.  Butler.  159 
Mass.  517,  34  N.  B.  Rep.  10S7;  post,  p.  881. 

«  Poplett  V.  Stockdale.  1  Uyan  &  M.  337;  Gale  v.  Leckie,  2  Starkie,  107. 

•  AUen  V.  Bescous,  2  Lev.  174. 
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tract  It  cannot  be  out  of  place  in  this  connection  to  repeat  Sir 
Frederick  Pollock's  warning, — that  whenever  it  is  desired  to  con- 
tract for  something  which  is  not  certainly  lawful  at  the  time,  or  the 
lawfulness  of  which  depends  on  some  event  not  within  the  control  of 
the  parties,  the  terms  of  the  contract  should  make  it  clear  that  the 
thing  is  not  to  be  done  unless  it  becomes  or  is  ascertained  to  be 
lawful.* 

At  common  law  it  is  an  indictable  offense  to  compound  a  crime, 
that  is,  to  agree  not  to  prosecute  it;  and  for  this  reason  such  an 
agreement  is  void  as  a  violation  of  positive  law,— of  a  law  positivelj 
declaring  it  a  crime.  So,  also,  at  common  law,  in  England  and  in 
many  of  our  states,  it  is  a  crime  known  as  ''maintenance"  for  a  per- 
son to  officiously  intermeddle  in  a  suit  that  in  no  way  belongs  to 
him,  by  maintaining  or  assisting  either  party,  by  money  or  othe^ 
wise,  to  prosecute  or  defend  it;  and  it  is  a  crime  known  as  ''cham- 
perty" for  a  stranger  to  make  a  bargain  with  a  plaintiff  or  defendant 
to  divide  the  land  or  other  matter  .sued  for  between  them,  whereupon 
the  champertor  is  to  carry  on  the  party's  suit  or  defense  at  Ids  own 
expense.  These  agreements,  then,  where  they  constitute  a  crime 
in  themselves,  may  well  be  said  to  be  unlawful  and  void  on  that 
ground  alone,  without  looking  into  'i;he  policy  of  the  law."  ^  The 
text-books,  however,  and  most  of  the  decisions,  classify  them  as 
"agreements  contrary  to  public  policy;"  and  it  will  be  better  for  ns 
to  follow  them. 

Agreement  to  Commit  Civil  Wrong. 

An  agreement  will  generally  be  illegal  if  it  contemplates  a  civil 
vrrxmg  to  a  third  person,  though  the  wrong  may  not  be  an  indictable 
offense,  and  though  the  agreement  may  not  amount  to  the  crime  of 
conspiracy.  An  agreement  to  divide  the  profits  of  a  fraudulent 
scheme,  or  to  carry  out  some  object  in  itself  lawful,  by  means  of  a 
trespass,  breach  of  contract,  or  breach  of  trust,  is  unlawful  and 
void.  The  acts  contemplated,  though  not  necessarily  criminal,  are 
contrary  to  positive  law.* 

•  PoL  Cent  254. 

T  Of  course  it  is  on  grounds  of  public  policy  that  acts  are  punished  as  crlm(» 
at  common  law.    Clark,  Cr.  Law,  1. 

•  Scott  T.  Brown  [1802]  2  Q.  B.  724;  Begbie  y.  Sewage  Co.,  L.  R.  10  Q.  B. 
401;  Clement's  Appeal,  52  Conn.  404;  Allen  t.  Rescous,  2  Lev.  174;  Hatch  t. 
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Same — Frauds  on  Qrediion, 

Among  the  agreements  void  because  they  Involve  a  civil  wrong  are 
agreements  in  fraud  of  creditors.  A  debtor,  in  the  absence  of 
statutory  prohibition,  may  assign  his  property  to  a  third  person  in 
trust  for  the  benefit  of  his  creditors,  and  may  in  good  faith  prefer 
certain  creditors  over  others.  The  transaction,  however,  will  be 
void  if  there  is  an  intention  to  defraud  creditors  by  hindering  or 
delaying  them  in  the  collection  of  their  claims,  as  where  the  debtor 
retaiDs  possession  and  control  of  the  property,  or  reserves  to  him- 
self some  benefit  or  advantage.* 

So,  also,  in  case  of  compositions  with  creditors,  if  in  order  to  pro- 
cure the  consent  of  some  particular  creditor,  or  for  any  other  reason, 
the  debtor  secretly  promises  him  some  advantage  over  the  others, 
the  agreement  is  void.  In  a  composition  with  creditors,  '^ach 
creditor  consents  to  lose  part  of  his  debt  in  consideration  that  the 
others  do  the  same,  and  each  creditor  may  be  considered  to  stipulate 
with  the  others  for  a  release  from  them  to  the  debtor  in  considera- 
tion of  the  release  by  him.  Where  any  creditor,  in  fraud  of  the 
agreement  to  accept  the  composition,  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void;  not  only  can  he  take  no 
advantage  from  it,  but  he  is  also  to  lose  the  benefit  of  the  oomposi- 

Mann,  15  Wend.  (N.  Y.)  44;  Mateme  v.  Horwitz,  101  N.  Y.  409,  6  N.  B.  Itep. 
331;  Davis  v.  Arledge^  8  HiU  (S.  C.)  170;  McCall  v.  Capehart,  20  Ala.  521; 
Gleason  v.  Chicago,  M.  &  St  P.  R.  Co.  (Iowa)  43  N.  W.  Rep.  517;  Woodstock 
Iron  Co.  V.  Extension  Co.,  120  U.  S.  643,  9  Sup.  Ct  Rep.  402;  Huckins  7.  Hunt, 
13S  Mass.  3G6;  Gray  t.  McReynolds,  65  Iowa,  461,  21  N.  W.  Rep.  777;  Bloss 
T.  Bloomer,  23  Barb.  (N.  Y.)  G04;  Jerome  v.  Bigelow,  66  lU.  452;  Thomas  v. 
Caulkett.  57  Mich.  892,  24  N.  W.  Rep.  154;  note  207,  infra.  Where  A.  pays  B. 
for  goods  for  C,  intending  that  C.  shall  not  have  to  pay  anything,  and  B. 
and  C.  secretly  agree  for  a  further  payment  by  C,  the  agreement  is  void  as 
a  fraod  on  A.  Jackson  y.  Duchaire,  3  Term  R.  551.  Perpetration  of  fraud  on 
tbe  pQblic.  Mateme  T.  Horwitz,  101  N.  Y.  469,  6  N.  E.  Rep.  331;  Jerome  t. 
Bigelow,  06  IlL  452. 

•  Blacklock  v.  Dobie,  1  C.  P.  Div.  265;  Ogden  v.  Peters,  21  N.  Y.  23;  Knight 
▼.  Packer,  12  N.  J.  Eq.  214;  Mackie  v.  Calms,  6  Cow.  (N.  Y.)  547;  Austin  v. 
Ben.  20  Johns.  (N.  Y.)  442;  Young  v.  Hail,  6  Lea  (Tenn.)  175;  Sommervllle 
T.  Horton,  4  Yerg.  (Tenn.)  541;  Haydock  v.  Coope,  53  N.  Y.  68;  Place  y. 
Langworthy,  13  Wis.  629;  Hubbard  v.  McNaughton,  43  Mich.  220,  6  N.  W. 
Bep.  293;  Bennett  t.  Ellison,  23  Minn.  242. 
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tion."  ^*  In  Bucfa  a  case  the  debtor  can  claim  no  benefit  under  the 
compoBltion,  even  as  against  the  creditor  to  whom  the  preference 
was  given.** 

Same — Fi'aud  in  Connection  vriih  Sales  at  Auction, 

Where  property  Is  put  np  for  sale  at  public  auction,  anv  agree- 
ment between  the  owner  and  third  persons  by  which  fictitious  bids 
are  to  be  made,  so  as  to  raise  the  price,  is  a  fraud  on  the  purchaser," 
and  no  rights  can  be  based  upon  it  A  person,  for  instance,  en- 
gaged to  make  fictitious  bids,  could  not  recover  compensation  prom- 
ised him.  We  are  here  ^speaking  of  illegal  agreements  only,  and 
therefore  have  nothing  to  do  with  the  rights  of  the  purchaser  at  an 
auction  sale.  His  contract  is  not  illegal.  He  can  avoid  it,  but 
this  is  because  of  the  fraud,  not  because  of  any  illegality.     The 

10  MiiUallen  v.  Hodgson,  16  Q.  B.  689;  Frost  y.  Gage,  3  Allen  (Mass.)  5d0; 
Yeomans  v.  Chatterton,  9  Johns.  (N.  Y.)  295;  Lawrence  v.  Clarit,  36  N.  Y.  128: 
Partridge  y.  Mesaer,  14  Gray  (Mass.)  180;  RamsdeU  y.  Edgarton,  8  Mete. 
(Mass.)  227;  Clarke  v.  White,  12  Pet  178;  Bliss  v.  Matteson,  45  N.  Y.  22; 
Kullman  y.  Greenebaum,  92  Cal.  403,  28  Pac.  Rep.  674;  Cobleigh  y.  Pierce, 
82  Vt.  788;  Cheveront  v.  Textor,  53  Md.  295;  Soltager  v.  Earle,  82  N.  Y.  393; 
HanoYer  Nat  Bank  y.  Blake  (Sup.)  14  N.  Y.  Supp.  913;  Id.,  20  N.  Y.  Supp. 
780;  0*Shea  y.  Lead  Co.,  42  Mo.  397;  Way  y.  Langley,  16  Ohio  St  392; 
Bradley  v.  Lally  (City  Ct  N.  Y.)  21  N.  Y.  Supp.  1044;  Frieberg  y.  Treitsdike, 
86  Neb.  880,  55  N.  W.  Rep.  273;  Hefter  y.  Cahn,  73  IlL  296;  Stemborg  t. 
Bowman,  103  Mass.  325;  Huckins  y.  Hunt,  138  Mass.  36a  It  has  been  held, 
however,  that  the  secret  agreement,  only.  Is  Yoid,  and  does  not  render  the 
composition  Yoid.  Cheveront  y.  Textor,  53  Md.  295.  And  it  has  even  been 
held  that  the  guilty  creditor  does  not  lose  the  right  to  receive  his  share. 
White  Y.  Kuntz,  107  N.  Y.  518,  14  N.  B.  Rep.  423.  But  see  Yeomans  y.  Chat- 
terton, 9  Johns.  (N.  Y.)  295,  and  other  cases  cited  above. 

11  Higgins  Y.  Pitt,  4  Exch.  312.  A  secret  agreement  by  a  creditor  to  with- 
draw  his  opposition  to  a  bankrupt's  discharge,  or  to  a  composition,  is  void; 
and  it  does  not  matter  whether  It  was  made  with  the  debtor  himself  or 
with  a  stranger,  Higgins  v.  Pitt,  supra;  Kullman  y.  Greenebaum,  supra;  nor 
whether  the  consideration  offered  to  the  creditor  for  such  withdrawal  is  to 
come  out  of  the  debtor's  assets  or  not.  Hall  v.  Dyson,  17  Q.  B.  785;  Kullman 
Y.  Greenebaum,  supra;  and  this  is  true  though  it  may  be  part  of  the  agree- 
ment not  to  prove  against  the  estate  at  all,  McKewan  y.  Sanderson,  20  Eq.  65. 

12  Smith  Y.  Greenlee,  2  Dev.  (N.  G.)  126;  Moncrieff  y.  Goldsborougb,  4 
Bar.  &  McH.  (Md.)  281;  Curtis  v.  AspinwaU,  114  Mass.  187;  Peck  v.  List 
23  W.  Va.  838;  Pennock's  Appeal^  14  Pa.  St  446;  Staines  y.  Shore,  16  Pa. 
St.  200. 
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illegality  is  in  the  agreement  to  commit  the  f rand.  The  sale  is  not 
iUegal,  but  merely  voidable  at  the  purchaser's  option. 

In  like  manner  agreements  between  persons  for  the  purpose  of 
deterring  bidders  and  preventing  competition  at  an  auction  sale 
are  illegal  as  being  a  fraud  on  the  owner,  and  the  parties  to  such 
an  agreement  can  claim  no  rights  under  it**  This  rule,  however^ 
does  not  prevent  parties  from  entering  into  a  bona  fide  arrangement 
to  purchase  property  at  auction  on  their  joint  account,  or  for  other 
proper  purposes.** 

"An  agreement  between  two  or  more  persons,"  it  has  been  said, 
^'tliat  one  shall  bid  for  the  benefit  of  all  upon  property  about  to  be 
sold  at  public  auction,  which  they  desire  to  purchase  together,  either 
because  they  propose  to  hold  it  together,  or  afterwards  to  divide  it 
into  such  parts  as  they  wish  individually  to  hold,  neither  desiring 
the  whole,  or  for  any  similar  honest  or  reasonable  purpose,  is  legal 
in  its  character,  and  will  be  enforced;  but  such  agreement,  if  made 
for  the  purpose  of  preventing  competition  and  reducing  the  price 
of  the  proi)erty  to  be  sold  below  its  fair  value,  is  against  public 
policy,  and  in  fraud  of  the  just  rights  of  the  party  offering  it,  and 
therefore  illegal."  *• 

Scme-^PuUiccUion  of  lAbd, 

Since  it  is  a  civil  wrong  to  publish  a  libelous  book  or  article,  even 
when  it  does  not  constitute  a  crime,  an  agreement  contemplating 
such  a  publication  is  illegal.  No  action  will  lie,  therefore,  to  re- 
cover compensation  for  printing  or  publishing  a  libelous  book,  or 

uGlbbs  Y.  Smith,  115  Mass.  592;  Bay  v.  Mackin,  100  111.  246;  Slingluff  v. 
Eckel^  24  P|i.  at,  474!  DooUn  v.  Ward,  6  Johns.  (N.  Y.)  194;  Wilbur  v.  How, 

5  Johns.  (N.  Y.)  340;   Atcheson  y.  Mallon,  43  N.  Y.  147;    Barton  v.  Benson,  12& 
_Pa.  St  431.  17  Atl.  Rep.  642;    Gardiner  v.  Morse,  25  mW  140;    Dudley  v. 

Odom,  5  S.  C.  131;  Goldman  y.  Oppenhelm,  118  Ind.  95,  20  N.  E.  Rep.  635; 
Baggott  Y.  Sawyer,  25  S.  O.  405;  Lloyd  y.  Malone,  23  lU.  43;  Hunter  v. 
Pfelffer,  106  Ind.  197,  9  N.  E.  Rep.  124;  Wooten  v.  Hinkle.  20  Mo.  290. 

i«Gibb0  Y.  Smith,  supra;  Smith  y.  Greenlee,  2  Dev.  (N.  C.)  126;  Smith  y. 
Uhnan,  58  Md.  183;  Phlppen  y.  SUckney,  8  Mete.  (Mass.)  388;  Garrett  y. 
Moss,  20  UL  549;  Marie  y.  Garrison,  83  N.  Y.  14;   Smull  y.  Jones,  1  Watt& . 

6  S.  (Pa.)  128;  6  Watts  &  S.  (Pa.)  122;  Jenkins  v.  E^ink,  30  Cal.  586;  Swit- 
wr  T.  Sklles,  3  Gilnian  (ill.)  629;  Kearney  y.  Taylor,  15  How.  494;  Wicker 
▼.  Hoppock,  6  Wall.  94. 

uQibbfl  Y.  Smith,  supnu 
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for  breach  of  a  contract  to  print  or  publish  it^  or  on  an  agreement  to 
indemnify  against  liability  for  publishing  it^*  In  a  late  Massa- 
chusetts case  an  action  was  brought  by  a  book  publisher  against 
Benjamin  F.  Butler  for  breach  of  a  contract  by  the  defendant  to 
allow  the  plaintiff  to  publish  a  book  which  the  defendant  proposed 
to  write.  The  defendant  contended  that  the  contract  was  illegal 
because  of  a  provision  therein  that  he  should  accept  full  responsi- 
bility of  all  matter  contained  in  the  work,  and  defend  at  his  own 
costs  any  suits  that  might  be  brought  against  the  plaintiff  for  pub- 
lishing any  statements  contained  in  it^  and  pay  all  costs  and  dam- 
ages arising  from  such  suits.  One  of  the  judges  thought  that  this 
provision  rendered  the  contract  illegal,  but  the  majority  of  the  court 
thought  otherwise.  In  order  to  render  such  a  contract  illegal,  -it 
was  said,  ^it  should  appear  that  there  was  an  intention  on  the  part 
of  the  author  and  publisher  to  write  and  publish  libelous  matter; 
or  that  the  author  proposed,  with  the  knowledge  and  acquiescence 
of  the  publisher,  to  write  libelous  matter;  or  that  the  contract  on 
its  face  provided  for  or  promoted  an  illegal  act"  ^* 

Same — Illegality  DieUnguished  from  Fraud. 

It  will  be  well,  in  this  connection,  to  explain  a  difficulty  which 
sometimes  arises  from  a  confusion  of  iUegality  with  fraud.  Fraud 
is  a  civil  wrong,  and  an  agreement  to  commit  a  fraud  is  an  agree- 
ment to  do  an  illegal  act;  but  fraud  as  a  civil  wrong  must  be  kept 
apart  from  fraud  as  a  vitiating  element  in  contract  Fraud  may 
vitiate  a  contract  for  a  reason  other  than  the  fact  that  it  consti- 
tutes a  civil  wrong,  for,  as  we  have  seen,  as  between  the  parties  to 
a  contract,  the  fraud  of  one  prevents  the  consent  of  the  other  from 
being  genuine.  In  such  a  case  the  contract  can  be  avoided  by  the 
party  defrauded,  not  because  the  fraud  is  an  illegality,  but  because 
his  consent  was  unreal.  If  a  party  is  induced  to  enter  into  a  con- 
tract by  the  fraud  of  the  other  party,  the  contract  is  not  void  on  the 
ground  of  illegality,  but  is  voidable  because  the  defrauded  party 

!•  ShackeU  v.  Rosier,  2  Bins:.  N.  G.  634;  Atkins  v.  Johnson,  43  Vt.  78;  Arn- 
old V.  Cliflford,  2  Sumn.  238,  Fed.  Gas.  No.  555;  Jewett  Pub.  Go.  v.  BuUer. 
159  Mass.  517,  34  N.  E.  Rep.  1087;  Ives  v.  Jones,  3  Ired.  (N.  G.)  538;  Clay  v. 
Tates,  1  Hurl.  &  N.  73. 

"  Jewett  Pub.  Go.  v.  BuUer,  159  Mass.  517,  34  N.  B.  Rep.  1087.  Lathrop.  J., 
dissenting. 
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did  not  reaUy  consent,  and  there  was  in  fact  no  agreement  at  all. 
If,  on  the  other  hand,  parties  enter  into  a  contract,  the  object  or 
effect  of  which  is  to  defraud  a  third  person,  the  contract  is  not 
merely  voidable,  bat  is  void  because  the  agreement  is  to  do  an  vn- 
lawfolact 

As  we  have  just  seen,  a  secret  agreement  by  a  debtor  with 
one  of  his  creditors  to  give  him  an  advantage  over  the  others 
is  void  as  being  illegal  because  of  the  fraud  on  the  other  creditors. 
The  composition  with  the  creditors  is  by  some  courts  held  voidable 
on  account  of  the  fraud,  because  the  fraud  prevented  their  consent 
from  being  genuine  So,  also,  an  agreement  between  the  owner  of 
property  sold  at  auction  and  a  third  person  to  puff  up  the  price  by 
fictitious  bids  is  illegal  as  a  fraud  on  the  purchaser,  and  an  agree- 
ment between  bidders  with  the  object  of  preventing  competition  is 
illegal  as  a  fraud  on  the  owner.  The  auction  sale  in  neither  case 
is  illegal,  but  is  voidable — ^in  the  first  case  at  the  option  of  the  pur- 
chaser, and,  in  the  second,  at  the  option  of  the  owner — ^because  of 
the  fraud. 

TUs  distinction  between  fraud  as  affecting  the  reality  of  consent 
and  preventing  any  agreement  at  all,  and  fraud  as  rendering  an 
actual  agreement  illegal,  should  be  kept  in  mind. 

8A1EE  — AGBEEMENTS  IN  BREACH  OF  STATUTE  —  CONSTI* 

TUTIONAL  I.AW. 

178.  The  legislatuFe  has  the  power  to  prohibit  or  regru- 
late  the  making  of  contracts  if  the  public  good  requires 
the  prohibition  or  regulation,  but  not  otherwise. 

In  England  parliament  probably  has  unlimited  power  to  impose 
restrictions  on  the  freedom  of  individuals  to  enter  into  contracts;  but 
with  us  there  is  some  limit  to  the  power  of  congress  and  of  the  state 
legislatures  in  this  respect.  The  United  States,  or  a  state,  in  the 
exercise  of  its  police  power,  may  regulate  or  prohibit  the  making  of 
contracts  where,  in  the  judgment  of  the  legislature,  the  public  good 
requires  the  restriction,  and  ordinarily  the  courts  will  not  review  its 
judgment  as  to  the  propriety  of  the  law.  There  is,  however,  some 
limitation  to  the  police  power  of  the  state  or  United  States.    The 
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federal  constitution  protects  the  vested  rights  of  the  people,  and  pro- 
hibits congress  and  the  state  legislatures  from  passing  any  law 
which  shall  deprive  a  citizen  of  his  liberty  or  property  without  due 
process  of  law.  The  courts  are  bound  to  enforce  the  constitntioD, 
even  as  against  the  legislatures;  and  if  the  legislature,  assuming  to 
act  under  the  police  power  of  the  state,  should  pass  a  statute  depriv- 
ing a  person  of  the  right  to  make  contracts,  where  the  public  good 
clearly  does  not  require  such  interference,  the  statute  would  be 
unconstitutional  and  void,  and  the  courts  would  be  bound  to  hold  it 
so.  In  New  York,  for  instance,  a  statute  was  held  invalid  which 
made  it  a  misdemeanor  for  any  person  who  should  sell  food  to  give 
away  therewith,  as  a  part  of  the  transaction  of  sale,  any  other  thin? 
as  a  premium,  gift,  etc.^'  In  Pennsylvania,  a  statute  providing  that 
the  payment  of  wages  of  laborers  in  and  about  iron  mills,  etc.,  should 
be  made  at  regular  intervals,  and  in  lawful  money  of  the  United 
States,  was  held  unconstitutional  as  an  unwarranted  interference 
with  the  right  to  make  contracts.  The  purpose  of  the  statute  was  to 
prevent  payment  of  wages  in  part  by  orders  on  stores.^*  So,  also,  in 
Michigan,  a  statute  pro%iding  that  no  person  engaged  in  the  manu- 
facture or  sale  of  intoxicating  liquors  should  become  surety  on 
another  liquor  dealer's  bond  has  been  held  void  on  the  ground  that 
the  right  of  a  person  to  pledge  his  property  was  a  vested  right,  of 
which  he  could  not  be  deprived  without  due  process  of  law. 

!•  People  V.  Gillson.  109  N.  T.  380,  17  N.  E.  Rep.  343.  See,  also,  In  re 
Jacobs,  08  N.  Y.  08,  in  which  the  tenement  house  cigar  manufacturing  act 
was  held  unconstitutional:  People  v.  Marx,  00  N.  Y.  377,  2  N.  E.  Rep.  29. 
in  which  an  act  absolutely  prohibiting  the  manufacture  and  sale  of  oleo- 
margarine was  held  invalid.  In  State  v.  Scougal  (S.  D.)  51  N.  W.  Rep.  858, 
a  statute  prohibiting  any  individual  or  firm  from  carrying  on  the  busliiess 
of  banking,  by  discounting  and  negotiating  promissory  notes,  etc,  by  re- 
ceiving deposits,  buying  and  selling  exchange,  coin,  and  bullion,  and  by 
loaning  money  on  personal  security,  without  first  complying  with  the  pro- 
visions of  the  act  requiring  an  association  to  be  formed  of  not  less  than 
three  persons,  one-third  of  whom  shall  be  residents  of  the  state,  was  held 
unconstitutional. 

f  Godcharles  v.  Wigeman,  113  Pa.  St  HV ^  Atl   Rrp  3^ 
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SAME— THE  PROHIBITION  BY  STATUTE. 

180.  In  determining  whether  an  agreement  is  prohibited 
by  a  statute,  the  intention  of  the  legislature  must  be  as- 
certained, and  must  govern.  The  following  general  rules 
may  be  stated: 

(a)  There  is  no  distinction  between  mala  in  se  and 

mida  prohibita. 

(b)  A  penalty  prima  fitde  imports  a  prohibition. 

(c)  Omission  of  a  penalty  does  not  alter  an  express 

pr<diibition. 

(d)  What  may  not  be  done  directly  may  not  be  done 

indirectly. 

(e)  An  agreement,  though  forbidden,  is  not  void  if  the 

statute  expressly  so  provides. 

(f)  An  agreement  may  be  simply  unenforceable,  and 

not  otherwise  unlawftil. 

(g)  When  conditions  prescribed  for  the  conduct  of  a 

business,  trade,  or  profession  are  not  complied 
with,  agreements  in  the  course  of  such  business, 
trade,  or  profession,  are 
(1)  Void,  if  the  condition  is  for  the  benefit  of 
the  public,  as  for  the  maintenance  of  pub- 
lic order  or  safety,  or  the  protection  of 
persons  dealing  with  those  on  whom  it 
is  imposed. 
(8)  Valid,  if  no  specific  penalty  is  attached  to 
the  specific  transaction,  and  the  condition 
Is  imposed  simply  for  administrative  pur- 
poses, such  as  the  protection  or  conven- 
ient collectiom  of  the  revenue. 

Where  it  Is  contended  tbat  an  agreement  is  illegal  as  being  In 
violation  of  a  statute  which  the  legislature  had  the  power  to  enact, 
the  question,  aside  from  an  interpretation  of  the  agreement  itself, 
is  whether  the  acts  contemplated  are  prohibited  by  the  statute; 

LAW  OOHT.^25 
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and  the  answer  to  this  question  depends  upon  the  constmction  of 
the  statute.  In  all  cases  the  intention  of  the  legislature  must  be 
ascertained,  and  must  govenL'^  If  a  statute  was  intended  to  pro- 
hibit a  particular  agreement,  or  the  acts  involved  in  its  performance, 
then  that  agreement  is  clearly  illegal  It  is  sometimes  sSdd  that  the 
policy  of  the  statute  is  to  be  considered,  but  this  can  only  be  for 
the  purpose  of  ascertaining  the  intention  of  the  legidature.  The 
courts  cannot  cut  short  or  widen  the  effect  of  legislation  according 
to  their  views  of  what  ought  to  be  the  law.  They  can  only  seek  for 
the  intention  of  the  legislature,  and  apply  the  law  as  they  find  it" 

Mala  in  Se  and  Mala  Prohibita. 

In  respect  to  the  validity  of  contracts,  the  law  does  not  make  any 
distinction  between  acts  which  are  mala  in  se,  and  which  for  this 
reason  are  prohibited  by  statute,  and  acts  which  are  mala  prohibita, 
or  wrong  merely  because  they  are  prohibited  by  statute.  After  it 
has  once  been  determined  that  a  statute  was  intended  to  prohibit 
an  act,  we  must  hold  that  an  agreement  involving  its  commission  is 
illegal,  without  regard  to  the  ground  of  prohibition,  or  the  morality 
or  immorality  of  the  act.'*  The  distinction,  however,  as  we  shall 
presently  see,  may  become  important  in  determining  the  rights  of  the 
parties  to  an  illegal  agreement 

Prohibition— Effect  qf  Penalty. 

A  statute  may  render  an  agreement  illegal  by  express  prohibition, 
or  by  imposing  a  penalty  without  an  express  prohibition.  It  may 
say  in  so  many  words  that  contracts  of  a  certain  sort  are  illegal  or 
void,  or  both;  and  where  it  thus  expressly  avoids  a  contract,  or  de- 
clares it  illegal,  no  doubt  can  arise  as  to  the  intention  of  the  legisla- 

io  Ck>pe  V.  Rowlands,  2  Mees.  &  W.  149;  MiUer  v.  Ammon.  145  U.  S.  421, 
12  Sup.  Ct  Rep.  884;  Bowditcb  v.  Insurance  Co.,  141  Mass.  292,  4  N.  B.  Bep. 
798;  Aiken  ▼.  Blaisdell.  41  Vt  655;  Griffith  v.  Wells,  3  Denio  (N.  Y.)  226; 
Harris  ▼.  Runnels,  12  How.  79;  Pangbom  v.  Westlake,  36  Iowa,  546;  Dil- 
lon V.  Allen,  46  Iowa.  299;  Lester  v.  Howard  Bank,  33  Md.  558;  Ruckman 
V.  Bergholz.  37  N.  J.  Law,  437. 

11  Barton  v.  Muir.  L.  R.  0  P.  a  184. 

»  Bank  of  U.  S.  v.  Owens,  2  Pet  527,  539;  Bensley  v.  Bignold,  5  Bam. 
A  Aid.  335;  Aubert  v.  Maze,  2  Bos.  &  P.  371;  White  v.  Bnss,  3  Gush.  (Mass.) 
448;  Puckett  v.  Alexander,  102  N.  G.  95,  8  S.  B.  Rep.  767;  P^rn  v.  Bomman, 
102  111.  523;    Lewis  v.  Welch,  14  N.  H.  294. 
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ture.  Where,  however,  the  statute  merely  imposes  a  penalty  upon 
the  carrying  out  of  the  objects  of  an  agreement,  a  question  arises 
as  to  whether  the  penalty  amounts  to  a  prohibition.  If  it  does,  the 
agreement  is  ill^al  and  void. 

Some  of  the  cases  seem  to  hold,  without  any  qualification,  that, 
whenever  a  statute  imposes  a  penalty  for  a  particular  act  or  omis- 
sion, it  impliedly  prohibits  it;  '*  but,  according  to  the  weight  of  au- 
thority, the  imposition  of  a  penalty,  though  of  great  weight  as  show- 
ing an  intention  to  prohibit,  is  only  prima  facie  equivalent  to  a  pro- 
hibition.** In  the  absence  of  anything  further  to  show  the  inten- 
tion of  the  legislature,  the  imposition  of  a  penalty  for  the  doing  of 
an  act  will  be  held  to  amount  to  a  prohibition  of  the  act;  but  if  it 
appears  from  the  object  of  the  penalty,  and  the  manner  in  which  it 
is  imposed,  that  there  was  no  intention  to  prohibit  agreements  vio- 
latmg  the  statute,  they  must  be  upheld.  If  the  object  of  the  pen- 
alty, it  has  been  said,  is  to  protect  the  public  against  fraud  or  impo- 
sition, or  to  protect  the  public  health  or  morals,  safety  or  good  order, 
the  statute  amounts  to  a  prohibition  of  acts  in  violation  of  it;  but 
if,  on  the  other  hand,  the  penally  is  imposed  merely  for  adminis- 
trative purposes,  as  for  the  protection  or  convenient  collection  of  the 
revenue,  an  agreement  in  violation  of  the  statute  will  generally  be 
upheld.'*  This  is  the  rule  generally  laid  down,  but  it  has  been  de^ 
clared  unsatisfactory.** 

«« Mffler  ▼.  Post,  1  AUen  (Mass.)  434;  Hallett  v.  Novlon,  14  Johns.  (N.  Y.) 
273.  290;  Pray  t.  Burbank,  10  N.  H.  377;  Doe  ▼.  Bumham,  31  N.  H.  426; 
Dnrgin  ▼.  Dyer,  68  Me.  143;  Cope  ▼.  Rowlands,  2  Mees.  &  W.  149;  Kleckley 
T.  Leyden,  63  Ga.  215;  McGonneU  y.  Kitchens,  20  S.  0.  430;  Bacon  y.  Lee, 
4  Iowa.  490. 

>«PoL  Cont  270;  Bensley  y.  Bignold,  6  Bam.  &  Aid.  335;  Cope  y.  Row- 
lands, 2  Mees.  A  W.  149;  Griffith  y.  Wells,  3  Denlo  (N.  Y.)  226;  Bancroft  y. 
Dumas,  21  Vt  466;  Hunt  y.  Knickerbocker,  5  Johns.  (N.  Y.)  327;  Springfield 
Bank  y.  Merrick,  14  Mass.  322;  Siedenbender  y.  Charles,  4  Serg.  &  R.  (Pa.) 
150;  Penn  y.  Bomman.  102  111.  623;'*T:ewis  vT  Welch,  14  N."  H.  294.' ~ 

MPoL  Cont.  278;  BenJ.  Sales,  432;  Lamed  y.  Andrews,  106  Mass.  435; 
Smith  y.  Mowhood,  14  Mees.  &  W.  452;  Aiken  y.  Blaisdell,  41  Vt  655;  Bis- 
bee  y.  McAUen,  39  Minn.  143,  89  N.  W.  Rep.  299;  Bailey  y.  Harris,  12  Q.  B. 
905;  Rnckman  y.  Bergholz,  37  N.  J.  Law,  437. 

n  See  Territt  y.  Bartlett,  21  Vt  184;  Aiken  y.  Blaisdell,  41  Vt  655;  Cope  y. 
Rowlands,  2  Mees.  &  W.  149. 
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Sir  William  Aubod  states  as  the  tests  of  prohibitioii,  not  only  the 
purpose  of  the  penalty,  but  also  its  continuity.  His  summary  is 
substantially  that,  where  a  penalty  is  imposed  by  statute  upon  the 
carrying  on  of  a  trade  or  business  in  a  particular  manner,  it  may  be 
assumed  prima  facie  that  agreements  made  in  breach  of  such 
statutory  provisions  are  illegal  and  void;  that  if  the  penalty  is 
imposed,  not  for  the  benefit  of  the  public  in  general  but  for  the 
security  of  the  revenue,  it  is  possible  that  the  agreement  was  only 
intended  to  be  penalized  and  not  prohibited;  that  if,  in  saidition  to 
this,  it  appears  that  the  penalty  is  imposed  once  for  all  upon  the 
offending  person,  and  not  upon  each  successive  agreement  in  breach 
of  the  statute  continuously,  it  is  almost  if  not  quite  certain  that 
agreements  so  made  are  not  intended  to  be  vitiated.*' 

Same— Omission  of  Penalty. 

The  imposition  of  a  penalty  by  statute  is  only  material  in  that  it 
shows  an  intention  on  the  part  of  the  legislature  to  prohibit  the  act 
penalized.  It  is  the  prohibition,  and  not  the  penalty,  that  renders 
illegal  agreements  in  violation  of  the  statute.  The  absence  of  a 
penalty,  therefore,  or  the  failure  of  the  penal  clause  in  the  particular 
instance,  wUl  not  prevent  the  court  from  giving  effect  to  an  express 
prohibition.** 

Doing  Indirectly  What  cannot  be  Done  Directly, 

What  the  law  forbids  to  be  done  directly  cannot  be  made  lawful 
by  doing  it  indirectly.**  Where  a  bank,  for  instance,  which  was 
itself  prohibited  from  entering  into  a  particular  transaction,  pro- 
cured its  manager  to  appear  in  the  transaction  for  its  benefit,  it  was 
held  that  the  transaction  was  unlawful,  '^upon  the  principle  that 
whatever  is  prohibited  by  law  to  be  done  directly  cannot  legally  be 

IT  Anson,  Ck)nt  173;  Brown  v.  DuifCan,  10  Bam.  ft  0»  08;  Smith  v.  How- 
hood,  14  Mees.  ft  V7.  463;  Pangbom  v.  WestlaSe,  86  Iowa,  546;  Johnson 
V.  Hulings^^lOS  Pa,  St  408;  Mandlebaum  v.  Oregorich,  17  Nev.  87, 28  Pac  Rep. 
121;  Favor  v.  Phin>rick,  7  N.  H.  8^;  Lewis  v.  Welch,  14  N.  H.  2!M;  Coming 
V.  Abbott,  54  N.  H.  469;  Lamed  v.  Andrews,  106  Mass.  435;  Rather  v.  Bank, 
J2  Pa,  St  89SL 

»  PoL  Oont  271;  Suss^  Peerage  Oase,  11  Clark  ft  F.  H8,  149. 

s»  Booth  V.  Bank  of  England,  7  Clark  ft  F.  509,  540;  Bank  of  U.  &  T. 
Owens,  2  Pet  527,  536;  Wells  v.  People.  71  IlL  532. 
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effected  by  an  indirect  and  circuitous  contrivance.'*  ••  So,  where  the 
charter  of  a  bank  forbade  the  taMng  of  a  greater  rate  of  interest 
than  6  i>er  cent,  but  did  not  say  that  an  agreement  should  be  void 
in  which  such  interest  was  taken,  the  supreme  court  of  the  United 
States  held  that  a  transaction  by  which  the  bank  discounted  a  note 
at  more  than  6  per  cent  was  void,  though  the  charter  did  not  ex- 
pressly prohibit  an  ''agreement"  to  take  higher  interest,  but  spoke 
only  of  'taking,''  not  of  "reserving,"  interest  The  court  said:  "A 
frand  upon  a  statute  is  a  violation  of  the  statute.  *  *  *  It  can- 
not be  permitted  by  law  to  stipulate  for  the  reservation  of  that 
which  it  is  not  permitted  to  receive.  In  those  Instances  in  which 
conrts  are  called  upon  to  inflict  a  penalty  *  *  *  it  is  necessarily 
otherwise;  for  then  the  actual  receipt  is  generally  necessary  to  con- 
snmmate  the  offense;  but,  when  the  restrictive  policy  of  a  law 
alone  is  in  contemplation,  we  hold  it  to  be  an  universal  rule  that  it 
is  nnlaivful  to  contract  to  do  that  which  it  is  unlawful  to  do."  *^ 

Samjt — Affreemmta  Prohibited  but  Dedared  not  Void, 

An  agreement  forbidden  by  statute  may  be  saved  from  being  void 
by  the  statute  itself.  Where  a  statute  forbids  an  agreement,  but 
says  that,  if  made,  it  shall  not  be  void,  then,  if  made,  it  is  a  contract 
which  the  courts  must  enforce.  It  would  seem  that  there  should  be 
no  question  as  to  this,  but  the  point  has  been  expressly  raised  and 
decided." 

Same — Agreements  Simply  Void  and  Unenforceable. 

Where  no  penalty  is  imposed,  and  the  intention  of  the  legislature 
appears  to  be  simply  that  the  agreement  is  not  to  be  enforced, 
neither  the  agreement  itself  nor  its  performance  is  to  be  treated  as 
unlawful  for  any  other  purpose.** 

M  Booth  V.  Bank  of  Bngland,  supra, 
n  Bank  of  U.  S.  v.  Owens,  supra, 
n  liewis  V.  Bright*  4  EL  &  BL  917.   • 
M  Postp  p.  486. 
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SAME— ^PABTICXJLAB  AGBEBMENTS  Uf  BREACH  OF 

8TATXJTK 

181.  Among  fhe  statutes  prohibiting  agreements,  the 
following  may  be  mentioned  as  the  most  important: 

(a)  Statutes  regulating  the  conduct  of  a  particular 

trade,  business,  or  profession,  or  regulating  deal- 
ings in  particular  articles  of  commerce. 

(b)  Statutes  regulating  the  traffic  in  intoxicating  liq- 

uors. 

(c)  Statutes  prohibiting  labor,  business,  etc.,  on  Sunday. 

(d)  Statutes  prohibiting  the  taking  of  usury. 

(e)  Statutes  prohibiting    gaming    and    wagers.    This 

head  includes  statutes  prohibiting  the  buying 
and  selling  of  stocks  or  commodities  for  fixture 
delivery,  where  the  parties  intend,  not  an  actual 
delivery,  but  a  settlement  by  paying  the  differ- 
ence between  the  market  and  the  contract 
price.** 

(f )  Statutes  prohibiting  lotteries. 

Regulating  Trade,  Profemon,  or  Businem, 

There  are  numerous  statutes  in  all  of  the  states,  enacted  for  the 
purpose  of  protecting  the  public  in  dealing  with  certain  classes  of 
traders  or  professional  men,  and  with  certain  articles  of  commerce. 
Protection  to  the  public  is  generally  the  object  of  these  statutes, 
and  they  are  construed  as  prohibiting  contracts  entered  into  with- 
out having  complied  with  the  prescribed  conditions.  As  falling 
within  this  class  may  be  mentioned  statutes  imposing  a  penalty 
on  dealers  who  fail  to  hare  the  weights,  measures,  or  scales  used 
by  them  approved  and  sealed  by  the  proper  officer.  Such  a  statute 
is  for  the  protection  of  the  public  against  fraud  and  imposition,  and 
amounts  to  a  prohibition  of  sales  in  measures  or  by  weights  or  scales 

s«  Independently  of  statute*  wagers  on  subjects  in  which  the  parties  have 
no  Interest  are,  In  this  country,  as  we  shall  see,  very  generally  held  illegal, 
as  being  immoral,  and  contrary  to  public  policy. 
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not  sealed,  so  tliat  a  dealer  who  has  made  such  a  sale  cannot  re- 
cover the  price.** 

Falling  within  this  class  are  also  statutes  requiring  professional 
men,  such  as  lawyers,  physicians  and  surgeons,  and  others,  to  pro- 
cure a  license,  certificate,  or  diploma  as  a  condition  precedent  to  the 
right  to  engage  in  the  practice  of  their  profession.  These  statutes 
are  intended  to  protect  the  public  against  incompetent  and  unquali- 
fied practitioners,  and  a  person  coming  within  the  statute  cannot 
recover  for  his  services  if  he  has  not  complied  with  its  provisions.** 

There  are  also,  in  most  of  the  states,  statutes  regulating  dealings 
with  certain  articles  of  commerce.  They  are  designed  either  for 
the  protection  of  the  public  against  fraud  or  imposition  from  the 
sale  of  a  spurious  article,  or  for  the  protection  of  the  public  health 
against  adulterated  articles  of  food,  or  dangerous  substances,  such 
as  powder  and  poisons.*^     Bales  of  fertilizers,  for  instance,  have 

*•  MUler  V.  Post,  1  AUen  (Majs&)  434;  Blsbee  v.  McAUen,  39  Minn.  143,  39 
N.  W.  Rep.  299;  Pinch  v.  Barclay,  87  Ga.  393,  IS  S.  B.  Rep.  566;  Baton  v. 
Kegan,  114  Mass.  433. 

••Lawyers.  Hall  v.  Bishop,  3  Daly  (N.  Y.)  109;  Ames  v.  Oilman,  10 
Mete.  (Maw.)  239;  HIttson  v.  Brown,  3  Ck>lo.  304.  But  see  Yates  v.  Rober^ 
ton.  80  Va.  475;  Harland  v.  LlUenthal,  53  N.  Y.  438.  Physicians  and 
nirgeona  BaUey  v.  Mogg,  4  Denio  (N.  Y.)  60;  Alcott  v.  Barber,  1  Wend. 
(N.  Y.)  626;  Orr  v.  Meek,  111  Ind.  40,  11  N.  E.  Rep.  787;  Coyle  v. 
Campbell,  10  Ga.  570;  Puckett  v.  Alexander,  102  N.  O.  95,  8  S.  B.  Rep. 
7OT;  Davidson  v.  Bohlman,  37  Mo.  App.  676;  Richardson  v.  Dorman,  28 
Ala.  679;  Fox  v.  Dixon  (Sup.)  12  N.  Y.  Supp.  267;  Downs  v.  Minchew, 
90  Ala.  86;  Jordan  v.  Dayton,  4  Ohio,  295;  Holland  v.  Adams.  21  Ala. 
680;  Thompson  v.  Hazen,  25  Me.  104;  Underwood  v.  Scott,  43  Kan.  714, 
23  Pac.  Rep.  ^2;  Bibber  v.  Simpson,  59  Me.  181;  Holmes  v.  Halde,  74 
Me.  28;  Dow  v.  Haley,  30  N.  J.  Law,  354;  Gardner  v.  Tatum,  81  Cal.  370, 
22  Paa  Rep.  880;  Adams  v.  Stewart,  6  Har.  (Del.)  144;  Haworth  v.  Mon^ 
gomery,  91  Tenn.  16,  18  S.  W.  Rep.  399;  Hargan  v.  Purdy  (Ky.)  20  S.  W. 
Bepu  432;  Roberts  v.  Levy  (Cal.)  31  Pac  Rep.  570.  Unlicensed  real-estate 
bnter.  Buckley  v.  Humason,  60  Minn.  195,  52  N.  W.  Rep.  385;  Johnson 
T.  HnUnga,  103  Pa.  St.  498;  Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  Rep. 
230.  UnUcensed  stockbroker.  Cope  v.  Rowlands,  2  Mees.  A  W.  149;  Hustis 
▼.  Pickards,  27  IlL  App.  270.  School  teacher  without  certificate.  Ryan  v. 
Scho(rf  Dist,  27  Minn.  433,  8  N.  W.  Rep.  146;  WeUs  v.  Feogle,  71  lU.  632. 
UnquaUfied  conveyancer.    Taylor  v.  Qas  Co.,  10  Exch.  293. 

ST  Sale  of  oleomargarine.  Waterbury  v.  Egan  (City  Ct  N.  Y.)  23  N.  Y. 
8iin».  115;  Braun  v.  Keally,  146  Pa.  St  519,  23  AtL  Rep.  38a 
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been  held  illegal  where  the  article  was  not  inspected  or  labeled  as 
required  by  statute.** 

In  many  of  the  states  there  are  statutes  prohibiting  ihe  employ- 
ment of  young  children  in  factories,  and  a  contract  for  such  em- 
ployment would  be  illegal,  so  that  a  father  could  not  recover  for  the 
services  of  a  child  so  employed.** 

Further  illustrations  of  statutes  within  this  class  are  referred  to 
below.** 

Same — Traffic  in  Intoxicating  Liquors.*^ 

An  important  dass  of  statutes  falling  under  this  head  are  statutes 
regulating  the  traffic  in  intoxicating  liquors.  In  some  cases  it  is 
the  purpose  of  the  legislature  to  prohibit  sales  of  intoxicating 
liquors  altogether;  and  there  can  be  little  difficulty  in  determining 
this  intention,  and  declaring  sales  illegal.  Some  difficulty  has 
arisen  where  the  statute  was  not  absolutely  prohibitory,  but  merely 
prescribed  certain  conditions  to  be  complied  with  by  dealers.  An 
example  is  where  a  statute  imposes  a  penalty  for  selling  without  a 
license.  It  is  generally  held  that  such  a  statute  is  not  merely  for 
purposes  of  revenue,  but  is  to  diminish  the  evils  of  intemperance, 
and  prevent  disreputable  and  objectionable  persons  from  engaging 

••  McGonneU  v.  Kitchens.  20  S.  O.  430;  Conley  v.  Sims,  71  Ga.  161;  Wood 
V.  Armstrong,  54  Ala.  150;  Pacific  Guano  Ck>.  v.  MuUen,  66  Ala.  5S2;  John- 
ston V.  McConnell,  65  Ga.  129;  Baker  v.  Burton,  31  Fed.  Rep.  401;  wmiams 
V.  Barfleld,  Id.  398;  CampbeU  v.  Segara,  81  Ala.  259,  1  South.  Rep.  714. 
Ck)ntra,  Niemeyer  v.  Wright,  75  Va,  239. 

*•  Birkett  v.  Chatterton«  18  R.  I.  299. 

40  Loan  by  pawnbroker  who  has  neglected  to  comply  with  statute.  Fer- 
gusson  Y.  Norman,  5  Bing.  N.  G.  76.  Agreement  to  pay  a  printer  for  work 
where  he  has  failed  to  print  his  name  on  the  work  as  required  by  statute. 
Bensley  v.  Bignold,  5  Barn.  &  Aid.  335.  Unlicensed  peddlers.  Stewartson  v. 
Lothrop,  12  Gray  (Mass.)  52.  Agreement  to  construct  a  buUdlng  not  comply- 
ing with  the  building  regulations.  Stevens  ▼.  Gourley,  7  O.  B.  (N.  S.)  99; 
Burger  y.  Roelsch  (Sup.)  28  N.  Y.  Supp.  460.  Failure  to  measure  wood  sold, 
as  required  by  statute.  Pray  v.  Burbank,  10  N.  H.  377.  Agreement  for 
threshing  grain,  where  the  machine  is  not  boxed  as  required  by  a  statute, 
intended  to  prevent  injury  to  workmen  on  the  machine.  DiUon  y.  AUen, 
46  Iowa,  299.  Sale  of  shingles  not  of  the  sise  prescribed  by  statute.  Wheeler 
T.  Russell,  17  Moss.  258. 

41  On  this  subject,  see  Black,  Intox.  Liq.  n  242-276. 
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in  the  bnainefls,  and  that  sales  without  a  license  are  prohibited  and 
rendered  illegal.** 

Somewhat  in  line  with  these  statutes  are  those  which  regulate  the 
conduct  of  saloons  and  other  places  where  intoxicating  liquors  are 
sold,  such  as  statutes  prohibiting  billiard  tables,  bowling  alleys, 
etc,  in  connection  with  a  saloon.  An  agreement  in  breach  of  such 
a  statute  is  illegal.  A  carpenter,  for  instance,  cannot  recover  the 
price  of  erecting  a  bowling  alley  in  a  building  appurtenant  to  a 
tavern,  where  a  statute  prohibits  it  from  being  so  kept** 

So,  also,  under  a  statute  imposing  a  penalty  on  any  person  owning 
or  controlling  any  premises-who  shall  suffer  them  to  be  used  for  the 
sale  of  spirituous  liquors,  a  person  who  owns  a  building,  and  has 
knowledge  that  his  tenant  at  will  is  using  the  premises  for  the  sale 
of  spirituous  liquors,  and  who  permits  him  to  continue  in  posses- 
sion, cannot  recover  for  use  and  occupation.** 

Qmirads  in  Breach  of  Sunday  Laws, 

The  common  law  does  not  prohibit  the  making  of  contracts  on 
Sunday,  and,  in  the  absence  of  statutory  prohibition,  such  contracts 
are  as  valid  as  if  made  on  any  other  day.*'  In  most  states,  however, 
statutes  have  been  enacted  on  the  subject,  and  it  will  be  well  to  no- 
tice shortly  some  of  the  most  general  provisions.** 

«t  Griffith  V.  Wells,  3  Denlo  (N.  Y.)  226;  Territt  v.  Bartlett,  21  Vt  184; 
Aiken  t.  Blalsdell.  41  Vt  655;  O'Bryan  v.  Fitzpatrlck,  48  Ark.  487,  3  S.  W. 
Rep.  527;  Yannoy  ▼.  Fatten,  5  B.  Mon.  (Ky.)  248;  Solomon  ▼.  Dreschler,  4 
Mhm.  278  (GU.  197);  Lewis  ▼.  Welch,  14  N.  H.  294;  Ck)bb  y.  Billings,  23  Me. 
470;  Melcholr  t.  McCarty,  31  Wis.  252;  Briggs  v.  Campbell,  25  Vt.  704; 
Bontwell  v.  Foster,  24  Vt  485;  Bancroft  y.  Dumas,  21  Yt  456;  Bach  t. 
SmlUi.  2  Wash.  T.  145,  3  Pac.  Rep.  831. 

«*  Spurgeon  t.  McBlwain.  6  Ohio,  442. 

M  If  itcheU  T.  Scott,  62  N.  H.  596.  And  a  person  who  lets  a  building  with  a 
liew  of  its  being  used  for  the  purpose  of  unlawful  traffic  in  intoxicating 
Uquors  cannot  recorer  the  rent     Post,  p.  481* 

«  Story  V.  Elliott,  8  Cow.  (N.  Y.)  27;  Sayles  v.  Smith,  12  Wend.  (N.  Y.) 
67;  Richmond  ▼.  Moore.  107  111.  429;  Bloom  ▼.  Richards,  2  Ohio  St  387; 
Amis  V.  Kyle,  2  Yerg.  (Tenn.)  81;  Hellams  ▼.  Abercrombie,  15  S.  C.  110; 
Swann  t.  Swann,  21  Fed.  Rep.  299;  Adams  v.  Gay,  19  Vt  858;  Brown  v. 
Browning,  16  R  L  422,  7  Aa  Rep.  403. 

M  Sunday  laws  are  not  an  unconstitutional  Interference  with  the  religious 
Uberty  of  the  people    State  y.  O'Rouric,  35  Neb.  614,  53  N.  W.  Rep.  591; 
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Where  the  statute,  as  is  sometiines  the  case,  ezpresslj  prohibits 
the  making  of  contracts  on  Sunday,  and  declares  that  they  shall 
be  void,  there  should  be  no  diUBcully  in  applying  it;  ^^  and,  if  a 
statute  prohibits  senrile  work  and  labor  on  Sunday,  there  can  of 
course  be  no  recovery  for  such  work.** 

In  some  states  it  is  provided  that  no  person  shall  do  any  labor, 
work,  or  business  on  Sunday.  Under  such  a  provision  all  secular 
business  is  prohibited.  Not  only  would  a  contract  to  do  work  on 
Sunday,  made  on  some  other  day,  be  illegal  because  of  the  object, 
but  a  contract  made  on  Sunday  to  work  on  another  day  would  be 
likewise  prohibited.  The  making  of  a  Q>ntract  is  secular  business, 
within  the  meaning  of  the  statute/* 

In  some  states  only  servile  work  and  labor  is  prohibited.  Under 
such  a  provision  a  contract,  whether  made  on  Sunday  or  on  some 
other  day,  to  do  servile  work  on  Sunday,  would  be  void  because 
of  the  object;  but  a  contract  made  on  Sunday  to  do  such  work 
and  labor  on  a  week  day  would  in  most  states  be  valid.    The  mak- 

State  V.  Judsre.  30  La.  Ann.  132,  1  South.  Rep.  437;  State  v.  Fernandez,  3d 
La.  Ann.  538,  2  South.  Rep.  233;  Ex  parte  Sundstroxn,  25  Tex.  App.  133» 
8  S.  W.  Rep.  207;  Scoles  v.  State,  47  Ark.  476»  1  S.  W.  Rep.  769. 

4T  Bums  V.  Moore.  76  Ala.  339. 

4«  Watts  V.  Van  Ness.  1  Hm  (N.  Y.)  76. 

«•  Northrup  v.  Foot,  14  Wend.  (N.  Y.)  248;  Fattee  v.  Oreely,  13  Mete.  (Mass.) 
284;  Towle  v.  Larrabee,  26  Me.  464;  Lyon  v.  Strong,  6  Vt  219:  Robeson  t. 
French,  12  Mete.  (Mass.)  24;  Yarney  v.  French,  19  N.  H.  233;  Nibert  v. 
Baghurst,  47  N.  J.  Eq.  201.  20  Aa  Rep.  252;  Id..  25  AtL  Rep.  474;  Calhoun 
V.  PhlUlps,  87  Ga.  482,  13  S.  E.  Rep.  593;  Goss  v.  Whitney.  27  Vt  272;  K^k^ 
ner  v.  Keefer,  6  Watt8_(Pa.)  231;  Troewert  v.  Decker,  51  Wis.  46,  8  N.  W. 
Rep.  26;  Smith  v.*  Railway  *Co.,  83  Wis.  271,  60  N.  W.  Rep.  497;  Brazee 
V.  Bryant,  50  Mich.  136,  15  N.  W.  Rep.  49;  Durant  v.  Rhener,  26  Minn.  362,  4 
N.  W.  Rep.  610.  A  notice  to  a  tenant,  therefore,  that  after  the  expiratioD 
of  his  existing  term  he  will  be  charged  an  increased  rent,  if  such  notice  is 
given  on  Sunday,  and  the  tenant  simply  remains  in  possession  after  his  term 
ends,  does  not  raise  a  contract  to  pay  such  increased  rent  Canncm  v.  Ryan, 
49  N.  J.  Law,  314,  8  Atl.  Rep.  293.  Indorsement  of  note  is  within  the  statute. 
First  Nat  Bank  v.  Kingsley.  84  Me.  Ill,  24  AtL  Rep.  794.  Selling  of  soda 
water  by  a  druggist  is  "worldly  employment"  Splane  v.  (^m.  (Pa.  Sup.) 
12  Atl.  Rep.  431.  Publication  of  newspaper.  Handy  v.  Publishing  Co.,  41 
Minn.  188,  42  N.  W.  Rep.  872.  Note  57,  infra.  Extension  of  time  of  pay- 
ment of  debt  on  Sunday  is  void.    Rush  v.  Rush  (N.  J.  Ch.)  18  Atl.  Rep.  221. 
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ing  of  a  contract,  including  the  execution  of  commercial  paperi 
is  not  generally  regarded  as  servile  work  and  labor.*® 

In  some  states  the  statute  prohibits  any  person  from  doing  any 
labor,  business^  or  work  "of  his  ordinary  calling,"  and  it  is  held 
that  contracts  or  other  business  or  work  on  Sunday  by  a  person  is 
not  illegal  unless  it  is  within  his  ordinary  calling.'*  A  real-estate 
broker  or  a  lawyer,  therefore,  would  not  violate  the  statute  by  pur- 
chasing or  selling  a  horse  on  Sunday. 

Where  the  statute  prohibits  the  exposure  of  merchandise  for 
sale  on  Sunday,  it  extends  only  to  the  public  exposure  of  commodi- 
ties for  sal^  and  does  not  prevent  private  contracts  of  sale  without 
such  exposure.'*  If  the  statute  prohibits  sales,  then,  of  course,  a 
sale  on  Sunday  is  illegal,  and  the  price  cannot  be  recovered. 

In  Maine,  and  probably  in  some  of  the  other  states,  the  statute 
provides  that  the  defense  that  a  contract  was  executed  on  Sunday 
cannot  be  made  to  an  action  thereon  unless  the  consideration  is 
returned;  ••  and  it  has  been  held,  under  such  a  statute,  that  the  de- 
feuse  cannot  be  made  if  the  consideration  is  of  such  a  nature  that 

u  Birks  v.  French,  21  Kan.  238;  Richmond  y.  Moore,  107  lU.  429;  Boynton 
T.  Page.  13  Wend.  (N.  Y.)  425.  Contra,  Reynolds  v.  Stevenson,  4  Ind.  619; 
Link  T.  Glemmens,  7  Blackf.  (Ind.)  479.  Sale  of  tickets  by  manager  of 
theater,  and  superintending  Sunday  performance,  is  "laboring  on  Sunday." 
Qaarics  v.  State,  55  Ark.  10,  17  S.  W.  Rep.  269.  Running  excursion  steam- 
boat on  Sunday  is  "worldly  employment"  Com,  y.  Reea.  10  Pa.  Co.  Ct  R. 
545l  Acknowledgment  on  Sunday  of  debt  barred  by  statute  of  limitationa. 
Thomas  t.  Hunter,  29  Md.  406.  Athletic  games  and  sports  on  Sunday  are 
Dot  within  the  prohibition  against  labor,  so  as  to  prevent  recovery  on  a 
lease  of  grounds  for  such  games.  St  Louis  Agr.  &  Mech.  Ass*n  ▼.  Delano,  37 
Mo.  App.  284;   Id.,  108  Mo.  217,  18  S.  W.  Rep.  1101. 

*i  Hazard  v.  Day,  14  AUen  (Mass.)  487  (construing  the  ^ode  Island  stat- 
ute); Allen  T.  Gardner,  7  R.  I.  22;  Amis  v.  Kyle,  2  Yerg.  (Tenn.)  31;  Saunders 
V.  Johnson.  29  Ga  526;  MUls  ▼.  WOUams.  16  S.  C.  593;  Hellams  ▼.  Aber- 
crombie,  15  S.  C.  110;  Swann  v.  Swann,  21  Fed.  Rep.  299. 

M  Boynton  ▼.  Page,  13  Wend.  (N.  Y.)  425;  Batsford  y.  Every,  44  Barb.  (N. 
Y.)  6ia  But  public  exposure  and  sale  of  newspapers  on  Sunday  is  within 
Uie  statute^  and  there  can  be  no  recovery  on  a  contract  for  publishing  an 
adrertlsement  in  a  Sunday  newspaper.     Smith  v.  Wilcox,  24  N.  Y.  353.     - 

n  Wentwortb  ▼.  Woodside,  79  Me.  156,  8  AU.  Rep.  763;  First  Nat  Bank 
T.  Kingsley,  84  Me.  Ill,  24  Aa  Rep.  794. 
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it  cannot  be  retarned,  as  in  the  case  of  a  promise  to  pay  for  the 
use  of  a  horse/^ 

Same — Works  cf  Necessity  or  Charity. 

In  all  of  the  states  the  statutes  expressly  except  from  the  pro- 
hibition works  of  necessity  or  charity,  but  as  to  what  constitutes 
a  work  of  necessity  or  charity  the  authorities  are  somewhat  con- 
flicting. 

As  a  rule,  it  may  be  said  that  whatever  must  be  done  in  order 
to  preserve  life  or  health'*  or  property,**  and  must  be  done  on 
Sunday  if  done  at  all,  is  a  work  of  necessity.*^    If  property  is  in 

■4  Wheelden  v.  Lyford,  84  Me.  114,  24  AtL  Rep.  793. 

M  Smith  ▼.  Watson,  14  Yt  332;  Aldrich  y.  Blackstone,  128  Mass.  14S. 

••Johnson  y.  People,  42  111.  App.  694  (reaping  field  of  grain);  Whltcomb  t. 
Gilman,  35  Yt  297;  Parmelee  y.  WUks,  22  Barb.  (N.  Y.)  539. 

6T  In  a  Massachusetts  case  it  was  said:  "By  the  word  'necessity'  in  the  ex- 
ception we  are  not  to  understand  a  physical  and  absolute  necessity;  but  a 
moral  fitness  or  propriety  of  the  work  and  labor  done,  under  the  circum- 
stances of  any  particular  case,  may  well  be  deemed  necessity  within  the 
statute;  and  so  it  was  decided.  In  the  construction  of  a  similar  exception  in 
the  prohibition  against  traveling  on  the  Lord's  day.  ^  ^  *"  And  the  court 
held  that  it  was  a  work  of  necessity  to  repair  a  defect  in  the  highway  which 
might  endanger  the  limbs  and  lives  of  travelers.  Flagg  y.  Inhabitants,  4 
Cush.  (Mass.)  243.  And  see  Bums  v.  Moore,  76  Ala.  339.  The  fact  that  a 
person  is  traveling  on  Sunday,  and  wishes  to  pursue  his  Journey,  does  not 
render  the  delivery  of  a  note  to  him  on  that  day  a  work  of  necessity.  Bums 
Y.  Moore,  76  Ala.  339.  The  following  contracts  have  been  held  to  be  within 
the  exceptions:  Contract  securing  indemnity  from  an  absconding  debtor 
pursued  and  overtaken  on  Sunday.  Hooper  v.  Edwards,  18  Ala.  28a  Re- 
pairing railroad  tracks.  Yonoski  v.  State,  79  Ind.  393.  Bail  bond.  Ham- 
mens  v.  State,  59  Ala.  164.  Repairing  defect  in  highway.  Flagg  v.  Inhabit- 
ants, supra.  Shoeing  horses  used  in  carrying  mail.  Nelson  v.  State,  25  Tex. 
App.  599,  8  S.  W.  Rep.  927.  Loading  vessel  where  there  is  danger  of  naviga- 
tion closing.  McOatrick  v.  Wason,  4  Ohio  St  666.  Pumping  oU  well; 
whether  a  work  of  necessity  is  a  question  of  fact,  and  not  of  law.  CgblJm^ 
GUlespie.  146  Pa.  St  ^\^  ^^^  ^^R.  Mffl,  Transportation  of  cattle  by  a 
railroad  company  is  a  work  of  necessity,  so  that  it  cannot  excuse  itself  fbr 
delay  on  the  ground  that  the  delay  was  on  Sunday.  PhUadelphia,  W.  &  B. 
R.  CJo.  T.  Lehman,  66  Md.  209.  Riding  for  exercise  is  within  the  exception. 
Sullivan  T.  Railroad  Co.,  82  Me.  196,  19  AtL  Rep.  109.  Telegram  from  husr 
band  to  wife  explaining  absence.  Burnett  t.  Telegraph  Co.,  89  Mow  App. 
699.    Telegram  to  physician.    W.  U.  TeL  Co.  r.  Grlffln,  1  Ind.  App.  46»  27 
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imminent  danger,  work  may  be  done  on  Snnday  to  save  it  If, 
however,  the  work  is  only  to  prevent  loss  on  a  secnlar  day,  as  where 
a  mill  wheel  is  cleaned  on  Snnday  because  to  do  so  on  another  day 
will  make  it  necessary  to  shut  down  and  stop  work  for  the  pur- 
pose, it  is  not  a  work  of  necessity." 

Any  act  connected  with  religious  worship,"  or  for  the  relief 
of  Buffering  or  distress,*^  is  an  act  of  charity,  and  may  be  performed 
on  Sunday. 

Same — Ineamplete  Transactions. 

The  fact  that  negotiations  are  carried  on,  and  the  terms  of  a 
contract  agreed  upon,  on  Sunday,  where  the  contract  is  not  really 

N.  £.  Rep.  113.  Telegram  announcing  death  of  father.  W.  U.  Tel.  Ga  ▼• 
WUson,  03  Ala.  32,  9  South.  Rep.  414.  The  following  have  been  held  not 
within  the  exception:  Note  given  on  Sunday  to  procure  discharge  of  a 
person  arrested  on  charge  of  bastardy.  Shippy  ▼.  Eastwood,  9  Ala.  198. 
Telegram  respecting  ordinary  business  affairs.  W.  U.  Tel.  Co.  y.  Yopst  (Ind. 
Sup.)  11  N.  B.  Rep.  la  Publication  and  sale  of  newspaper.  Handy  ▼.  Pub- 
lishing Ck>.,  41  Minn.  188,  42  N.  W-  Rep.  872;  Com.  ▼.  Matthews,  12  Pa,  Co. 
CU  R.  149,  22  Pittsb.  Leg.  J.  (N.  S.)  309;  Id.,  152Tarst."l66r25  Ati.  Rep! '548.' 
Shading  and  cuilipg-or  drosaing  hafarby  a  barber  is  iTot  within  the  exception. 
Phmips  T.  Junes,  4  dark  &  F.  234;  State  y.  Schuler,  23  Wkly.  Law  BuL 
450.  But  see^  contra,  Ungericht  y.  ^tate,  119  Ind.  379,  21  N.  B.  Rep.  1082; 
Stone  T.  Graves,  145  Mass.  353, 13  ^.  B.  Rep.  906.  Tobacco  is  not  within  the 
exception  of  a  statute  allowing  sale  of  ''drugs  or  medicines,  provisions,  or 
other  articles  of  immediate  necessity."    State  ▼.  Ohmer,  84  Mo.  App.  115. 

s*  McGrath  ▼.  Merwin,  112  Mass.  467.  And  see,  to  the  same  effect,  Ham- 
Hton  ▼.  Austin,  62  N.  H.  575.  Contra,  Hennersdorf  ▼.  State,  25  Tex.  App. 
587,  8  S.  W.  Rep.  926  (in  which  it  was  held  that  operating  an  ice  factory 
OD  Sunday  waa  a  work  of  necessity,  inasmuch  as  to  close  the  factory  oyer 
Sunday  would  result  in  losing  from  24  to  30  hours  after  resuming  operations; 
that  time  being  required  to  reduce  the  temperature  after  such  an  interrup- 
tUm). 

M  Tb  the  effect  that  church  subscriptions  made  on  Sunday  are  enf orceable^ 
see  AUen  y.  DufOe,  43  Mich.  1,  4  N.  W.  Rep.  427;  Bryan  y.  Watson,  127  Ind. 
42,  26  N.  B.  R^.  666;  Dale  y.  Knepp,  98  Pa.  St  389.  But  see  Catlett  y. 
Trustees,  62  Ind.  865.  Where  a  carriage  is  illegally  hired  oa  Sunday,  the 
ooDtract  is  not  made  legal  "because  the  hirev  did  a  kind  act  by  conyeying  a 
young  lady  home  who  had  been  *to  meeting'  during  the  day."  TiUock  y. 
Webb,  56  Me.  100.     But  see  Buck  y.  City  of  Biddeford,  infra. 

MBuck  y.  City  of  Biddeford.  82  Me.  433.  19  Atl.  Rep.  912. 
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made  until  a  week  day,  does  not  render  the  contract  illegal.*^  A 
promissory  note,  for  instance^  or  a  deed,  tliongh  written  and  signed 
on  Sunday,  is  valid  if  delivered  on  Monday,  since  it  does  not  take 
effect  until  delivery;  *'  and  a  sale  of  goods,  though  the  negotiations 
are  on  Sunday,  is  valid  if  the  goods  are  not  set  apart  and  delivered 
until  Monday."  ^ 

Same — BatyiocUiUm  and  Rescimon. 

There  are  many  cases  which  hold  that  a  contract  made  on 
Sunday,  in  violation  of  law,  may  be  ratified  on  a  subsequent  day, 
and  thereby  become  valid.*^    Other  cases  hold  the  contrary,  on 

•1  Taylor  v.  Young,  01  Wis.  314,  21  N.  W.  Rep.  408;  McKlnnis  v.  Estea,  81 
Iowa,  749,  46  N.  W.  Rep.  987;  Tuckennan  t.  Hinkey,  9  AUen  (Mass.)  452: 
Dickinson  v.  Richmond,  97  Mass.  45;  Bradley  v.  Rea,  103  Mass.  188;  Loye 
V.  Wells,  25  Ind.  503;  UhlCT^^j^plegate.  26  Pa.  St  140:  Beitfininan!a..Afc^ 
peal.  65  Pa.  St  183;  Meriwether  v.  Smith,  44  Ga.  541;  Bryant  v.  Boose,  55 
Ga.  438;  Tjler  v.  Waddington,  58  Conn.  375,  20  AtL  Rep.  335;  MerrUl  v. 
Downs,  41  N.  H.  72;  Stackpole  v.  Symonds,  23  N.  H.  229;  Gibbs  A  Sterrett 
Manufg  Co.  v.  Brucker,  111  U.  S.  597,  4  Sup.  Ct  Rep.  572;  Mosely  v.  Van- 
hooser,  6  Lea  (Tenn.)  286;  Butler  v.  Lee,  11  Ala.  885.  The  fact  that  a  bill 
of  sale  is  made  on  Sunday,  in  pursuance  of  a  sale  really  made  on  a  previous 
day,  does  not  invalidate  the  sale.  Foster  v.  Wooten,  67  Miss.  540,  7  South. 
Rep.  501.     But  see  HancheU  v.  Jordan,  43  Minn.  149,  45  N.  W.  Rep.  617. 

•>  King  V.  Fleming,  72  lU.  21;  Bell  v.  Mahin,  69  Iowa,  408,  29  N.  W.  Bep. 
331;  Hill  V.  Dunham,  7  Gray  (Mass.)  543;  Stacey  v.  Kemp,  97  Mass.  166; 
liovejoy  V.  Whipple,  18  Vt  879;  Hilton  v.  Houghton,  35  Me.  143;  Gibbs  & 
Sterrett  Manufg  Ck>.  v.  Brucker,  111  U.  S.  597,  4  Sup.  Ct  Rep.  572;  Schwab 
▼.  Rigby,  38  Minn.  395,  38  N.  W.  Rep.  101;  Dohoney  v.  Dohoney,  7  Bush 
<Ky.)  217;  Beman  v.  Weasels,  53  Mich.  549.  19  N.  W.  Rep.  179;  Lamore  t. 
FrUbie,  42  Mich.  186,  3  N.  W.  Rep.  910;  Wilson  v.  Winter,  6  Fed.  Rep.  la 
So,  where  one  of  two  partners  executes  an  assignment  on  Sunday,  but  the 
other  partner  executes  and  delivers  it  on  a  secular  day,  the  instrument  is 
Talld.     FarweU  v.  Webster,  71  Wis.  485,  37  N.  W.  Rep.  437. 

•8  RosenblaU  v.  Townsley,  73  Mo.  536;  Banks  v.  Werta,  18  Ind.  203. 
Where,  however,  a  contract  of  sale  is  made  and  the  property  delivered  on 
Sunday,  the  transaction  violates  the  Sunday  law,  though  the  price  Is  paid 
on  Monday.  Grant  v.  McGrath,  56  Conn.  333,  15  Aa  Rep.  87a  But  see 
Banks  v.  Werts,  supra. 

•«  Russell  V.  Murdock,  79  Iowa,  101,  44  N.  W.  Rep.  237;  Kuhns  v.  Gates, 
02  Ind.  66;  Adams  v.  Gay,  19  Vt  358;  Harrison  v.  Ck)lton,  31  Iowa,  16; 
Parker  v.  Pitts,  73  Ind.  597;  Banks  v.  Werts,  13  Ind.  203;  Melchoir  v.  Mc- 
carty, 31  Wis.  256;  Gwinn  v.  Slmes,  61  Mo.  335;  Wilson  v.  MUligan,  75  Ma 
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the  groond  that  the  Sunday  agreement,  being  void,  is  incapable 
of  ratification.^  On  this  point,  therefore,  there  is  a  direct  con- 
flict 

If  a  contract  cannot  be  made  on  Sunday,  a  contract  made  on  a 
previous  day  cannot  be  rescinded  on  Sunday.** 
Unary. 

At  common  law  a  man  could  contract  for  and  recover  any  amount 
of  interest  for  a  loan  of  money  that  the  borrower  might  be  willing 
to  give;  but,  to  protect  persons  in  necessity  against  unconscionable 
exactions,  usury  laws  have  been  enacted  in  most  of  the  states, 
prescribing  a  legal  rate  of  interest  In  some  states  any  rate  of  in- 
terest is  still  allowed  to  be  contracted  for,  if  the  contract  is  in 
writing,  but  in  most  states  no  more  than  the  prescribed  rate  can  be 
charged. 

In  New  York  and  some  of  the  other  states  the  contract  in  which 
usury  is  charged  is  declared  void.  In  Illinois,  Wisconsin,  and  many 
other  states  the  contract  is  not  void,  but  the  entire  interest  is 
forfeited.  In  Michigan  and  a  number  of  other  states  only  the  ex- 
cess of  interest  charged  is  forfeited;  the  legal  amount  is  neverthe- 
less recoverable. 

Difficult  questions  often  arise  in  determining  what  amounts  to 
usury.  The  following  general  rules  may  be  stated:  In  the  first 
place  there  must  be  a  lending  and  borrowing  of  money.  If  it  is 
so  understood  by  the  parties,  no  shifting  or  contrivance  for  the  pur- 
pose of  disguising  the  real  nature  of  the  transaction  can  avail  to 
evade  the  statute;  and,  on  the  other  hand,  if  it  was  not  a  borrow- 

41;  Campbell  t.  Young,  9  Bosh  (Ky.)  246;  WiUiamson  ▼.  Brandenberg,  6  Ind. 
App.  97,  32  N.  B.  Rep.  1022;  Sumner  y.  Jones,  24  Vt  317;  Flinn  ▼.  St  John, 
51  Vt  334;  Sayles  y.  WeUman,  10  R.  I.  486;  Hopkins  ▼.  Stefan,  77  Wis.  45, 
45  N.  W.  Bep.  076;  Haadce  ▼.  Knights  of  Liberty  Social  &  Literary  Club, 
76  Md.  429,  25  Atl.  Rep.  422;  Van  Hoven  v.  Irish,  10  Fed.  Rep.  13.  Account 
stated  (HI  a  week  day  for  indebtedness  arising  out  of  a  sale  on  Sunday. 
Melcboir  t.  McCarty,  31  Wis.  252. 

•A  Day  T.  McAllister,  15  Gray  (Mass.)  433;  AUen  y.  Doming,  14  N.  H.  133; 
Winfield  t.  Dodge,  45  Mich.  355,  7  N.  W.  Rep.  906;  Tillock  ▼.  Webb,  56  Me. 
100;  Plaisted  y.  Palmer,  63  Me.  576;  Kountz  v.  Price,  40  Miss.  341;  Grant 
T.  McGiath,  56  Conn.  883,  15  Atl.  Rep.  370.  But  see  WlncheU  t.  Carey,  lift 
Man.  560. 

—  Benedict  t.  Bachelder.  24  Mich.  425. 
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ing  and  lending,  it  cannot  be  brongbt  within  the  statute.*^  The 
parties  to  a  contract,  for  instance,  may  agree  on  a  sum  as  stipa- 
lated  damages  in  case  of  breach,  and  it  may  be  recovered,  though  it 
exceeds  the  legal  interest  on  the  value  of  property  which  should 
have  been  paid/*  So,  also,  on  a  loan  of  chattels,  the  agreed  com- 
pensation may  be  recovered,  though  it  exceeds  what  would  be  the 
legal  rate  of  interest  on  the  value  of  the  chattel ;  ••  and,  after  a 
negotiable  instrument  has  been  executed  and  delivered,  it  is  not 
usury  for  a  person  to  buy  it  from  the  holder  at  a  discount  greater 
than  the  legal  rate  of  interest,  except,  according  to  some  opinionSi 
in  the  case  of  accommodation  paperJ^    In  neither  of  these  cases 

«T  Tyson  Y.  Rlckard,  3  Har.  ft  J.  (Md.)  109;  Price  v.  CampbeU,  2  Gall  (Va.) 
110;  Ferguson  v.  Sutphen,  3  Oilman  (111.)  547;  Osborn  v.  McCowen,  25  ni 
218;  Struthers  ▼.  Drexel,  122  U.  S.  487.  7  Sup.  Ct  Rep.  1293;  Hathaway  t. 
Hagan,  59  Vt  75,  8  AtL  Rep.  ^8;  Galther  v.  Clark,  67  Md.  18,  8  AtL  Rep. 
740;  Hartranft  v.  UhUnger,  115  Pa.  St  270,  8  Atk  Rep.  244;  Lukens  t. 
Hazlett,  37  Minn.  441,  35  N.  W.  Rep.  265;  Pope  v.  MarsbaU,  78  Ga.  635, 
4  S.  E.  Rep.  116;  Drury  v.  Wolfe,  34  111.  App.  23;  Id.,  134  lU.  294, 25  N.  E.  Rep. 
626.  Money  paid  above  the  legal  rate  for  the  forbearance  of  an  existing 
debt  is  usury.  Hathaway  v.  Hagan,  supra.  Charging  "banker's  oommis- 
slon."  Bowdoin  v.  Hammond  (Md.)  28  AtL  Rep.  769.  An  agreem^t  by 
whioh  a  party  lends  United  States  bonds  and  the  borrower  agrees  to  pay  over 
to  the  owner  the  interest  paid  by  the  goyemment,  and  6  per  ceitt  in  addi- 
tion, is  not  a  contract  for  the  loan  of  money.  Marshall  v.  Rice,  85  Tenn. 
502,  3  S.  W.  Rep.  177.  Loans  by  building  and  loan  association.  Jaekson 
T.  Cassidy,  68  Tex.  282,  4  S.  W.  Rep.  541;  Tilley  v.  American  Bldg.  &  Loan 
Ass'n,  52  Fed.  Rep.  618;  Succession  of  Latchford,  42  La.  Ann.  529,  7  South. 
Rep.  628;  Hensel  v.  Association,  85  Tex.  215,  20  S.  W.  Rep.  116;  Interna- 
tional Bldg.  &  Loan  Ass'n  v.  Abbott,  85  Tex.  220,  20  S.  W.  Rep.  118;  Sulli- 
yan  v.  Association,  70  Miss.  94,  12  South.  Rep.  590;  Reeve  v.  Association,  56 
Arte.  335,  19  S.  W.  Rep.  917.  Four  things,  it  is  said,  are  necessary  to  consti- 
tute usury:  (1)  A  loan,  express  or  implied;  (2)  an  understanding  between 
the  parties  that  the  money  shall  be  or  may  be  returned;  (3)  that  for  sudi 
loan  a  greater  rate  of  interest  than  is  allowed  by  law  shall  be  paid,  at 
agreed  to  be  paid;  and  (4)  a  corrupt  intent  to  take  more  than  the  legal  rata 
for  the  use  of  the  sum  loaned.     Balfour  v.  Davis,  14  Or.  47,  12  Pac  R^.  89. 

••  Tardeveau  v.  Smith,  Hard.  (Ky.)  175;  Blackburn  v.  Hayes  (Ark.)  27  S.  W. 
Rep.  240. 

M  Hall  V.  Haggart,  17  Wend.  (N.  Y.)  280;  BuU  ▼.  Rice,  6  N.  Y.  315. 

TO  Lloyd  V.  Keech,  2  Conn.  175;  Nich<^  v.  Fearson,  7  Pet  103;  Munn  t. 
Commission  Co.,  15  Johns.  (N.  Y.)  44;  Cram  y.  Hendricks.  7  Wend.  (N.  Y,) 
569;  Jackson  v.  Travis,  42  Minn.  438,  44  N.  W.  Rep.  31^;   Holmes  y.  Bank. 
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is  there  a  loan  or  forbearance  of  money.^*  As  already  said,  how- 
erer,  the  contract  must  be  made  bona  fide,  and  not  as  a  cover  for 
a  loan." 

It  has  also  been  held  that  if  a  person  agrees  to  pay  a  specific 
sum^  exceeding  the  lawful  interest,  provided  he  does  not  pay  the 
principal  by  a  day  certain,  it  is  not  usury,  since  by  a  punctual  pay- 
ment of  the  principal  he  may  avoid  the  payment  of  the  sum  stated, 
which  is  considered  as  a  penalty;  ^*  and,  further,  that  where  a  loan 

53  Minn.  350,  65  N.  W.  Rep.  555;  Glaflin  y.  Boorum.  122  N.  X.  885,  25  N.  B. 
BepL  360;  Chase  Nat  Bank  y.  Faurot  (Sup.)  25  N.  Y.  Supp.  447;  Rodecker  y. 
Uttanor,  60  Fed.  Rep.  857.  There  is  some  conflict  of  opinion  on  this  ques- 
tion. The  qnestion  is  folly  discussed,  and  the  authorities  collected,  in  Dick- 
erman  y.  Day,  31  Iowa,  444,  7  Am.  Rep.  156. 

n  See,  also.  Tmby  y.  MosgroYe,  118  Pa.  St  89.  11  AtL  Rep.  806;  Appeal  of 
Trine  (^a.  Sup.)  13  AtL  Rep.  765.  If  a  person  sells  chattels  or  land  on  credit, 
the  fact  that  he  charged  a  larger  sum  than  he  would  haYe  charged  if  he  had 
sold  for  cash  does  not  render  the  transaction  usurious.  Bull  y.  Rice,  5  N.  Y. 
315;  Brooks  y.  AYery,  4  N.  Y.  225;  Gilmore  y.  Ferguson,  28  Iowa,  220; 
Swayne  y.  Riddle,  37  W.  Ya.  291,  16  S.  E.  Rep.  512;  Brown  y.  Gardner,  4 
Lea  (Tenn.)  145;  Graeme  y.  Adams,  23  Grat  (Ya.)  225;  Wheeler  y.  March- 
tMmks,  32  a  a  594,  10  S.  B.  Rep.  1011;  Bass  y.  Patterson,  68  Miss.  310,  8 
South.  Rep.  849.  Contra,  Fisher  y.  Hoover,  3  Tex.  GiY.  App.  81,  21  S.  W. 
Rep.  030.  Where,  for  instance,  upon  a  purchase  of  land  the  Yendee  agrees 
to  pay,  as  part  of  the  purchase  price,  a  rate  of  interest  on  the  deferred  pay- 
ments in  excess  of  the  legal  rate,  the  contract  is  not  usurious.  Askin  y« 
Lebos  (Ky.)  4  a  W.  Rep.  305;  Reger  y.  O'Neal,  33  W.  Ya.  159,  10  S.  E.  Rep. 
375;  Dykes  y.  Bottoms  (Ala.)  13  South.  Rep.  582.  For  other  cases  in  which 
it  has  been  held  that  the  relation  of  borrower  and  lender  did  not  exist,  see 
Appeal  of  Donehoo  (Pa.  Sup.)  15  AtL  Rep.  924;  Niebuhr  y.  Schreyer  ((^m. 
PL)  13  N.  Y.  Supp.  809;  McComb  y.  Association,  134  N.  Y.  596,  31  N.  B.  Rep. 
613;  DuYal  y.  Neal,  70  Miss.  288,  12  South.  Rep.  145;  Eddy  y.  Northup  (Ky.) 
23  S.  W.  Rep.  353.  Sale  or  loan.  EUenbogen  y.  Griffey,  55  Ark.  268, 18  S.  W.  Rep. 
126l  Sale  below  par  of  city  bonds  bearing  highest  rate  of  interest  not  usuri- 
ooa   City  of  Memphis  y.  Bethel  (Tenn.)  17  S.  W.  Rep.  191. 

n  Lloyd  y.  Scott,  4  Pet  205.  Discount  of  paper  as  a  coYer  for  a  loan. 
(SinrchiU  y.  Suter,  4  Mass.  156;  Jones  y.  Hake,  2  Johns.  Gas.  (N.  Y.)  60; 
Wilkie  Y.  RooseYelt,  3  Johns.  Gas.  (N.  Y.)  66;  Claflin  y.  Boorum,  122  N.  Y. 
385, 25  N.  E.  Rep.  360. 

1*  Uoyd  Y.  Scott,  4  Pet  205;  Gambril  y.  Doe,  8  Blackf.  (Ind.)  140;  Fisher 
Y.  Anderson,  25  Iowa,  28;  Righter  y.  Warehouse  Co.,  99  Pa.  St  289;  M'Nairy 
r.  Bell,  1  Yerg.  (Tenn.)  502;  Downey  y.  Beach,  78  lU.  53;  DaYis  y.  Rider,  53 
UL  416;  Walker  y.  Abt  83  lU.  226;  Ramsay  y.  Morrison,  39  N.  J.  Law, 
591;  Upton  y.  G'Donahue,  32  Neb.  565,  49  N.  W.  Rep.  267;  Ck>nrad  y.  Gibbon, 

LAW  C0HT.—d6 


402  LEGALITY   OF  OBJECT.  [Ch.  8 

is  made,  to  be  returned  at  a  fixed  day,  with  more  than  the  legal  rate 
of  interest,  depending  on  a  casualty  which  hazards  both  principal 
and  interest,  the  contract  is  not  usurious;  but  where  the  interest, 
only,  is  hazarded,  it  is  usury.''* 

As  to  whether  it  is  usury  to  chaise  compound  interest, — ^that  is, 
interest  upon  overdue  interest, — ^the  decisions  are  conflicting,  but 
according  to  the  weight  of  authority  it  is  not  so  regarded;  but 
interest  cannot  be  charged  on  interest  not  due.'*  It  is  not  usnrr 
to  provide  for  payment  of  an  attorney's  fee  if  the  debt  has  to  be 
collected  by  suit;'*    nor  to  require  payment  in  advance  of  the 

29  Iowa,  120;  Hackenberry  v.  Shaw,  11  Ind.  892;  Rogers  v.  Sample,  33 
Miss.  310.  But  see  Carroll  Ck>.  Sav.  Bank  v.  Strother.  28  S.  G.  50i,  6  S.  E. 
Rep.  313;  Seekel  v.  Norman.  78  Iowa.  254,  43  N.  W.  Rep.  190. 

74  Lloyd  V.  Scott,  4  Pet  205;  Trnbyv.  Mosgrove,  118  Pa,  St  89.  11  Atl. 
Rep.  806;  Thomdlke  v.  Stone,  11  PlclET  (Mass.)  183;  Wilson  v.  Kilburn.  1 
J.  J.  Marsh.  (Ky.)  494;  Spencer  y.  Tilden,  5  Cow.  (N.  Y.)  144. 

T8  Stewart  v.  Petree.  55  N.  Y.  021;  Young  v.  Hill.  07  N.  Y.  102;  Culver  v. 
Bigelow.  43  Vt  249;  Quimby  Y.  Cook,  10  Allen  (Mass.)  32;  Wilcox  v.  How- 
land.  23  Pick.  (Mass.)  167;  Merck  v.  Mortgage  Ck>.  (Ga.)  7  S.  E.  Rep.  265; 
Austin  y.  Bacon,  28  Wis.  416;  Taylor  v.  Hiestand,  46  Ohio  St  345,  20  N.  E. 
Rep.  345;  Fobes  v.  Cantfield,  3  Ohio,  17;  Gllmore  v.  Bissell.  124  111.  488.  16 
N.  B.  Rep.  925;  Brown  v.  Vandyke,  8  N.  J.  Bq.  795;  Keiser  v.  Decker,  29 
Neb.  92.  45  N.  W.  Rep.  272;  Telford  y.  Carrels,  132  111.  550,  24  N.  B.  Rep. 
573;  Hale  v.  Hale,  1  Cold.  (Tenn.)  232;  Woods  y.  Rankin,  2  Heisk.  (Tenn.) 
46;  Ginn  y.  Security  Co.,  92  Ala.  135,  8  South.  Rep.  388;  Brown  y.  BanlL 
(Iowa)  53  N.  W.  Rep.  410.  See.  for  dlstlncUons,  Cox  y.  Brookshlre,  76  N.  0. 
814;  Simpson  y.  BYans,  44  Minn.  419,  46  N.  W.  Rep.  908;  Kimbrough  t. 
Lukins,  70  Ind.  373;  Drury  y.  Wolfe,  134  111.  294.  25  N.  E.  Rep.  626;  Leonard 
Y.  Patton,  106  111.  99;  Mathews  y.  Toogood  (Neb.)  37  N.  W.  Rep.  265;  Hocb- 
mark  v.  Rlchler  (CJolo.  Sup.)  26  Pac.  Rep.  818;  Young  y.  Hill,  supra.  In 
some  jurisdictions,  howeYer,  the  courts  have  refused  to  allow  recoTery  of 
interest  on  interest,  on  the  ground  that  it  savored  of  usury,  and  was  contraiy 
to  the  policy  of  the  law.  See  Bowman  v.  Neeley  (111.  Sup.)  37  N.  E.  Rep. 
840;  Wilcox  v.  Howland,  supra;  Henry  v.  Flagg,  13  Mete  (Mass.)  64;  Cox 
v.  Smith,  1  Nev.  133. 

ToWeatlierby  v.  Smith,  30  Iowa,  131;  Dorsey  v.  Wolff  (III.)  32  N.  E.  Rep 
495;  Williams  v.  Flowers,  90  Ala.  130.  7  South.  Rep.  439;  Merclc  v.  Mortga.ee 
Co.  (Ga.)  7  S.  E.  Rep.  265;  Smith  v.  Silvers,  32  Ind.  321;  First  Nat  Bank  v. 
Cauatsey,  34  Ind.  149;  National  Bank  v.  Danforth,  80  Ga.  55,  7  S.  E.  Rep. 
540;  Farmers'  Bank  v.  Barton,  21  111.  App.  403;  Barton  y.  Farmers*  Bank. 
122  111.  352,  13  N.  E.  Rep.  503;  Ricker  v.  Scofleld,  28  III.  App.  32;  Haldeman 
Y.  Insurance  Co.,  120  111.  390,  11  N.  E.  Rep.  526;   Shelton  v.  Aultman,  82  Ala. 
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highest  legal  rate;*^  nor,  under  some  circumstances,  to  pay  a 
broker  a  commission,  or  for  expenses,  for  procuring  the  loan,^* 

315.  8  South.  Rep.  232;  Fowler  r.  Trust  Co.,  141  U.  S.  411.  12  Sup.  Ct  Rep. 
8.    It  is  otherwise  by  express  statutory  provisions  in  some  states. 

TT  Parker  v.  Cousins,  2  Grat  (Va.)  372;  Telford  v.  Garrels,  132  IlL  550, 
24  N.  B.  Rep.  573;  Meyer  y.  Muscatine^  1  WalL  884;  Vahlberg  v.  Keaton, 
51  Ark.  534.  11  S.  W.  Rep.  878;  Goodrich  y.  Reynolds,  31  111.  490;  McGill 
▼.  Ware,  4  Scam.  (111.)  21;  Fowler  v.  Trust  Co.,  141  U.  S.  884,  12  Sup.  Ct 
Rep.  1;  Bnglish  y.  Smock,  34  Ind.  115;  Newell  y.  Bank,  12  Bush  (Ky.)  57; 
Rose  V.  Munford  (Neb.)  54  N.  W.  Rep.  129;  MaxweU  v.  WlUett,  49  IlL  App. 
564;  Hawks  y.  Weaver,  46  Barb.  (N.  Y.)  164;  Mackenzie  v.  Flannery  (Ga.) 
16  S.  E.  Rep.  710. 

»•  Suydam  v.  WestfaU,  4  Hill  (N.  Y.)  211;  Matthews  y.  Coe,  70  N.  Y.  239; 
Merck  y.  Mortgage  Co.  (Ga.)  7  S.  B.  Rep.  265;  Boardman  v.  Taylor,  66  Ga. 
638;  Haldemau  y.  Insurance  Co.,  120  IlL  390, 11  N.  B.  Rep.  526;  New  England 
Mortg.  Sec.  Co.  v.  Gay,  33  Fed.  Rep.  636;  Thomas  y.  Miller,  39  Minn.  339, 
40  N.  W.  Rep.  358;  Baird  y.  Millwood,  51  Ark.  548, 11  S.  W.  Rep.  881;  Cockle 
Y.  Flack,  93  U.  S.  344;  Pass  t.  Security  Co.,  66  Miss.  305,  6  South.  Rep.  239; 
Hogbes  Y.  Griswold,  82  Ga.  299,  9  S.  E.  Rep.  1092;  Hall  y.  Daggett,  6  Cow. 
(N.  Y.)  CSS;  Nourse  v.  Prime,  7  Johns.  Ch.  (N.  Y.)  69;  Morton  v.  Thurber, 
85  N.  Y.  550;  Telford  y.  Garrels,  132  111.  550,  24  N.  B.  Rep.  573;  Ginn  v. 
Security  Ca,  92  Ala.  135,  8  South.  Rep.  388;  White  y.  Dwyer,  31  N.  J.  Eq. 
40;  DaYis  y.  Sloman,  27  Neb.  877,  44  N.  W.  Rep.  41;  Ammondson  y.  Ryan, 
111  111.  506;  Weems  y.  Jones,  86  Ga.  760,  13  S.  E.  Rep.  89.  Eyen  the  lender 
himself,  it  has  been  held,  may  charge  for  extra  seryices  and  expenses  ren- 
dered or  incurred  by  him  in  good  faith,  for,  to  constitute  usury,  the  charge 
must  be  for  the  loan  or  forbearance.  Atlanta  Min.  Co.  y.  Gwyer,  48  Ga.  9; 
Morton  y.  Thurber,  85  N.  Y.  550;  Ammondson  y.  Ryan,  111  lU.  506;  De 
Forest  Y.  Strong,  8  Conn.  513;  Dayton  y.  Moore,  30  N.  J.  Eq.  543;  Daley  y. 
Investment  Co.,  43  Minn.  517,  45  N.  W.  Rep.  1100;  Swanstrom  y.  Balstad 
(Minn.)  53  N.  W.  Rep.  618;  Thurston  v.  Cornell,  38  N.  Y.  281;  Trotter  v. 
Cnrtis,  19  Johns.  (N.  Y.)  160;  Matthews  y.  Coe,  70  N.  Y.  239.  But  see  Jack- 
son Y.  May,  28  111.  App.  305.  But  if  the  lender  exacts  a  bonus  in  addition  to 
the  interest  at  the  legal  rate,  it  is  usury.  Fanning  y.  Dunham,  5  Johns.  Ch. 
(N.  Y.)  122;  Hewitt  y.  Dement,  57  111.  500;  Walter  v.  Poutz,  52  Md.  147: 
Andrews  v.  Poe,  30  Md.  485;  Harris  y.  Wicks,  28  Wis.  198;  Stark  y.  Sperry, 
6  Lea  (Tenn.)  411;  Rowland  y.  Bull,  5  B.  Mon.  (Ky.)  146.  But  the  exacting  of 
a  bonus  or  commission  by  an  agent  as  a  condition  of  making  a  loan  at  legal  in- 
terest for  his  principal,  without  the  knowledge  or  consent  of  the  latter,  does  not 
constitute  usury  in  the  principal.  Condit  y.  Baldwin,  21  N.  Y.  219;  Esteves  y. 
Purdy,  66  N.  Y.  446;  BeU  y.  Day,  32  N.  Y.  165;  Stillman  v.  Northrup,  109 
N,  Y.  473.  17  N.  B.  Rep.  379;  Van  Wyck  y.  Watters,  81  N.  Y.  352;  New 
England  Mortg.  Sec.  (>>.  y.  Townes  (Miss.)/1  South.  Rep.  242;  Acheson  y. 
Chase,  28  Minn.  2U,  9  N.  W.  Rep.  734;  Brigham  y.  Myers,  51  Iowa,  397,  1  N. 
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provided,  as  in  other  cases,  it  is  not  a  cover  for  a  usarioos  transac- 
tion.^* It  has  been  held  that  it  is  usury  to  delay  payment  of  the 
money  loaned,  and  exact  interest  for  the  full  time.** 

If  a  contract  reserves  excessive  interest  merely  because  of  a  mis^ 
taken  calculation,  it  is  not  for  that  reason  usurious.  There  must 
be  an  intention  to  charge  and  to  pay  the  iU^al  rate.*^ 

W.  Rep.  613;  Qokej  v.  Knapp,  44  Iowa,  32;  BalHnger  v.  Bourland,  87  III. 
513;  Boylston  v.  Bain,  90  111.  283;  Conover  v.  Van  Meter,  18  N.  J.  Bq.  481; 
Manning  v.  Young,  28  N.  J.  Eq.  568;  WUliams  v.  Bryan,  68  Tex.  593,  5  S. 
W.  Rep.  401;  lAue  v.  Washington  Ins.  Co.,  46  N.  J.  Bq.  316,  19  Aa  Bep^ 
617;  May  v.  Flint,  54  Ark.  573, 'l6  S.  W.  Rep.  575;  Boardman  v.  Taylor,  UG 
Ga.  638;  Ammerman  v.  Ross  (Iowa)  51  N.  W.  Rep.  6;  Dreyfus  v.  Bumes,  53 
Fed.  Rep.  410.  Not  even  where  the  agent  is  the  general  agent  of  the  lender 
to  loan  money,  if  the  illegal  exaction  from  the  borrower  is  solely  for  the 
agent's  benefit,  and  without  the  knowledge  or  sanction  of  the  lender,  and  he 
in  no  way  ratifies  it  Stein  v.  Swenson,  44  Minn.  218,  46  N.  W.  Rep.  3Ga 
But  see  Kemmitt  v.  Adamson,  44  Minn.  121,  46  N.  W.  Rep.  327.  If  the  prin- 
cipal knows  of  the  exaction  by  his  own  agent,  the  contract  is  usurious. 
Banks  v.  Flint,  54  Ark.  40,  14  S.  W.  Rep.  760,  16  S.  W.  Rep.  477;  BUven  v. 
Lydecker,  130  N.  Y.  102,  28  N.  B.  Rep.  625;  Payne  v.  Newcomb,  100  IlL  Cll. 
Payment  to  attorney  for  examining  title.  Goodwin  v.  Bishop^  145  111.  421, 
34  N.  B.  Rep.  47.  A  bonus  paid  by  a  borrower  to  his  own  agent  for  pro- 
curing a  loan  is  no  part  of  the  sum  paid  for  the  loan,  and  is  not  to  be  con- 
sidered on  an  issue  of  usury.  Dryfus  v.  Bumes,  53  Fed.  Rep.  410;  Goodwin 
V.  Bishop,  145  111.  421,  34  N.  B.  Rep.  47;  Grieser  v.  Hall  (Minn.)  57  N.  W. 
Rep.  462.  But  see,  contra,  where  the  lender  knew  of  the  payment  Brown  v. 
Brown  (S.  C.)  17  S.  B.  Rep.  452  (Mclver,  O.  J.,  dissenting).  And  see  Holt  v. 
Kirby  (Ark.)  21  S.  W.  Rep.  432. 

T*  Sherwood  v.  Roundtree,  32  Fed.  Rep.  113;  Pfenning  v.  Scholer,  43  N.  J. 
Bq.  15, 10  Aa  Rep.  833;  Sanford  v.  Kane,  133  111.  190,  24  N.  B.  Rep.  414. 

80  Barr's  Adm'x  v.  African  M.  B.  Church  (N.  J.  Ch.)  10  Aa  Rep.  287.  But 
where  the  negotiation  for  a  loan  is  transacted  through  the  mails,  and  a  rea- 
sonable time  transpires  between  the  date  of  the  execution  of  the  securities, 
which  bear  interest  from  their  date,  and  their  final  acceptance,  and  d^ivery 
to  the  mortgagor  of  the  money  loaned,  and  there  is  no  intention  to  exact  an 
unlawful  rate  of  interest,  there  is  no  usury  because  of  such  lapse  of  time. 
Daley  v.  Investment  Co.,  43  Minn.  517,  45  N.  W.  Rep.  1100.  Nor  does  the 
delay  render  the  contract  usurious  where  it  is  due  to  the  failure  of  the  boi^ 
rower  to  have  the  title  to  the  land  on  which  the  loan  is  to  be  secured  made 
clear  of  incumbrances  as  agreed.    Rose  v.  Munford  (Neb.)  54  N.  W.  Rep.  129. 

•1  Tyson  v.  Rickard,  3  Har.  &  J.  (Md.)  109;  Bevier  v.  Covell,  87  N.  Y.  GO; 
Gibson  v.  Steams,  3  N.  H.  185;  Smythe  v.  Allen,  67  Miss.  146,  6  South.  Rep. 
627;   Bearce  v.  Barstow,  9  Mass.  45;   Brown  v.  Bank  (Iowa)  53  N.  W.  Rep. 
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A  note  given  for  a  balance  due  on  previous  notes  which  were 
QsurionSy  or  in  renewal  of  usnrions  notes,  is  itself  tainted  with 
usury,"  but  a  note  given  to  a  third  party  for  money  to  be  applied 
in  payment  of  other  notes  which  -were  usurious  is  not  itself 
Dsarious.** 

Wagen  and  OambUng  Transacticms. 

A  '^wager^  has  been  defined  as  a  contract  conditional  upon  an 
event  in  which  the  parties  have  no  interest  except  that  which  they 
create  by  the  wager;**  but  this  attempts  to  limit  the  term  to 
contracts  not  permitted  by  law,  and  is  not  broad  enough.    Parties 

410;  Lloyd  v.  Scott,  4  Pet  205;  Price  v.  CampbeU,  2  CaU  (Va.)  110;  McFar- 
land  V.  State  Bank,  4  Ark.  44;  Henry  v.  Sansom,  2  Tex.  Civ.  App.  150,  21 
&  W.  Bep.  69;  McElfatrick  v.  Hicks,  21  Pa.  St  402. 

M  CottreU  V.  Sonthwick,  71  Iowa,  50,  32  N.  W.  Rep.  22;  Bxley  v.  Berryhill, 
37  Minn.  182,  33  N.  W.  Rep.  567;  Parsons  v.  Babcock  (Neb.)  58  N.  W.  Rep. 
726;  McDonald  v.  Aufdengarten  (Neb.)  59  N.  W.  Rep.  762;  Exeter  Bank  v. 
Orchard  (Neb.)  58  N.  W.  Bep.  144;  Levey  v.  Allien  (Sup.)  25  N.  Y.  Supp.  352. 
U,  however,  a  nsurious  contract  is  mutually  abandoned  by  the  parties,  and 
the  securities  canceled  or  destroyed,  so  that  they  may  not  become  the  founda- 
tion of  an  action,  and  the  borrower  then  makes  a  contract  to  pay  the  amount 
actually  received  by  him,  this  last  contract  will  not  be  tainted  with  the 
original  usury.  Sheldon  v.  Haxtun,  91  N.  Y.  125;  Levey  v.  Allien,  supra; 
Porter  v.  Jeflferles  (S.  C.)  18  S.  E.  Rep.  229. 

M  CottreU  V.  Sonthwick,  71  Iowa,  50,  82  N.  W.  Rep.  22;  Vaught  v.  Rider, 
83  Va.  ^9,  8  S.  E.  Rep.  298;  Trimble  v.  Thorson,  80  Iowa,  246,  45  N.  W. 
Rep.  742;  Brown  v.  Bank  (Iowa)  53  N.  W.  Rep.  410;  France  v.  Smith  (Iowa) 
54  N.  W.  Rep.  366w  Contra,  where  the  transaction  is  a  mere  cover  for  a 
usurious  loan.    Luckens  v.  Hazlett,  37  Minn.  441,  85  N.  W.  Rep.  265. 

**  Leake,  Gont  377.  In  a  South  Carolina  case  the  action  was  brought  on  a 
note  given  in  part  payment  of  land  which  the  defendant  had  purchased  of 
the  plaintiff.  By  the  terms  of  the  note  the  defendant  promised  to  pay  about 
$900  if  cotton  should  rise  to  8  cents  by  a  certain  date,  and,  if  not,  to  pay  $500 
for  Taloe  received.  It  was  objected  that  the  agreement  was  a  wager  on  the 
price  of  cotton,  but  the  court  held  that  the  objection  was  "plainly  inapplicap 
ble,  for  the  parties  had  an  interest  in  the  contingency.  The  defendant  pur> 
chased  the  land  at  the  lowest  price,  unconditionally,  but  contracted  to  pay  a 
iargtf  sum  if  the  value  should  be  enhanced  by  the  increased  value  of  its 
product"  Ferguson  v.  Coleman,  3  Rich.  Law  (S.  C.)  99.  A  contract  by  which 
&  party  purchases  50  bushels  of  "Bohemian  oats*'  at  $10  a  bushel,  and  the 
leUer  agrees  to  sell  for  him  the  next  year  100  bushels  at  $10  a  bushel,  has 
been  held  not  to  be  a  gambling  contract  Shipley  v.  Reasoner,  80  Iowa,  548, 
45  N.  W.  Rep.  1077.    And  see  EUinks  v.  Brown,  79  Iowa,  560,  44  N.  W.  Rep. 
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may  make  a  wager  on  a  matter  in  which  they  are  interested.  It  is 
more  accurate  to  aay  that  a  wager  is  a  promise  to  pay  money 
or  transfer  property  upon  the  determination  or  ascertainment  of 
an  uncertain  event  or  fact,  the  consideration  for  the  promise  being 
either  a  present  payment  or  transfer  by  the  other  party,  or  a 
promise  to  do  so  upon  the  event  or  fact  being  determined  or  ascer- 
tained in  a  particular  way."  The  term  is  often  applied  to  contracts 
not  permitted  by  law,  as  opposed  to  others  which,  though  precisely 
similar  in  their  nature,  may  be  enforced,  and  this  has  resulted  in 
some  confusion. 

A  wager  may  be  what  we  understand  by  a  "bet," — that  is,  a 
purely  gambling  transaction,->or  it  may  be  directed  to  commercial 
objects.  A  man  who  bets  on  the  result  of  a  horse  race  makes  a 
wagering  contract;  but  so  does  a  man  who  takes  out  a  policy  of 
insurance,  for  he  bets  on  the  safety  of  the  property  insured,  or  on 
the  duration  of  the  life,  as  the  case  may  be.  In  the  latter  case 
the  contract  may  be  valid,  but  it  is  nevertheless  a  wager.** 

At  common  law  in  England,  over  a  century  ago^  wagers  on  almost 
all  subjects  were  .enforceable.  Gradually  the  courts,  finding  that 
frivoloas  and  indecent  matters  were  sometimes  brought  before  them 
for  decision,  established  a  rule  that  a  wager  would  not  be  enforced 
if  it  led  to  indecent  evidence,  or  was  calculated  to  injure  or  pain 
a  third  person,  and  in  some  cases  general  notions  of  public  policy 
were  introduced  to  the  effect  that  any  wager  which  tempted  a  man 
to  offend  against  the  law  was  illegal.*^  In  a  leading  case,  for  in- 
stance, a  bet  on  the  life  of  Napoleon  Bonaparte  was  held  to  be 
unenforceable  as  tending,  on  the  one  side,  to  weaken  the  patriotism 
of  an  Englishman,  and,  on  the  other,  to  encourage  the  assassina- 

811;  Matson  v.  Blosson  (Sup.)  2  N.  Y.  Supp.  &51;  MerriU  v.  Packer,  80  Iowa, 
542,  45  N.  W.  Rep.  1076.  Contra,  Schmueckle  v.  Waters,  125  Ind.  265,  25 
N.  E.  Rep.  281. 

SB  Anson,  Cont.  173;  Hampden  y.  Walsh,  1  Q.  B.  Div.  189. 

••  Anson.  Cont  174-17a 

•7  See  Gilbert  v.  Sykes,  16  East,  150;  Hartley  y.  Rice^  10  Bast  22;  Good  ▼. 
Elliott,  3  Term  R.  693;  Eltham  y.  Kingsman,  1  Bam.  &  Aid.  683;  Atherford 
V.  Beard,  2  Term  R.  610;  Evans  v.  Jones,  5  Mees.  &  W.  77;  Ditchburn  ▼. 
Goldsmith,  4  Camp.  152.  And  see  Brogden  v.  Marriott,  3  Blng.  N.  G.  88; 
Bunn  v.  Riker,  4  Johns.  (N.  Y.)  426;  Rust  y.  Gott,  9  Cow.  (N.  Y.)  160;  HiU 
Y.  Kidd,  48  CaL  616;  Visher  y.  Yates,  11  Johns.  (N.  Y.)  21. 
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tioD  of  a  foreign  mler,  and  thereby  provoke  retaliation  upon  the 
person  of  the  English  sovereign.**  The  reasons  given  for  this  deci- 
sion are  rather  ludicrous,  and  could  not  really  have  influenced  the 
court.  The  real  motive  which  prompted  this  and  other  decisions 
was  the  inconvenience  of  countenancing  idle  wagers  in  a  court  of 
justice.** 

Aside  from  these  cases,  wagers  continued  to  be  enforced  in  Eng- 
land, and  have  been  enforced  in  many  of  our  states.*^    In  other 

••  Gilbert  v.  Sykes,  16  East,  150. 

M  Bayley,  J.,  in  Gilbert  v.  Sykes.  supra;  Anson,  Gont  176;  Savage  t. 
Madd^,  36  L.  J.  Exch.  178.  Another  case,  wliicli  shows  the  far-fetched  rea- 
tans  to  which  the  courts  resorted  in  order  to  defeat  wagers,  was  one  in  which 
it  was  h^d  that  a  wager  on  the  amount  of  hop  duty  was  against  public  policy, 
because  the  evidence  at  the  trial  would  expose  to  the  world  the  amount  of 
pubUc  revenue.  Atherford  v.  Beard,  2  Term  R.  610.  So,  also,  where  one 
proprietor  of  carriages  for  hire  in  a  town  made  a  bet  with  another  that  a 
particular  person  would  go  to  the  assembly  rooms  in  his  carriage,  and  not  in 
the  other's,  it  was  thought  that  the  bet  was  void,  as  tending  to  abridge  the 
freedom  of  one  of  the  public  in  choosing  his  own  conveyance,  and  to  expose 
bim  to  the  inconvenience  of  being  importuned  by  rival  coachmen.  Eltham 
V.  Klngsman,  1  Bam.  &  Aid.  683.  '1  regret  to  say,*'  it  was  once  said  by 
Lord  Campbell,  "that  we  are  bound  to  consider  the  common  law  of  England 
to  be  that  an  action  may  be  maintained  on  a  wager,  although  the  parties  had 
no  previous  interest  in  the  question  on  which  it  is  laid,  if  it  be  not  against 
the  interests  or  feelings  of  third  persons,  and  does  not  lead  to  indecent  evi- 
dence, and  is  not  contrary  to  public  policy.  I  look  with  concern,  and  almost 
shame,  on  the  subterfuges  and  contrivances  and  evasions  to  which  Judges  in 
England  long  resorted  in  struggling  against  this  rule."  Raraloll  v.  Soojum- 
null,  6  Moore,  P.  C.  310. 

M  Campbell  v.  Richardson,  10  Johns.  (N.  Y.)  406;  Good  v.  Elliott,  3  Term 
R.  G93;  Clendining  v.  Church,  3  Caines  (N.  Y.)  141;  Winchester  v.  Nutter, 
52  N.  H.  507;  Dewees  v.  MiUer,  5  Har.  (Del.)  347;  Stoddard  v.  Martin,  1 
R.  I.  1;  Buchanan  v.  Insurance  Co.,  6  Cow.  (N.  Y.)  318;  Wheeler  v.  Spencer, 
15  Conn.  28;  Johnson  v.  Russell,  37  CaL  670;  Wroth  v.  Johnson,  4  Har.  & 
McH.  (Md.)  284;  Cothran  v.  Ellis,  125  III.  406,  16  N.  E.  Rep.  646;  Trenton 
Ins.  Co.  V.  Johnson,  24  N.  J.  I^w»  576;  Haskett  v.  Wootan,  1  Nott  & 
McC.  (S.  C.)  180;  Kirkland  v.  Randon,  8  Tex.  10.  Wager  as  to  the  shape  of 
the  earth,  Hampden  v.  Walsh,  1  Q.  &  Div.  189;  as  to  the  weight  of  a  hog, 
Mulford  V.  Bowen.  9  N.  J.  Law.  315;  as  to  the  result  of  a  past  election  in 
another  state.  Smith  v.  Smith,  21  111.  244;  as  to  the  time  within  which  a  rail- 
road  would  be  completed.  Beadles  v.  Bless.  27  IlL  320;  Johnson  v.  Fall,  6 
CaL  35a       ' 
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BtateSy  more  particularly  the  New  England  states,  which  were  set- 
tled by  the  Puritans,  the  courts  have  held  all  wagering  contracts 
on  matters  in  which  the  parties  have  no  interest  illegal,  as  being 
contrary  to  public  policy.** 

There  are  now,  both  in  England  and  in  this  country,  statutes  cov- 
ering the  subject    We  can  only  notice  them  very  generally. 
iSSciTTi^ — Statutes  cls  to  Wagers. 

By  the  English  statute  16  Car.  IL  c  7,  it  was  provided  that  any 
sum  or  value  exceeding  £100  lost  in  playing  at  any  game,  or  in  bet- 
ting on  the  players,  should  not  be  recoverable,  and  that  any  contract 
or  security  given  for  the  same  should  be  void.  The  statute  9  Anne, 
c.  14,  provided  that  securities  for  money  lost  in  pla3ring  at  games, 
or  betting  on  the  players,  or  knowingly  advanced  for  such  pur- 
poses, should  be  void;  and,  further,  that  the  loser  of  £10  or  more, 
after  paying  it,  might  recover  it  back.  The  statute  5  &  6  Wm.  IV. 
c.  41,  repealed  the  act  of  Anne  so  far  as  regarded  the  avoidance  of 
securities  as  specified  in  that  act,  and  provided  that  they  should 
thenceforth  be  taken  to  have  been  originally  given  upon  an  illegal 
consideration.  The  last  English  statute  on  the  subject  (8  &  9 
Vict.  c.  109)  provided  that  "all  contracts,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void, 
and  that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law 
or  equity  for  recovering  any  sum  of  money  or  valuable  thing  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made:  provided,  always, 

•1  Harrey  v.  MerrUl,  150  Mass.  1.  22  N.  B.  Rep.  49;  Irwin  v.  wmiar,  110 
U.  S.  499.  4  Sop.  Ct  Rep.  160;  Amory  v.  Gllman,  2  Mass.  1;  Love  v.  Harvey, 
114  Mass.  80;  Perkins  v.  Eaton.  3  N.  H.  152;  West  v.  Holmes,  2G  Vt  530; 
Winchester  v.  Nutter,  52  N.  H.  507;  Wlieeler  v.  Spencer,  15  Conn.  2S;  Lewis 
V.  Littiefield.  15  Me.  233;  Stoddard  v.  Martin,  1  R.  L  1;  Coliamer  v.  Day,  2 
Vt  144;  Edgell  v.  McLaughlin,  6  Whart  (Pa.)  17.6;  Thomas  v.  Cronise,  16 
Ohio,  54;  Lucas  v.  Harper,  24  Ohio  St  32ff;  ISemard  v.  Taylor,  23  Or. 
416,  31  Pac.  Rep.  968;  Rice  v.  Gist,  1  Strob.  (S.  C.)  82;  Wilkinson  v.  Towsley, 
16  Minn.  299  (Gil.  263);  Eldred  v.  Malloy.  2  Colo.  320.  "It  would  seem  a 
disgraceful  occupation  of  the  courts  of  any  country  to  sit  in  Judgment  be- 
tween two  gamblers,  in  order  to  decide  which  was  the  best  calculator  of 
chances,  or  which  had  the  most  cunning  of  the  two.  There  could  be  but  one 
step  of  degradation  below  this,  which  is  that  the  Judges  should  be  the  stake- 
holders of  the  parties.**     Per  Parker,  J.,  in  Amory  v.  Gllman,  supra. 
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that  this  enactment  shall  not  be  deemed  to  apply  to  any  subscrip- 
tion or  contribution,  or  agreement  to  subscribe  or  contribute,  for 
or  towards  any  plates,  prizes,  or  sum  of  money  to  be  awarded  to 
the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exer- 
cise." This  act  repeals  the  statutes  of  Charles  and  Anne,  but  does 
not  affect  the  provisions  of  the  statute  of  William  as  to  securi- 
ties. 

The  legislation  in  England  is  thus  shown  at  length,  because  it 
has  been  substantially  followed,  in  part  or  in  whole,  in  many 
of  our  states.  In  some  of  the  states  the  statutes  of  Charles  and 
Anne  are  regarded  as  a  part  of  the  common  law,  supplemented 
by  statutes  enacted  by  the  state  legislature.*'  There  is  so  much 
difference  in  the  statutes  of  the  different  states  that  it  would  be 
impracticable  to  attempt  to  give  them.  The  statutes  of  the  par- 
ticular state  should  be  consulted.  It  is  sufficient  to  say  that  in 
almost  all  the  states,  if  not  in  all,  the  statutes  make  all  gambling 
contracts  either  void,  or  both  illegal  and  void, 

ScoM— Offer  of  Premium  w  Reward. 

Neither  under  the  common  law  nor  under  the  statutes  against 
gaining,  betting,  and  wagers  is  the  bona  fide  offer  of  premiums  or 
purses  on  horse  races  or  other  legitimate  competitions  illegal,  and 
it  is  immaterial  that  the  competitors  are  required  to  pay  an  en- 
trance fee  before  they  are  allowed  to  compete,  and  that  these  fees 
go  to  make  up  in  part  the  premium  or  purse  offered.** 

Same — ContraeU  of  Irmirance. 

At  common  law,  in  England,  contracts  of  insurance,  like  other 
wagers,  were  valid  though  the  assured  had  no  interest  whatever 

M  See  Clark,  Cr.  Law.  17;  Bmers<m  v.  Townsend,  73  Md.  224,  20  Atl.  Rep. 

M  Porter  V.  Day,  71  Wis.  296,  37  N.  W.  Rep.  2591  And  see  Harris  v. 
White*  81  N.  Y.  532;  Misner  y.  Knapp,  13  Or.  135,  9  Pac.  Rep.  65;  Delier 
T.  Society,  87  Iowa,  481, 10  N.  W.  Rep.  872;  Alvord  v.  Smith,  63  Ind.  5a  In 
■ome  states  the  offer  of  such  rewards  or  premiums  Is  prohibited  In  certain 
cues.  Bronson  Asricultural  &  B.  Ass'n  v.  Ramsdell,  24  Mich.  441.  It  is 
otherwise  where  the  offer  of  a  premium  Is  a  mere  subterfuge  to  cover  a  bet; 
as  where  the  owners  of  horses  make  up  a  purser  and  put  it  in  the  hands  of 
a  third  person  to  pay  to  the  one  of  them  whose  horse  shaU  win.  Qibbons 
T.  GooYemeur,  1  Denlo  (N.  Y.)  17a 


410  LEGALITY  OV  OBJECT.  [Ch.  8 

In  the  property  or  the  life  insured;*^  and  the  English  doctrine, 
as  we  have  seen,  has  been  recognized  in  a  few  of  onr  states.*"  Prob- 
ably in  most  of  onr  states,  however,  the  doctrine  has  been  repudi- 
ated, and  it  has  been  held,  independently  of  any  statnte,  that  con- 
tracts of  insurance  with  a  person  who  has  no  interest  in  the 
property  or  life  are  mere  gambling  transactions,  and  are  void.** 
The  subject  is  now  very  generally  dealt  with  by  statnte  both  in 
England  and  with  ns,  so  that  there  is  seldom  any  occasion  to  look 
to  the  common  law.  By  these  statutes,  any  contract  of  marine, 
fire,  or  life  insurance  is  declared  void  unless  the  assured  has  an  in- 
surable interest 

The  question  as  to  what  amounts  to  an  insurable  interest  is  one 
more  peculiarly  for  a  work  on  insurance,  and  it  would  be  impracti- 
cable for  us  to  go  into  it  In  the  case  of  marine  or  Are  in- 
surance it  is  sufficient  to  say  that  if  a  person  has  any  interest  in 
the  vessel,  cargo,  or  other  property,  legal  or  equitable,  so  that 
he  would  suffer  a  loss  if  it  should  be  destroyed,  he  has  an  insurable 
interest*^  In  the  case  of  life  insurance  it  has  been  said  that  ^all 
which  it  seems  necessary  to  show  in  order  to  take  the  policy  out 
of  the  objection  of  being  a  wager  policy  is  that  the  insured  has 
some  interest  in  the  life  of  the  cestui  que  vie;  that  his  temporal 
affairs,  his  just  hopes,  and  well-grounded  expectations  of  support, 
of  patronage,  and  advantage  in  life  will  be  impaired;  so  that  the 
real  purpose  is  not  a  wager,  but  to  secure  such  advantages  sup- 
posed to  depend  on  the  life  of  another.''  ** 

Same — Futures. 

An  agreement  for  the  sale  of  stocks,  grain,  or  any  other  commod- 
ity is  a  gambling  contract  where  the  parties  do  not  intend  an 
actual  delivery,  but  agree  that  at  the  time  fixed  for  delivery  they 

•«  Kulen  Kemp  v.  Vigne.  1  Term  R.  304;  Dean  v.  Dicker,  2  Strange,  1250. 

•tt  Glendiuing  v.  Church,  3  Gaines  (N.  Y.)  141;  Buchanan  v.  Insurance  Oo.r 
6  Cow.  (N.  Y.)  818;  Trenton  Ins.  Co.  v.  Johnson,  24  N.  J.  Law,  676. 

•«  Stevens  v.  Warren.  101  Mass.  664;  Wamock  v.  Davis,  104  U.  S.  775; 
Amory  v.  Oilman,  2  Mass.  1;  Loomls  v.  Insurance  Co.,  6  Gray  (Mass.)  396; 
Besch  V.  Insurance  Co.,  28  Ind.  64;  Bevin  v.  Insurance  Co.,  23  Conn.  244; 
Sawyer  v.  Mayhew,  61  Me.  898;  Sweeney  v.  Insurance  Co.,  20  Pa.  St  337; 
Fowler  v.  Insurance  Co.,  26  N.  Y.  422;  antCj^pl  408. 

•7  1  Bid.  Ins.  S  166  et  seq. 

••  Loomis  V.  Insurance  Co.,  6  Gray  (Mass.)  398;  1  Bid.  Ins.  S  186  et  seq. 
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shall  settle  by  one  of  them  paying  the  other  the  difference  between 
the  price  agreed  upon  and  the  market  price  at  the  time  of  delivery. 
This  is  a  mere  bet  or  speculation  on  the  rise  and  fall  of  the  price  of 
the  article,  and  is  illegal,  not  only  nnder  the  statutes,  but  in  most 
states  even  independently  of  any  statute.**  The  law  on  this  sub- 
ject was  thus  stated  in  a  late  Massachusetts  case:  'H^  in  a  formal 
contract  for  the  purchase  and  sale  of  merchandise  to  be  delivered 

»•  Harvey  ▼.  MerriU.  150  Mass.  1,  22  N.  E.  Rep.  49;  Irwin  v.  Williar,  110 
U.  S.  499,  4  Sup.  Ct  Rep.  160;  Gregory  v.  Wendell,  39  Mich.  337;  Rumscy 
y  Berry,   66  Me.  570;    Ck)ckreU   y.  Thompson,   85   Mo.   510;    Stewart   t« 
SchaU.  66  Md.  289;   Burt  y.  Meyer,  71  Md.  467,  18  AtL  Rep.  796;   Lyon  y. 
Calbertson,  83  lU.  33;  Brua's  Appeal,  55  Pa,  St  294;  Klrkpatrlck  v.  Bonsall, 
72  Pa.  St  155;   Maxton  y.  Gheen,  75  Pa.  St  166;   Kingsbury  v.  Kirwan,  77 
X.  Y.  612;  Whlteaides  y.  Hunt,  97  ind.  191;   Crawford  y.  Spencer,  92  Mo. 
496,  4  S.  W.  Rep.  713;  Kahn  y.  Walton,  46  Ohio  St  195,  20  N.  E.  Rep.  203; 
EYeringham  y.  Meighan,  55  Wis.  354,  13  N.  W.  Rep.  269;  Lowry  y.  Dillman, 
59  Wis.  197, 18  N.  W.  Rep.  4;  Barnard  y.  Backhaus,  52  Wis.  593, 6  N.  W.  Rep. 
252,  and  9  N.  W.  Rep.  595;    Johnson  y.  Kaune,  21  Mo.  App.  22;    Goth- 
ran  Y.  EUis,  125  IlL  496,  16  N.  E.  Rep.  646;    Klrkpatrlck  y.  Adams,  20 
Fed.  Rep.  287;   Bartlett  y.  Smith,  13  Fed.  Rep.  263;   White  y.  Barber,  123 
U.  S.  392,  8  Sup.   Ct  Rep.  221;    Wan  y.   Schneider,  59  Wis.  352.   18  N. 
W.  Rep.  443;    Shaw  y.  Clark,  49  Mich.  384,  13   N.   W.   Rep.  786;    Bui- 
lard  Y.  Smith,  139  Mass.  492,  2  N.  E.  Rep.  86;   Samson  y.  Shaw,  101  Mass. 
143;   Tomblln  y.  CaUen,  69  Iowa,  229,  28  N.  W.  Rep.  573;    Logan  y.  Mu- 
sick,  81  IlL  415;   Hatch  y.  Douglass,  48  Conn.  116;   Dunn  y.  Bell,  85  Tenn. 
581,  4  S.  W.  Rep.  41;   Pickering  y.  Cease,  79  Bl.  328;   McGrew  y.  Produce 
Exchange,  85  Tenn.  572.  4  S.  W.  Rep.  38;    Pearce  y.  Foot  113  111.  228; 
Mutual  Ins.  Co.  y.  Watspn,  30  Fed.  Rep.  653;   Flagg  y.  Gilpin,  17  R.  I.  10, 
19  AtL  Rep.  1084;   Lawton  y.  BUtch,  83  Ga.  663.  10  S.  E.  Rep.  353;   Lester 
V.  BueL  49  Ohio  St  240,  30  N.  E.  Rep.  821;   Mohr  y.  Miesen,  47  Minn.  228, 
49  N.  W.  Rep.  862.    And  see  cases  cited  in  notes  336-^338,  infra.     Such  trans- 
actions are  not  regarded  as  contrary  to  public  policy  in  England,  and  are 
there  Yalid,  in  the  absence  of  statutory  prohibition.    These  are  held,  how- 
eTer,  to  be  gaming  and  wagering  transactions  within  the  meaning  of  the  stat- 
ute prohibiting  such  transactions,    Thacker  y.  Hardy,  4  Q.  B.  Div.  685.     It 
has  been  held,  howcYer.  that  this  class  of  contracts  were  not  gaming  con- 
tracts within  the  meaning  of  statutes  SYoidlng  instruments  in  the  hands  of 
bona  fide  holders  if  given  on  a  gaming  consideration.     Shaw  y.  Clark,  49 
Mich.  384.  13  N.  W.  Rep.  786;   Third  Nat  Bank  y.  Harrison,  10  Fed.  Rep. 
243.    But  see,  contra,  Thacker  y.  Hardy,  4  Q.  B.  DIy.  685;   Cunningham  y. 
Bank,  71  Ga.  400;   Grizewood  y.  Blane,  11  C.  B.  526;   Lyons  v.  Hodgen,  90 
Ey.  280.  13  S.  W.  Rep.  1076.    That  they  are  wagers  within  the  meaning  of 
a  statute,  see  McGrew  y.  Produce  Exchange,  85  Tenn.  572,  4  S.  W.  Rep.  3a 
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In  the  future  at  a  fixed  price,  it  is  actually  the  agreement  of  the 
parties  that  the  merchandise  shall  not  be  delivered  and  the  price 
paid,  but  that,  when  the  stipulated  time  for  performance  arrives, 
a  settlement  shall  be  made  by  a  payment  in  money  of  the  differ- 
ence between  the  contract  price  and  the  market  price  of  the  mer- 
chandise at  that  time,  this  agreement  makes  the  contract  a  wage^ 
ing  contract.  If,  however,  it  is  agreed  by  the  parties  that  the 
contract  shall  be  performed  according  to  its  terms  if  either  party 
requires  it,  and  that  either  party  shall  have  a  right  to  require  it, 
the  contract  does  not  become  a  wagering  contract  because  one  or 
both  of  the  parties  intend,  when  the  time  for  performance  arrives, 
not  to  require  performance,  but  to  substitute  therefor  a  settlement 
by  the  payment  of  the  difference  between  the  contract  price  and  the 
market  price  at  that  time.  Such  an  intention  is  immaterial,  except 
so  far  as  it  is  made  a  part  of  the  contract,  although  it  need  not 
be  made  expressly  a  part  of  the  contract  To  constitute  a  wager- 
ing contract,  it  is  sufficient,  whatever  may  be  the  form  of  the  con- 
tract, that  both  parties  understand  and  intend  that  one  party  shall 
not  be  bound  to  deliver  the  merchandise  and  the  other  to  receive 
it  and  to  pay  the  price,  but  that  a  settlement  shall  be  made  by 
the  payment  of  the  difference  in  prices."  *•• 

This  intention  must  be  common  to  both  parties.  If  one  of  them 
intends  a  bona  fide  sale,  and  actual  delivery  if  it  shall  be  required, 
he  may  enforce  the  contract,  though  the  other  party  may  have  in- 
tended a  wager  on  future  prices.^®^  The  fact  that  the  seller  has 
not  the  article  sold  at  the  time  of  the  contract  does  not  render  the 
contract  void.  It  is  valid  if  an  actual  delivery  is  intended,  though 
he  is  to  buy  the  article  in  the  market  at  the  time  of  delivery,  and 
though  a  margin  may  have  been  deposited  as  security.*** 

100  Harvey  v.  MeniH.  150  Mass.  1,  22  N.  E.  Rep.  49.  And  see  Barnes  v. 
Smith,  159  Mass.  344,  34  N.  E.  Rep.  403.  But  if  the  circumstances  show  that 
the  transaction  was  a  speculation  only,  and  that  no  delivery  was  intended, 
It  is  void,  notwithstanding  a  rule  of  the  exchange  that  actual  deUveiy  may 
be  exacted.     Beadles  v.  McElrath,  85  Ky.  230,  3  S.  W.  Rep.  15Z 

loipixley  V.  Boynton,  79  111.  351;  Whitesides  v.  Hunt,  97  Ind.  191;  Greg- 
ory V.  Wendell,  39  Mich.  337;  Bangs  v.  Hornick,  30  Fed.  Rep.  97;  Williams 
T.  Tledcman.  6  Mo.  App.  2G9;  Jones  v.  Shale,  34  Mo.  App.  302. 

los  StoiT  T.  Solomon,  71  N.  Y.  420;  Appleman  v.  Fisher,  84  Md.  540;  Irwio 
V.  WllUar,  110  U.  S.  499,  4  Sup.  Ct  Rep.  IGO;  Gregory  v.  Wattowa,  58  Iowa, 
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LoUeriea. 

In  England,  and  in  most,  if  not  all,  of  our  states,  lotteries  are 
prohibited  by  statute.  In  Webster's  Dictionary  a  'lottery"  is 
defined  to  be  ''the  distribution  of  prizes  by  lot  or  chance,"  and 
this  definition  has  been  expressly  approved  by  some  of  the  courts.*** 
In  an  English  case  the  proprietor  of  a  journal  had  advertised  a 
hoiissing  word  competition,"  the  scheme  of  which  was  that  persons 
should  guess  upon  the  word  omitted  in  a  published  paragraph,  ac- 
companying their  guess  by  a  fee,  the  money  so  received  to  be 
distributed  among  the  successful  competitors.  The  proprietor,  after 
receiving  the  money,  refused  to  distribute  it,  and  suit  was  brought 
against  him  by  a  successful  competitor.  It  was  held  that  the 
transaction  was  a  lottery,  as  the  distribution  was  to  take  place  by 
chance,  and  that  the  action  could  not  be  maintained.**^ 

A  distribution,  however,  does  not  constitute  a  lottery  where  no 
consideration  is  paid,  directly  or  indirectly,  for  the  right  to  partici- 
pate.>*» 

711,  12  N.  W.  Rep.  726;  Cole  y.  Milmlne^  88  Bl.  349;  Wall  t.  Schneider,  59 
Wla.  352.  18  N.  W.  Rep.  443;  WoUcott  v.  Heath,  78  IlL  433;  Klrkpatrlck  v. 
BoMall,  72  Pa.  8t  155;  Blgelow  r.  Benedict,  70  N.  Y.  202;  Kahn  v.  Walton, 
46  Ohio  St  195,  20  N.  B.  Rep.  203;  Jones  r.  Shale,  34  Mo.  App.  302.  Parol 
evidence  is  always  admissible  to  show  what  was  the  real  intention.  Myers 
▼.  Tobias  (Pa.  Sup.)  16  Atl.  Rep.  641;  Clarke  y.  Foss,  7  Biss.  540,  Fed.  Cos. 
No.  2352;  Kenyon  t.  Luther  (Sup.)  4  N.  Y.  Supp.  498;  Watte  y.  Wickersham, 
27  Neb.  457,  43  N.  W.  Rep.  259;  Sprague  r.  Warren,  26  Neb.  326,  41  N.  W. 
Rep.  1113;  Boyd  y.  Hanson,  41  Fed.  Rep.  174;  Gaw  y.  Bennett,  153  Pa,  St 
247,  25  Aa  Rep.  1114;  Henfe^v.  JeweU,  20  Fed.  Rep.  592. 

iM  Barclay  y.  Pearson  [1893]  2  Gh.  154;  Taylor  y.  Smetten,  11  Q.  B.  Diy. 
210. 

iM  Barclay  y*  Pearson  [1893]  2  Ch,  154.  And  see.  as  to  what  constitutes 
a  tottery,  Jackson  Steel  Nail  Go.  y.  Marks,  4  Ohio  Giy.  Gt  R.  343;  Gaminada 
y.  Hulton,  64  Law  T.  572;  gift  enterprises,  State  y.  Boneil,  42  La.  Ann.  1110, 
8  South.  Rep.  208;  Long  y.  State,  73  Md.  527,  21  AU.  Rep.  683;  Id.,  74  Md. 
565,  22  AtL  Rep.  4;  People  y.  GUlson,  109  N.  Y.  389,  17  N.  E.  Rep.  343;  mer> 
ehant  taUor  dubs.  State  y.  Moren,  48  Minn.  555,  51  N.  W.  Rep.  618. 

iM  Yellowstone  Kit  y.  State.  88  Ala.  196^  7  South.  Rep.  338;  Gross  y. 
Feeble,  18  Golo.  321,  32  Pac  Rep.  821.  ^   r      / 
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AGREEMENTS  CONTBABY  TO  PUBLIC  POLICY 

18S.  Any  agreement  which  is  contrary  to  the  policy  of 
our  laws,  or  public  policy^  because  of  its  mischievous 
nature  or  tendency,  is  illegal  and  void,  though  the  acts 
contemplated  may  not  be  expressly  prohibited  either  by 
the  common  law  or  by  statute. 

138.  The  test  of  public  policy  must  be  applied  in  each 
case  as  it  arises,  and  therefore  agreements  which  have 
been  or  may  be  declared  contrary  to  public  policy  cannot 
be  exactly  classified.    The  most  general  are: 

(a)  Agreements  tending  to  injure  the  public  service. 

(b)  Agreements  involving  or  tending  to  the  corrup- 

tion of  private  citizens  with  reference  to  public 
matters. 

(c)  Agreements  tending  to  pervert  or  obstruct  public 

justice. 

(d)  Agreements  tending  to  encourage  litigation. 

(e)  Agreements  of  immoral  tendency. 

(f)  Qambling  transactions. 

(g)  Agreements  tending  to  induce  firaud  and  breach 

of  trust. 

(h)  Agreements  aflPecting  the  freedom  or  security  of 
marriage,  or  otherwise  in  derogation  of  the  mar- 
riage relation. 

(i)  Agreements  in  unreasonable  restraint  of  trade,  in- 
cluding combinations  to  prevent  competition, 
control  prices,  and  create  monopolies. 

(j)  Agreements  exempting  a  person  or  corporation 
from  liability  for  negligence. 

There  are  many  things  which  the  law  does  not  prohibit  In  the 
sense  of  attaching  penalties,  but  which  are  so  mischieyous  in  their 
nature  and  tendency  that,  on  grounds  of  public  policy,  they  cannot 
be  admitted  as  the  subject  of  a  valid  contract.  It  is  clearly  to  the 
interest  of  the  public  that  persons  should  not  be  unnecessarily  re- 
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Btricted  in  their  freedom  to  make  their  own  contracts.  "It 
must  not  be  forgotten,"  it  was  said  by  an  English  jndge,  "that  you 
are  not  to  extend  arbitrarily  those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  policy,  because,  if  there 
18  one  thing  which  more  than  another  public  x)olicy  requires,  it  is 
that  men  of  full  age  and  competent  understanding  shall  have  the 
utmost  liberty  of  contracting,  and  that  their  contracts,  when  en- 
tered into  freely  and  voluntarily,  shall  be  held  sacred,  and  shall  be 
enforced  by  courts  of  justice.  Therefore  you  have  this  paramount 
public  policy  to  consider:  that  you  are  not  lightly  to  interfere 
with  the  freedom  of  contract"  "• 

The  interests  of  the  public,  however,  do  require  that  there  shall 
be  some  restrictions  on  the  freedom  of  persons  to  enter  into  con- 
tracts. If  an  agreement  tends  to  the  corruption  of  public  officers, 
or  to  otherwise  injure  the  public  service,  the  public  would  suffer 
a  greater  injury  from  its  enforcement  than  from  a  refusal  to  en- 
force it;  and  the  same  is  true  of  agreements  tending  to  pei'vert  or 
obstruct  public  justice,  or  tending  to  encourage  litigation,  or  to  cor- 
rupt the  public  morals,  or  to  interfere  with  the  freedom  or  security 
of  marriage,  or  to  impose  an  unreasonable  restraint  upon  trade. 
All  such  agreements  are  therefore  held  illegal,  as  being  contrary 
to  public  policy.  "The  common  law  will  not  permit  individuals  to 
oblige  themselves  by  a  contract  either  to  do  or  not  to  do  anything 
when  the  thing  to  be  done  or  omitted  is  in  any  degree  clearly  in- 
jurious to  the  public."  ^•^ 


SAMB-^AGBEEMENTS  TENDING  TO  INJURE  THE  PUBLIC 

SEBVICE. 

184.  Among  the  agreements  which  are  illegal  as  tending 
to  injure  the  public  service  may  be  mentioned — 

(a)  Agreements  for  the  sale  of,  or  other  trafBLo  in,  a 
public  office,  or  its  emoluments. 

>••  Printing  ft  Numerical  Registerinsr  Co.  v.  Sampson,  L.  R.  19  Eq.  462. 
»•»  Wert  Virginia  Transp.  Co.  t.  Ohio  River  Pipe-Line  Co.,  22  W.  Va.  dOO. 
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(b)  Agreements  by  public  ofDicen  for  greater  pay  than 

is  fixed  by  law  for  i>erformance  of  official  duty; 
or  for  less  pay  where  the  services  are  yet  to  be 
performed. 

(c)  Assignment  of  his  ftitore  salary,  and,  under  some 

circumstances,  of  his  i>ensioH,  by  a  public  officer. 

(d)  Agreements  to  influence   legislation  by  personal 

solicitation  of  the  legislators,  or  other  objection- 
able means. 

(e)  Agreements  to  procure  administrative  action  by 

public  officers  by  corrupt  means.  Some,  but  not 
all,  courts  hold  that  any  agreement  by  a  third 
person,  for  a  compensation,  to  procure  such  ac- 
tion, is  illegal,  because  of  its  tendency  to  intro- 
duce corrupt  means. 

(f)  Agreements  by  public  or  quasi  public  corporations, 

such  as  municipal  corporations,  and  railroad, 
water,  or  gas  comi>anies,  which  interfere  with 
their  performance  of  the  duties  which  they  owe 
to  the  public. 

As  the  public  has  an  interest  in  the  proper  performance  of  their 
duty  by  public  officers,  and  would  be  prejudiced  by  agreements 
tending  to  impair  an  officer's  efficiency,  or  otherwise  interfere  with 
the  due  execution  of  the  duties  of  the  office,  such  agreements  are 
contrary  to  public  policy,  and  void. 

Traffic  in  Public  Offices. 

As  stated  by  Greenhood,***  therefore,  '*any  contract  to  appoint 
one  to  public  office,^^*  or  involving  the  sale  of  a  public  ^^*  or  quasi 

"•  Oreenh.  Pub.  Pol.  rule  287.  p.  338. 

!••  Robertson  v.  Robinson,  65  Ala.  610;  Ha^r  v.  Catlin,  18  Hun  (N.  Y.)  448; 
Stout  V.  Ennis,  28  Kan.  706.  A  contract  by  an  officer,  after  election,  to  em- 
ploy a  person  as  hi^  deputy  may  be  valid.     Stout  v.  Bnnis,  supra. 

"0  HaU  V.  Oavitt,  18  Ind.  890;  Town  of  Tbetford  v.  Hubbard,  22  Vt  440; 
Card  Y.  Hope,  2  Bam.  &  G.  661;  Cardigan  y.  Page,  6  N.  H.  183;  Meredith 
V.  Ladd,  2  N.  H.  517;  Morse  v.  Ryan,  26  Wis.  356;  Love  v.  Buckner»  4  Bibb 
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public  *"  office,  or  to  do  any  thing  in  consideration  of  the  promisee 
exchanging  office  with,*"  or  securing  an  office  for  **•  the  promisor, 
or  recommending  him  for  such  office/**  op  resigning  any  office,**' 
is  void.'* 

As  tending  to  injure  the  public  service  may  also  be  mentioned 
agreements  by  which  a  person  not  occupying  a  public  office  se- 
cures to  himself  all  or  any  part  of  its  benefits  or  emoluments.*** 
Other  agreements  to  which  this  principle  applies  are  agreements 
by  a  public  officer  to  pay  another  for  performing  the  duties  of  his 
office  for  him,  for  an  officer  has  no  authority  to  delegate  his  duties 
to  another;  **^  but  this  does  not  apply  where  an  officer  merely  em- 
ploys a  deputy  or  other  private  person  to  assist  him.*** 

(Ky.)  506:  Groton  v.  Inhabitants.  11  Me.  306;  Stroud  v.  Smith,  4  Houst 
(Del)  448;  Martin  v.  Royster,  8  ArlL.  74;  Outon  v.  Rodes,  3  A.  K.  Marsh. 
(Ey.)  432;  Bngie  v.  Ghipman,  51  Mich.  524,  16  N.  W.  Rep.  886;  Baldwin  v. 
Bridges,  2  J.  J.  Marsh.  (Ky.)  7;  Alvord  v.  Ck)mn,  20  Pick.  (Mass.)  at  page 
428;  Commissioners  v.  Mulliken.  7  Blackf.  (Ind.)  301;  EUis  v.  State^  4  Ind. 
1.  The  legislatureb  however*  if  it  sees  fit,  may  provide  for  the  sale  of  an 
office,  in  which  case  the  court  must  uphold  the  contract  Town  of  Thetford 
▼.  Hubbard,  supra. 

Ill  Blatchford  v.  Preston,  8  Term  R.  89;  Card  v.  Hope,  supnu 

111  Stroud  V.  Smith,  4  Houst  (Del.)  44& 

">Gray  v.  Hook.  4  N.  Y.  449;  Law  v.  Law.  3  P.  Wm&  391;  Megulre  v. 
Corwlnet  101  U.  S.  Ill;  Nichols  v.  Mudgett,  32  Vt  546;  Martin  v.  Wade,  37 
CaL  168;  Gaston  v.  Drake.  14  Nev.  175;  Hunter  v.  Nolf.  71  Pa.  St  282; 
Morse  v.  Ryan,  26  Wis.  356;  Carleton  v.  Whitcher,  5  N.  H.  196. 

^i«Hartwell  v.  Hartwell,  4  Yes.  811. 

us  Eddy  Y.  Gapron.  4  R.  L  394;  Meacham  v.  Dow,  32  Yt  721.  And  see 
Forbes  v.  McDcmald,  54  CaL  9a 

'^•Greenh.  Pub.  Pol.  rule  293,  p.  349.  Any  agreement  between  two  citi- 
zens by  which  one  of  them  stipulates  to  pay  the  other  a  proportion  of  the 
fees  and  emoluments  of  a  pubUc  office  which  he  Is  seeking,  in  consideration 
that  that  other  wiU  aid  him  In  obtaining  it.  Is  void,  though  the  agreement 
is  not  f6r  the  sale  of  the  office;  since,  among  other  reasons,  it  tends  to  give 
the  other  party  a  dangerous  influence  over  an  office  which  Is  not  intrusted  to 
him,  and  for  the  performance  of  the  duties  of  which  he  is  under  no  pecuniary 
or  official  obligation.     Gray  v.  Hook,  supra. 

117  Engle  V.  Chipman,  61  Mich.  524,  16  N.  W.  Rep.  886;  Schloss  v.  Hewlett; 
81  Ala.  266, 1  South.  Rep.  263. 

"«  Price  V.  Caperton,  1  Duv.  (Ky.)  207. 
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Agreemenia  Affecting  the  Compendntion  of  Pvhlic  Officen, 

As  we  have  seen  in  another  connection,  a  promise  to  pay  a 
public  officer  for  performing  duties  which  he  is  required  by  law  to 
perform  without  such  compensation,  or  to  pay  him  more  than  the 
fees  fixed  by  law,  is  void  for  want  of  consideration.*"  Such  em- 
tracts  are  also  illegal  as  being  contrary  to  public  policy.***  "The 
rewards  of  officers,"  it  has  been  said,  ^are  established  by  law. 
Their  services  are  to  be  performed  for  those  legal  rewards;  and 
other  private  rewards  for  acts  which  are  required  from  them  as 
public  duties  by  the  laws  of  their  country,  and  the  obligations  of 
their  stations,  must  be  regarded  as  corrupt  and  ill^al  exactions. 
The  idea  that  an  officer  employed  by  the  public  for  the  performance 
of  a  public  trust,  and  paid  by  his  country  for  his  services,  may  take 
additional  and  private  compensations  for  the  discharge  of  his  official 
duties,  is  wholly  inadmissible.  *  *  *  If  the  services  engaged 
by  this  contract  were  within  the  scope  of  public  duty,  they  were 
to  be  performed  as  a  public  duty  which  could  not  be  bought  or 
sold  for  private  gain."  ***  The  rule  does  not  apply  so  as  to  prevent 
an  officer  from  recovering  on  a  promise  to  pay  him  for  doing  more 
than  he  is  required  by  law  to  do.*** 

"•Ante,  p.  186. 

ISO  Weaver  v.  Whitney,  1  Hopk.  Ch.  (N.  Y.)  13;  Preston  v.  Bacon,  4  CJonn. 
471;  Neustadt  v.  Hall,  58  lU.  172;  Trundle  v.  Riley,  17  B.  Mon.  (Ky.)  396; 
Kick  V.  Merry,  23  Mo.  72;  Gilmore  v.  Lewis,  12  Ohio,  281;  Brown  v.  Bank, 
(Ind.  Sup.)  37  N.  E.  Rep.  158;  Griffin  v.  GUy  Co.,  63  Iowa,  413,  19  N.  W.  Rep 
327;  Adams  Co.  v.  Hunter,  78  Iowa,  328,  43  N.  W.  Rep.  208;  ante,  p.  186,  and 
cases  there  cited.  Bond  of  indemnity  given  a  sheriff  to  induce  him  to  do 
what  he  was  required  to  do  without  it  Mitchell  v.  Vance,  5  T.  B.  Mon.  (Ky.)  528. 
A  public  officer  Is  not  entitled  to  reward  offered  for  the  arrest  of  a  perBOO, 
where  it  was  his  duty  to  make  the  arrest  without  pay.  Smith  v.  Whildln. 
10  Pa.  St  39;  Gilmore  v.  Lewis,  12  Ohio,  281;  Pool  v.  Ci^~of  Boston,  5 
Gush.  (Mass!)  219;  Stamper  v.  Temple,  6  Humph.  (Tenn.)  113;  Davies  ▼. 
Burns,  5  Allen  (Mass.)  349. 

121  Weaver  v.  Whitney,  supra. 

"« Trundle  v.  Riley,  17  B.  Mon.  (Ky.)  396;   McCandleas  v.  Steel  Co.,  152 

Pa.  St  139,  25  Atl.  Rep.  579;   Carroll  v.  Tylerr2  Har.  &  G    (Mdl)  87.    An 

^officer.'^dr  instance,  may  recover  a  reward  offered  for  the  apprehension  of 

a  criminal,  if  it  was  no  part  of  his  duty  to  make  the  arrest.     Morrell  v. 

Quarles,  35  Ala.  544;  Evans  v.  City  of  Trenton,  24  N.  J.  Law,  764. 
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It  has  also  been  held  that  an  agreement  by  a  public  officer,  before 
performance  of  services,  to  accept  less  than  the  fees  fixed  by 
law,  is  against  public  policy.  In  a  case  involving  the  validity  of 
soch  an  agreement  it  was  argued  that,  as  the  fees  belonged  to  the 
officer,  he  could  remit  the  same  if  he  saw  proper,  and  therefore  he 
could  contract  to  do  so.  The  court,  however,  said:  ^This  is  no 
doubt  true  as  to  accrued  fees  for  past  services.  But  a  different 
question  is  presented  where  a  public  officer,  prior  to  the  transaction 
of  an  official  act,  agrees  to  accept  a  less  compensation  for  the  per- 
formance of  the  act  than  is  prescribed  by  statute.  If,  by  contract, 
he  may  take  less,  why  may  not  the  parties  contract  for  an  enlarged 
compensation?  We  think  a  contract  whereby  an  officer  agrees  to 
accept  less  or  a  greater  compensation  than  is  prescribed  by  statute, 
or  whereby  he  agrees  not  to  avail  himself  of  a  statutory  mode  of 
enforcing  the  collection  of  his  fees,  is  contrary  to  public  policy 
and  void.""* 

Amgnment  of  Salary  or  Permon  by  Officer. 

The  rule  also  applies  to  the  assignment  of  their  salaries  by  pub 
lie  officers.  One  of  the  reasons  given  by  an  English  judge  was  that 
''it  is  fit  that  the  public  servants  should  retain  the  means  of  a 
decent  subsistence,  without  being  exposed  to  the  temptations  of 
poverty."  ***  Prom  this  it  would  seem  that  in  England  it  is  imma- 
terial whether  the  salary  is  due  or  not  In  this  country,  however, 
it  is  not  regarded  as  contrary  to  public  policy  for  an  officer  to  as- 
sign his  salary  after  it  has  become  due,  but  an  assignment  of  it 
before  it  is  due  is  void.  The  reason  is  that  an  officer  is  not  apt 
to  be  as  efficient  in  the  performance  of  his  duties  after  he  has  as- 
signed his  unearned  salary."* 

i»  Hawkeye  Ins.  Co.  v.  Brainard.  72  Iowa,  130,  33  N.  W.  Rep.  603. 

u«  WeUs  V.  Foster,  8  Mees.  &  W.  149. 

us  Bliss  V.  Lawrence.  48  How.  Pr.  (N.  Y.)  22.  58  N.  Y.  442;  Bangs  ▼. 
Dunn.  06  Cal.  72,  4  Pac.  Rep.  963;  Bowery  Nat  Bank  v.  WUson.  122  N.  Y. 
478.  25  K.  B.  Rep.  855;  Beal  v.  McVlcker,  8  Mo.  App.  202;  Schloss  v.  Hewlett, 
81  Ala. 206, 1  South.  Rep.  263;  State  v.  Wmiams(m  (Mo.  Sup.)  23  S.  W.  Rep.  1054; 
Field  y.  Chlpley,  79  Ky.  260;  King  y.  Hawkins  (Ariz.)  16  Pac.  Rep.  434; 
State  Nat  Bank  v.  Fink,  86  Tex.  806,  24  S.  W.  Rep.  256;  Brackett  v.  Blake,  7 
Mete  (Mass.)  335.  Contra,  State  Bank  v.  Hastings,  15  Wis.  78.  Assignment  of 
aneamed  salary  by  clerks  and  deputies  In  city  or  county  clerk's  office,  Bangs  v. 
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So,  also,  the  assignmeiit  of  a  pension  may  be  illegal  if  it  is  not 
granted  exclnsively  for  past  services.  ''Where  the  pension  is  grant- 
ed, not  exclusively  for  past  services,  bnt  as  a  consideration  for  some 
continuing  duty  or  service,  although  the  amount  of  it  may  be  in- 
fluenced by  the  length  of  service  which  the  party  has  already 
performed,  it  is  against  the  policy  of  the  law  that  it  should  be  as- 
signable.'' "• 

Lobbying  ContradB. 

What  are  known  as  ^lobbying  contracts"  also  fall  within  this 
class  of  illegal  agreements.  Any  agreement  to  render  services  in 
procuring  legislative  action,  either  by  congress  or  by  a  state  legis- 
lature or  by  a  municipal  council,  by  personal  solicitation  of  the 
legislators  or  other  objectionable  means,  is  contrary  to  the  plain- 
est principles  of  public  policy,  and  is  void."'    ''A  contract  for  lobby 

Dunn,  supra.  The  rule  applies  to  an  assignment  of  his  fees  by  an  executor  be- 
fore they  are  aacertained  and  fixed  as  provided  by  statute.  In  re  Worthlngton 
(Sop.)  22  N.  Y.  Supp.  19;  Id..  141  N.  Y.  9, 35  N.  B.  Rep.  929.  'The  public  service  is 
protected  by  protecting  those  engagedln  performing  public  duties;  andthia— not 
upon  the  ground  of  their  private  interest,  but  that  of  the  necessity  of  securing 
the  efficiency  of  the  public  service— by  seeing  to  It  that  the  funds  provided 
for  its  maintenance  should  be  received  by  those  who  are  to  perform  the  work 
at  such  periods  as  the  law  has  appointed  for  their  payment  •  •  •  Sala- 
ries are  by  law  payable  after  work  is  performed,  and  not  before;  and  wbUe 
this  remains  the  law  it  must  be  presumed  to  be  a  wise  regulation*  and 
necessary,  in  the  view  of  the  lawmakers,  to  the  efficiency  of  the  public  serr- 
ice.  The  contrary  rule  would  permit  the  public  service  to  be  undermined 
by  the  assignment  to  strangers  of  aU  the  funds  appropriated  to  salaries.'* 
Bliss  V.  Lawrence,  48  How.  Pr.  (N.  Y.)  at  page  22. 

is«  Wells  V.  Foster,  supra.  And  see  Bliss  v.  Lawrence,  58  N.  Y.  422  (col- 
lecting the  English  cases).  Act  Gong.  Feb.  28,  1883,  makes  void  any  "pledge, 
mortgage,  sale,  assignment,  or  transfer  of  any  right,  claim,  or  interest  In  any 
pension."     See  Loser  v.  Board.  92  Mich.  633,  52  N.  W.  Rep.  950. 

isT  Trist  V.  Child.  21  WaU.  441;  MUls  v.  MUls,  40  N.  Y.  543;  Sj^anld^ 
j^Ewing,  149  Pa,  St  375,  24  Atl.  Rep.  219;  Clippinger  v.  Hepuaugh,  5_ 
Watts  &  S.  (Pa.)  315;"  Frost  v.  Belmont,  6  AlieU  fUato.)  152;  Harris  tT 
Hoof,  ib  Barb.  (N.  T.)  '489;  Rose  v.  Truax,  21  Barb.  (N.  Y.)  361;  Weed  t. 
Black,  2  MacArthur  (D.  0.)  268;  Marshall  v.  Railroad  Oo.,  16  How.  314; 
Powers  V.  Skinner,  34  Vt  274;  Howell  v.  Fountain,  3  Oa.  176;  Goqnillard 
y.  Bearss.  21  Ind.  479;  McBratney  v.  Chandler.  22  Kan.  692;  Frost  v.  In- 
habitants, 6  Allen  (Mass.)  152;  Bryan  v.  Reynolds,  5  Wis.  200;  Wood  v.  Me- 
Cann,  6  Dana  (Ky.)  366;  Cook  v.  Shipman,  24  111.  614;  Cary  v.  W.  U.  TeL  (X>.» 
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seirices,'*  It  is  said  In  a  New  York  case,  "for  personal  influence, 
for  mere  importunities  to  members  of  the  legislature  or  other  offi- 
cial body,  for  bribery  or  corruption,  or  for  seducing  or  influencing 
them  by  any  other  ai^uments,  persuasions,  or  inducements  than 
as  directly  and  legitimately  bear  upon  the  merits  of  the  pending 
application,  is  illegal,  and  against  public  policy,  and  voidf'"*  and 
it  has  been  held  that  a  promise  to  pay  a  contingent  fee  on  the  pas> 
sage  of  a  bill  is  void,  because  such  a  fee  is  ^'a  direct  and  strong 
incentive  to  the  exertion  of  not  merely  personal,  but  sinister,  in- 
fluence upon  the  legislature.**  **• 

The  rule,  however,  does  not  apply  to  an  agreement,  express  or  im- 
plied, for  purely  professional  services,  such  as  the  drafting  of  a 
petition  to  set  forth  a  claim  for  presentment  to  the  legislature,  at- 
tending the  taking  of  testimony,  collecting  facts,  preparing  argu- 
ments, and  submitting  them  orally  or  in  writing  to  a  committee 
or  other  proper  authority,  and  other  services  of  like  character.  All 
these  are  intended  to  reach  only  the  reason  of  those  sought  to  be 
influenced.  They  rest  on  the  same  principle  of  ethics  as  profes- 
sional services  rendered  in  a  court  of  justice,  and  are  no  more  ob- 
jectionable."* 'i 


17  Hun  (N.  Y.)  610.  "It  is  not  necessary  to  adjudge  that  the  parties  stip- 
ulated for  corrupt  action,  or  that  they  intended  that  secret  and  improper 
resorts  should  be  had.  It  is  enough  that  the  contract  tends  directly  to 
those  results.  It  furnishes  a  temptation  to  the  plaintiff  to  resort  to  cor- 
rupt means  or  improper  devices  to  influence  legislative  action.  It  tends  to 
subject  the  legislature  to  influences  destructive  of  its  character,  and  fatal 
to  public  oonfldence  in  its  action."    Mills  v.  Mills,  supra. 

iM  Brown  v.  Brown,  34  Barb.  (N.  Y.)  583.  And  see  Sweeney  v.  McLeod, 
15  Or.  330,  15  Pac.  Rep.  275. 

Its  Wood  V.  McCann,  6  Dana  (^.)  366.  And  see  Marshall  v.  Railroad 
Go.,  supra;  Ck>quUlard  v.  Bearss,  supra;  Harris  v.  Roof,  supra;  Weed  v. 
Black,  supra;  Chippewa  Y.  R.  Go.  y.  Railway  Go.,  75  Wis.  224,  44  N.  W. 
Rep.  17.  But  see,  contra,  Bryan  v.  Reynolds,  supra;  Workman  v.  Campbell, 
46  Mo.  305;  Burbridge  v.  Fackler,  2  MacArthur  (D.  G.)  407;  Denison  v. 
Crawford  Co.,  48  Iowa,  211. 

is^Trist  V.  GhUd.  21  WaU.  441;  Bryan  v.  Reynolds,  6  Wia  200;  Ghese- 
broush  V.  Gonover.  140  N.  Y.  382,  35  N.  B.  Rep.  633  (affirming  [Sup.]  21  N. 
Y.Sap9.566w) 
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Corruption  of  Public  CffieerB. 

"Any  contract,**  says  Oreenhood,*"  ''contemplating  the  use  of 
secret  influence  with  public  ofBcera,^''  or  calculated  to  induce  the 
use  of  such  influence,^*'  is  void,  especially  when  one  of  the  parties 
is  a  public  officer  himself/*^  though  he  be  but  a  representative  of 
a  foreign  goyemment,  and  his  position  be  merely  honorary."^ 
Under  this  rule  it  is  held  by  all  the  courts  that  any  agreement  by 
which  a  person  is  to  endeavor  to  procure  a  government  contract 
for  another  by  the  use  of  corrupt  means  is  illegal.  As  to  this  there 
can  be  no  question.  Some  of  the  courts  hold  that  such  an  agree- 
ment, though  a  compensation  is  to  be  paid,  is  not  illegal  in  itself, 
but  becomes  so  only  where  corrupt  means  are  to  be  resorted  to; 
and  this  would  seem  to  be  the  better  doctrine.^'*    Other  courts, 

isi  Oreenh.  Pub.  Pol.  p.  857,  rule  300. 

181  Murray  y.  Wakefield,  9  Mo.  App.  591;  Hutcben  v.  Gibson.  1  Bosb  (Ky.) 
270.  To  use  influence  in  procuring  appointment  to  office.  Gray  y.  Hook, 
4  N.  Y.  449;  post,  p.  428w  To  use  influence  to  procure  session  of  legislature 
at  a  particular  place.  Tbome  v.  Yonte,  4  Cal.  821.  To  use  influence,  or 
agreement  tending  to  encourage  use  of  influence,  with  tbe  prosecuting  attor- 
ney in  respect  to  criminal  prosecutions.  Ormerod  v.  Dearman,  100  Pa  St 
561;  Wigbt  y.  Rlndskopf,  48  Wis.  344;  WUdey  y.  Ck)mer,  7  Md.  273;  Rhodes 
y.  Neal,  64  Ga.  704;  Barron  y.  Tucker,  53  Vt  338.  Agreement  for  compensa- 
tion to  use  influence  to  procure  pardon  of  a  conylct,  or  a  commutation  of 
sentence.  Haines  y.  Lewis.  54  Iowa.  301,  6  N.  W.  Rep.  495;  O'Reilly  v. 
Gleary,  8  Mo.  App.  186;  Kribben  y.  Haycraft,  26  Mo.  396;  Hatzfl^d  y.  Gul- 
den, 7  Watts  (Pa.)  152;  Norman  y.  Cole,  3  Esp.  253.  But  see  Formby  v. 
Pryor,  15  Ga.  258;  Moyer  y.  Cantieny,  41  Minn.  242,  42  N.  W.  Rep.  1060: 
Ran  v.  Boyle,  5  Bush  (Ky.)  253;  Timothy  y.  Wright,  8  Gray  (Mass.)  522; 
Chadwick  y.  Knoz«  31  N.  H.  226,— sustaining  such  an  agreement  where  no 
corrupt  means  were  to  be  resorted  to. 

"•  Trist  y.  Child,  21  WaU.  441;  Tool  Ck).  v.  Norris,  2  Wall.  45;  Ormerod  y._ 
.  Dearman.  100  Pa.  St  561j^  Bowman  y.  Coffroth.  59  Pa.  St  19;  "O'Hara  yT 
Carpenter,  23  Mich.  410.         "  " 

1S4  Oscanyan  y.  Arms  Co.,  103  U.  8.  261;  Hovey  v.  Storer,  63  Me.  48& 

i«»  Note  138,  infra. 

i»c  Lyon  v.  MitcheU.  86  N.  Y.  235:  Southard  v.  Boyd.  51  N.  Y.  177;  Beal 
y.  Polhemus,  67  Mich.  130,  84  N.  W.  Rep.  532;  Winpenny  v.  French,  18  Ohio 
St  469;  Barry  v.  Capen,  151  Mass.  99,  23  N.  E.  Rep.  735;  Formby  y.  Pryor, 
15  Ga.  258;  Moyer  v.  Cantieny,  41  Minn.  242,  42  N.  W.  Rep.  1060;  Chadwick 
y.  Knox,  31  N.  H.  226.  It  has  even  been  held  by  the  New  York  court  that 
the  fact  that  the  person  employed  to  procure  the  contract  has  Intimate  rela- 
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however,  have  held  that  any  such  agreement,  for  a  compensationy 
is  illegal,  because  of  its  tendency  to  introduce  corrupt  means. 
^'Considerations,''  it  has  been  said  by  the  supreme  court  of  the 
United  States,  **as  to  the  most  efficient  and  economical  mode  of 
meeting  the  public  wants  should  alone  control,  in  this  respect,  the 
action  of  every  department  of  the  government  No  other  considera- 
tion can  lawfully  enter  into  the  transaction,  so  far  as  the  govern- 
ment is  concerned.  Such  is  the  rule  of  public  policy,  and  whatever 
tends  to  introduce  any  other  elements  into  the  transaction  is 
against  public  policy.  That  agreements  like  the  one  under  consid- 
eration have  this  tendency  is  manifest  They  tend  to  introduce 
personal  solicitation  and  personal  influence  as  elements  in  the 
procurement  of  contracts;  and  thus  directly  lead  to  inefficiency  in 
the  public  service,  and  to  unnecessary  expenditures  of  the  public 
funds.'' "» 

It  has  also  been  held  that  a  contract  to  bribe  or  corruptly  in- 
fluence officers  of  a  foreign  government  will  not  be  enforced  in 
the  courts  of  this  country,  even  though  it  may  not  be  invalid  accord- 
ing to  the  laws  and  customs  of  the  foreign  country.  The  courts 
wfll  refuse  to  enforce  such  a  contract,  "not  from  any  consideration 
of  the  interests  of  that  government,  or  any  regard  for  its  policy, 
but  from  the  inherent  viciousness  of  the  transaction,  its  repug- 
nance to  our  morality,  and  the  pernicious  effect  which  its  enforce- 
ment by  our  courts  would  have  upon  our  people."  *'• 

As  in  the  case  of  contracts  to  render  services  in  procuring  the  pas- 
sage of  acts  and  ordinances,  so  also  in  the  case  of  contracts  to  ren- 
der services  in  procuring  administrative  action  by  government 
officials,  the  services  contracted  for  may  be  legitimate;  and,  where 
this  is  BO,  the  contract  will  be  enforced.    If  the  contract  does  not 

Uona  with  the  government  agents,  and  can  probably,  therefore.  Influence 
their  action  much  more  readily  than  others,  does  not  forbid  his  employment 
Soothard  v.  Boyd,  supra. 

1ST  Tool  Co.  V.  NorrSs.  2  Wail.  45;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261; 
Elkhart  County  Lodge  v.  Orary,  08  Ind.  238;  Megulre  v.  Corwlne,  101  U.  a 
108;  Devlin  v.  Brady,  36  N.  Y.  531;  Cook  v.  Shipman,  24  111.  614,  51  111.  816; 
Spence  v.  Harrey,  22  Cal.  336;  Caton  t.  Stewart,  76  N.  a  357. 

iM  Oscanyan  t.  Arms  Co.,  103  U.  S.  261. 
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tend  to  induce  the  use  of  corrupt  means,  and  in  some  jurisdiction^ 
as  we  have  seen,  if  corrupt  means  are  not  to  be  resorted  to,  the 
contract  is  valid."* 

Agreements  by  Public  or  QuoMi  Pvblie  Cbrporationi. 

As  falling  within  this  class  of  illegal  contracts  may  also  be  men- 
tioned agreements  by  public  or  quasi  public  corporations  which 
interfere  with  their  duties  to  the  public.***  Railroad  companies 
and  other  common  carriers,  for  instance,  are  regarded  to  some  ex- 
tent as  public  senrants,  and  it  is  contrary  to  public  policy  for  them 
to  make  any  agreement  whereby  they  may  be  hindered  In  serring 
the  public.  For  this  reason  most  courts  have  refused  to  uphold 
subscriptions  or  other  contracts  with  railroad  companies,  under 
which  they  bind  themselves  to  build  their  road  along  a  particular 
route,  or  to  locate  their  station  or  depot  at  a  particular  point  or 
not  at  a  particular  point***  Some  courts,  however,  sustain  such 
a  contract  where  the  company  is  not  restricted  from  locating  lines, 
stations,  or  depots  along  other  routes  or  at  other  points  also,  or 
otherwise  doing  whatever  the  public  convenience  may  require.*** 

IS*  Sedgwick  v.  Stanton,  14  N.  Y.  289;  Burbridge  v.  Faokler,  2  MacArthur 
(D.  C.)  407;^_PaJ[nter  y.  Dunn,  40  Pa,  St  407,  ante,  p.  422.  Contract  to  procure 
by  legitimate  means  a  pardon,  commutation  of  sentence,  etc.  In  a  pn^ter  case. 
Note  132,  supra. 

140  "Any  contract  wblcb  wiU  disable  a  public  or  quasi  public  corporation 
from  performing  the  duty  which  it  has  undertalcen,  or  which  has  been  imposed 
upon  it  for  the  public  weal,  or  compels  it  to  make  the  public  accommoda- 
tion or  conyenience  subservient  to  Its  private  interests,  is  void."  Greenh. 
Pub.  Pol.  rule  269:  Chicago  Gas-Light  &  Coice  Co.  v.  Coke  Co.»  121  IlL  530, 
13  N.  E.  Rep.  109.  As  to  illegal  contracts  by  a  city,  see  City  of  Jackson 
V.  Bowman,  39  Miss.  671.  As  to  the  power  of  a  city  to  grant  exclusive  fran- 
diises,  see  Costar  v.  Brush,  25  Wend.  (N.  Y.)  028. 

141  Pacific  R.  Co.  V.  Seeley.  46  Mo.  212;  Fuller  v.  Dame,  18  Pick.  (Mass.) 
472;  Marsh  v.  Railroad  Co.,  04  111.  414;  St  Joseph  &  D.  R.  Co.  v.  Ryan,  11 
Kan.  602;  HoUaday  v.  Patterson,  5  Or.  182;  Bestor  v.  V^athen.  60  111.  13S; 
Woodstock  Iron  Co.  v.  Extension  Co.,  129  U.  S.  043,  9  Sup.  Ct  Rep.  402; 
Florida  C.  &  P.  R.  Co.  v.  State,  81  Fla.  482,  18  South.  Rep.  103;  Ldnder  ▼. 
Carpenter,  02  111.  309;  St  Louis  R.  Co.  v.  Mathers.  71  111.  592,  104  III  257; 
Williamson  v.  Railroad  Co.,  53  Iowa,  120,  4  N.  W.  Rep.  870. 

14S  LoulsvlUe,  N.  A.  &  C.  R.  Co.  v.  Sumner.  100  Ind.  55,  6  N.  B.  Rep.  404; 
Bwartout  v.  Railroad  Co.,  24  Mich.  389;  WUllamson  v.  Railroad  Co.,  53  lowi, 
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SOy  also,  any  other  agreement  by  a  railroad  company  or  other 
corporation  chartered  as  a  common  carrier,  or  for  other  quasi 
pnblic  purposes,  as  in  the  case  of  water  or  gas  companies,  by  which 
it  prevents  itself  from  performing  the  duties  which  it  owes  to  the 
public,  is  void.**'  A  combination,  therefore,  between  two  railroad 
companies  owning  competing  lines,  by  which  one  line  is  to  be  dis- 
continued or  leased  to  the  other,  will  not  be  sustained.***  This 
principle,  it  has  been  said,  does  not  apply  to  individuals  engaged 
in  the  business  of  common  carriers.  The  owner  of  one  line  of 
steamers,  it  has  been  held,  may  make  a  contract  with  an  individual 
owner  of  a  competing  line,  by  which  the  latter  is  to  discontinue 
his  vessels.**' 

Under  this  head  may  also  be  mentioned  contracts  by  which  a  com- 
mon carrier  or  other  quasi  public  corporation  makes  an  undue  dis- 
crimination in  favor  of  a  particular  person.  Such  a  contract  is 
not  only  generally  prohibited  by  statute,  but  is  contrary  to  public 
policy  independently  of  any  statutory  provision  on  the  subject"' 

128.  4  N.  W.  Rep.  870;  First  Nat  Bank  v.  Hendrie,  49  Iowa,  402;  Taylor  v. 
RaUroad  Co..  25  Iowa.  371;  Harris  v.  Roberts.  12  Neb.  631,  12  N.  W.  Rep. 
89;  Intematloiial  R.  Ck>.  v.  Dawson.  02  Tez.  200;  Texas  &  St  L.  R.  Co.  v. 
Robards,  GO  Tex.  545. 

i«<  Central  Transp.  Co.  v.  Pullman's  Palace-Car  Co.,  139  U.  S.  24,  11 
Snp.  Ct  Rep.  478;  York  R.  Co.  v.  Winans,  17  How.  30;  Peoria  &  R.  I.  R.  Co. 
T.  Coal  Valley  Mln.  Co..  68  Ul.  489;  Glbbs  v.  Gas  Co.,  130  U.  S.  390.  9  Sup. 
Ct  Rep.  553;  Peters  v.  Ryland.  20  Pa.  St  497;  State  v.  Railroad  Co.,  29  Conn. 
538;  Denver  &  N.  O.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  15  Fed.  Rep.  650. 

144  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Greenh.  Pub.  Pol.  318  (collecting 
cases);  Gulf,  G.  &  8.  F.  Ry.  Co.  v.  Morris,  67  Tex.  692,  4  S.  W.  Rep.  156.  This 
is  expressly  prohibited  or  regulated  by  statute  in  most  states.  Transfer  of 
franchises  and  other  property  by  one  raUroad  company  to  another.  Clark 
V.  Railroad  Co.,  4  Neb.  458,  5  Neb.  314. 

>M  Leslie  V.  Lorlllard,  110  N.  Y.  619,  18  N.  B.  Rep.  363.  But  see  Ander- 
son V.  Jett  89  Ky.  375, 12  S.  W.  Rep.  670. 

146  indlanapoUs,  D.  &  S.  IL  Ca  v.  Erwln.  118  III.  250,  8  N.  B.  Rep.  862; 
Seofield  v.  Railroad  Co.,  43  Ohio  St  571.  3  N.  B.  Rep.  907;  Chesapeake  & 
P.  TeL  Co.  V.  Telegraph  Co.,  66  Md.  399,  7  Atl.  Rep.  809.  It  has  been  held 
however,  that  there  is  nothing  to  prevent  a  quasi  public  corporation  from 
cnntliig  exclusive  priyileges.  as  where  a  railroad  company  gives  a  tele- 
graph company  the  exclusive  privilege  of  operating  a  telegraph  line  along 
Its  road;  but  there  Is  high  authority  to  the  contrary.  W.  U.  Tel.  Co.  v.  Rail- 
road Co.,  86  IlL  246;  Canadian  Pac  IL  Co.  v.  Telegraph  Co.,  17  Can.  S.  C.  R. 
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Affreementa  Affecting  the  GovemmenL^^ 

There  are  many  agreements  which,  though  not  tending  to  injure 
the  public  service,  injurionsly  affect  the  government  itself  in  some 
other  way,  and  which  are  therefore  illegal,  as  contrary  to  public 
policy."*  These  agreements  are  collected  by  Greenhood,***  and 
may  be  shortly  stated  as  follows:  (1)  Agreements  contemplating 
the  appropriation  of  public  money  for  purposes  not  sanctioned  by 
law.^*®  (2)  Agreements  which  seek  to  secure  to  strangers  a  gratuity 
which  the  public  has  offered  for  services  rendered;  as  in  the  case 
of  an  agreement  to  secure  to  a  stranger  bounties  offered  by  the 
government  for  military  services.***  (3)  Agreements  which  seek 
to  secure  to  a  stranger  the  benefit  of  a  privilege  granted  by  the 
government  to  the  promisor;  as,  for  instance,  where  a  person  who 
has  received  from  the  government  a  license  to  trade  with  the  In- 
dians agrees  for  a  consideration  to  share  the  profits  with  a  stran- 
ger.*'* (4)  Agreements  with  an  alien  enemy.  We  have  already  suffi- 
ciently considered  this  question  in  treating  of  the  capacity  of  pai^ 
ties  to  enter  into  contracts.*** 

151.  Contra,  W.  U.  Tel  Co.  v.  Telegraph  Co.,  65  Ga.  160.  Contract  between 
railroad  and  ferry  company.  V(riggin8  Ferry  Co.  v.  Railroad  Co.,  73  Ma 
388. 

147  Though  this  paragraph  is  not  deemed  important  enough,  in  yiew  of  the 
limited  size  of  the  book,  to  be  covered  by  specific  blaciL  letter  text,  it  is  too 
Important  to  omit  altogether  even  from  an  elementary  work,  and  for  thl» 
reason  it  has  been  inserted. 

141  "Contracts  which  take  advantage  of  the  depreciation  of  the  national 
currency,  or  which  contemplate  speculation  on  such  depreciation,  are  valid." 
Greenh.  Pub.  Pol.  rule  305,  p.  370.  An  agreement,  on  borrowing  $1,500  in 
gold,  which  is  worth  more  than  paper  currency,  to  repay  $2,500  in  currency, 
is  valid.  Cox  y.  Smith,  1  Nev.  133;  and  so  are  agreements  for  the  purchase 
and  sale  of  gold.  Brown  y.  Speyers,  20  Grat  (Va.)  296;  Cooke  v.  Davis,  5S 
N.  Y.  318;  Cameron  y.  Durkheim,  55  N.  Y.  425;  Peabody  v.  Speyers,  56 
N.  Y.  230. 

i«»  Greenh.  Pub.  Pol.  rules  302--315. 

ISO  Capehart  v.  Rankin,  3  W.  Va.  571. 

ifti  Decker  y.  Saltsman,  1  Hun  (N.  Y.)  421. 

15S  Gould  v.  Kendall,  15  Neb.  549,  19  N.  W.  Rep.  483. 

li*  Ante,  p.  216.  For  a  good  statement  of  the  rules  on  this  point,  and  col- 
lection of  the  cases,  see  Greenh.  Pub.  Pol.  rules  306-315.  Such  an  agree- 
ment has  been  said  to  be  yoid.  not  on  any  ground  of  public  policy,  but  be- 
oause  'it  was  a  principle  of  the  common  law  that  trading  with  an  enemy. 
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SAME^AGBEEMEirTS  FBOMOTIVE  OF  NONOFITCIAL 
COBBUPTION. 

186.  The  illegal  agreements  which  may  be  classified  un- 
der this  head  are: 

(a)  Agreements  by  a  private  citizen  to  violate  a  duty 

which  he  owes  to  the  public. 

(b)  Agreements  tending  to  impair  the   integrity   of 

public  elections. 

There  Is  a  class  of  agreements  of  whioh  Oreenhood  treats  as 
contracts  promotiye  of  nonofflcial  corruption,  and  which.lie  diyides 
into  contracts  involying  the  corruption  of  private  citizens  with  ref- 
erence to  public  matters,  and  contracts  affecting  the  integrity  of 
public  election&^*^ 

Among  the  agreements  which  he  has  treated  under  the  first  head, 
and  which  are  deemed  contrary  to  public  policy  and  illegal,  are 
agreements  in  consideration  of  a  person's  forbearing  to  petition 
for  the  repeal  of  a  public  law,^"*  or  to  oppose  on  public  grounds 
any  measure  or  proceeding  before  a  legislative  body,*'*  agree- 
ments tending  to  suppress  inquiry  by  the  legislature  into  matters 
of  public  concern,**^  agreements  in  consideration  of  a  person's  op- 
pQgingiM  or  of  his  approving  or  not  opposing  a  public  improve- 
ment or  other  public  project,"*  or  withdrawing  his  petition  for 
such  an  improvement *•• 

without  the  king's  license,  was  megal  in  British  subjects/'  Potts  v.  Bell,  8 
Term  R.  (M;  and  following  this  dictum  some  writers  class  such  agreements 
among  those  in  breach  of  express  rules  of  the  common  law. 

i«4  Greenh.  Pub.  Pol.  p.  383. 

iM  Reed  r.  Warehouse  Co.,  2  Mo.  App.  82. 

iM  Pingry  r.  Washburn,  1  Aik.  (Vt)  264.  This  rule  does  not  apply,  to  op- 
position to  priyate  legislation  on  purely  private  grounds.  Greenh.  Pub.  PoL 
role  317.  p.  384. 

1ST  Usher  v.  McBratne^.  3  DilL  885.  Fed.  Gas.  No.  16,805. 

lu  Slocum  Y.  Wooley,  43  N.  J.  Bq.  451,  11  AtL  Rep.  264. 

tw  toward  v.  Independent  Church.  18  Md.  451;  Maguire  v.  Smock.  42 
fad.  1;  Smith  ▼.  Applegate.  23  N.  J.  Law,  352.  Where  the  opposition  is  on 
purely  private  grounds,  it  has  been  held  that  the  rule  does  not  apply. 
Weeks  v.  Lippincott  42  Pa.  St  474. 

iw  JUtobm  r.  Tobiason,  tf5  16WIl,  245.  21  N.  W.  Rep.  59a 
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Any  agreement  which  tends  to  impair  the  integrity  of  public 
elections  is  clearly  contrary  to  public  policy.***  ''Erery  voter  is 
bound  to  use  his  influence  to  promote  the  public  good  accordmg 
to  his  own  honest  opinions  and  conyictions  of  duty,  and  if,  for 
money  or  other  personal  profit,  he  agrees  to  exert  his  influence 
against  what  he  belieyes  to  be  for  the  public  good,  he  is  corrupt, 
and  the  agreement  void.**  *•*  A  promise,  therefore,  in  consideration 
of  the  promisee's  voting  for  the  promisor  for  a  public  office,***  or 
procuring  his  nomination,***  or  aiding  in  procuring  his  election,***  or 
of  withdrawing  himself  as  a  candidate  for  election,***  or  a  promise 
to  pay  money  if  a  certain  candidate  shall  be  elected,  is  illegal  and 
void.  A  bet  on  the  result  of  an  election  is  illegal  even  in  the  ab- 
sence of  a  statutory  prohibition.*'^ 


SAME— AQBEEMENTS  TENDING  TO  PEBVEBT  OB  OBSTBUGT 

PUBLIC  JUSTICE. 

186.  Any  agreement  which  tends  to  pervert  or  obstruct 
public  justice  is  contrary  to  public  policy,  and  void. 

187.  COMPOUNDING-  CBIME— An  agreement  to  stifle 
a  criminal  prosecution  is  illegal.    This,  however,  does  not 

101 A  person  who  furnishes  liquor  or  refreshments  to  electors  at  the  request 
of  another,  for  the  purpose  of  influencing  them  in  their  votes,  cannot  recoTer 
therefor.     Duke  y.  Asbee,  11  Ired.  (N.  C.)  112;  Qreenh.  Pub.  Pol.  p.  388. 

les  Nichols  y.  Mudgett.  32  Vt  546;  Roby  y.  Carter  (Tex.  Ciy.  App.)  25  a 
W.  Rep.  725. 

i«s  Nichols  y.  Mudgett,  supra.  As  we  haye  seen,  these  kinds  of  agreements 
are  also  objectionable  as  tending  to  injure  the  public  service.    Ante,  p.  422. 

194  Liness  y.  Hesing,  44  111.  113. 

108  Stout  y.  Ennis,  28  Kan.  706;  Swayze  y.  Hull.  8  N.  J.  Law.  54;  Ham  v. 
.gml^.87.£a..^  63.  This  does  not  apply  to  "an  agreement  to  pay  for  open 
adyocacy  of  the  election  of  a  candidate,  or  for  legitimate  political  work.*' 
Greenh.  Pub.  Pol.  303;  Murphy  y.  English,  64  How.  Pr.  (N.  Y.)  862;  Sizer 
y.  Daniels,  66  Barb.  (N.  Y.)  426. 

ie«  Robinson  y.  Ealbfleish,  5  Thomp.  &  0.  <N.  Y.)  212. 

icTLockhart  y.  Hullinger.  2  111.  App.  465;  Gordon  V.  Casey,  23  IlL  70; 
Guyman  y.  Burlingame,  86  IlL  201;  Yischer  y.  Yates,  11  Johns.  (N.  Y%)  23; 
McAllister  y.  Hoffman.  16  Serg.  &  R.  (Pa.)  146;  Wroth  y.  Johnson.  4  Bar. 
"  A  McH.  (Md.)  284;  Gregory  y.  King,  58  ill.  169  (in  this  case  the  bet  was 
made  in  one  state  on  the  result  of  a  presidential  election  in  another);  Greenh. 
Pub.  Pol.  SOL 
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prevent  a  contract  for  the  purpose  of  making  reparation 
to  the  person  ix^ured  by  a  crime,  if  there  is  no  agreement 
not  to  prosecute. 

EXCEPTIONS— (a)  It  may  possibly  be  lawful  to  settle 
for  an  assault  and  battery,  and  agree  not  to 
prosecute,  if  it  did  not  inflict  serious  bodily 
harm,  nor  amount  to  a  breach  of  the  peace. 

(b)    In  some  states  parties  are  permitted  by  statute 
to  settle  for  certain  misdemeanors. 

188.  ABBITBATION — Agreements  to  refer  matters  to 
arbitration  as  a  condition  precedent  to  suit  are  valid;  but 
it  is  otherwise  where  the  agreement  is  to  refer  to  arbi- 
tration alone,  and  not  to  sue  at  all. 

Any  agreement  which  tends  to  pervert  or  obstruct  public  justice, 
even  though  it  may  not  amount  to  a  crime,^**  is  illegal,  as  being 
contrary  to  public  policy.  If  an  agreement,  for  instance,  tends 
to  induce  a  witness  to  perjure  himself,  or  to  give  false  testimony 
through  bias,  or  if  it  tends  to  induce  parties  to  procure  false  testi- 
mony, it  will  not  be  enforced.*"  In  an  Alabama  case  a  party  had 
promised  to  give  a  witness,  for  attending  court,  a  sum  of  money 
in  excess  of  his  legal  fees,  the  amount  of  the  compensation  to  de- 
pend on  the  promisor's  success  in  the  suit,  and  the  agreement  was 

iM  Clark,  Cr.  Law,  pp.  122,  822,  and  cases  cited;  Buck  t.  Bank,  27  MIth. 
293. 

iM  GmeK  T.  Logan  Co.,  67  111.  256;  Goodrich  y.  Tenney,  41  111.  App.  331;  Id.^ 
144  m.  422,  83  N.  B.  Bep.  44;  Patterson  y.  Donner,  48  Gal.  869;  Greenh. 
Pub.  PoL  p.  441,  and  cases  cited;  Hntley  y.  Hutley,  L.  B.  8  Q.  B.  112;  Paton 
r.  Stewart,  78  IIL  481;  GlUett  y.  Logan  Co.,  67  111.  256.  A  contract  between 
a  physician  and  a  party  injured  by  a  railroad  company,  that  the  physician 
shaU  go  with  the  injured  party  to  the  counsel  and  medical  aUyisers  of  the 
cMnpany,  and  explain  the  nature  and  extent  of  the  injuries,  and  receiye  as 
compensation  for  doing  so  an  amount  dependent  on  the  amount  awarded 
by  the  company,  is  illegal  and  yoid.  Thomas  y.  Caulkett,  57  Mich.  392,  24 
N.  W.  B^.  154.  A  contract  by  which  a  party  to  a  suit  employs  another  to 
search  for  witnesses,  and  to  ascertain  the  names  of  persons  acquainted  with 
tiie  facts  and  circumstances  of  the  case,  and  to  procure  such  other  testimony 
as  wm  procure  a  yerdict  in  his  t&Yor,  is  clearly  within  this  rule^  and  yoid. 
Quirk  y.  Mailer  (Mont)  86  Pac  Bep.  1077. 
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held  void.  ^'Such  contracts,"  said  the  court,  "are  against  sound 
policy,  because  their  inevitable  tendency  is,  if  not  to  invite  to  perjury, 
At  least  to  sway  the  mind  of  the  witness,  by  giving  him  the  interest 
of  a  party  to  the  cause,  and  thus  contaminate  the  stream  of  justice 
at  its  source.'**^*  So,  also,  a^eements  are  illegal  if  they  con- 
template the  suppression  of  lawful  evidence.^^^ 

All  agreements,  it  is  said  in  a  late  Indiana  case,  relating  to  pro- 
ceedings in  courts,  civil  or  criminal,  which  may  involve  anything 
inconsistent  with  the  impartial  course  of  justice,  are  void,  though 
not  open  to  the  charge  of  actual  corruption,  and  regardless  of  the 
good  faith  of  the  parties,  or  of  the  fact  that  no  evil  resulted  there- 
from."» 

Oompounding  Crime, 

The  most  obvious  example  of  agreements  tending  to  obstruct 
public  justice  are  agreements  to  stifle  criminal  prosecutions.  From 
the  earliest  times  such  agreements  have  been  condemned  as  unlaw- 
ful. 'HTou  shall  not  make  a  trade  of  a  felony.  If  you  are  aware 
that  a  crime  has  been  committed,  you  shall  not  convert  that  crime 
into  a  source  of  benefit  or  profit  to  yourself."  *^*    Not  only  is  an 

tTo  Dawkins  v.  QUI,  10  Ala.  200.  There  are  many  cases  which  hold  that  an 
ain^eement  by  a  party  to  pay  a  witness  compensation  In  addition  to  his  l^al 
fees  Is  contrary  to  public  policy.  For  a  full  statement  of  the  rules  and  ex- 
ceptions, and  a  collection  of  the  cases,  see  Greenh.  Pub.  Pol.  p.  441. 

iTi  Greenh.  Pub.  PoL  p.  441.  As,  for  Instance,  where  an  attorney  for  a 
consideration  agrees  with  a  person  accused  of  crime  to  procure  the  release 
from  JoU  of  a  witness  against  him,  so  that  the  witness  may  be  gotten  away. 
Orlsup  ▼.  Grossllght,  79  Mich.  380,  44  N.  W.  Rep.  621.  And  see  Bostlck  t. 
M'Claren,  2  Brey.  (S.  C.)  275;  Badger  v.  Williams,  1  D.  Chip.  (Vt)  137; 
Thompson  v.  Whitman,  4  Jones  (N.  C.)  47.  Regulating  disclosure  of  witness. 
Wight  y.  Rlndskopf,  43  Wis.  344.  Asserting  unjust  claims.  Rhodes  y. 
fi^arks^.Pa   St.  478. 

ITS  Brown  v.  Bank  (Ind.  Sup.)  37  N.  B.  Rep.  168.  In  this  case  it  was  held 
that  a  contract  made  by  a  justice  of  the  peace  before  whom  an  affidavit 
has  been  filed  charging  with  larceny  a  person  who  haa  fled  to  a  foreign 
<x>untry,  and  therefore  beyond  his  jurisdiction,  whereby,  in  case  the  Justice 
aecures  his  arrest,  and  the  return  of  the  stolen  property,  he  Is  to  receive  a 
percentage  thereof,  is  void  as  against  public  policy. 

ITS  WUliams  v.  Bayley,  L.  R.  1  H.  L.  200.  And  see  CoUins  v.  Blantem,  2 
IVlIs.  341,  1  Smith,  Lead.  Gas.  387,  notes;  Henderson  v.  Palmer,  71  IlL  579; 
Boll  y.  Raguet,  4  Ohlo»  400;  Town  of  Sharon  v.  Gager,  46  Conn.  189;  Mc- 
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agreement  not  to  prosecute  a  person  for  a  crime  void  on  the  ground 
that  it  is  against  pnblic  policy,  but  it  is  void  because  the  agreement 
18  in  itself  a  crime.^^^ 

It  has  been  said  that  this  rule  is  subject  to  exceptions  in  cases 
where  civil  and  criminal  remedies  coexist,  and  that  it  is  permis- 
sible in  some  cases  to  compromise  with  the  offender,  and  agree 
not  to  prosecute  him.  In  an  English  case  it  was  said:  '^e  shall 
probably  be  safe  in  laying  it  down  that  the  law  will  permit  a  com- 
promise of  all  offenses,  though  made  the  subject  of  a  criminal 
prosecution,  for  which  offenses  the  injured  party  might  sue  and 
recover  damages  in  an  action.  It  is  often  the  only  manner  in  which 
he  can  obtain  redress.  But  if  the  offense  is  of  a  public  nature,  no 
agreement  can  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it^^^*  And  in  the  same  case,  on  writ 
of  error,  it  was  said:  ^^We  have  no  doubt  that  in  all  offenses  which 
involve  damages  to  an  injured  party,  for  which  he  may  maintain 
an  action,  It  Is  competent  for  him,  notwithstanding  they  are  also 
of  a  pnblic  nature,  to  compromise  or  settle  his  private  damage 
in  any  way  he  may  think  fit.  It  is  said,  indeed,  that  in  case  of  an 
assault  he  may  also  undertake  not  to  prosecute  on  behalf  of  the 

K&han  v.  Smith,  47  Conn.  221;  Chandler  v.  Johnson,  39  Oa.  85;  Schultz  v. 
Gnlbertson,  46  Wis.  818^  1  N.  W.  Rep.  19;  Wheaton  v.  Ansley,  71  Oa.  86; 
Meech  v.  Jjee,  82  Mich.  274,  46  N.  W.  Rep.  383;  Rlcketts  v.  Harvey,  106  Ind. 
664,  6  N.  B.  Rep.  826;  Nat  Bank  of  Oxford  v.  Kirk.  90_Pa.  St  49;  Ormerod 
T.  Dearman,  100  Pa.  St  661;  Oorham  v.  Keyes,  137  Mass.  583;  Pearce  v. 
WHBon,  111  Pa.  St  14.  2  AtL  Rep.  99;  Dionne  v.  Matzenbaugh,  49liiL'Tpp. 
527;  Peed  v.  McKee,  42  Iowa.  689;  MaUi  v.  WUlett,  67  Iowa,  705,  11  N.  W. 
Rep.  661;  Friend  v.  Miiler,  62  Kan.  139,  34  Pac.  Rep.  397;  Partridge  v.  Hood, 
120  Mass.  408;  Atwood  v.  Fisk,  101  Mass.  363;  Rogers  v.  Blythe,  61  Ark.  619, 
U  &  W.  Rep.  822;  Smith  v.  Steeley,  80  Iowa,  738,  46  N.  W.  Rep.  912;  Schar- 
mer  v.  Farwell,  66  SL  642;  Foley  v.  Oreene,  14  R.  L  618;  Wolf  v.  Fletemeyer, 
83  UL  418.  A  note,  mortgage,  or  other  instrument  given  to  suppress  a  pros- 
ecution for  larceny  or  embezzlement  is  void.  See  the  cases  above  dted.  A 
prosecution  for  seduction  cannot  be  compounded.  Budd  r.  Rutherford,  4  Ind. 
App.  386,  30  N.  E.  Rep.  1111.  Not  can  a  prosecution  for  obstructing  a  high- 
way. Amestoy  v.  Transit  Oo.,  96  Cal.  311.  30  Pac.  Rep.  550.  It  makes  no 
difference  whether  the  agreement  is  express  or  implied.  Jania  v.  Roentgen, 
62  Mo.  App.  114. 

174  Clark.  Or.  Law,  p.  329. 

»•  Keir  V.  Leeman,  6  Q.  B.  321« 
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public.  It  may  be  bo,  but  we  are  not  disposed  to  extend  this  any 
further."  ^^*  In  the  case  mentioned  the  agreement  was  In  con- 
sideration that  the  plaintiff,  being  the  prosecutor  of  an  Indictment 
against  the  defendant  for  an  assault  and  a  riot  and  the  obstruction 
of  a  public  officer,  would  not  proceed  further  on  the  indictment; 
and  it  was  held  illegal  because  the  riot  and  obstruction  of  a  pub- 
lic officer  were  matters  of  public  concern  whicb  could  not  be  thus 
stifled. 

It  may  probably  be  permissible  to  settle  and  agree  not  to  prose- 
cute for  an  assault  and  battery,  if  it  does  not  inflict  grieyous  bodily 
harm,  or  amount  to  a  breadi  of  the  peace,  but,  according  to  the 
better  opinion,  not  otherwise.  Of  course,  persons  may  always  set- 
tle any  claims  they  may  have  against  each  other,  even  though  the 
claim  may  arise  from  the  crime  of  one  of  them,  as  from  larceny 
or  embezzlement,  provided  thero  is  no  agreement  not  to  prosecute 
for  the  crime.^^^  It  is  the  stifling  of  prosecutiono  which  renders 
such  agreements  inyalid.  In  some  states  parties  are  expressly 
permitted  by  statute  to  compromise  prosecutions  for  certain  mis- 
demeanors. 

Reference  to  Arbitration. 

Agreements  to  rofer  matters  in  dispute  to  arbitration  are  re- 
garded as  attempts  to  '^oust  the  jurisdictioD  of  the  courts,'^  and  are 
not  necessarily  enforced.  The  most  common  illustrations  of  such 
agreements  are  provisions  in  a  building  or  construction  contract  for 
determination  of  questions  by  the  architect  or  engineer,  and  in 
insurance  policies  for  submission  to  arbitrators  to  determine  the 
loss,  though  of  course  they  are  not  limited  to  these  contracts.  It  la 
said  that  a  condition  in  a  contract  that  disputes  arising  out  of  it 
shall  be  roferred  to  arbitration  is  good  where  the  amount  of  dam- 
age sustained  by  a  broach  of  the  contract  is  to  be  ascertained  by 

176  Keir  V.  Leeman,  9  Q.  B.  371.  But  see  Fisher  v.  ApoUinaris  Co.,  L.  B.  10 
Ch.  297. 

ITT  Flower  v.  Sadler,  10  Q.  B.  Div.  572;  Nickelson  v.  WUson,  60  N.  Y.  362; 
Webber  v.  Barrett,  6  N.  Y.  Supp.  4^4,  52  Hun,  612;  Id.,  125  N.  Y.  18.  25  N.  E, 
Rep.  1068;  Bothwell  t.  Brown,  51  111.  234;  School  Dist  No.  61  ▼.  Aldersoiv 
6  Dak.  146,  41  N.  W.  Rep.  466;  Cass  County  Bank  v.  Bricker.  34  Neb.  51(1 
52  N.  W.  Rep.  575;  Fosdick  v.  Van  Arsdale.  74  Mich.  d02,  41  N.  W.  Rep. 
031;  Schommer  y.  Farwell,  56  111.  542. 
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specified  arbitration  before  any  right  of  action  arises/'*  bnt  that 
it  is  illegal  where  all  the  matters  in  dispute,  of  whatever  sort,  are 
to  be  referred  to  arbitrators,  and  to  them  alone.  In  the  first  case 
a  condition  precedent  to  the  accrual  of  a  right  of  action  is  im- 
posed,  while  in  the  second  it  is  attempted  to  prevent  any  right  of 
action  accruing  at  all,  aud  this  cannot  be  permitted.^'*  The  courts 
will  generally  construe  arbitration  clauses  so  as  to  uphold  them. 

8A1CE— SKCOUBAGEMENT   OF   LITIGATION  —  CHAMFEBTY 
AND  MAINTENANCE. 

189.  In  most  states  an  agreement  amounting  to  main- 
tenance or  champerty  is  considered  contrary  to  public 
policy  because  of  its  tendency  to  encourage  litigation^  In 
some  states,  however,  the  doctrine  is  scarcely  recognized. 

^^aintenance'^  is  defined  in  the  old  books  as  the  officious  inter- 
meddling in  a  suit  by  one  who  has  no  interest  therein,  by  maintain- 
ing or  assisting  either  party,  with  money  or  otherwise,  to  prosecute 
or  defend  it^*^  Champerty"  is  defined  as  a  bargain  by  a  person 
with  a  plainttfif  or  defendant  to  divide  the  land  or  other  matter 

"•  Scott  V.  Avery,  5  H.  L.  Cas.  811;  Delaware  &  H.  Canal  Co.  v.  Coal  Co., 
50  N.  Y.  250;  Hamilton  v.  Insurance  Co.,  137  U.  S.  370,  11  Sup.  Ct  Rep.  133; 
Holmes  v.  Richet,  56  CaL  307;  Smith  v.  Railroad  Co.,  36  N.  H.  458;  Hudson 
V.  McCartney,  33  Wis.  331;  Phoenix  Ins.  Co.  v.  Badger.  53  Wis.  283.  10  N. 
W.  Rep.  50i;  Berry  v.  Carter,  19  Kan.  135;  Reed  v.  Insurance  Co.,  138  Mass. 
572;  Wood  v.  Hartshorn,  100  Mass.  117;  Denver  &  N.  O.  Const  Co.  v.  Stout, 
S  Cola  61,  5  Pac.  Rep.  627;  Mentz  v.  Insurance  Co.^3gJPaL_St.  478;  Commer- 
cial Union  Assnr.  Co.  v^  Hocking,  llSPa.  St  40'7i'8  Atl.  Rep.  589. 

"» Sidwards  v.  insurance  &oc.,  l  g7  B.  Dlv.  596;  Hurst  v.  Litchfield,  89 
N.  Y.  377;  Viney  v.  Blgnold,  20  Q.  B.  Dlv.  172;  Chamberlain  v.  Railroad  Co., 
54  Conn.  472,  9  AU.  Rep.  244;  Dugan  v.  Thomas,  79  Me.  221,  9  Atl.  Rep.  354; 
White  Y.  Railroad  Co.,  135  Mass.  216;  Phoenix  Ins.  Co.  y.  Badger,  53  Wis. 
288;  Mentg  v.  Insur^r*^  cin.^  ^Q  Pa.  St  480;  Gray  v.  Wilson,  4  Watts_(Pa.) 
39;  Reed  v.  Insurance  Co.,  138  Mass.  572;  Aileffe  v.  insurance'Co.,  6  Har. 
k.  J.  (Md.)  406;  Gere  v.  Insurance  Co.,  67  Iowa,  272,  23  N.  W.  Rep.  137,  and 
25  N.  W.  Rep.  159;  Kinney  v.  Association,  35  W.  Va.  385,  14  S.  E.  Rep.  8; 
Bauer  v.  Samson  Lodge,  102  Ind.  262,  1  N.  E.  Rep.  571;  Supreme  Council 
Order  of  Chosen  Friends  v.  Garrigus,  104  Ind.  133,  3  N.  B.  Rep.  818;  Louis- 
riUe  B.  Co.  v.  Donnegan,  111  Ind.  179,  12  N.  E.  Rep.  153. 

iM  4  Bl.  Comm.  134;  1  Hawk.  P.  C.  249. 

LAW  COKT. — ZQ 


434  LEGALITY  OF  OBJECT.  [Ch.  8 

gued  fop  between  them  If  they  prevail  at  law,  whereupon  the  cham- 
pertor  is  to  carry  on  the  party's  suit  or  defense  at  his  own  expense. 
In  other  words,  champerty  is  ^maintenance  aggravated  by  an  agree- 
ment to  have  a  part  of  the  thing  in  dispute."  "^  Some  conrts  hare 
held  that  the  champertor  need  not  carry  on  the  suit  at  his  own  ex- 
pense,— that  it  may  be  where  an  attorney  agrees  to  conduct  a  suit 
for  a  compensation  contingent  on  success;***  but  the  weight  of 
authority  is  to  the  contrary.  Champerty  and  maintenance  are 
crimes  under  the  common  law  in  England,  and  are  recognized  as 
crimes  at  common  law  in  many  of  our  states,  and  the  illegality  of 
such  agreements  might  well  be  based  in  those  jurisdictions  on  tbeir 
criminal  character.  In  many  jurisdictions,  however,  neither  main- 
tenance nor  champerty  is  recognized  as  a  crime,  but  they  are  held 
to  render  agreements  illegal  on  the  ground  of  public  policy.  In  some 
of  our  states  the  doctrine  is  scarcely  recognized  at  all,  the  courts 
considering  that,  because  of  the  difference  in  the  state  of  society 
in  England  and  in  this  country,  the  reasons  which  make  the  doctrine 
salutary  or  necessary  there  do  not  exist  here.*" 

From  the  earliest  times  in  England  it  has  been  considered  con- 
trary to  public  policy  for  a  person  to  buy  an  interest  in  another's 
quarrel,  or  to  incite  another  to  litigation  by  offers  of  assistance,  pa^ 

181 4  Bl.  Comm.  135;  1  Hawk.  P.  O.  257;  Thompson  v.  Reynolds,  73  HI.  11; 
Torrence  v.  Shedd,  112  111.  406. 

182  Lathrop  v.  Amherst  Bank,  9  Mete  (Mass.)  489.  Contra,  Aultman  v. 
Waddle,  40  Kan.  195,  19  Pac  Rep.  730;  Phillips  v.  Commissioners,  119  111. 
62G,  10  N.  E.  Rep.  230. 

188  Richardson  y.  Rowlind.  40  Conn.  565;  Stoddard  y.  Mix.  14  Conn.  12; 
Fowler  v.  Callan.  102  N.  Y.  395,  7  N.  E.  Rep.  109;  Danforth  y.  Streeter,  28 
Vt  490;  Brown  v.  Blgue,  21  Or.  200,  28  Pac.  Rep.  11;  Bayard  v.  McLane, 
3  Har.  (Del.)  139;  Soliamp  v.  Schenck.  40  N.  J.  Law,  195;  Hoffman  v.  Vallejo. 
45  Cal.  564;  Bentinck  v.  Franklin,  '.iS  Tex.  458;  Sherley  v.  Riggs,  11  Humph. 
(Tenn.)  53.  The  common  law  In  relation  to  champerty  has  been  virtuallr 
abolished  or  superseded  by  statute  In  Michigan,  New  York,  and  several  other 
states.  Wildey  v.  Crane.  63  Mich.  720,  30  N.  W.  Rep.  327.  In  New  York  it 
Is  abolished,  except  In  so  far  as  It  is  embodied  In  statutes  in  reference  to  cer- 
tain cases  affecting  the  title  to  lands,  and  prohibiting  the  purchase  of  claims 
by  attorneys  for  the  puri)ose  of  suing  on  them.  See  Bundy  v.  Newton,  19  N. 
Y.  Supp.  734,  65  Hun,  619;  Fowler  v.  Callan,  102  N.  Y.  395,  7  N.  E.  Rep.  169; 
Coughlin  V.  Railroad  Co.,  71  N.  Y.  443;  Oisher  v.  Lazzarone,  15  N.  Y.  Snpp. 
933.  61  Hun,  623. 
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ticnlarly  where  he  expects  to  be  paid  therefor.  "A  contract,**  says 
Greenhoody  *^y  which  a  stranger  is  to  sustain  the  expense  of  the 
prosecution  or  defense  of  litigation,  especially  when  he  is  to  have 
an  interest  in  the  result  thereof,  is  void;''  and  the  rule  thus  laid 
down  is  sustained  by  numerous  cases,  both  in  England  and  in  this 
country.^** 

Blustrations  of  maintenance  are  where  a  stranger  to  a  cause  of 
action  induces  the  person  who  has  the  right  of  action  to  sue  by 
promising  to  save  him  harmless  from  any  liability  for  costs,  or  to 
pay  the  costs  in.  case  of  failure  in  the  action.^''  In  a  late  English 
case  it  was  held  that  a  person  who  had  given  a  bond  for  costs 
of  a  suit  brought  by  another  against  a  third  person  to  recover 
penalties  which  were  not  due  to  him  (the  obligor). was  guilty  of 
maintenance,  on  the  ground  that  his  conduct  ^tended  to  promote 
unnecessary  litfgation."  "•  Prior  to  this  case  it  was  deemed  neces- 
sary, in  order  to  avoid  a  contract,  that  there  should  be  something 
vexatious  in  the  maintenance,  and  that  mere  assistance  was  not 
enough;  that  maintenance  ^is  confined  to  cases  where  a  man  im- 
properly, and  for  the  purpose  of  stirring  up  litigation  and  strife,  en- 
courages others  either  to  bring  actions  or  to  make  defenses  which 
they  have  no  right  to  make."  "^  Though  there  are  some  cases  to 
the  contrary,  the  latter  is  probably  the  general  rule  in  this  coun- 
try where  the  doctrine  of  maintenance  is  recognized  at  all.^** 

It  is  not  regarded  as  unlawful  maintenance  for  a  person  to 
assist  another  in  litigation,  if  he  is  himself  interested  in  the  sub- 
ject of  the  litigation,^**  or  if  he  in  good  faith  believes  that  he  is 

w«  Greenh.  Pub.  Pol.  rule  324;  Hutley  v.  HuUey,  L.  R.  8  Q.  B.  112;  Kerr 
T.  Bnmton.  24  U.  C.  Q.  B.  390;  Knox  v.  Martin.  8  N.  H.  154.  And  see  the 
caws  In  the  following  notes. 

^•s  Wheeler  v.  Pounds,  24  Ala.  472;  Low  v.  Hutchinson,  87  Me.  190;  Martin 
▼.  Amos,  13  Ired.  (N.  C.)  201. 

"«  Bradlaugh  v.  Newdegate,  11  Q.  B.  Div.  10. 

"'  Pindon  V.  Parker,  11  Mees.  &  W.  682. 

luSee  Perlne  v.  Dunn,  3  Johns.  Oh.  (N.  Y.)  508;  Tballhimer  y.  Brinckerhoff, 
3  Cow.  (N.  Y.)  023;  Duke  v.  Harper,  66  Mo.  51;  McCall  v.  Capehart,  20  Ala. 
S21;  Com.  t.  Dupuy,  Brightly,  N.  P.  (Pa.)  44. 

inwmiams  v.  Fowle.  132  Mass.  385;  Knight  v.  Sawln.  0  Greenl.  (Me.) 
3G1;  Inhabitants  of  Industry  v.  Inhabitants  of  Starks.  65  Me.  107;  Hutley 
▼.  Hutley,  L.  U.  8  Q.  B.  112;  Commissioners  v.  Jameson,  86  Ind.  154;  Cooley 
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80  interested,"^  or  if  he  is  a  near  relative  of  the  litigant;"*  nor, 
it  seems,  for  a  person  to  assist  one  who  has  a  good  canse  of  action, 
and  is  too  poor  to  sue."'  He  must  assist,  however,  because  of  sucb 
interest  or  relationship.*" 

Champerty,  or  the  maintenance  of  a  suit  for  a  share  of  the  pro- 
ceeds, has  been  repeatedly  held  to  avoid  an  agreement  made  in 
contemplation  of  it  An  example  of  champerty  is  where  a  person 
seeks  out  another  who  has  a  cause  of  action  for  the  recovery  of 
land  or  other  property,  and  makes  an  agreement  to  institute  and 
conduct  a  suit,  and  pay  the  costs,  in  consideration  of  receiving  a 
share  of  whatever  may  be  recovered.  Such  an  agreement  is  clearly 
illegal.***  A  frequent  instance  of  champerty  is  where  an  attorney 
agrees  to  conduct  litigation,  and  pay  the  costs,  in  consideration  of 
receiving  a  certain  percentage  of  what  he  may  recover.  Most  of  the 
courts  hold  such  an  agreement  illegal.*** 

V.  Osborne,  60  Iowa,  526.  Where  several  persons,  for  Instance,  have  been 
induced  on  the  same  representations  to  buy  stock,  it  Is  not  maintenance 
for  them  to  contribute  to  the  expense  of  a  suit  by  one  of  them  to  recover 
the  money  paid  by  him,  as  they  all  have  a  common  Interest  in  settling  tbe 
question  as  to  defendant's  liability.  Davies  v.  Stowell,  78  Wis.  334,  47  N.  W. 
Rep.  370. 

MO  Lewis  V.  Brown,  36  W.  Va.  1,  14  S.  E.  Rep.  444;  WeUlngton  v.  Kelly, 
84  N.  Y.  543;  Flndon  y.  Parker,  11  Mees.  &  W.  679. 

101  Thallhimer  v.  Brinckerhoff,  8  Cow.  (N.  Y.)  623;  Gilleland  v.  Falling.  5 
Denio  (N.  Y.)  308;  Morris  v.  Henderson,  37  Miss.  492;  Walker  v.  Ferryman. 
23  Ga.  309,  at  page  316.  See  Graham  v.  McReynolds,  90  Tenn.  673,  18  S.  W. 
Rep.  272.  But  see  Barnes  v.  Strong,  1  Jones,  Eq.  (N.  C.)  100;  Hutley  f. 
HuUey,  L.  R.  8  Q.  B.  112. 

i»a  Dunne  v.  Herrick,  37  111.  App.  180. 

i»»  Greenh.  Pub.  Pol.  p.  401. 

19 A  Gilbert  v.  Holmes,  64  111.  548;  Thompson  v.  Reynolds,  73  111.  11;  Cole- 
man V.  Billings,  89  111.  183;  Munday  v.  Whissenhunt.  90  N.  0.  458;  Slade  t. 
Rhodes,  2  Dev.  &  B.  Eq.  (N.  0.)  24;  Banes  v.  Strong,  1  Jones,  Eq.  (N.  C.) 
100;  Thompson  v.  Warren,  8  B.  Mon.  (Ky.)  488;  Hayney  v.  CJoyne,  10  Heisk. 
(Tenn.)  339;  Jenkins  v.  Bradford,  59  Ala.  400;  Martin  v.  Veeder,  20  Wis.  46G; 
Barker  v.  Barker,  14  Wis.  131;  Duke  v.  Harper,  66  Mo.  51;  Stanley  v.  Jones. 
7  Blng.  369;  Sprye  v.  Porter,  7  El.  &  Bl.  81. 

195  Thompson  v.  Reynolds,  73  IlL  11;  Holloway  v.  Lowe,  7  Port  (Ala.) 
488;  Coughlin  v.  Railroad  Go.,  71  N.  Y.  443;  Lancy  v.  Havender,  146  Mass. 
615,  16  N.  E.  Rep.  464;  Thurston  t.  Percival,  1  Pick.  (Mass.)  415;  Boardman 
T.  Thompson,  25  Iowa,  487;  Aultman  y.  Waddle,  40  Kan.  195,  19  Pac  Kep. 
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A  less  obyions  form  of  champerty  is  in  the  case  of  a  purchase  out 
and  out  of  a  right  of  action.  The  validity  of  such  an  agreement 
would  depend  on  whether  the  purchase  included  any  substantial 
interest  beyond  a  mere  right  to  litigate.  If  property  is  bought  to 
which  a  right  to  sue  attaches,  that  fact  will  not  avoid  the  con- 

730;  Evans  v.  Bell,  6  Dana  (Ky.)  479;  Park  Ck>m'rs  t.  Coleman,  108  III.  591; 
Million  y.  Ohnsorg,  10  Mo.  App.  432;  Scobey  y.  Ross,  13  Ind.  117;  Lafferty 
y.  Jelley*  22  Ind.  471.  In  Massachusetts  it  is  immaterial  that  the  attorney 
does  not  agree  to  pay  the  expenses  of  the  suit  Lathrop  y.  Amherst  Bank, 
9  Mete.  (Mass.)  492;  Ackert  y.  Barker,  131  Mass.  430.  It  has  even  been  held 
that,  where  the  attorney  has  received  money  under  such  an  agreement  for 
his  client,  the  latter  cannot  maintain  an  action  to  recover  it  Best  v.  Strong, 
2  Wend.  (N.  Y.)  319.  Contra,  Ackert  y.  Barker,  131  Mass.  436;  Stearns  y. 
Felker,  28  Wis.  694.  But  "contracts  which  merely  make  the  compensation 
of  an  attorney  contingent  upon  success,  even  though  an  interest  in  the  Judg- 
ment expected  be  given,  are  not  void."  Greenh.  Pub.  Pol.  rule  334  (col- 
lecting the  cases);  PhilUps  v.  Commissioners,  119  111.  626,  10  N.  E.  Kep.  230; 
Wilhite  y.  Roberts,  4  Dana  (Ky.)  172;  Duke  v.  Harper,  66  Mo.  51;  Allaid 
y.  Lamirande»  29  Wis.  502;  CJommissloners  y.  Coleman,  108  111.  591;  Moses 
y.  Bagley,  55  Ga.  283;  Blaisdell  v.  Ahem,  144  Mass.  393,  11  N.  E.  Rep.  (381; 
Taylor  y.  Bemiss,  110  U.  S.  42,  3  Sup.  Ct  Rep.  441;  Fowler  v.  Callan,  102 
N.  Y.  395,  7  N.  B.  Rep.  169;  Wright  v.  Tebbitts,  91  U.  S.  252;  Winslow  v. 
Railroad  Co.,  71  Iowa,  197,  32  N.  W.  Rep.  330;  Lewis  y.  Brown,  36  W.  Ya. 
1,  14  S.  E.  Rep.  444;  Howard  v.  Carpenter,  22  Md.  10,  at  page  26;  Cain  v.. 
Warford,  33  Md.  23;  Manning  y.  Sprague,  148  Mass.  18,  18  N.  E.  Rep.  673; 
Aultman  y.  Waddle,  40  Kan.  195,  19  Pac  Rep.  730;  Dahms  v.  Sears,  13 
Or.  47,  11  Pac  Rep.  891;  Reece  v.  Kyle,  49  Ohio  St  475,  31  N.  E.  Rep.  747.  A 
contract  to  pay  an  attorney  "ten  per  cent  on  the  amount  that  he  may  succeed 
in  getting  a  decree  reduced  which  has  been  rendered"  is  not  champertous. 
Nickels  y.  Kane,  82  Ya.  809.  An  agreement  to  pay  an  attorney  so  much  for 
saccessfally  defending  an  action,  and,  in  case  the  action  is  abandoned,  so 
much  per  diem  for  services  already  rendered,  Is  not  champertous.  Elliott 
y.  Rnbel,  132  111.  9,  23  N.  E.  Rep.  400,  reversing  30  lU.  App.  62.  In  Michigan 
the  common  law  relating  to  champerty  is  virtually  repealed  by  statute, 
and  a  contract  between  an  attorney  and  his  client  that  the  attorney  shall 
pay  all  costs  incurred  on  account  of  bringing  an  action,  in  case  he  fails  to 
recoyer  anything,  is  valid.  Wildey  v.  Crane,  63  Mich.  720,  30  N.  W.  Rep. 
327.  In  lUinois,  where  the  doctrine  as  to  champerty  is  recognized,  it  has 
been  held  that  an  agreement  between  a  woman  having  a  cause  of  action 
against  a  railroad  company  for  injuries  resulting  from  its  negligence,  and 
being  without  money  to  prosecute  her  action,  and  an  attorney,  that  he  shall 
advance  aU  the  costs,  and  for  his  compensation  have  half  the  recovery,  is  not 
void  for  champerty.    Dunne  v.  Herrick,  37  lU.  App.  18a 
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tract,  but  an  agreement  to  purchase  a  bare  right  to  sue  would 
not  be  sustained.^**  ^Ab  to  the  purchaBe  of  things  in  litigation  in 
general,  the  authorities  cannot  all  be  reconciled  in  detail.  But  the 
distinction  which  runs  through  them  all  is  to  this  effect  The  ques- 
tion in  every  case  is  whether  the  real  object  be  to  acquire  an  interest 
in  property  for  the  purchaser,  or  merely  to  speculate  in  litigation 
on  the  account  either  of  the  vendor  and  purchaser  jointly,  or  of 
the  purchaser  alone.  It  is  not  unlawful  to  purchase  an  interest 
in  property,  though  adverse  claims  exist  which  make  litigation  nec- 
essary for  realizing  that  interest,  but  it  is  unlawful  to  purchase  an 
interest  merely  for  the  purpose  of  litigation;  in  other  words,  the 
sale  of  an  interest  to  which  a  right  to  sue  is  incident  is  good,  but 
the  sale  of  a  mere  right  to  sue  is  bad."  "' 

As  we  have  stated  above,  it  is  not  regarded  as  maintenance  for 
a  near  relative  to  assist  a  person  in  litigation.  This  rule,  however, 
does  not  apply  to  champerty.  Not  even  a  relative  can  assist  for 
a  share  of  the  recovery.  **Lineal  kinship  in  the  first  degree,  or  ap- 
parent heirship,  and  to  a  certain  extent,  it  seems,  any  degree  of 
kindred  or  affinity,  or  the  relation  of  master  and  servant,  may 
justify  acts  which,  as  between  strangers,  would  be  maintenance; 
but  blood  relationship  will  not  justify  champerty."  *•• 

It  should  be  noted  that  the  defense  of  champerty  or  maintenance 
cannot  be  set  up  to  defeat  a  recovery  on  the  cause  of  action  to 

i»«  Prosser  v.  Bdmonds,  1  Yoonge  &  C.  499.  For  a  good  statement  of  the 
rules  and  exhaustive  collection  of  the  cases  on  this  subject,  see  Greenh.  Pub. 
Pol.  pp.  409-441.  And  see  Norton  v.  TutUe,  CO  111.  130;  Brush  v.  Sweet,  38 
Mich.  574;  Illinois  Land  &  L.  Oo.  v.  Speyer,  138  111.  137,  27  N.  B.  Rep.  931; 
Dayton  v.  Fargo,  45  Mich.  158,  7  N.  W.  Rep.  758;  Milwaukee  &  St  P.  11. 
Ck>.  Y.  Milwaukee  &  M.  R.  Co.,  20  Wi&  174.  Conveyance  of  land  held  ad- 
versely by  another.  Greer  v.  Wintersmith,  85  Ky.  516,  4  S.  W.  Rep.  232; 
Smith  V.  Price  (Ky.)  7  S.  W.  Rep.  918;  BenUey  v.  Childers,  Id.  628;  Combs 
Y.  McQuinn  (Ky.)  9  S.  W.  Rep.  495;  Nelson  v.  Brush,  22  Fla.  374;  Gamble 
V.  Hamilton,  31  Fla.  401,  12  South.  Rep.  229;  Snyder  v.  Church,  24  N.  Y. 
Supp.  337,  70  Hun,  428;  Winstandley  v.  Stipp,  132  Ind.  548,  32  N.  £.  Rep 
302;  Sands  v.  Church,  70  Hun,  483,  24  N.  Y.  Supp.  251.  Sale  of  personalty 
in  the  adverse  possession  of  a  third  person  nnder  claim  of  title.  Erickson 
Y.  Lyon,  26  111.  App.  17;  Foy  y.  Cochran,  88  Ala.  353,  6  South.  Rep.  GSj. 

"T  Pol.  Cont  325. 

!••  PoL  Cont  330;  HuUey  v.  HuUey,  L.  R.  8  Q.  B.  112. 
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which  the  illegal  agreement  relates.    It  can  only  be  set  up  against 
the  enforcement  of  the  illegal  agreement  itself.^** 


SAME— AGREEMENTS  OF  IMMOBAL  TENDENCY. 

180.  Any  agreement  which  is  contraxy  to  established 
roles  of  decency  and  morality  is  contrary  to  public  policy. 

Airreements  which  are  contrary  to  established  rules  of  decency 
and  morality,  or^  as  it  is  said,  contra  bonos  mores,  though  the  acts 
to  which  they  tend  may  not  be  prohibited  in  the  sense  of  rendering 
the  doer  liable  to  a  penalty,  are  contrary  to  public  policy,  and  will 
not  be  enforced.  The  aspect  of  immorality  with  which  the  courts 
are  generally  called  upon  to  deal  is  sexual  immorality.  Unlawful 
sexual  intercourse  is  not  a  crime  at  common  law  unless  it  is  open 
and  notorious,  so  as  to  constitute  a  public  scandal  and  nuisance,  but 
any  unlawful  sexual  intercourse  is  contra  bonos  mores.  A  promise, 
therefore,  given  in  consideration  of  present  or  future  illicit  cohabita- 
tion or  intercourse,  is  void;^^®  and  it  is  immaterial,  in  such  case, 
whether  the  contract  is  by  parol  or  under  seal,  for,  as  we  have  seen, 
though  no  consideration  at  all  is  necessary  to  support  a  promise 
under  seal,  yet,  if  there  is  a  consideration,  its  illegality  will  avoid 
the  contract. 

A  promise  made  in  consideration  of  past  illicit  cohabitation  is 
not  generally  held  to  be  made  on  an  illegal  consideration,  but  is 
a  mere  gratuitous  promise,  because  the  consideration  is  past,  and  is 

iM  BuraesY.  Scott,  117  U.  S.  582,  6  Sup.  Ct  Rep.  865;  ThaUhimer  v.  Brincker- 
hoff,  3  Cow.  (N.  Y.)  623;  Boone  v.  ChUes,  10  Pet  177;  Whitney  v.  KlrUand, 
27  N.  J.  Eq.  333:  llobison  v.  Beall  26  Ga.  17;  AlUson  v.  Railroad  Co..  42 
Iowa,  274;  Hilton  y.  Woods,  L.  R.  4  Eq.  432;  Courtright  v.  Bumes,  3  Mc- 
Crary,  60,  13  Fed.  Rep.  317;  Pennsylvania  Co.  v.  Lombardo,  49  Ohio  St  1, 
29  N.  E.  Rep.  573;  SmaU  y.  Railroad  Co.,  55  Iowa,  583,  8  N.  W.  Rep.  437. 
Contra,  Barker  y.  Barker,  14  Wis.  131;  AUard  y.  Lamirande,  29  Wis.  502. 

««>  Ayerst  y.  Jenkins,  16  Eq.  275;  Wallace  v.  Rappleye,  103  111.  220;  Walker 
Y.  Perkins,  3  Burrows,  1568;  Baldy  v.  Stratton,  11  Pa.  St  316;  Massey  y. 
WaUace.  32  S.  C.  149,  10  S.  E.  Rep.  937;  Drennan  y.  Douglas,  102  111.  341; 
Hanks  y.  Naglee,  54  Cal.  51;  Forsythe  y.  State,  6  Ohio,  20;  Walker  y.  Greg- 
ory, 36  AJa.  180;  De  Sobry  y.  De  Laistre,  2  Har.  &  J.  (Md.)  191;  Goodal  y. 
Tliurman,  1  Head  (Tenn.)  209;  Saxon  y.  Wood,  4  Ind.  App.  242,  30  N.  E.  Rep. 
797. 
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not  enforceable  if  made  by  parol,  though  it  is  binding  if  made 
under  seal,  no  consideration  at  all  being  necessary  in  such  a  case.**^ 
It  has  been  held  that,  if  the  past  illicit  cohabitation  was  accom- 
panied by  seduction,  there  is  sufScient  consideration  to  support 
a  parol  promise;  *^  but  this  is  contrary  to  the  well-settled  doctrine 
that  a  moral  obligation  is  no  consideration  for  a  promise,  and  the 
weight  of  authority  is  the  other  way."* 

An  agreement,  as  we  shall  presently  see  more  at  length,  may  be 
innocent  in  itself,  but  may  be  intended  to  further  an  immoral  pur- 
pose. If  both  of  the  parties  have  such  an  intention,  the  agreement 
is  void.  It  has  even  been  held  in  England  that,  if  one  of  the  pa^ 
ties  knows  of  such  an  intention  on  the  part  of  the  other,  the  agree- 
ment is  Toid.  Applying  this  principle,  it  has  been  there  held  that 
a  person  cannot  recover  the  hire  of  a  conveyance  let  by  him  to  a 
prostitute  with  the  knowledge  that  she  intended  to  use  it  for  im- 
moral purposes;  *^^  and  even  in  this  country  it  has  been  held  that 
the  owner  of  premises  who  knowingly  lets  them  to  be  used  as  a 
bawdyhouse  cannot  recover  the  rent.***  There  is  a  conflict  on  this 
point  which  we  will  consider  in  treating  of  the  effect  of  illegality. 

SAME— GAMING  AND  WAGERING  TRANSACTIONS. 

191.  In  many,  if  not  in  most,  of  the  states,  gaming^  trans- 
actions and  wagrers  on  matters  in  which  the  parties  have 
no  interest  are  considered  contrary  to  public  policy. 

We  hare  already  fully  considered  this  subject  in  treating  of 
agreements  in  breach  of  statute,  for  the  reason  that  in  most,  if  not 

501  Gray  v.  Mathlas,  S  Ves.  280;  Beaumont  t.  Reeve,  8  Q.  B.  483;  Gonlejr 
T.  Nailer,  lis  U.  S.  127,  6  Sup.  Ct  Rep.  1001;  Brown  r.  Kinsey,  81  N.  G.  245; 
Masaey  r.  WaJlace,  32  S.  0. 149, 10  S.  E.  Rep.  037;  Bunn  v.  Winthrop,  1  Johns. 
Ch.  (N.  Y.)  329;  Wyant  t.  Lesher^  23  Pa.^.  338.  But  see  Wallace  t.  Rap- 
pleye,  103  111.  229,  at  page  249;   McDonald  v.  Fleming.  12  B.  Mon.  (Ky.)  2S5. 

502  Smith  T.  Richards,  29  Oonn.  232;  Shenk  y.  Mingle^  13  Swg.  &  B.  (Pa.)  28. 
tos  Ante,  pp.  180,  204. 

104  Pearce  v.  Brooks.  L.  R.  1  Bzch.  213. 

209  Dougherty  v.  Seymour,  16  Colo.  289,  26  Pac.  Rep.  823;  Ashbrook  t.  Dale, 
27  Mo.  App.  649;  Ernst  y.  Crosby  (Sup.)  21  N.  Y.  Supp.  365;  Id.,  140  N.  T. 
864,  36  N.  B.  Rep.  603;  Hunstock  T.  Palmer,  4  Tex.  OiT.  App.  459,  23  &  W. 
Rep.  294* 
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all,  the  BtateSy  such  agreements  are  expressly  prohibited  by  stat- 
ute. We  have  also  shown  that,  while  snch  agreements  were  en- 
forceable in  England,  and  in  some  of  our  states,  until  they  were 
prohibited  by  statute,  they  have  been  held  contrary  to  public 
policy  in  other  states,  and  void  whether  prohibited  by  statute 
or  not.  It  is  only  necessary  to  mention  the  subject  here,  and  refer 
the  reader  to  what  we  have  already  said  in  regard  to  it.'®* 

SAME— AGREEMENTS  TENDING  TO  FBAUD  AND  BBEACH 

OF  TBUST. 

192.  Any  agreement  whicli  has  a  direct  tendency  to  in- 
duce a  x>erson  to  commit  a  fraud  upon  the  rights  of  others, 
or  a  breach  of  trust  and  confidence,  is  illegal  as  being 
contrary  to  public  policy, 

"Contracts,'^  it  has  been  said,  "which  are  opposed  to  open,  upright, 
and  fair  dealings,  are  opposed  to  public  policy.  A  contract  by 
which  one  is  placed  under  a  direct  inducement  to  violate  the  con- 
fidence reposed  in  him  by  another  is  of  this  character.  ♦  ♦  ♦ 
The  law  will  not  only  avoid  contracts,  the  avowed  purpose  or  ex- 
press object  of  which  is  to  do  an  unlawful  act,  but  those  made  with 
a  view  to  place,  or  the  necessary  effect  of  which  is  to  place,  a 
person  under  wrong  influences,  and  offer  him  a  temptation  which 
may  injuriously  affect  the  rights  of  third  persons."  ^^^    Although 

2M  Ante,  p.  406. 

207  Greenb.  Pub.  Pol.  294;  Edwards  v.  Estell,  48  Cal.  194;  Spinks  v.  Davis,  82 
Miss.  152;  Smitbv.Townsend,  109  Mass.  500;  Rice  v.  Wood,  113  Mass.  133;  Hol- 
comb  V.  Weaver,  136  Mass.  2tt5;  Byrd  v.  Hughes,  84  lU.  174;  McDonald  v. 
Hanghton,  70  N.  O.  393;  Forsyth  v.  Woods,  11  Wall.  484;  Gleaaon  v.  Railroad 
Co.  (Iowa)  43  N.  W.  Rep.  517.  A  contract  made  by  a  person  in  contemplation 
ofbecominganofflcer  in  a  private  corporation,  and  controlling  a  majority  of  its 
stock,  that  be  will  use  his  influence  to  retain  another  in  office  at  a  fixed  salary, 
is  void  as  against  public  poUcy,  being  inconsistent  with  the  duty  that  the  prom- 
isor, as  an  officer,  owes  to  the  stockholders,  though  no  direct  private  gain  is  to 
result  therefrom  to  him.  West  v.  Camden,  135  U.  S.  507, 10  Sup.  Ct  Rep.  83a 
For  other  instances  of  illegal  contracts  by  officers  of  corporations,  see  WUbur 
T.  Stoepel,  82  Mich.  344,  46  N.  W.  Rep.  724;  Attaway  v.  Bank,  93  Mo.  485,  5  & 
W.  Rep.  16;  Lum  v.  Clark  (Minn.)  57  N.  W.  R^.  662;  Guernsey  v.  Cook,  120 
Mass.  501.    It  tends  to  a  fraud  on  a  corporation  for  its  officers  to  purchase 
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the  act  contracted  to  be  done  ^may  be  just  and  beneficial  as  be- 
tween the  parties  immediately  concerned  in  it,  and  though  it  be 
accomplished  in  good  faith  and  without  nndue  means,  yet  the  con- 
tract to  procure  to  be  done  is  held  to  be  against  public  policy, 
because  its  natural  effect  is  to  cause  the  party  to  abuse  the  con- 
fidence placed  in  him,  ♦  •  •  and  thereby  prejudicially  to  affect 
the  rights  of  others.''*^    It  is  impossible  to  go  further  into  tiie 

claims  a^inst  it,  and  a  contract  for  such  a  purchase  cannot  be  enforced.  Mo 
I>onald  V.  Haughton,  70  N.  C.  803.  A  good  illustration  of  such  an  agreement 
is  where  a  braker  employed  to  seU  prop^ty  is  also  employed  by  the  person  t» 
whom  he  sells  to  buy,  thus  to  receive  a  commission  from  both  parties.  Rice  t. 
Wood,  supra;  Everhart  v.  Searle,  71  Pa.  St  256.  And  see  Holcomb  v.  Weav- 
er, supra.  Soralso,  where  a  brolcer  is  employed  to  sell  land,  an  agreement 
with  a  person  who  wishes  to  buy,  by  which  the  broker  is  to  introduce  him  to 
the  principal,  and  receive  part  of  the  land  when  purchased,  is  void.  Smith 
V.  Townsend,  supra.  An  agreement  between  real-estate  agents  r^resentin^ 
different  principals  to  divide  commissions  in  case  they  can  effect  a  sale  or  ex- 
change between  their  respective  principals  is  void  as  against  public  policy. 
Levy  V.  Spencer,  18  Colo.  532,  33  Pac.  Rep.  415.  A  contract  by  an  advertising 
solicitor  to  sell  to  a  "specialist"  letters  written  by  persons  affected  with  dis- 
eases to  another  person  who  advertised  articles  and  instruments  tJiat  it  was 
claimed  would  cure  them,  In  order  that  such  specialist  might  send  his  advei^ 
tisements  to  them,  is  against  public  policy.  'Thus  to  traffic  In  the  letters  of 
third  parties,  without  their  knowledge  or  consent,  and  to  make  them  articles 
of  merchandise  in  the  manner  attempted  here,  was,  to  mildly  characterize  it, 
grossly  disreputable  business."     Rice  v.  Williams,  32  Fed.  Rep.  437. 

208  Spinks  V.  Davis,  supra;  Gleason  v.  Railroad  Co.  (Iowa)  43  N.  W.  Rep. 
517;  Levy  v.  Spencer,  18  Colo.  532,  33  Pac.  Rep.  415.  As  said  in  an  English 
case:  "I  entertain  no  doubt,  however,  that  when  a  bribe  Is  plven.  or  a  prom- 
ise of  a  bribe  Is  made,  to  a  person  in  the  employ  of  another,  by  some  one  who 
has  contracted,  or  is  about  to  contract,  with  the  employer,  with  a  view  to  in- 
ducing the  person  employed  to  act  otherwise  than  with  loyalty  and  fidelity 
to  his  employer,  the  agreement  is  a  corrupt  one,  and  is  not  enforceable  at  law, 
whatever  the  actual  effect  produced  on  the  mind  of  tlie  person  bribed  may  be. 
The  tendency  of  such  an  agreement  as  this  must  be  to  bias  the  mind  of  the 
agent  or  other  person  employed,  and  to  lead  him  to  act  disloyally  to  his  prin- 
cipal. It  is  intended  by  the  party  who  promises  the  bribe  to  have  that  effect, 
and  the  other  party  knows  such  is  his  intention.  Such  a  bargain  is  obviously 
corrupt.  It  would  plainly  be  in  contravention  of  the  maxim,  'E  turpi  causa 
non  oritur  actio,*  and  most  mischievous,  to  hold  that  a  man  can  come  into 
court  to  enforce  such  a  bargain  on  the  ground  that  he  was  not  in  fact  co^ 
rupted.  It  is  quite  immaterial  that  the  employer  was  not  in  fact  damaged. 
It  is  sufficient  that  the  consideration  upon  which  the  promise  was  made  was 


Ch.  8]  AGREEMENTS  OONTRABY   TO   PUBLIC  POLICY.  443 

various  roles  growing  out  of  this  principle.  They  have  been  ad- 
mirably stated,  and  the  illustrations  and  authorities  collected,  by 
Greenhood  in  his  work  on  Public  Policy.^®* 


SAMS^AGBESMEKTS  IN  DEBOGATION  OF  THE  MABBIAGE 

RELATION. 

188.  Aa  a  general  rule,  any  agreement  whicli  refittraixus 
the  fireedom  of  parties  to  marry,  or  the  freedom  of  choice 
in  mBXTyingj  or  impairs  the  sanctity  and  security  of  the 
marriage  relation,  or  is  otherwise  in  derogation  of  such 
relation,  is  contrary  to  public  policy. 

Agreements  which  restrain  the  freedom  of  marriage  are  disr 
couraged  on  political  and  social  grounds,  as  injurious  to  the  in- 
crease of  population  and  the  moral  welfare  of  the  citizen.  Agree- 
ments not  to  marry  are  therefore  void.  A  promise  to  marry  no 
one  but  the  promisee,  for  instance,  on  penalty  of  paying  her  a  cer- 
tain sum,  has  been  held  void  because  there  was  no  promise  of  mar- 
riage on  either  side,  and  the  agreement  was  purely  restrictive.*** 
So,  also,  a  wager  in  which  one  man  bet  another  that  he  would  not 
marry  within  a  certain  time  was  held  void,  as  giving  to  one  of  the 
parties  a  pecuniary  interest  in  not  marrying.*" 

Contracts  restraining  the  freedom  of  choice  in  entering  into  a 
marriage,  such  as  marriage  brocage  contracts,  or  promises  made 

intended  to  be  a  corrupt  one."  Harrington  v.  Dock  Ck).,  3  Q.  B.  Dir.  549. 
The  rule  does  not  apply  to  a  case  in  which  a  broker  is  acting  as  agent  of  both 
parties  with  their  knowledge.  As  said  by  Greenhood,  "no  contract  for  the  pay- 
ment for  services  is  invalid  because  the  promisee  occupies  another  position,  in 
conflict  with  such  employment,  when  the  antagonism  is  only  towards  the 
promisor  himself,  and  he  is  fully  cognizant  of  it"  Rule  262;  Shaw  v.  An- 
drews, 9  CaL  73;  Pugsley  v.  Murray,  4  E.  D.  Smith  (N.  Y.)  245;  Bon  well  v. 
Howes  (City  Ct  N.  Y.)  1  N.  Y.  Supp.  435;  post,  p.  727. 

*••  Greenh.  Pub.  Pol.  pp.  292-326. 

"•  Lowe  V.  Peers,  4  Burrows,  2225.     See  Hogan  v.  Curtin,  88  N.  Y.  162. 

»i  Hartley  v.  Rice,  10  East,  22.  And  see  Chalfant  v.  Pay  ton,  91  Ind.  202; 
James  v.  Jeillson,  94  Ind.  292;  Sterling  v.  Sinnickson,  5  N.  J.  Law,  756;  Bos- 
tidc  V.  Blades,  59  Md.  231.  But  see  Shafer  v.  Senseman,  125  Pa.  St  310,  17 
Aa  Rep.  35a 
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np<m  consideration  of  the  procuring  or  bringing  abont  of  a  s&ar* 
riage,  are  held  illegal  on  social  grounda*^* 

Agreements  are  also  contrary  to  public  policy  if  they  directlj 
tend  to  disturb  or  prejudice  the  status  of  a  lawful  marriage  after 
it  has  been  entered  into.  Agreements  for  separation  of  husband 
and  wife  are  valid  if  made  in  prospect  of  an  immediate  separation; 
but  if  they  provide  for  a  possible  separation  in  the  future  they  are 
illegal,  and  it  is  immaterial  whether  they  are  made  b^ore  or  after 
marriage,  because  they  give  inducements  to  the  parties  not  to  per- 
form '^duties  in  the  fulfillment  of  which  society  has  an  interest"'^' 
^^he  distinction  rests  on  the  following  ground:  An  agreement  for 
an  immediate  separation  is  made  to  meet  a  state  of  things  which; 
however  undesirable  in  itself,  has  in  fact  become  inevitable  Still 
that  state  of  things  is  abnormal,  and  not  to  be  contemplated  before- 
hand. 'It  is  forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  preserve  intact 
and  inviolate.'  Or,  in  other  words,  to  allow  validity  to  provisions 
for  a  future  separation  would  be  to  allow  the  parties  in  effect  to 
make  the  contract  of  marriage  determinable  on  conditions  fixed  be- 
forehand by  themselves."*** 

To  obtain  a  divorce  by  collusion  is  not  only  an  evasion  of  justice, 
but  is  contrary  to  public  policy,  as  being  in  derogation  of  the  mar- 
riage relation;  and  any  agreement,  therefore,  between  husband  and 

tif  Arundel  v.  TrevUllan,  Rep.  Ch.  47;  Crawford  v.  Russell,  62  Barb.  92; 
Dural  V.  Wellman  (Com.  PL  N.  Y.)  1  N.  Y.  Supp.  70;  Id.,  124  N.  Y.  150.  2G  K. 
E.  Rep.  343;   Johnson  v.  Hunt,  81  Ky.  321. 

ai3  Hunt  V.  Hunt  4  De  Gex,  P.  &  J.  221;  Westmeatb  v.  Westmeath,  1  Dow. 
dt  C.  519;  Cartwright  v.  Cdrtwrigbt,  8  De  Gex«  M.  &  G.  982;  Randall  t. 
Randall,  37  Mich.  563;  Stokes  v.  Anderson,  118  Ind.  533,  21  N.  E.  Rep. 
831;  Pettlt  v.  Pettlt  107  N.  Y.  677,  14  N.  E.  Rep.  500;  Fox  v.  Davis,  113 
Mass.  255;  Adams  v.  Adams,  25  Minn.  72;  Brown  v.  Brown,  5  Gill  (Md.) 
249;  Appeal  of  Agnew  (Pa.  Sup.)  12  Atl.  Rep.  160;  Phillips  v.  Thorp,  10 
Or.  494;  Jenkins  v.  Hall  (Or.)  37  Pac.  Rep.  62;  Walker  v.  Walker,  9  Wall 
743;  Helms  v.  Franciscus,  2  Bland  (Md.)  544;  Barnes  v.  Barnes  (N.  C.)  10 
S.  E.  Rep.  304;  Wells  v.  Stout,  9  CaL  479;  TaUlnger  v.  Mandeville,  113 
N.  Y.  427,  21  N.  E.  Rep.  125;  C^m.  v.  Richards,  131  Pa^t  209,  18  Aa  Rep. 
1007;  Rains  v.  Wheeler,  76  Tex!^390riS^  W.  Rep.  324;  Clark  v.  Fosdlck, 
118  N.  Y.  7,  22  N.  E.  Rep.  1111;  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N.  B. 
Rep.  1114;   Carey  v.  Mackey,  82  Me.  516,  20  Aa  Rep.  84. 

si«  PoL  Cent  286. 
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wife,  in  consideration  of  one  of  them  withdrawing  op  not  making 
opposition  to  a  snit  for  diyorce  bronght  by  the  other,  is  void.  This 
applies  to  any  agreement  intended  to  facilitate  the  procuring  of  a 
divorce.*"  It  has  been  held  in  a  late  Massachnsetts  case  that, 
where  a  wife  has  separated  from  her  husband  on  grounds  justifying 
a  suit  for  divorce,  an  agreement,  for  a  pecuniary  consideration,  to 
return  and  live  with  him,  is  contrary  to  public  policy,  but  three  of 
the  judges  dissented.*^* 

It  has  also  been  held  that  contracts  between  husband  and  wife 
r^ulating  their  duties  and  conduct  in  matters  pertaining  directly 
and  exclusively  to  the  home  cannot  be  made  the  subject  of  public 
inquiry,  and  that  it  is  contrary  to  public  policy  to  recognize  and  en- 
force them.  The  Iowa  court,  for  instance,  held  illegal  a  contract 
between  husband  and  wife  whereby  it  was  agreed  to  drop  matters 
in  dispute,  to  refrain  from  scolding,  fault-finding,  and  anger,  and  live 
tc^ther  as  husband  and  wife;  that  the  wife  should  keep  her  home 
in  a  comfortable  condition;  and  that  the  husband  should  provide 

tisBesant  v.  Wood,  12  Cb.  Div.  623;  Hamilton  v.  Hamilton,  89  111.  849; 
StoQtenbUTff  v.  Lybrand,  13  Ohio  St  228;  Muckenbnrg  v.  Holler,  29  Ind.  139; 
WUde  V.  WUde,  37  Neb.  891,  56  N.  W.  Rep.  724;  Ck>m8tock  v.  Adams,  23  Kan, 
513;  Viser  v.  Bertrand,  14  Ark.  266.  An  agreement  between  a  man  and  his 
wife,  made  the  day  after  he  has  been  awarded  a  decree  of  divorce,  whereby 
be  agrees  to  pay  her  an  annuity  if  she  wiU  not  move  for  a  new  trial,  is  void 
as  tending  to  facilitate  divorce.  Blank  v.  Nohe,  112  Mo.  159,  19  S.  W.  Rep. 
65.  and  20  S.  W.  Rep.  477.  Ck>ntract  by  wife  not  to  sue  for  alimony  for  a 
year  is  void.  Evans  v.  Evans  (Ky.)  20  S.  W.  Rep.  605.  A  promise  to  marry 
by  a  man  who  is  already  married  would  be  void  as  an  agreement  to  commit 
the  crime  of  bigamy  if  a  marriage  were  contemplated  during  the  lifetime  of 
his  wife.  Even  if  the  promise  is  not  to  be  performed  until  after  the  wife's 
death,  the  promise  is  clearly  Ulegal  as  being  immoral  and  in  derogation  of 
the  marriage  relation.  If  the  promisee  is  ignorant  of  the  fact  that  the  prom- 
isor Is  already  married,  she  may  maintain  an  action  against  him  for  breach 
of  his  promise.  See  Paddock  v.  Robinson,  63  IlL  99;  Haviland  v.  Halstead, 
34  N.  Y.  643;  Cammerer  v.  MuUer  (Sup.)  14  N.  Y.  Supp.  511;  Id.,  133  N.  Y. 
623,  30  N.  B.  Rep.  1147;  Kerns  v.  Hagenbuchle  (Super.  N.  Y.)  17  N.  Y.  Supp. 
367. 

si«  Merrin  v.  Peaslee,  146  Mass.  460,  16  N.  E.  Rep.  271  (Holmes,  Allen,  and 
Knowlton,  JJ.,  dissenting.)  And  see,  ccmtra,  Barbour  v.  Barbour,  49  N.  J.  Eq. 
429,  24  AtL  Rep.  227. 
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all  the  necessary  expenses  of  the  family,  and  pay  the  wife,  in  addi- 
tion, a  certain  sum  per  month.'^^ 

SAHE—AGBEEHENTS  IN  BESTBAUTT  OF  TBADE. 

184.  Any  agreement  which  unreasonably  restrains  a 
person  trom.  exercising  his  trade  or  business  is  contrary 
to  pnblio  policy. 

186.  A  restraint  is  not  unreasonable  if  it  is  founded  on 
a  valuable  consideration,  and  is  reasonably  necessary  to 
protect  the  interest  of  the  party  in  whose  favor  it.  is  im- 
posed, and  does  not  tinduly  prejudice  the  interests  of  the 
public. 

186.  It  was  formerly  thought,  and  is  still  held  in  some 
Jurisdictions,  that  though  the  restraint  might  be  imlimited 
as  to  time,  it  could  not  be  unlimited  as  to  space;  but  mod- 
em decisions  raise  a  doubt  upon  this  question. 

187.  Within  this  dass  are  combinations  and  agreements 
tending  to  prevent  competition,  enhance  prices,  and  create 
monopolies,  but  they  had  best  be  treated  separately. 

A  contract  in  unreasonable  restraint  of  trade  is  contrary  to  public 
policy  and  void.  "The  unreasonableness  of  contracts  in  restraint 
of  trade  and  business  is  very  apparent  from  several  obvious  con- 
siderations: (1)  Such  contracts  injure  the  parties  making  them, 
because  they  diminish  their  means  of  procuring  livelihoods  and  a 
competency  for  their  families.  They  tempt  improvident  persons, 
for  the  sake  of  present  gain,  to  deprive  themselves  of  the  power  to 
make  future  acquisitions,  and  they  expose  such  persons  to  imposition 
'and  oppression.  (2)  They  tend  to  deprive  the  public  of  the  services 
of  men  in  the  employments  and  capacities  in  which  they  may  be 
most  useful  to  the  community  as  well  as  to  themselves.  (3)  They 
discourage  industry  and  enterprise,  and  diminish  the  products  of 
ingenuity  and  skill.  (4)  They  prevent  competition  and  enhance 
prices.     (5)  They  expose  the  public  to  all  the  evils  of  monopoly. 

tiT  MUler  V.  MlUer,  78  Iowa.  177,  35  N.  W.  Rep.  464,  and  42  N.  W.  Rep.  (Ml. 
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And  this  especially  is  applicable  to  wealthy  companies  and  large 
corporations,  who  have  the  means,  unless  restrained  by  law,  to  ex- 
clnde  riTalry,  monopolize  business,  and  engross  the  market  Against 
evils  like  these,  wise  laws  protect  individuals  and  the  public  by  de* 
daring  all  such  contracts  void.''^^*  As  has  been  stated,  public 
policy  requires  that  the  freedom  of  i>ersons  to  enter  into  contracts 
shall  not  be  lightly  interfered  with.  Some  restraint  of  trade,  there- 
fore, must  be  permitted,  but  we  shall  see  that  it  must  not  be  un- 
reasonable. 

Restraint  of  trade  may  be  (1)  unlimited  as  to  space,  but  limited 
as  to  time,  as  where  a  i>erson  binds  himself  not  to  carry  on  a  trade 
anywhere  for  a  certain  time;  or  (2)  it  may  be  unlimited  as  to  time, 
but  limited  as  to  space,  as  where  he  binds  himself  never  to  carry 
on  a  trade  in  a  particular  city;  or,  again,  (3)  it  may  be  unlimited 
both  as  to  time  and  space,  as  where  he  agrees  never  to  carry  on  a 
trade  any  where.  If  the  restraint  is  limited  as  to  space,  as  in  case 
2,  it  is  called  a  "partial  restraint,*'  while  if  unlimited  as  to  space, 
whether  limited  as  to  time  or  not,  as  in  cases  1  and  3,  it  is  called 
a  ^general  restraint" 

At  one  time  in  England  it  was  considered  that  a  contract  was 
contrary  to  public  policy  if  it  placed  any  restraint  at  all  on  a  man's 
rig^t  to  exercise  his  trade  or  calling.  Gradually,  however,  ex- 
ceptions were  recognized,  until  at  last  the  court,  in  a  leading  case, 
established  the  rule  that  a  contract  in  restraint  of  trade,  upon  con- 
sideration which  shows  it  was  reasonable  for  the  parties  to  enter 
into  it,  is  good;  "that  wherever  a  sufficient  consideration  appears 
to  make  it  a  proper  and  useful  contract,^^*  and  such  as  cannot  be 
set  aside  without  injury  to  a  fair  contractor,  it  ought  to  be  main- 
tained, but  with  this  constant  diversity,  viz.  where  the  restraint 
is  general,  not  to  exercise  a  trade  throughout  the  kingdom,  and 

»!•  Alger  V.  Thacher.  19  Pick.  (Mass.)  51. 

sx»  It  is  well  settled  that  a  contract  in  restraint  of  trade  must  be  based  on 
a  snfBcient  consideration.  Ante,  p.  162.  See  Gbapin  v.  Brown,  83  Iowa,  156, 
48  N.  W.  Rep.  1074.  In  this  case  the  grocers  in  a  certain  town  agreed  with 
a  firm  which  was  about  to  open  a  batter  store  that  thej  would  not  buy  any 
batter  for  two  years.  The  firm  did  not  buy  out  any  business,  but  merely 
opened  a  store.  The  court  held  the  agreement  was  not  based  on  a  sufficient 
consideration.    And  see  Urmston  y.  Whltelegg»  63  Law  T.  455. 
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where  it  is  limited  to  a  particular  place,  for  the  former  of  these 
must  be  void,  being  of  no  benefit  to  either  parly,  and  only  oppress- 
iye."'**  Although  in  that  case  the  restraint  was  limited  both  as 
to  time  and  space,  so  that  it  did  not  call  for  a  decision  on  a  contract 
in  general  restraint  of  trade,  it  has  since  been  assumed  in  nnmerous 
cases,  and  in  many  directly  decided,  that  a  contract  which  imposes 
a  restraint  which  is  unlimited  as  to  space  is  void  on  its  face.*'^  In 
England  the  law  is  unsettled,  and  there  is  a  difference  of  opinion 
among  the  judges.  Some  of  them  consider  that  under  no  circum- 
stances can  a  restraint  which  is  unlimited  as  to  space  be  allowed, 
while  others  are  inclined  to  allow  such  a  restraint  if,  under  the 
particular  circumstances,  it  is  reasonable.*"  The  same  diversity 
of  opinion  exists  between  the  courts  of  this  country."* 

To  understand  the  state  of  the  law  on  the  subject  we  must  con- 
sider the  extent  and  effect  of  this  conflict  at  some  length,  but  before 
doing  so  we  must  understand  the  test  which  determines  whether 
contracts  even  in  partial  restraint  of  trade  will  be  upheld.  The  test 
is  in  all  cases  the  reasonableness  of  the  restraint.  This  much  is 
surely  settled,  subject  only  to  the  qualification,  above  mentioned, 
that  some  of  the  judges  consider  that  a  contract  in  general  restraint 
of  trade  is  unreasonable  and  void  on  its  face,  without  regard  to  the 
particular  circumstances;  that  the  mere  fact  of  universality  renders 
it  unreasonable,  or  at  least  void,  without  regard  to  whether  or  not  it 
is  reasonable. 

In  determining  whether  a  particular  restraint  is  reasonable,  the 
court  will  consider  the  nature  and  extent  of  the  trade  or  business, 
the  situation  of  the  parties,  and  all  the  other  circumstances.  If, 
on  such  a  consideration,  the  restraint  seems  unreasonable,  the  con- 
tract will  be  declared  void,  however  partial  the  restraint  may  be. 
The  fact  that  the  restraint  is  reasonably  necessary  to  protect  the 
party  for  whose  benefit  it  is  imposed  is  considered  a  strong  reason 
for  upholding  the  contract,  while  on  the  other  hand,  if  it  is  not  nec- 
essary, the  contract  will  always  be  held  void,  for  in  such  a  case  there 
can  be  no  reason  for  oppressing  the  other  party,  and  depriving  the 

tto  Mitchel  v.  Reynolds,  1  P.  Wms.  181. 
«ai  Post,  p.  450. 
822  Post,  p.  451. 
«"  Post.  p.  452. 
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pablic  of  the  benefit  of  his  carrying  on  his  trade.  As  said  in  a 
leading  case,  the  court  will  consider  "whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the  interests  of  the  party  in 
faTor  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  larger  than  the  nec- 
essary protection  of  the  party  can  be  of  no  benefit  to  either.  It 
can  only  be  oppressive,  and,  if  oppressive,  it  is,  in  the  eye  of  the  law, 
unreasonable.  Whatever  is  injurious  to  the  interests  of  the  public 
is  void  on  the  ground  of  public  policy.''  *** 

To  illustrate  this  rule,  a  retail  merchant,  a  mechanic,  or  a  pro- 
fessional man,  whose  trade  or  business  does  not  extend  beyond  the 
limits  of  the  city  in  which  he  does  business^  or  the  immediate 
neighborhood,  may,  on  selling  his  business,  bind  himself  not  to  en- 
gage in  the  same  business  in  that  city  or  neighborhood.  This  is 
clearly  necessary  to  protect  the  interests  of  the  other  party.'*'  On 
the  other  hand,  it  could  only  oppress  him,  and  could  not  benefit  the 
other  party,  to  uphold  a  promise  not  to  engage  in  the  same  business 

«*  Homer  v.  Grayes,  7  Blng.  735;  RousUlon  v.  RousiUon,  14  Ch.  DIv. 
358;  Herreshoff  v.  Boutineau,  17  R.  I.  3,  19  AtL  Rep.  712;  Kuler  v.  Taylor, 
53  Pa.  St.  467;  Arnold  v.  Kreutzer,  67  Iowa,  214,  26  N.  W.  Rep.  138;  BUer- 
man  t.  Stock  Yards  Co.,  49  N.  J.  Bq.  217,  23  Atl.  Rep.  287;  Wiley  v.  Baumgard- 
ner,  97  Ind.  06;  Gill  y.  Ferris,  82  Mo.  156.  Injury  to  the  interests  of  the  pub- 
lic Is  always  to  be  taken  into  consideration.  See  Western  Wooden-Ware 
ABs'n  v.  Starkey.  84  Mich.  76,  47  N.  W.  Rep.  604. 

t«»  Washburn  y.  Do6ch«  68  Wis.  436,  32  N.  W.  Rep.  551;  Dwight  y.  Hamil- 
ton, 113  Mass.  175;  Finger  y.  Hahn,  42  N.  J.  Bq.  606,  8  Atl.  Rep.  654;  Linn 
y.  Slgsbee,  67  111.  75;  Hubbard  y.  Miller,  27  Mich.  15;  Handforth  y.  Jackson, 
150  Mass.  149,  22  N.  E.  Rep.  634;  Smith  y.  Leady,  47  111.  App.  441;  Mc- 
Clqgg's  Appeal,  58  Pa.  St  51;  Boutelle  y.  Smith,  116  Mass.  111.  An  agree- 
ment by  a  person  not  to  sell  a  particular  line  of  goods  in  a  certain  town  may 
be  ralid,  Clark  y.  Crosby.  37  Vt  188;  or  not  to  seU  to  anybody  in  a  certain 
tovm  or  state  except  the  promisee,  Newell  y.  Meyendorff,  9  Mont  254,  23 
Pac  Rep.  333;  Roller  y.  Ott,  14  Kan.  609;  Keith  y.  Optical  Co.,  48  Ark.  138» 
2  S.  W.  Rep.  777.  The  following  agreements  haye  been  held  a  reasonable 
restraint:  Covenant  in  a  deed  not  to  seU  intoxicating  Uquors  on  the  prem- 
ises in  less  quantities  than  fiye  gallons,  Sutton  y.  Head,  86  Ky.  156,  5  S.  W. 
Rep.  410;  or  not  to  carry  on  a  trading  or  mercantile  business  thereon,  Mor- 
ris ▼•  Manufacturing  Co.,  83  Ala.  565,  3  South.  Rep.  689.  Agreement  by  yen- 
dee  of  land  not  to  sell  sand  from  it  Hodge  y.  Sloan,  107  N.  T.  244,  17  N.  B. 
Uep.  335.    Not  to  manufacture  ochre  in  a  certain  county.    Smith's  Appeal, 

113  Fa.  St  579,  6  Aa  Rep.  251.  

— T.-23 
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anywhere  in  the  state,  and  such  a  promise  would  be  void.***  We 
can  even  imagine  cases  in  which  an  agreement  by  a  person,  on  sell- 
ing his  business,  not  to  engage  in  the  same  business  in  the  same 
city,  would  be  unreasonable;  as,  for  instance,  in  case  of  a  small 
bakery  in  a  large  city,  the  trade  of  which  is  only  in  the  vicinity  of 
the  shop.  Again,  a  wholesale  merchant  selling  only  in  a  particular 
section  of  the  country  could  not,  on  selling  his  business,  bind  himself 
not  to  engage  in  the  same  business  anywhere  in  the  United  States, 
though  the  restriction  would  be  valid  if  limited  to  the  district  cov- 
ered by  his  trade,  even  though  it  might  extend  over  several  states.*" 
The  business  of  some  wholesale  houses  extends  over  the  entire 
United  States,  and  even  further;  and  the  courts,  as  we  shall  see, 
show  a  tendency  in  some  of  the  modern  cases  to  allow  a  restrictiou 
coextensive  with  the  business.  Other  courts,  however,  looking  upon 
the  restraint  as  general,  hold  it  void  on  its  face  for  that  reason  alone, 
without  regard  to  what  the  interests  of  the  other  party  may  require. 
This  diversity  of  opinion  will  now  be  considered. 

Restraint  Lnliviited  a»  to  Space. 

As  we  have  already  stated,  it  was  for  a  long  time  thought,  both 
in  England  and  with  us,  that  a  contract  in  restraint  of  trade  was 
void  on  its  face  if  the  restraint  was  unlimited  as  to  space;  that  an 
agreement  in  general  restraint  of  trade  could  under  no  circum- 
stances be  sustained;  and  there  are  modem  cases  laying  down, 
or  seeming  to  lay  down,  the  same  rule.***    Such  is  stated  by  the 

«•  Herreshoff  v.  Boutineau,  17  R.  I.  3,  19  Atl.  Rep.  712. 

"T  Diamond  Match  Co.  v.  Roeber,  lOG  N.  Y.  473,  13  N.  B.  Rep.  419. 

228  Alger  V.  Thacher,  19  Pick.  (Mass.)  61;  Bishop  v.  Palmer,  146  Mass. 
469.  16  N.  E.  Rep.  299;  Dean  y.  Emerson,  102  Masa  480;  Curtz  ▼.  Gokey,  6S 
N.  Y.  300;  Chappel  v.  Brockway,  21  Wend.  (N.  Y.)  157;  Thomas  v.  Miles,  3 
Ohio  St  274;  Long  v.  Towl,  42  Mo.  545;  IVltz  v.  Eichele.  62  Mo.  171;  Sut- 
ton V.  Head,  86  Ky.  156,  5  S.  W.  Rep.  410;  Smith's  Ajjjii^nU.  IJg^Po.  SL  579. 
6  Atl.  Rop.  251;  Berlin  Machine  Works  v.  P6rry,  71  Wis.  495,  38  N.  W.  Etp. 
82;  Wiley  v.  Baumgardner,  97  Ind.  GO;  Oregon  Steam  Nav.  Co.  v.  Wlnsor, 
20  Wall.  (U;  Wartiold  v.  Booth,  33  Md.  03;  Guerand  v.  Dandeiet  32  Md. 
501;  Davis  v.  Barney,  2  Gill  &  J.  (Md.)  382:  Holmes  v.  Martin.  10  Ga.  SOTi; 
Goodman  v.  Henderson,  58  Ga.  507.  It  was  at  one  time  considered  that 
an  agreement  not  to  carry  on  a  business  anywhere  within  a  state,  like  an 
agreement  not  to  carry  it  on  anywhere  within  the  United  States,  was  un- 
limited  as  to  space,  and  wa6  invalid  as  imposing  a  general  restraint,  Taylor  ▼. 
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Massachusetts  court  to  be  the  settled  law  in  that  state,  and  it  is 
said  that,  if  any  change  is  to  be  made  in  the  law,  it  should  be  made 
bj  the  l^slature,  and  not  by  the  courts,*^* 

Many  of  the  modern  cases,  on  the  other  hand,  show  a  strong  ten- 
dency towards  a  relaxation  of  the  old  rule,  and  an  unlimited  re- 
straint has  been  allowed  where,  under  the  particular  circumstances, 
it  was  deemed  reasonably  necessary  for  the  protection  of  the  prom- 
isee. In  a  leading  English  case  in  the  chancery  division  decided 
in  1880,  a  contract  in  restraint  of  trade  limited  as  to  time,  but  un- 
limited as  to  space,  was  upheld  by  Fry,  J.  He  held  that  the  mere 
fact  that  the  restraint  waa  unlimited  as  to  space  did  not  render  it 
void;  that  the  test  of  reasonableness  must  be  applied  in  all  cases, 
whether  the  restraint  is  general  or  only  partial,  and  each  case 
judged  on  its  merits  by  the  court.*'*  In  a  later  English  case  in 
the  chancery  division,  court  of  appeal,  the  question  was  considered, 
but  not  decided.  Cotton,  L.  J.,  was  of  opinion  that  the  old  rule 
against  restraints  unlimited  as  to  space  was  a  hard  and  fast  rule, 
and  rendered  such  a  contract  void  on  its  face,  without  regard  to 
the  circumstances.  Pry,  L.  J.,  adhered  to  his  opinion  in  the  former 
case,  and  Bowen,  L.  J.,  declined  to  express  an  opinion  on  the  point.*** 
(n  a  still  later  English  case  in  the  chancery  division,  Chitty,  J.,  after 
reviewing  the  previous  decisions,  said:  "The  result  of  the  authori- 
ties down  to  the  present  time  on  this  question  of  a  covenant  in  re- 
straint of  trade  appears  to  be  as  follows:  Where  the  restraint  is 
j;eneral, — that  is,  without  qualification, — it  is  bad  as  being  un- 
reasonable and  contrary  to  public  policy;  where  it  is  partial, — that 
ia  subject  to  some  qualification  either  as  to  time  or  space, — then 

Blanchard,  13  Allen  (Mass.)  370;  Cbappel  v.  Brockway,  21  Wend.  (N.  Y.) 
Ku;  Wright  v.  Ryder,  36  Cal.  342;  More  v.  Bonnet,  40  Cal.  251;  Nobles  v. 
Bates,  7  Cow.  (N.  Y.)  307;  but  tbis  doctrine  is  now  exploded.  Sucb  an  agree- 
ment wIU  now  be  enforced,  even  in  those  JurisdictionB  where  a  general  re- 
straint wiU  not  be  allowed,  if,  under  the  circumstances,  the  restraint  Is  rea- 
sonable. Oregon  Steam  Nav.  Co.  v.  Wlnsor,  20  Wall.  04;  Beal  v.  Chase,  31 
Mich.  490;  Diamond  Match  Co.  v.  Roeber,  35  Hun  (N.  Y.)  421;  Id.,  100  N. 
Y.  473,  13  N.  E.  Rep.  419;'  Herreshoff  v.  Boutincau.  17  R.  I.  3,  19  Aa  Rep. 
712. 

229  Gamewell  Fire-Alarm  Tel.  Co.  v.  Crane  (Mass.)  35  N.  E.  Rep.  98. 

»o  Rousillon  V.  Rousillon  (ISSO)  14  Ch.  Div.  351. 

Ml  DaYles  V.  Davies  (1887)  30  Ch.  Dlv.  359. 
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the  question  is  whether  it  is  reasonable,  and,  if  reasonable,  it  is  good 
in  law.  In  considering  the  question  of  reasonableness,  the  points 
to  which  the  attention  of  the  court  is  specially  directed  are  the 
limits  of  time  and  of  space,  and  the  protection  required  for  the 
trade  of  the  covenantee,  this  latter  point  involving  the  examina- 
tion of  the  nature  and  extent  of  the  trade.  The  reasonableness  de- 
pends on  all  the  circumstances,  which  must  be  duly  weighed  in 
each  case.  If  the  restraint  is  grt»ater  than  can  possibly  be  requin*d 
for  the  protection  of  the  business  of  the  covenantee,  the  covenant  is 
unreasonable  and  void.  •  ♦  ♦  The  circumstances  which  may  be 
legitimately  inquired  into  on  this  question  of  reasonableness  appear 
to  me  to  include  the  general  circumstances  under  which  the  trade 
is  carried  on  at  the  time  when  the  covenant  is  entered  into.  The 
improvements  in  the  means  of  communication  which  have  taken 
place  in  recent  times  by  reason  of  railways,  steamships,  postal  facili- 
ties, the  telegraph,  and  the  telephone,  are,  I  think,  within  the  scope 
of  the  inquiry,  and  bear  particularly  on  the  question  of  space; 
they  are  relevant,  more  or  less,  in  proportion  to  the  greater  or  lesser 
area  within  which  the  trade  sought  to  be  protected  is  carried  on. 
and  to  the  varying  nature  of  the  trade  itself.  Such  matters  would 
have  little  or  no  relevancy  if  the  question  related  to  the  protec- 
tion of  a  small  local  business,  such  as  that  of  a  village  baker  or  cob- 
bler; and  if  the  restraint  sought  to  be  imposed  on  a  journeyman 
baker  or  cobbler,  thoujj;h  limited  as  to  time,  extended  to  the  whole 
of  England,  such  a  restraint  would  be  unreasonable  and  vexations. 
But  they  would  be  relevant  in  reference  to  the  large  trade  of  a 
merchant  and  a  widely  extended  news-collecting  agency,  or  to  any 
other  trade  covering  a  great  portion  of  the  globe.  What  miphr 
in  former  ages  have  been  considered  an  unreasonable  restriction 
would  not  necessarily  be  so  held  in  the  altered  circumstances  of 
the  present  time."  *** 

In  this  country,  also,  the  courts  of  New  York  and  some  of  the 
other  states  have  shown  a  tendency  to  repudiate  the  old  doctrine 
that  the  restraint  can  under  no  circumstances  be  unlimited  as  to 
space.*"    There  is  as  yet  no  direct  decision  to  this  effect,  for  in 

«««  Badlsche,  etc..  v.  Schott  [1S92]  3  Ch.  447. 

«»»  Diamond  Match  Co.  v.  Roeber,  lOG  N.  Y.  473,  13  N.  B.  Rep.  419;  Herr^ 
hoff  V.  BouUnoau.  17  tt.  1.  3,  19  AU.  Rep.  712;    National  Ben.  Co.  v.  Hospitnl 
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some  of  the  cases  the  restraint  was  partial  only,  while  in  others, 
while  it  was  general,  it  was  considered  unreasonahle,  as  not  neces- 
sary to  protect  the  interests  of  the  other  party.  What  was  said, 
therefore,  as  to  the  possibility  of  a  general  restraint  being  valid, 
was  obiter  dictum. 

The  result  of  the  authorities  on  the  validity  of  contracts  in  re- 
straint of  trade,  in  so  far  as  the  limitation  as  to  space  is  concerned, 
may  be  summarized  as  follows:  If  the  restraint  is  limited  as  to 
space  it  is  valid,  provided  it  is  reasonable;  that  is,  reasonably  nec- 
essary for  the  protection  of  the  interests  of  the  party  in  whose  favor 
it  is  imposed,  and  does  not  unduly  interfere  with  the  interests  of 
the  public.  About  this  there  is  no  doubt  If  the  restraint  is  unlim- 
ited as  to  space,  or,  what  amounts  to  the  same  thing,  if  it  extends 
over  the  whole  United  States,  it  is,  in  Massachusetts  and  some  of 
the  other  states,  held  void  on  its  face  without  regard  to  whether 
it  may  or  may  not  be  necessary  to  protect  the  interests  of  the  party 
for  whose  benefit  it  is  imposed.  The  mere  fact  that  it  is  general 
renders  it  void.  In  England,  and  New  York,  Khode  Island,  and  other 
states  the  courts  have  shown  a  strong  tendency  to  repudiate  the 
eld  doctrine,  and  even  deny  that  there  has  ever  really  been  such  a 
doctrine,  and  it  is  possible,  if  not  probable,  that,  when  called  upon 
to  decide  the  question,  they  will  uphold  a  contract  in  unlimited  re- 
straint of  trade,  if,  from  the  particular  circumstances  of  the  case, 
they  can  say  that  it  is  reasonably  necessary  as  a  protection  to  the 
party,  and  does  not  so  interfere  with  the  interests  of  the  public  as 
to  render  its  enforcement  contrary  to  public  policy. 

Whether  or  not  there  can  be  such  a  contract  remains  to  be  seen. 
If  the  universality  of  the  restraint  renders  it  unreasonable,  then  the 
contract  is  void;  but  is  it  not  possible  that  the  particular  circum- 
stances of  a  case  may  be  such  that  the  court  can  say  that  even  a 
general  restraint  is  reasonable?  Such  a  case  must  needs  be  of 
rare  occurrence,  but  is  it  not  possible?  If  it  is  possible,  it  is  better 
to  wait  until  the  case  arises,  and  apply  the  test  as  in  othei:  cases, 

Co.,  45  3kllnn.  272.  47  N.  W.  Rep.  806;  Gibbs  v.  Consolidated  Gas  Co..  130 
U.  S.  409,  9  Sup.  Ct  Rep.  553;  Watertown  Thermometer  Co.  v.  Pool  (Stip.) 
4  N.  Y.  Supp.  861;  Oakdale  Manufg  Co.  v.  Garst  (R.  I.)  28  Atl.  Rep.  973; 
Carter  t.  AIUd^,  43  Fed.  Rep.  208.  And  see  Richards  v.  Desk  &  S.  Co.  (Wis.) 
58  N.  W.  Uep.  787. 
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than  to  lay  down  a  hard  and  fast  role  that  no  general  restraint  can 
be  allowed.  The  doctrine  as  to  restraint  of  trade  is  founded  on 
pablic  policy,  and  from  the  nature  of  things  it  must  change.  What 
was  contrary  to  public  policy  a  century  ago  is  not  necessarily  so 
now,  and  what  is  contrary  to  public  policy  now  may  not  be  so  a 
century  hence.  A  century  and  a  half  ago  it  would  hare  been  deemed 
contrary  to  public  policy  to  allow  a  wholesale  dealer  in  Virginia, 
or  in  Massachusetts,  to  bind  himself,  on  selling  his  business,  not 
to  engage  in  the  same  business  in  any  of  the  colonies,  since  this 
could  not  have  been  necessary  to  protect  the  purchaser;  but  a  whole- 
sale tobacconist  in  Virginia  who  sells  throughout  the  entire  country 
could  certainly  bind  himself  now,  on  selling  his  business,  net  to 
engage  in  the  business  in  any  of  the  Atlantic  states.  If  he  could 
do  this,  why  could  he  not  bind  himself  not  to  engage  in  the  business 
east  of  the  Mississippi,  or  anywhere  in  the  United  States,  for  that 
matter,  if  his  business  extended  so  far?  This  would  certainly  be 
necessary  to  fully  protect  the  purchaser  of  the  business.  It  may 
be  that  such  restraints  as  this,  though  necessary  to  protect  the  party, 
would  unduly  prejudice  the  rights  of  the  public.  If  so,  then  it 
would  be  void  as  against  public  policy  because  of  the  injury  to  the 
public,  not  merely  because  the  restraint  is  general.  However  tho 
question  may  eventually  be  decided,  it  would  seem  better  for  the 
courts  to  remember  that  the  doctrine  as  to  restraint  of  trade  is 
founded  on  public  policy,  and  to  apply  that  test,  than  to  shut  their 
eyes  to  it,  and  base  their  decisions  solely  on  the  ground  that  there 
is  a  hard  and  fast  rule  against  a  general  restraint  of  trade. 

Restraint  Unlimited  as  to  Time, 

It  has  been  said  without  qualification  that,  if  the  restraint  is  rea- 
sonably limited  as  to  space,  the  fact  that  it  is  unlimited  as  to  time 
will  not  render  the  agreement  void;  that,  for  instance,  an  agree- 
ment not  to  carry  on  a  trade,  business,  or  profession  in  a  certain 
city  is  valid,  though  it  may  never  be  carried  on  there.***  This  state- 
ment is  supported  by  a  great  many  cases,  but  there  is  some  strong 
reasoning,  and  at  least  one  well-considered  ease,  that  throws  a  doobt 

»»4  Bowser  v.  Bliss,  7  Blackf.  (Ind.)  344;  Duffy  v.  Shockey,  11  Ind.  70; 
Angler  v.  Webber,  14  Allen  (Mass.)  211;  CarU  v.  Snyder  (N.  J.  Ch.)  26  AtL 
Rep.  977;  Cook  y.  Johnson,  47  Conn.  178. 
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apon  it  As  we  have  seen,  one  of  the  tests  as  to  the  reasonableness 
0f  the  restraint  is  whether  it  goes  beyond  what  is  necessary  to  afford 
a  reasonable  protection  to  the  party  for  whose  benefit  it  is  Imposed. 
If  it  does,  the  agreement  is  void,  however  limited  the  restraint  is 
as  to  space.  A  restraint  unlimited  as  to  time  may  be  necessary 
to  protect  the  party  in  whose  favor  it  is  imposed,  and  in  snch  a  case 
it  will  be  upheld;  but,  on  the  other  hand,  may  it  not  be  unnecessary? 
If  it  is,  the  agreement  cannot  be  sustained. 

In  a  leading  English  case  the  defendant  had  entered  the  service 
of  the  plaintiff,  who  was  a  druggist  carrying  on  his  business  in  the 
town  of  Taunton,  as  the  plaintiff's  assistant,  under  a  contract  where- 
by be  ajjreed  that  he  would  not,  at  any  time  after  leaving  the  plain- 
tiff's service,  engage  in  the  business  of  a  druggist  and  chemist  in 
that  town.  The  agreement  was  held  void  in  the  lower  court,  but 
the  judgment  was  reversed  on  writ  of  error.  "The  agreement  as 
to  the  time  is  indefinite,"  it  was  said  by  Lord  Denman  in  the  lower 
court  "It  is  not  limited  to  such  time  as  the  plaintiff  should  carry 
on  business  in  Taunton,  nor  to  any  given  number  of  years,  nor  even 
to  the  life  of  the  plaintiff;  but  it  attaches  to  the  defendant  as  long 
as  he  lives,  although  the  plaintiff  may  have  left  Taunton,  or  parted 
with  his  business,  or  be  dead.  •  *  *  In  the  absence  of  any 
authority  establishing  the  validity  of  an  agreement  thus  indefinite 
in  point  of  time,  and  trying  the  reasonableness  of  it  by  the  test 
given  in  Homer  v.  Graves,"*  we  think  that  the  restraint  is  larger 
than  the  necessary  protection  of  the  party  in  favor  of  whom  it  is 
given  requires,  and  that  it  is  therefore  unreasonable  and  oppress- 
ive.""* This  judgment  was  reversed  on  writ  of  error  on  the 
ground  that  a  restriction  so  extensive  in  point  of  time  was  necessary 
for  the  protection  of  the  promisee  in  the  enjoyment  of  the  good  will 
of  his  trade.  "The  good  will  of  a  trade,"  it  was  said  by  Tindal,  C.  J., 
*ia  the  subject  of  value  and  price.  It  may  be  sold,  bequeathed,  or 
become  assets  in  the  hand  of  the  personal  representative  of  a  trader; 
and,  if  the  restriction  as  to  time  is  to  be  held  to  be  illegal  if  extended 
beyond  the  period  of  the  party  by  himself  carrying  on  the  trade,  the 
value  of  such  good  will,  considered  in  those  various  points  of  view, 
is  altogether  destroyed.    If,  therefore,  it  is  not  unreasonable  (as 

*»  7  Blng.  735;  ante,  p.  440. 

M«  Hitchcock  T.  Coker,  6  AdoL  A  B.  43a 
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undoubtedly  it  is  not)  to  prevent  a  servant  from  entering  into  the 
same  trade  in  the  same  town  in  which  liis  master  lives,  so  long  as 
the  master  carries  on  the  trade  there,  we  cannot  think  it  unreasona- 
ble that  the  restraint  should  be  carried  further,  and  should  be 
allowed  to  continue  if  the  master  sells  the  trade,  or  bequeaths  it, 
or  it  becomes  the  property  of  his  personal  representative."  "^ 

It  will  be  observed  that  the  legality  of  restrictions  of  this  kind 
is  put  exclusively  on  the  ground  that  they  must  be  upheld  as  valid 
in  order  to  prevent  the  destruction  of  a  property,  right,  or  interest 
called  the  "good  will"  of  a  trade  or  business.  The  reasoning,  there- 
fore, on  which  this  decision  is  based,  does  not  apply,  it  would  seem, 
to  its  full  extent  at  least,  to  contracts  by  which  professional  men, 
or  possibly  skilled  mechanics,  sell  their  practice  or  trade  and  good 
will,  and  agree  not  to  engage  in  the  practice  or  trade  again.  At 
any  rate,  this  view  was  taken  by  the  New  Jersey  court  in  a  late  case, 
in  which  it  was  held  that,  as  the  rule  as  to  contracts  in  restraint 
of  trade  is  that  a  contract  imposing  a  restraint  greater  than  is  nec- 
essary to  protect  the  party  for  whose  benefit  it  is  imposed  is  void, 
a  covenant  that  a  physician  shall  not  ''at  any  time  thereafter"  engage 
in  practice  in  a  certain  city  is  void,  because  it  would  prevent  him 
from  practicing  after  the  death  of  the  other  party .*••  The  court 
in  this  case  considered  the  English  case  above  mentioned,  and  held 
that  the  reasoning  did  not  apply.  "The  practice  of  a  physician," 
it  was  said,  "is  a  thing  so  purely  personal,  depending  so  absolutely 
on  the  confidence  reposed  in  his  personal  skill  and  ability,  that  when 
he  ceases  to  exist  it  necessarily  ceases  also,  and  after  his  death  can 
have  neither  an  intrinsic  nor  a  market  value."  The  reasoning  of 
the  New  Jersey  court  is  strong,  and  is  sufficient  at  least  to  throw 
a  doubt  on  the  rule,  so  often  stated,  that  the  fact  that  the  restraint 
is  unlimited  as  to  time  can  make  no  difference.  Exactly  the  con- 
trary, however,  has  been  held  in  Rhode  Island.  The  reason  of  the 
English  decisions  mentioned  above,  it  was  said,  "is  as  valid  in  the 
case  of  a  profession  as  of  a  trade;  for  whether,  technically  speaking, 
there  be  any  good  will  attending  a  profession  or  not,  the  professional 

M7  Hitchcock  V.  Coker,  0  Adol.  &  E.  453.  And  see  Pemberton  v.  Vanghan, 
10  Q.  B.  87;  Elves  v.  Crafts,  10  C.  B.  241;  Atkyns  v.  Klnnier,  4  Exch  (Wdsb., 
H.  &  G.)  782;  Bowser  v.  Bliss,  7  Blackf.  (Ind.)  344. 

««8  MandevlUe  v.  Harman,  42  N.  J.  Eq.  185.  7  Atl.  Rep.  37. 
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practice  itself  would  probably  sell  for  more  with  the  restraining 
contract,  if  the  restraint  were  unlimited  in  duration,  than  it  would 
if  the  restraint  were  for  the  life  of  the  promisee  or  covenantee  only. 
If  the  complainant  here  wished  to  retire  from  his  practice  and  sell 
it,  he  could  probably  sell  it  for  more  if  he  would  secure  the  pur- 
chaser from  competition  forever  than  he  could  if  he  could  only 
secure  him  from  such  competition  during  his  own  life.  So,  if  he 
wished  to  take  in  a  partner,  he  could  for  the  same  reason  make  bet> 
ter  terms  with  him."  **• 

Sale  qf  Secret  Process. 

A  person  engaged  in  manufacturing  an  article  by  a  secret  process 
may  sell  the  business  and  secret,  and  make  a  valid  promise  not  to 
divulge  the  secret  to  any  one  else,  nor  to  engage  himself  at  any  time 
in  manufacturing  by  that,  process.  Such  a  restraint  is  necessary 
to  protect  the  other  party,  and  does  not  unduly  prejudice  the  public. 
In  speaking  of  such  a  contract,  it  was  said  by  the  New  York  court, 
in  a  late  case,  that  it  ^^simply  left  matters  substantially  as  they 
were  before  the  sale,  except  that  the  seller  of  the  secret  had  agreed 
that  she  would  not  destroy  its  value  after  she  had  received  full  value 
for  it  The  covenant  was  not  in  general  restraint  of  trade,  but 
was  a  reasonable  measure  of  mutual  protection  to  the  parties,  as 
it  enabled  the  one  to  sell  at  the  highest  price,  and  the  other  to  get 
what  he  paid  for.  It  imposed  no  restriction  upon  either  that  was 
not  beneficial  to  the  other  by  enhancing  the  price  to  the  seller,  or 
protecting  the  purchaser.  Recent  cases  make  it  very  clear  that 
such  an  agreement  is  not  opposed  to  public  policy,  even  if  the  restric- 
tion was  unlimited  as  to  both  time  and  territory."  "*• 

SM  French  v.  Parker,  IB  R.  I,  219,  14  Atl.  Rep.  870.  To  the  same  effect,  see 
(the  imrticular  question  does  not  seem  to  have  been  considered)  Butler  v. 
Bnrieson,  16  Vt  176;  Martin  y.  Murphy,  129  Ind.  464,  28  N.  E.  Rep.  1118; 
Linn  V.  Sigsbee,  67  111.  75;  NlcClurg^s  Appeal,  58  Pa.  St  51;  MUler  v.  EUiott. 
1  Ind.  484;  Cook  v.  Johnson,  47  Ck>nn.  175;  Doty  y.  Martin,  32  Mich.  412; 
Timmerman  v.  Dever,  52  Mich.  34,  17  N.  W.  Rep.  230.  Agreement  never  to 
practice  law  in  a  particular  town.  Smalley  v.  Greene,  52  Iowa,  241,  8  N. 
W.  Rep.  78;  Bnnn  v.  Quy,  4  East,  190. 

24*  Tode  V.  Gross,  127  N.  Y.  480,  28  N.  E.  Rep.  469  (affirming  4  N.  T.  Supp. 
402).  And  see  Fowle  v.  Park,  131  U.  S.  88,  9  Sup.  Ot  Rep.  658;  Wiley  v. 
Banmgardner,  97  Ind.  66;  Vickery  v.  Welch,  19  Pick.  (Mass.)  523;  Peabody 
T.  NorfoUt,  98  Mass.  452;  Jarvis  v.  Peck,  10  Paige  (N.  Y.)  lia 
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8AMS— UNLAWFUL  COHBHTATIONS— MONOPOLIES,  TBU8T8, 

ETC. 

188.  A  combination  between  dealers  in  a  necessary  com- 
modity to  control  and  enhance  the  price  by  preventing 
competition  in  the  sale  thereof,  or  by  decreasing  the  pro- 
duction, or  by  withholding  it  from  the  market,  or  other 
illegitixaate  means,  is  contrary  to  public  policy. 

188.  Combinations  to  prevent  competition  have  been  al- 
lowed tinder  particular  circumstances. 

200.  In  reason  it  would  seem  that  combinations  between 
laborers,  mechanics,  and  other  workmen  to  control  the 
price  of  their  labor  should  stand  on  the  same  footing  as 
combinations  between  dealers,  and  there  is  authority  for 
such  a  rule;  but  probably,  by  the  weight  of  authority, 
such  a  combination  is  lawftil  if  unlawftil  means  for  ac- 
complishing the  object  are  not  contemplated,  the  mere 
fact  of  combination  to  control  the  price  of  labor  not  being 
per  se  illegal. 

The  law  does  not  undertake  to  say  to  a  dealer  in  a  commodity,  even 
though  it  may  be  one  of  the  necessaries  of  life,  that  he  shall  BOt 
sell  it  above  a  certain  price,  nor  to  compel  him  to  sell  it  at  all.  Sin- 
gly, he  may  suspend  sales  and  raise  the  price  to  suit  his  own  inter 
ests,  though  it  may  be  detrimental  to  the  public  interest  The  law 
does,  however,  condemn  a  combination  between  several  manufactur 
ers  or  dealers  in  a  necessary  commodity,  the  object  of  which  is  to 
control  and  enhance  the  price  by  preventing  competition  in  the 
sale  thereof,  or  by  decreasing  the  production,  or  by  withholding  it 
from  the  market,  or  other  illegitimate  means.  "When  competition 
is  left  free,**  it  was  said  by  the  Pennsylvania  court,  in  holding  a  com- 
bination between  coal  companies  void,  "individual  error  or  folly 
will  generally  find  a  correction  in  the  conduct  of  others.  But  here 
the  companies  have  combined  together  to  govern  the  supply  and  the 
price  of  coal.  •  •  •  This  combination  has  a  power  in  its  con- 
federated forms  which  no  individual  can  confer.    The  public  interest 
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must  succumb  to  it,  for  it  has  left  no  competition  free  to  correct 
its  baleful  influence.  When  the  supply  of  coal  is  suspended,  the 
demand  for  it  becomes  importunate,  and  prices  must  rise;  or,  if  the 
«"ipply  goes  forward,  the  pnce  fixed  by  the  confederates  must  accom- 
pany it  The  domestic  hearth,  the  furnaces  of  the  iron  master,  and 
the  fires  of  the  manufacturer  all  feel  the  restraint,  while  many  de- 
pendent hands  are  paralyzed  and  hungry  mouths  are  stinted.  The 
influence  of  a  lack  of  supply,  or  a  rise  in  the  price,  of  an  article  of 
such  prime  necessity,  cannot  be  measured.  It  permeates  the  entire 
mass  of  the  community,  and  leaves  few  of  its  members  untouched 
by  its  withering  blight  Such  a  combination  is  more  than  a  con- 
tract; it  is  an  offense.**  ***  Such  agreements  as  these  tend  to  create 
monopolies  and  stifle  competition.  They  are  not  only  contrary  to 
statutes  which  have  been  enacted  in  most  jurisdictions,  but  are  con- 
trary to  public  policy,  and  void  independently  of  any  statutory  pro- 
hibition. 

Some  combinations  between  dealers  are  legitimate,  and  have  been 
sustained,  though  the  object  was,  to  a  certain  extent,  to  prevent 
competition  and  enhance  prices.  The  line  between  combinations 
that  are  lawful  and  those  that  are  unlawful  is  not  clear,  and  the 
cases  are  not  uniform.  It  has  been  held  that  an  agreement  be- 
tween partners  not  to  sell  below  a  certain  price  is  not  unlawful 
where  there  is  no  intention  to  create  a  monopoly  and  control 
prices.**'  "And  combinations,"  says  Qreenhood,  "among  men  en- 
gaged in  business  which  has  become  ruinous,  to  raise  prices  to  a 

t*i  Morris  Run  Coal  fio.  y.  Ttgrnipy  nn«i  Pn ,  ft^  pn,  pft  ito;  Craft  v.  Mc- 
Conougbj,  79  lU.  346;  Central  Salt  Co.  v.  Guthrie,  35  Ohio  St  606;  Arnot 
F.  Coal  Co.,  68  N.  Y.  558;  Emery  v.  Candle  Co.,  47  Ohio  St  320.  24  N.  B. 
Rep.  660;  Richardson  v.  Buhl,  77  Mich.  632.  43  N.  W.  Rep.  1102;  People  v. 
Refining  Co.  (Clr.  Ct)  3  N.  Y.  Supp.  401,  (Sup.)  7  N.  Y.  Sui)p.  406;  Id.,  121 
N.  Y.  582,  24  N.  B.  Rep.  834;  Urmston  v.  Whitelegg,  03  Law  T.  455;  De  Witt 
Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth  Co.  (Com.  PI.  N.  Y.)  14  N.  Y.  Supp. 
277;  Jndd  v.  Harrington  (Com.  PL  N.  Y.)  10  N.  Y.  Supp.  406;  Id.,  139  N.  Y. 
105,  34  N.  E.  Rep.  700;  Strait  v.  Harrow  Co.  (Sup.)  18  N.  Y.  Supp.  224; 
Xester  v.  Brewing  Co-.  161  Pa-  St  47.^.  29  Atl.  Rep.  102;  State  v.  Standard 
"■(Ml  Co.,  4y  onio  st  137,  30  N.  E.  Rep.  279;  Santa  Clara,  etc.,  Co.  v.  Hayes, 
76  CaL  387,  IS  Pac.  Rep.  391;  Samuels  v.  Oliver,  130  111.  73,  22  N.  B.  Rep, 
489;  Leonard  t.  Poole,  114  N.  Y.  371,  21  N.  B.  Rep.  707. 

t4s  Marsh  y.  Russell.  66  N.  Y.  288. 
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reasonable  point,  especially  when  their  operation  is  limited  in  every 
essential  particular,  are  valid."  •*• 

The  rule  that  combinations  to  prevent  competition  and  enhance 
prices  are  illegal  does  not  apply,  it  seems,  to  a  combination  between 
manufacturers  of  an  article  which  is  not  a  necessity,  where  the 
agreement  puts  no  restraint  on  the  production  and  sale  of  the  arti- 
cle In  a  late  Massachusetts  case  several  rival  manufacturers  and 
sellers  of  a  certain  fixture,  under  patents  owned  by  them,  who  were 
the  principal  dealers  in  the  article,  and  substantially  supplied  the 
market  with  it,  entered  into  a  combination  to  prevent  competition 
between  them,  and  it  was  upheld.  ^^Does  the  contract,''  it  was  said, 
''impose  a  restraint  as  to  the  manufacture  or  the  sale  of  balance 
shade  rollers  which  is  void  as  against  public  policy?  The  contract 
certainly  puts  no  restraint  upon  the  production  of  the  commodity  to 
which  it  relates.  It  puts  no  obligation  upon,  and  offers  no  induce- 
ment to,  any  person  to  produce  less  than  to  the  full  extent  of  his 
capacity.  On  the  contrary,  its  apparent  purpose  is,  by  making 
prices  more  uniform  and  regular,  to  stimulate  and  increase  produc- 
tion. The  contract  does  not  restrict  the  sale  of  the  commodity.  It 
does  not  look  towards  withholding  a  supply  from  the  market  in 
order  to  enhance  the  price.  •  •  •  On  the  contrary,  the  con- 
tract intends  that  the  parties  shall  make  sales,  and  gives  them  full 
power  to  do  so;  the  only  restrictions  being  that  sales  not  at  retail 
or  for  export  shall  be  in  the  name  of  the  plaintiff,  and  reported  to 
it,  and  the  accoimts  of  them  kept  by  it,  and  the  provision  that,  when 
any  party  shall  establish  an  agency  in  any  city  or  town  for  the  sale 
of  a  roller  made  exclusively  for  that  purpose,  no  other  party  shall 
take  orders  for  the  same  roller  in  the  same  place.  To  these  restric- 
tions, clearly  valid,  is  added  the  one  which  affords  an  argument  for 
the  invalidity  of  the  contract, — the  restriction  as  to  price.  That 
restriction  is,  in  substance,  that  the  prices  for  rollers  of  the  same 
grade  made  by  the  different  parties  shall  be  the  same,  and  shall  be 
according  to  a  schedule  contained  in  the  contract,  subject  to  changes 
which  may  be  made  by  the  plaintiff  upon  recommendation  of  three- 
fourths  of  its  stockholders.    In  effect,  it  is  an  agreement,  between 

s«s  Greeuh.  Pub.  PoL  rule  M3;   Skrainka  v.  Scliarringliausen,  8  Uo.  App. 
522. 
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three  makers  of  a  commodity,  that  for  three  years  they  will  sell  it 
at  a  uniform  price  fixed  at  the  outset,  and  to  be  changed  only  by 
consent  .of  a  majority  of  them.  The  agreement  does  not  refer  to 
an  article  of  prime  necessity,  nor  to  a  staple  of  commerce,  nor  to 
merchandise  to  be  bought  and  sold  in  the  market,  but  to  a  particular 
curtain  fixture  of  the  parties'  own  manufacture.  It  does  not  look 
to  affecting  competition  from  outside  (the  parties  have  a  monopoly 
by  their  patents),  but  only  to  restrict  competition  in  price  between 
themselves.  Even  if  such  an  agreement  tends  to  raise  the  price 
of  the  commodity,  it  is  one  which  the  parties  have  a  right  to  make* 
To  hold  otherwise  would  be  to  impair  the  right  of  persons  to  make 
contracts,  and  to  put  a  price  on  the  products  of  their  own  indus- 
try. But  we  cannot  assume  that  the  purpose  and  effect  of  the  com- 
bination are  to  unduly  raise  the  price  of  the  commodity.  A  natural 
purpose  and  a  natural  effect  are  to  maintain  a  fair  and  uniform 
price,  and  to  prevent  the  injurious  effects,  both  to  producers  and 
customers,  of  fluctuating  prices  caused  by  undue  competition. 
When  it  appears  that  the  combination  is  used  to  the  public  detri- 
ment, a  different  question  will  be  presented  from  that  now  before 
ns.  The  contract  is  apparently  beneficial  to  the  parties  to  the  com- 
bination, and  not  necessarily  injurious  to  the  public,  and  we  know 
of  no  authority  or  reason  for  holding  it  to  be  invalid,  as  in  restraint 
of  trade  or  against  public  policy."  *** 

"Cbmerg**  in  the  Market. 

There  are  few  combinations  more  clearly  contrary  to  public  policy 
than  agreements  to  create  what  are  known  as  "corners"  in  the  mar- 
ket, as  where  several  persons  enter  into  a  combination  to  buy  up 
more  of  a  commodity  than  there  is  in  the  market,  so  as  to  force  a 
fictitious  and  unnatural  rise  in  values,  with  a  view  of  taking  advan- 
tage of  dealers  and  purchasers  whose  necessities  compel  them  to 

SM  Central  Shade  Roller  Co.  y.  Cushman.  143  Mass.  353,  9  N.  B.  Rep.  629. 
And  see  Dolpb  v.  Laundry  Co.,  28  Fed.  Rep.  553.  And  it  has  lately  been 
held  that  a  contract  by  which  three  of  four  companies  engaged  in  the  man- 
ufacture of  oleomargarine  consolidate  as  a  corporation,  for  the  purpose  of 
stopping  the  sharp  competition  between  them,  and  agree  that  none  of  them 
shall  separately  engage  in  the  business  for  five  years,  is  not  Invalid  as 
creating  a  monopoly.     Oakdale  Manufg  Co.  v.  Garst  (R.  I.)  28  Atl.  Rep.  973. 
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.buy."*  Where  the  article  is  a  necessary  commodity,  such  as  corn 
or  wheat,  the  injury  from  such  a  transaction  is  far-reaching.  It 
affects  not  only  the  large  dealers  who  may  be  obliged  to  purchase, 
but  affects  all  persons  who  hare  to  use  the  commodity.  A  com- 
bination to  create  a  comer  in  one  of  the  necessaries  of  life  is  not 
only  illegal,  but  is  criminaL  A  combination  to  acquire  a  controlling 
interest  in  the  stock  of  a  corporation  for  the  purpose  of  creating 
a  corner  in  the  stock  market,  though  probably  not  criminal,  is  at 
least  illegal."* 

Monopdies  under  Patenti. 

The  rule  against  contracts  in  restraint  of  trade  and  monopoIieB 
does  not  apply,  it  seems,  to  contracts  in  reference  to  the  prodnc 
tiou  and  sale  of  a  patented  article.  It  is  the  purpose  of  a  patent 
to  give  the  inventor  a  monopoly.  It  is  a  monopoly  authorized  by 
the  government.  In  upholding  an  agreement  by  a  patentee  to  allow 
an  association  and  its  members  the  exclusive  use  and  sale  of  inven- 
tions patented  by  him,  it  was  said:  'It  is  true  the  members  of  the 
association  do  not  agree  to  themselves  use  this  machinery  at  nil; 
nor  do  they  agree  as  to  any  special  amount  of  twine  or  rope  which 
shall  by  each  or  all  of  them  be  offered  for  sale;  and  the  practical 
rt^sult  is  to  take  the  machinery  out  of  use,  unless  these  memlters 
themselves  use  or  permit  others  to  use  it  This  is  a  peculiarity  of 
a  patented  article.  The  owner  does  not  possess  his  patent  upon 
the  condition  that  he  shall  make  or  vend  the  article  patented,  or 
allow  others  to  do  so  for  a  fair  and  reasonable  compensation.  When 
he  has  once  secured  his  patent,  he  may,  if  he  choose,  remain  abso- 
lutely quiet,  and  not  only  neglect  and  refuse  to  make  the  patented 
article,  but  he  may  likewise  refuse  to  permit  any  one  else  to  do  so 
on  any  terms.  If  the  patent  be  a  valuable  one,  self-interest  may 
be  relied  upon  as  a  strong  enough  motive  to  induce  the  owner  either 
to  take  himself,  or  to  permit  others  to  take,  some  steps  towards  in- 
troducing his  invention  into  use.  How  far  it  will  go  de]>ends  upon 
the  owner;  and  his  right  to  decide  that  question  is  not  in  the  least 

S46  Wright  V.  Crabbs.  78  Ind.  487;   Raymond  v.  r^eavitt,  46  Mich.  447,  9  N. 
W.  Rep.  525;  Samuels  v.  Oliver.  130  111.  73,  22  N.  E.  Rep.  499. 
t«t  Sampson  v.  Shaw,  101  Mass.  14&. 
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drcnmscribed  by  tlie  interests  of  the  public  in  obtaining  such  ma- 
chinery OP  invention,  or  a  right  to  its  use.  He  may  keep  such  right 
himselfy  or  make  the  machinery  or  manufacture  the  patented  arti- 
cle alone,  or  he  may  permit  others  to  share  such  right  with  him,  or 
he  may  allow  them  an  exclusiye  right,  and  retain  none  himself.  It 
all  follows  and  is  founded  upon  the  absolute  and  exclusive  right 
which  the  owner  of  the  patent  has  in  the  article  patented.  Having 
such  right,  he  must  plainly  be  permitted  to  sell  to  another  the  right 
itself,  or  to  agree  with  him  that  he  will  pernlit  none  other  than  such 
person  to  use  it  That  person  need  not  agree  to  make  the  patented 
article,  or  to  sell  it  It  is  a  question  solely  for  the  parties  inter- 
ested^  This  right  is  necessary  in  order  that  the  owner  of  the  pat- 
ent shall  have  the  largest  measure  of  protection  under  it  CJonsid- 
erations  which  might  obtain  if  the  agreement  were  in  regard  to 
other  articles  cannot  be  of  any  weight  in  the  decision  of  the  ques- 
tions arising  upon  an  agreement  as  to  patented  articles.  If  an  owner 
of  a  patent  should  choose  to  refuse  to  manufacture  the  article  cov- 
ered by  his  patent,  could  any  one  else  claim  such  right?  His  sim- 
ple neglect  or  refusal  to  manufacture  would  stand  as  a  conclusive 
reason  why  it  was  not  manufactured.  An  owner  might  sometimes 
make  more  money  by  not  manufacturing  than  by  doing  so;  but  of 
that  question  he  is  the  sole  and  absolute  judge."  '^^ 
Condnnaticms  between  LaborerSy  Mechanics^  and  Other  Workmen. 

If  dealers  cannot  combine  to  stifle  competition  and  control  the 
price  of  a  commodity,  it  would  seem  reasonable  to  suppose  that 
workmen  cannot  combine  to  control  the  price  of  their  labor.  Labor 
is  a  commodity,  and  a  very  necessary  commodity,  and  it  would  seem 
to  be  very  unreasonable  to  allow  laborers,  mechanics,  and  other 
workmen  to  combine,  and  by  stifling  all  competition  between  them 
force  employers  to  pay  any  rate  of  wages  they  may  demand,  and 
at  the  same  time  to  condemn  as  illegal  a  similar  combination  be- 
tween dealers  in  a  commodity  for  exactly  the  same  purpose.  In 
reason  the  two  cases  should  be  governed  by  the  same  principle,  and 

««T  Good  V.  Daland,  121  N.  Y.  1,  24  N.  E.  Rep.  15.  And  see  Morse  Co.  v. 
Morae.  103  Mass.  73;  Bowling  v.  Taylor,  40  Fed.  Rep.  4(U;  Gloucester  Isin- 
glass ft  Glue  Co.  v.  husfiia  Cement  Co.,  154  Mass.  92,  27  N.  E.  Rep.  1005; 
Printing  &  Nnmerical  Reg.  Co.  v.  Sampson,  L.  R.  19  Eq.  462;  ante,  p.  4G0. 
But  see  Strait  v.  Harrow  Co.  (Sup.)  18  N.  Y.  Supp.  224. 
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both  combinations  should  be  declared  illegal    Authority  for  de- 
claring that  the  same  principle  does  apply  is  not  wanting.    A  short 
time  ago  a  large  number  of  the  law  stenographers  of  Chicago  formed 
an  association,  and  fixed  a  schedule  of  prices  which  should  be  bind- 
ing on  them;  but  the  court  held  that  it  was  contrary  to  public  policy 
and  illegal,  citing,  in  support  of  the  judgment,  cases  in  which  deal- 
ers in  commodities  and  proprietors  of  boats  had  combined  for  a 
similar  purpose.    ^Counsel  seek  to  distinguish  this  case  from  those 
cited,"  it  was  said,  ^y  the  circumstance  alleged  in  the  second  count 
of  the  declaration, — ^that  but  a  small  portion  of  the  law  stenogra- 
phers of  Chicago  belong  to  said  association.    An  analogy  is  thereby 
sought  to  be  raised  between  the  contract  in  this  case  and  those  con- 
tracts in  partial  restraint  of  trade  which  the  law  upholds    We 
think  the  analogy  thus  sought  to  be  raised  does  not  exist.    Con- 
tracts in  partial  restraint  of  trade  which  the  law  sustains  are  those 
which  are  entered  into,  by  a  vendor  of  a  business  and  its  good  will 
with  his  vendee,  by  which  the  vendor  agrees  not  to  engage  in  the 
same  business  within  a  limited  territory,  and  the  restraint,  to  be 
valid,  must  be  no  more  extensive  than  is  reasonably  necessary  for 
the  protection  of  the  vendee  in  the  enjoyment  of  the  business  pnr 
chased.     But  in  the  present  case  there  is  no  purchase  or  sale  of  any 
business,  nor  any  other  analogous  circumstance  giving  to  one  party 
a  just  right  to  be  protected  against  competition  from  the  other. 
All  of  the  members  of  the  association  are  engaged  in  the  same  busi- 
ness within  the  same  territory,  and  the  object  of  the  association  is 
purely  and  simply  to  silence  and  stifle  all  competition  as  between 
its  members.    No  equitable  reason  for  such  restraint  exists,  the 
only  reason  put  forward  being  that,  under  the  influence  of  com- 
petition as  it  existed  prior  to  the  organization  of  the  associaticHi, 
prices  for  stenographic  work  had  been  reduced  too  far,  and  the  asso- 
ciation was  organized  for  the  purpose  of  putting  an  end  to  all  com- 
petition, at  least  as  between  those  who  could  be  induced  to  become 
members.    True,  the  restraint  is  not  so  far-reaching  as  it  would 
have  been  if  all  the  stenographers  in  the  city  had  joined  the  asso- 
ciation, but,  so  far  as  it  goes,  it  is  precisely  of  the  same  character, 
produces  the  same  results,  and  is  subject  to  the  same  legal  objec- 
tion."*" 

M  More  Y.  Benuett,  140  111.  69,  29  N.  E.  Rep.  888. 
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In  a  leading  English  case  ***  the  action  was  based  on  a  contract 
between  four  firms  carrying  on  the  business  of  steyedores  in  a  cer- 
tain port  for  regulating  and  distributing  among  them  the  stevedor- 
ing of  ships  at  that  port  The  ships  that  might  be  consigned  to  a 
certain  merchant  doing  business  at  the  port  were  assigned  to  one  of 
the  parties,  the  ships  consigned  to  another  merchant  to  another  of 
the  parties,  and  so  on.  The  second  clause  of  the  contract  provided 
that  if  any  of  the  merchants  should  refuse  to  allow  the  stevedoring 
of  a  ship  consigned  to  him  to  be  done  by  the  party  entitled  to  it  under 
the  contract,  but  should  require  one  of  the  other  parties  to  do  it, 
then  the  party  so  required  should  give  an  equivalent  to  the  party 
so  entitled  to  it  The  contract  thus  far  was  held  valid,  as  it  only 
afforded  a  fair  protection  to  the  parties,  and  did  not  prevent  the 
merchants  from  employing  any  of  the  parties  they  might  see  fit  to 
employ.  The  third  clause  of  the  contract,  on  the  other  hand,  pro- 
vided that,  of  ships  not  consigned  to  any  of  the  merchants  named, 
the  first  to  arrive  after  the  date  of  the  contract  should  be  steve- 
dored by  one  of  the  parties,  the  second  by  another,  the  third  by  an- 
other, and  so  on.  This  clause  was  held  invalid.  Its  effect,  it  was 
said,  **iB  that  as  to  such  ships,  if  the  merchants  should  not  choose 
to  employ  the  party  to  the  agreement  who,  as  between  themselves, 
was  entitled  to  do  the  stevedoring,  all  the  parties  to  the  agreement 
are  deprived  of  the  work.  •  •  •  The  covenant  in  such  cases 
restrains  three  of  the  four  parties  to  the  agreement  from  exercis- 
ing their  trade,  without  giving  any  profit  or  benefit  to  compensate 
for  the  restriction  to  either  of  the  four,  while  the  combination  they 
have  thus  entered  into  is  obviously  detrimental  to  the  public,  by 
depriving  the  merchants  of  the  i)ower  of  employing  any  of  these 
parties,  who  are  probably  the  chief  stevedores  of  the  port,  to  load 
their  sliips,  unless  in  each  case  they  employ  the  one  of  the  four  to 
whom  the  ship,  as  between  themselves,  has  been  allotted,  however 
great  and  well  founded  their  objections  may  be  to  employ  him. 
Such  a  restriction  cannot  be  justified  upon  any  of  the  grounds  on 
which  partial  restraints  of  trade  have  been  supported.  It  is  en- 
tirdy  beyond  anything  the  legitimate  interests  of  the  parties  re 

t4*  CoUins  V.  Locke^  4  App.  Gas.  674.  And  see  LAdd  v.  Manufg  Co.,  68 
Tex,  172. 
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quired,  and  is  ntterij  unprofitable  and  unnecessary,  at  least  for  any 
purpose  that  can  be  ayowed." 

On  the  other  hand,  combinations  between  laborers,  mechanics, 
or  other  workmen  have  been  held  valid  by  most  of  the  courts,  eren 
though  the  object  was  to  preyent  competition.  Greenhood*^*  lays 
down  the  rule  (no  doubt  established  by  the  weight  of  authority)  that 
^combinations  of  artisans  for  their  common  benefit,  as  for  the  de- 
velopment of  skill  in  their  trade,  or  to  prevent  overcrowding  there- 
in,*'* or  to  encourage  those  belonging  to  their  trade  to  enter  their 
fold,*'*  or  for  the  purpose  of  raising  the  prices  of  labor,*"  are  valid, 
provided  no  force  or  other  unlawful  means  be  employed  to  carry 
out  their  ends,***  or  their  object  be  not  to  impoverish  third  per- 
sons,*'' or  to  extort  money  from  employers,*'*  or  to  encourage  strikea 
or  breaches  of  contract,*'^  or  to  restrict  the  freedom  of  members  for 
the  purpose  of  compelling  employers  to  conform  to  their  rules."  '*" 
And  in  his  text  he  says:  ''Eveiy  one  is  perfectly  free  to  bring  his 
capital  into  the  market  on  such  terms  as  he  may  deem  best,  and, 
on  the  other  hand,  every  one  has  the  right  to  bring  his  labor  into 
the  market  with  the  like  want  of  restriction.  It  would  seem  that, 
if  one  can  determine  to  withhold  his  labor  from  the  market  until 

sfto  Oreenh.  Pub.  PoL  rule  546. 

SSI  Snow  V.  Wheeler,  113  Masa  179. 

262  Com.  v.  Hunt,  4  Mete.  (Mass.)  111.  In  this  case  a  rule  of  an  association 
forbade  its  members  to  work  for  any  one  who  should  employ  nommion 
members,  and  yet  the  combination  was  held  not  Illegal.  This,  however,  was 
a  criminal  prosecution,  and  this  fact  may  be  important  Many  acts  and  ob- 
jects render  a  contract  illegal  as  being  contrary  to  public  policy  which 
would  not  render  the  parties  liable  to  a  criminal  prosecutioo.  See  Greeob. 
Pub.  Pol.  648,  note  2, 

26S  Master  Stevedore's  Ass'n  ▼.  Walsh,  2  Daly  (N.  Y.)  1.  But  see  People 
▼.  Fisher,  14  Wend.  (N.  Y.)  9. 

254  Reg.  V.  Rowlands,  17  Adol.  &  £.  671;  Carew  ▼.  Rutherford,  106  Mass.  1; 
State  V.  Stewart,  59  Vt  273,  9  AU.  Rep.  559;  State  v.  Glidden,  55  Comi.  46. 
8  Atl.  Rep.  890;  Old  Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  Rep.  48. 

258  People  V.  Fisher,  14  Wend.  (N.  Y.)  9;  Rigby  v.  CJonnol,  14  Oh.  DIv.  4S2; 
Hornby  v.  Close,  L.  R.  2  Q.  B.  153. 

256  Carew  v.  Rutherford,  106  Mass.  1. 

257  Hornby  v.  Close,  L.  B.  2  Q.  B,  158;  Farrer  v.  Close^  L.  B.  4  Q.  B.  602; 
Old  Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  Rep.  4a 

258  Collins  V.  Loci^e,  4  App.  Cas.  674. 
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his  demands  are  complied  with,  several  may  meet  and  combine,  and 
form  the  same  resolution.  If  they  cannot  get  work  at  their  prices, 
they  must  be  out  of  work;  and  in  the  same  manner,  if  masters  meet, 
and  determine  not  to  pay  more  than  a  certain  amount  of  wages,  they 
may  be  content  to  do  without  operatives,  and  suspend  operations.  The 
law  is  clear  that  workmen  have  «  right  to  combine  for  their  own  pro- 
tection, for  the  advancement  of  their  own  interests,  and  for  the  pro- 
motion of  skill  in  their  own  trade,  and  for  the  obtainment  of  such 
wages  as  they  may  choose  to  agree  to  demand,  when  the  purpose 
of  the  combination  is  to  obtain  a  benefit  which  by  law  they  can 
claim.** "» 

This  argument  does  not  seem  altogether  reasonable.  The  fact 
that  one  laborer  may  determine  to  withhold  his  labor  from  the  mar- 
ket until  his  demands  are  complied  with  is  not  per  se  any  reason 
why  several  may  combine  and  form  the  same  resolution.  It  is  this 
combination  to  stifle  competition  and  produce  unnatural  results  that 
the  law  condemns  as  against  public  policy.  There  is  just  as  much 
reason  for  saying  that,  if  one  dealer  can  determine  to  withhold  his 
commodity  from  the  market  until  his  demands  are  complied  with, 
several  dealers  can  combine  and  form  the  same  resolution.  Ad  we 
have  seen,  however,  such  a  combination  is  illegal.  The  test  in  all 
of  these  cases  should  be  whether  public  policy  forbids  the  combi- 
nation. If  It  does  not,  then  the  courts  have  no  right  to  restrict 
the  freedom  of  contract.  If  it  does,  then  the  interests  of  the  indi- 
vidual must  give  way  to  the  interests  of  the  general  public,  and 
the  courts  should  not  hesitate  to  pronounce  the  combination  illegal. 
It  must  be  remembered  that  an  act  or  object  may  render  a  contract 
illegal  as  being  contrary  to  public  policy  where  it  would  not  render 
the  parties  liable  to  a  criminal  prosecution.  It  is  not  necessary  for 
the  court,  before  it  can  declare  a  combination  between  laborers 
contrary  to  public  policy,  to  hold  that  they  are  guilty  of  a  criminal 
conspiracy. 

While,  as  we  have  seen,  there  is  confusion  and  conflict  on  this 
point,  and  the  weight  of  authority  is  with  the  rule  stated  by  Green- 
hood,  the  cases  mentioned  in  the  first  part  of  this  paragraph  seem 
to  hold  the  better  doctrine. 

tM  Greenh.  Pub.  Pol.  649. 
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Qymbinations  between  Employen* 

Where  workmen  are  allowed  to  combine,  it  is  only  reaamiable 
and  jnst  that  the  same  right  should  be  given  employers.  A  oon- 
tracty  therefore,  between  employers  for  the  purpose  of  protecting 
their  interests  against  combinations  of  workmen,  by  which  they 
agree  to  conduct  their  works,  or  wholly  or.  partially  to  suspend  them 
for  a  time,  as  the  majority  may  resolv^e,  has  been  held  valid,  and 
the  mutual  restraint  of  trade  thereby  imposed  not  unreasonable.*^ 

SAME— EXEMFTIKQ  FROM  LIABILITY  FOB  KEGLIGENCE. 

201.  A  Btipiilation,  in  a  contract  between  master  and 
servant,  that  the  master  shall  not  be  liable  for  iiuiiries  to 
the  servant  caused  by  the  negligence  of  the  master,  or  by 
the  negligence  of  superior  servants  for  which  the  law 
makes  the  master  liable,  is  contrary  to  public  policy. 

202.  The  same  is  true  of  a  stipidation  in  a  contract  with 
a  common  carrier,  either  of  goodbs  or  passengers,  exempt- 
ing it  from  liability  for  losses  or  injuries  caused  by  its 
negligence. 

203.  The  same  is  true,  in  some  jurisdictions,  of  a  stipula- 
tion by  a  telegraph  company  exempting  it  from  liability 
for  error,  delay,  or  nondelivery;  but  as  to  this  there  is  a 
direct  conflict  of  opinion. 

According  to  the  better  opinion,  a  master  cannot,  bj  stipulation 
in  the  contract  with  his  servant,  exempt  himself  from  liability  for 
injuries  to  the  servant  caused  by  his  negligence.  Such  a  stipula- 
tion is  void  as  being  contrary  to  public  policy.**^  It  has  also  been 
held  that,  since  the  liability  imposed  upon  a  railroad  company  by 
law  for  injuries  to  their  servants  caused  by  the  carelessness  of  those 
who  are  superior  in  authority  and  control  over  them  is  based  upon 

s«o  HUton  V.  Eckersley,  6  El.  &  Bl.  47. 

2ti  Runt  y.  Herring,  2  Misc.  Rep.  105,  21  N.  Y.  Supp.  244,  and  cases  there 
cited;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala.  548,  8  South.  Rep.  960;  Ridi- 
mond  &  D.  R.  Co.  v.  Jones,  92  Ala.  218,  9  South.  Rep.  276.  See  Purdy  v. 
Railroad  Co.,  125  N.  Y.  209,  26  N.  E.  Rep.  255. 
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consideratioiiB  of  public  policy,  for  this  reason  a  railroad  company 
cannot  stipulate  with  its  employes,  at  the  time  and  as  a  part  of 
their  contract  of  employment,  that  such  liability  shall  not  attach 
to  it  **Such  liability  is  not  created  for  the  protection  of  the  em- 
ploy^ simply,  but  has  its  reason  and  foundation  in  a  public  neces- 
sity and  policy,  which  should  not  be  asked  to  yield  or  surrender  to 
mere  private  interests  and  agreements.**  *•* 

A  railroad  company,  shipowner,  or  other  common  carrier  can* 
not,  I7  stipulation  in  contracts  of  carriage,  exempt  itself  from  11a- 
biUty,  or  limit  its  liability,  for  injury  to  passengers  or  goods  caused 
by  its  own  n^ligence  or  the  negligence  of  its  servants  Such  a  stip- 
ulation is,  in  this  country  at  least,  regarded  as  contrary  to  public 
policy.*^  It  may,  however,  exempt  itself  from  losses  or  injuries 
occurring  from  other  causes  than  its  own  negligence,  as  from  acci- 
dent, and  for  which  it  would  be  liable  as  an  insurer.*** 

t«s  Lake  Shore  Ry.  Co.  v.  Spangler,  44  Ohio  St.  471,  8  N.  B.  Rep.  467;  John- 
80O  T.  Railroad  Co.,  86  Va.  975, 11  S.  E.  Rep.  829;  Hissong  t.  Railroad  Co.,  91 
Ala.  614,  8  South.  Rep.  776.  Contra,  Western  R.  Co.  y.  Bishop,  60  Ga.  465 
(holding  such  a  contract  valid  so  far  as  it  does  not  waive  any  criminal  neg- 
lect of  the  company  or  its  principal  officers;  but  this  case  expressly  declares 
that  contracts  contravening  public  policy  will  not  be  enforced). 

MS  New  York  Cent  R.  Co.  v.  Lock  wood,  17  Wall.  357;  Armstrong  v.  £x- 
prcMS  Co.,  159  Pa.  St  640.  28  Aa  Rep.  448;  Abrams  v.  Railway  Co.  (WisT) 
58  N.  W.  Rep.  780;  Schulse-Berge  v.  The  GuildhaU,  58  Fed.  Rep.  796;  Monroe 
T.  The  Iowa,  50  Fed.  Rep.  561;  Johnson  v.  Railway  Ca  (Miss.)  11  South* 
Repu  101;  Louisville  R.  Co.  v.  Grant  (Ala.)  13  South.  Rep.  599;  Gulf  R.  Co.  t. 
Eddins  (Tex.  Civ.  App.)  26  S.  W.  Rep.  161;  Louisville  R.  Co.  v.  Dies,  91  Tena. 
177,  18  a  W.  Rep.  266;  Union  P.  Ry.  Co.  v.  Uainey  (Colo.)  34  Pac  Rep.  986; 
The  Hugo.  57  Fed.  Rep.  403;  Atchison  R.  Co.  v.  Lawler  (Neb.)  58  N.  W.  Rep. 
968;  St  Joseph  R.  Co.  v.  Palmer  (Neb.)  56  N.  W.  R^.  957. 

s«4  Indianapolis  R.  Co.  v.  Forsythe,  4  Ind.  App.  326,  29  N.  E.  Rep.  1138; 
Davis  V.  Railroad  Co.  (Vt)  29  Atl.  Rep.  313.  It  may  limit  its  liability  to  in- 
Juries  received  on  its  own  line,  Texas  &  P.  Ry.  Co.  v.  Smith  (Tex.  Civ.  App.) 
24  8.  W.  Rep.  665;  Galveston  R.  Ck>.  v.  Short  (Tex.  Civ.  App.)  25  S.  W.  Rep. 
142;  McCann  v.  Eddy  (Mo.  Sup.)  27  S.  W.  Rep.  541;  McEacheran  v.  Rail- 
road Ca  (Mich.)  59  N.  W.  Rep.  612;  Coles  v.  RaUroad  Co.,  41  IlL  App.  607; 
Dunbar  v.  Railway  Co..  36  S.  C.  110,  15  S.  E.  Rep.  357;  but  not  when  it  is 
a  partner  with  the  connecting  line.  Gulf  R.  Co.  v.  Wilbanks  (Tex.  Civ.  App.) 
27  8.  W.  Rep.  802.  It  may  exempt  Itself  ftrom  liability  after  unloading, 
where  It  provides  a  covered  warehouse  into  which  the  cargo  is  discharged, 
and  the  time  and  place  of  discharge  are  easily  ascertainable  by  the  con- 
■igneeSL     Constable  v.  Steamship  Co.,  154  U.  S.  51, 14  Sup.  Ct  Rep.  10G2. 
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As  to  the  validity  of  stipulations  in  contracts  with  telegraph  com- 
panies for  the  transmission  of  messages,  there  is  a  direct  conflict 
of  opinion.  There  are  many  cases  which  hold  that  a  stipulation 
providing  that  the  liability  of  the  company  for  any  mistake  or  delay 
in  the  transmission  and  delivery  of  a  message,  or  for  not  delivering 
the  same,  shall  not  extend  beyond  the  sum  received  for  sending  it 
unless  the  sender  orders  the  message  to  be  repeated  by  sending  it 
back  to  the  office  which  first  received  it,  and  pays  half  the  regular 
rate  additional,  is  a  reasonable  precaution  to  be  taken  by  the  com- 
pany, and  not  against  public  policy,  except  in  so  far  as  it  would 
exempt  the  company  from  liability  for  willful  misconduct  or  gross 
negligence.''^'  Another  class  of  cases  hold  that  there  can  be  no 
consideration  for  such  a  stipulation  on  the  part  of  the  sender  of  the 
message,  and,  furthermore,  that  it  is  contrary  to  public  policy."* 
Still  another  class  of  cases,  while  upholding  such  a  stipulation  in 
part,  hold  that  it  cannot  exonerate  the  company  from  liability  for 
damages  caused  by  defective  instruments,  or  a  want  of  skill  or  ordi- 
nary care  on  the  part  of  its  operators.**^ 

EFFECT  OF  ILLEGALITY. 

We  come  now  to  the  second  branch  of  the  subj^t  of  illegality 
in  contract, — its  effect  upon  the  validity  of  a  contract.  The  effect 
of  illegality  upon  the  validity  of  contracts  in  which  it  appears  varies 
according  to  the  circumstances.  It  may  affect  the  whole,  or  only 
a  part,  of  a  contract,  and  the  legal  and  illegal  parts  may  or  not  be 

aeo  uiley  T.  W.  U.  Tel.  Co.  (City  Ct  N.  Y.)  26  N.  Y.  Supp.  532;  Primrose  v. 
W.  U.  Tel.  Co..  154  U.  S.  1,  14  Sup.  Ct.  Rep.  1098;  Hart  v.  W.  U.  TeL  Co., 
60  Cal.  579,  6  Pac.  Rep.  637;  Grlnnell  v.  W.  U.  Tel.  Co.,  113  Mass.  299; 
W.  U.  Tel.  Co.  V.  Carew.  15  Mich.  525;  Camp  v.  W.  U.  Tel.  Co..  1  Mete  (Ky.) 
164;  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132;  Passmore  y.  W.  U.  Tel. 
Co..  78  Pa^St  238;  W.  U.  Tel.  Co.  v.  Blanchard.  68  Ga.  299  (45  Am.  Rep. 
480,  note,  collecflng' cases). 

266  Brown  v.  Cable  Co.,  Ill  N.  C.  187,  16  S.  E.  Rep.  179;  Tyler  v.  W.  U. 
Tel.  Co.,  60  111.  421.  74  111.  168;  Wertz  v.  W.  U.  Tel.  Co.  (Utah)  33  Pac  Rep 
186;  W.  U.  Tel.  Co.  v.  Linn  (Tex.  Sup.)  26  S.  W.  Rep.  490;  W.  U.  Tel.  Co. 
V.  Cook.  61  Fed.  Rep.  624;  Candee  v.  W.  U.  Tel.  Co.,  34  Wis.  477;  BarUeti 
▼.  Same.  02  Me.  218. 

««T  Sweatland  v.  Illinois,  etc,  TeL  Co.,  27  Iowa,  433. 
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capable  of  separation.  The  direct  object  of  a  contract  may  be  the 
doing  of  an  illegal  act,  or  the  direct  object  may  be  innocent,  though 
the  contract  Is  designed  to  further  an  illegal  purpose.  The  parties 
may  both  be  ignorant,  or  both  be  aware,  of  the  illegality  which  re- 
motely or  directly  affects  the  transaction ;  or  one  may  be  innocent 
of  the  objects  intended  by  the  other.  Securities  may  be  given  for 
money  due  upon,  or  money  advanced  for,  an  illegal  transaction,  and 
the  validity  of  such  securities  depends  upon  various  considerations. 
Finally,  though  the  contract  is  illegal,  certain  considerations  may 
require  that  some  relief  be  granted  to  one  of  the  parties,  notwith- 
standing his  fault.  This  is  a  very  complex  and  diflflicult  branch  of 
the  law,  and  on  some  of  the  questions  suggested  there  is  a  conflict 
of  opinion.  All  we  can  do  is  to  state  the  general  principles  which 
govern,  and  call  attention  to  those  points  on  which  there  is  a  con- 
flict 

8A.lLB-AaBEElIfiNTS  PABTLY  ILLEGAL. 

204.  Where  an  agreement  is  illegal  in  part  only,  the 
part  which  is  good  may  be  enforced,  provided  it  can  be 
separated  from  the  part  which  is  bad,  but  not  otherwise. 
In  detail: 

(a)  An  indivisible  promise  to  do  several  acts,  some  of 

which  are  illegal,  or  a  single  promise  to  do  a 
legal  act,  based  on  several  considerations,  one  of 
which  is  illegal,  is  wholly  void. 

(b)  But  where  distinct  promises,  some  of  which  are 

good,  are  based  on  a  good  consideration,  or  where 
there  are  distinct  promises  based  on  several  dis- 
tinct considerations,  some  of  which  are  good,  the 
good  promises,  or  promises  based  on  good  con- 
siderations, may  be  enforced. 

An  agreement  may  consist  of  a  single  promise  based  on  a  single 
consideration.  If  either  the  promise  or  the  consideration  is  illegal, 
there  is  no  difficulty  in  pronouncing  the  agreement  void.  On  the 
other  hand,  there  may  be  several  promises  or  considerations,  some 
of  which  only  are  illegal,  and  in  these  cases  the  agreement  may  or 
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may  not  be  wholly  void,  according  to  the  circumstances.  Whether 
it  is  wholly  void  or  not  will  depend  upon  whether  it  is  one  entire 
and  indivisible  agreement,  or  whether  it  is  dinsible,  so  that  the 
good  may  be  separated  from  the  bad  *^  any  part  of  an  agreement 
is  valid,  it  will  avail  pro  tanto,  though  another  part  of  it  may  be 
prohibited  by  statute;  provided  the  statute  does  not,  either  expressly 
or  by  necessary  implication,  render  the  whole  void;  and  provided, 
furthermore,  that  the  sound  part  can  be  separated  from  the  unsound, 
and  be  enforced  without  injustice  to  the  defendant."*"  "If  the 
part  which  is  good  depends  upon  that  which  is  bad,  the  whole  is 
void;  and  so  I  take  the  rule  to  be  if  any  part  of  the  consideration 
be  malum  in  se,  or  the  good  and  void  consideration  be  so  mixed, 
or  the  contract  so  entire,  that  there  can  be  no  apportionment"  ■•• 

At  one  time  a  distinction  was  made  in  the  application  of  this  prin- 
ciple between  illegality  by  reason  of  a  statute  and  illegality  at  com- 
mon law.  The  judges,  fearing  that  statutes  might  be  eluded,  laid  it 
down  that  "the  statute  is  like  a  tyrant, — where  he  comes  he  makes  all 
void;  but  the  common  law  is  like  a  nursing  father, — makes  only 
void  that  part  where  the  fault  is,  and  preserves  the  rest''  Such  a 
distinction,  however,  is  no  longer  recognized.*'* 

The  above  are  the  general  rules,  but  it  will  aid  us  in  understand- 
ing the  doctrine  if  we  state  the  law  more  in  detail. 
Same — Indvisible  Agreements. 

If  a  promise  to  do  sevenil  acts  is  indivisible,  and  is  in  part  iUegal, 
it  cannot  be  enforced  as  to  that  part  which  is  legal,  but  the  whole 
agreement  is  void.'"     This  rule  is  too  clear  to  need  explanation. 

sta  Rand  v.  Mather,  11  Cush.  (Mass.)  1,  overruUng  Loomls  v.  Newhall,  15 
Pick.  (Mass.)  159;   Blxby  v.  Moor,  51  N.  H.  402. 

«•»  2  Kent,  Comm.  407;  U.  S.  v.  Bradley,  10  Pet  343;  Handy  v.  Publish- 
ing Co.,  41  Miun.  188.  42  N.  W.  Rep.  872;  Santa  Clara  Co.  v.  Hayes,  76  CaL 
387,  18  Pac.  Rep.  391. 

sTo  Anson,  Cont  189;  State  v.  Findley,  10  Ohio,  51;  Rand  t.  Mather,  11 
Cush.  (Mass.)  1;  U.  S.  v.  Bradley.  10  Pet  343;  Hynds  v.  Hays.  25  Ind.  31. 
**Where  you  cannot  sever  the  illegal  from  the  legal  part  of  the  covenant, 
the  contract  is  altogether  void;  but  where  you  can  sever  them,  whether 
the  illegality  be  created  by  statute  or  by  the  common  law,  you  may  reject 
the  bad  part  and  retain  the  good."  Pickering  v.  Railway  Co.»  L.  R.  3  C  P. 
250. 

«"  Crawford  v.  MorreU,  8  Johna  (N  Y.)  195;  Thayer  v.  Rock,  13  Wend. 
(N.  Y.)  53;   Leavitt  v.  Palmer,  3  N.  Y.  19. 
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Tbe  only  diiBcnlty  Is  in  determining  whether  the  promise  is  divisi- 
ble; but  this  is  a  question  of  interpretation  of  contracts. 

Where  the  agreement  consists  of  one  prranise  made  upon  seyerai 
considerations,  some  of  which  are  bad  and  some  good,  here,  also, 
the  promise  is  wholly  void,  for  it  is  impossible  to  say  whether  the 
legal  or  the  illegal  portion  of  the  consideration  most  affected  the 
mind  of  the  promisor,  and  induced  his  promise.^^'  An  illustration 
of  this  rule  is  in  the  case  of  sales  of  goods,  some  of  which  it  is  illegal 
to  selL  Where  each  article  is  sold  for  a  separate  price,  the  price  of 
those  articles  which  it  was  lawful  to  sell  may  be  recovered.'^*  If^ 
howerer,  a  note  is  given  for  the  price  of  all  the  articles,  there  can 
be  no  recovery  at  all  on  it,  for  it  is  based  in  part  on  an  illegal  con- 
sideration.'^* 

sTs  Featberston  ▼.  Hutchinson*  Cro.  Eliz.  100;  Trist  y.  Child,  21  WalL  441; 
Ohio  V.  Board,  35  Ohio  St.,  at  page  519;  Blxby  v.  Moor,  51  N.  H.  402;  W\b- 
uer  V.  BardweU,  38  Mich.  278;  Snyder  v.  WiUey,  33  Mich.  483;  Saratoga 
Bank  r.  King,  44  N.  Y.  87;  Filson  v.  Hlmes,  5  Pa.  St  452;  Bredin*s  Appeals 
92  Pa,  St.  241;  Sumner  v.  Summers,  54  Mo.  340;  Perkins  v.  Cummings,  2 
iiTHy  (Mass!)  258;  Bishop  y.  Palmer,  146  Mass.  409,  16  N.  B.  Rep.  299;  Clark 
V.  Bicker,  14  N.  H.  44;  Roguet  v.  Roll  7  Ohio,  77;  Widoe  v.  Webb,  20  Ohio 
St  431;  McQoade  v.  Rosecranz,  36  Ohio  St  442;  Tobey  v.  Robinson,  99  IlL 
222;  Henderson  y.  Palmer,  71  111.  579;  Miles  y.  Andrews,  40  lU.  App.  155; 
James  y.  Jellison,  &I  Ind.  202;  Ricketts  y.  Haryey,  106  Ind.  564,  6  N.  E.  Rep. 
325;  Haynes  y.  Rudd,  102  N.  Y.  372,  7  N.  E.  Rep.  287;  Pettit  y.  Pettit  32 
Ala.  288;  Woodruff  y.  Hinman*  11  Vt  592;  Chandler  y.  Johnson,  39  Ga.  85. 
Thus,  in  Kansas,  it  is  held  that  a  chattel  mortgage  is  entirely  yoid  if  illegal 
as  to  one  of  the  articles  mortgaged  (Intoxicating  liquors).  Gurlach  y.  Skin* 
n«,  S4  Kan.  86,  8  Paa  Rep.  257;  Plershelm  y.  Cary,  39  Kan.  178,  17  Pac. 
Rep.  825.  No  recoyery,  for  instance,  can  be  had  on  the  quantum  meruit 
for  senrices  rendered  in  the  grocery  part  of  the  business  under  a  contract 
to  work  for  agreed  wages  as  bartender  and  clerk  for  a  dealer  in  groceries 
and  liquors,  the  sale  of  the  latter  being  prohibited  when  the  contract  was 
made  and  tbe  seryices  rendered.  SuUiyan  y.  Horgan,  17  R.  L  109,  20  AtL 
Repi  282.  A  note  under  seal,  if  giyen  in  consideration  of  past  illicit  cohab- 
itatton.  Is  yalid,  but  is  yoid  if  giyen  for  present  or  future  illicit  cohabitation. 
Ante,  p.  439.  A  note,  therefore,  in  ccmsideratlon  of  both  past  and  future 
cohabitation,  is  yoid  in  tota  Masscy  y.  Wallace,  32  S.  C.  149,  10  8.  E.  Rep. 
987. 

s7>  Poat,  pi  475,  note  2ia. 

sT«  Widoe  y.  Webb,  20  Ohio  St  431;  Deering  y.  Chapman,  22  Me.  488; 
Kidder  v.  Blake,  45  N.  H.  530;  Carleton  v.  Woods,  28  N.  H.  290;   Coburu  y. 
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The  consideration,  to  bring  a  case  within  this  principle,  mnst  be 
iUegal  and  not  merely  void.  If  part  of  the  consideration  is  merdj 
void,  and  there  is  still  a  valid  consideration  left,  it  will  support  the 
promise,  for,  as  we  have  seen,  the  law  does  not  undertake  to  de- 
termine whether  the  consideration  is  adequate.  It  is  only  where 
part  of  the  consideration  is  illegal  that  it  taints  the  entire  agree- 
ment*" 

Same—^Dividble  Agreements. 

Where,  on  the  other  hand,  there  are  several  promises,  so  that 
those  which  are  legal  can  be  separated  from  those  which  are  illegal, 
the  legal  promises  may  be  enforced.  In  other  words,  a  lawful 
promise  made  for  a  lawful  consideration  is  not  invalid  merely  be- 
cause an  unlawful  promise  was  made  at  the  same  time,  and  for  the 
same  consideration.'^*  So,  also,  where  the  agreement  consists  of 
several  promises  based  on  several  considerations,  the  fact  that  one 
or  more  of  the  considerations  is  illegal  will  not  avoid  all  the  prom- 
ises, if  those  which  are  based  upon  legal  considerations  are  severable 
from  others.*" 

Frequent  illustrations  of  this  rule  are  found  in  cases  where  a  cor- 
poration has  entered  into  an  agreement  some  parts  of  which  are 
ultra  vires,  and  so,  in  a  sense,  unlawful.  It  is  held  in  such  cases 
that,  "where  you  cannot  sever  the  illegal  from  the  legal  part, 
*  •  •  the  contract  is  altogether  void;  but  where  you  can  sever 
them,  whether  the  illegality  be  created  by  statute  or  by  the  common 
law,  you  may  reject  the  bad  part  and  retain  the  good."  *''*    T^ese 

Odell,  30  N.  H.  540;  AUen  v.  Pearce,  84  Ga.  006,  10  8.  B.  Rep.  1015;  Brattcb 
V.  Ouelick,  37  Iowa.  212;  Gotten  v.  McKenzie,  57  Miss.  418.  But  see  Shaw 
T.  Carpenter,  54  Vt  155;  Wilcox  v.  Daniels,  15  R.  I.  261,  3  Aa  Rep.  204. 

«T6  Cobb  V.  Cowdery,  40  Vt  25;  Wldoe  v.  Webb,  20  Ghlo  St  431;  ante,  pp. 
160,  206. 

JT«  Plgot's  Case,  Coke,  11,  27;  U.  8,  v.  Bradley,  10  Pet  843;  Ghlo  ▼.  Board. 
a5  Ohio  St  510;  State  v.  Plndley,  10  Ohio,  51;  Brie  Railway  Co.  v.  Bxpreas 
Co.,  35  N.  J.  Law,  240;  Stewart  t.  Railway  Co..  38  N.  J.  Law,  at  page  520; 
Presbery  ▼.  Fisher,  18  Mo.  50;  Oelpcke  y.  City  of  Dubnqne,  1  Wait  175: 
Pennsylvania  Co.  v.  Wentz.  37  Ohio  St  333;  Ware  ▼.  Curry,  67  Ala.  274: 
U.  S.  v.  Hodgson,  10  Wait  395;  U.  S.  v.  Mora,  97  U.  S.  413. 

STT  Robinson  v.  Green,  3  Mete.  (Mass.)  159.  And  see  cases  cited  in  the 
preceding  note. 

tTt  Pickering  ▼.  RaUway,  L.  R.  8  C.  P.  250;  Ohio  y.  Board,  35  Ohio  St  519. 
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cases  aenre  as  an  illustration  of  the  rule,  but  it  must  be  remembered 
that  agreements  of  this  nature  are  invalidated  not  so  much  by  the 
Ulegality  of  their  objects  as  by  the  incapacity  of  the  corporation  to 
bind  itself."* 

The  principle  is  frequently  applied  to  contracts  in  restraint  of 
trade.  An  agreement,  for  instance,  not  to  engage  in  a  business  at 
a  certain  place,  "or  in  any  other  place,"  though  void  as  to  the  general 
restrictioiiy  is  valid  as  to  the  partial  restriction.'**  So,  also,  in  the 
case  of  sales  of  various  articles,  some  of  which  it  is  illegal  to  sell, 
if  each  article  is  sold  for  a  separate  price,  the  promises  to  pay  arc 
divisible,  and  a  recovery  may  be  had  for  the  price  of  those  articles 
which  it  was  legal  to  sell.**^ 


8AM£— DIRECT   OBJECT  UNLAWFUL   BUT   INTENTION   IN- 
NOCENT. 

206.  Where  the  direct  object  is  illegal,  the  agreement  is 
void,  though  the  parties  did  not  know  of  the  illegality,  since 
ignorance  of  law  is  no  excuse. 

206.  EXCEPTIONS— This  rule  does  not  apply 

(a)  Where  the  agreement  can  be,  and  is,  legally 
performed  in  a  way  not  originally  contem- 
plated. 

«t»  Ashhary  Carriage  Co.  v.  Riche,  L.  R,  7  H.  L.  653. 

sa«peltz  T.  Eichele,  G2  Mo.  171;  Dean  v.  Emerson,  102  Mass.  480;  Mallon 
r.  May,  11  Mees.  &  W.  633;  Hubbard  v.  Miller,  27  Mich.  15;  Thomas  v.  Miles, 
3  Ohio  St  275;  Davies  v.  Lowen,  64  Law  T.  655;  Collins  v.  Locke,  4  App. 
Cas.  674;  Smith's  Appeal,  113  Pa.  St  570,  6  Atl.  Rep.  251.  Contra,  More 
T.  Bonnet,  40  Cal.  251. 

2i»i  Ante,  p.  473,  note  274.  See  Carleton  t.  Woods,  28  N.  H.  290;  Shaw  v. 
Carpenter,  54  Vt  155;  Barrett  y.  Delano  (Me.)  14  AU.  Rep.  288;  Walker  v. 
horelU  28  N.  EL  138;  Boyd  v.  Eaton,  44  Me.  51;  Chase  v^  Burkholder,  18  Pa. 
St  48.  If  a  sale  of  a  number  of  articles— a  stock^oTgoods,  for  Instance— is 
tor  a  cross  price  for  the  whole,  the  contract  is  Indlrisible,  and,  if  a  sale  of 
some  of  the  articles  Is  prohibited,  none  of  the  price  can  be  recovered.  Ladd 
T.  DUHngham,  34  Me.  316w   And  see  Holt  y.  O'Brien,  15  Gray  (Mass.)  311. 
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(b)  Where  a  party  performs  his  part  in  ignorance 
of  a  fact  which  renders  performance  illegal, 
and  which  he  is  not  bound  to  know  at  his 
peril,  since  this  is  ignorance  of  fiMt,  and 
not  of  law. 

Where  the  direct  object  of  the  parties  is  to  do  an  illegal  act,  the 
agreement  is  void.  In  such  a  case  it  is  immaterial  that  thej  did 
not  know  their  object  was  illegal,  for  ignorance  of  law  is  no  ex- 
cnse.*"  A  contract,  for  instance,  in  violation  of  a  statute,  cannot 
be  sustained  on  the  ground  that  the  parties  did  not  know  of  the 
existence  of  the  statute. 

Ignorance  of  illegality,  however,  may  become  important  if  the 
contract  admits  of  being  performed,  and  is  in  fact  performed,  in  a 
legal  manner,  though  a  detail  in  the  performance  as  originally  con- 
templated by  the  parties  would,  unknown  to  them,  have  directly 
resulted  in  a  breach  of  the  law^  In  a  leading  case  on  this  point  the 
defendant  had  chartered  the  plaintiff's  ship  to  take  a  cargo  of  hay 
from  a  port  in  France  to  London,  the  cargo  to  be  taken  "from  the 
ship  alongside"  and  landed  at  a  certain  wharf.  Unknown  to  the 
parties  an  order  in  council  had  forbidden  the  landing  of  French  hay. 
The  defendant  on  learning  this,  instead  of  landing  the  cargo,  took  it 
''from  the  ship  alongside"  into  another  ship,  and  exported  it  In 
an  action  by  the  plaintiff  for  delay  of  his  vessel  the  defendant  set  up 
the  unlawful  intention  as  avoiding  the  contract,  but  without  success. 
''W^  quite  agree,"  it  was  said  by  the  court,  "that  where  a  contract 
is  to  do  a  thing  which  cannot  be  performed  without  a  violation  of 
the  law,  it  is  void,  whether  the  parties  knew  the  law  or  not  But 
we  think  that,  in  order  to  avoid  a  contract  which  can  be  legally 
performed,  on  the  ground  that  there  was  an  intention  to  perform 
it  in  an  illegal  manner,  it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law;  and,  if  t)iis  be  so,  the  knowledge 
of  what  the  law  is  becomes  of  great  importance."  ••• 

tM  Favor  v.  PhUbrick,  7  N.  H.  32«. 
su  Waugh  V.  Morris,  L.  R.  8  Q.  B.  202. 
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Misiaie  qf  Fad. 

Though  mistake  of  law  does  not  excuse,  it  is  otherwise  in  case  of 
mistake  of  fact  If  a  person  performs  a  contract  in  ignorance  of 
facts  which  render  performance  illegal,  and  the  law  does  not  require 
him  to  know  the  facts  at  his  peril,*®*  he  may  nevertheless  recover, 
A  father,  for  instance,  may  recover  for  services  performed  by  his 
minor  son,  in  unlawfully  selling  intoxicating  liquors  if  he  did  not 
know  the  character  of  the  services  while  his  son  was  performing 
them.  In  reference  to  the  defense  of  illegality  in  such  a  case  it  was 
said:  "This  defense  is  founded  on  a  well-settled  rule  of  law,  that 
the  law  will  not  lend  its  aid  to  carry  into  effect  any  agreement  made 
for  the  purpose  of  accomplishing  things  expressly  prohibited  by  law. 
It  will  therefore  allow  no  action  for  the  recovery  of  compensation 
for  doing  unlawful  acts.  The  law  is  clear;  the  only  question  is 
whether  it  applies  to  this  case.  If  the  plaintiff  did  not  place  his  son 
in  the  service  of  the  defendant  for  the  purpose  of  selling  liquor 
illegally,  more  especially  if  he  did  not  consent  to  it  or  know  of  it, 
then  he  is  chargeable  with  no  violation  of  law;  and  being,  by  the 
general  rule  of  law,  entitled  to  compensation  for  the  services  of  his 
son,  the  defense  is  not  maintained.*'  *•* 

So,  also,  it  has  been  held  that  an  actor  may  maintain  an  action 
for  his  services  in  an  unlicensed  theatrical  exhibition,  unless  it  ap- 
I>eai'8  that  he  knew  that  his  employer  had  no  license.  As  said  in 
such  a  case:  *^t  is  ignorance  of  a  fact,  and  not  of  the  law,  that 
saves  the  plaintifiPs  case.  He  undoubtedly  knew,  or  was  bound  to 
know,  that  unlicensed  theatrical  exhibitions  were  unlawful ;  but  he 
was  not  bound  to  know  that  the  defendants  had  no  license,  and  were 
doing  unlawful  acts.'*"* 

tM  Clark,  Cr.  Law.  09. 

SM  Emery  t.  Kempton,  2  Gray  (Mass.)  257.  If,  however,  an  ageot  sells 
liqaor,  for  instance,  knowing  it  is  to  be  retailed  in  yiolation  of  law,  his 
principal  Is  charged  with  such  knowledge.  Fishel  y.  Bennett,  5G  Coaa. 
40.  12  AtL  Bep.  102. 

"«  Roys  T.  Johnson,  7  Gray  (Mass.)  162.  And  see  Blozsome  t.  Williams, 
Z  Bam.  &  a  232;  MUler  t.  Hirschberg  (Or.)  37  Pac.  Rep.  85.  As  Uiustrating 
this  principle  may  also  be  mentioned  bonds  given  to  indemnify  an  officer 
or  prirate  person  assisting  him  against  liability  for  seizing  goods  under  at- 
tachment, or  for  arresting  a  person.  If  the  officer  knows  the  seizure  or 
arrest  to  be  unlawful,  the  bond  is  illegal;  but  it  is  otherwise  if  he  acts  in  good 
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SAME— OBJECT    INNOCENT    BUT  INTENTION    TTNIiAWFUL. 

207.  Where  fhe  direct  object  of  an  agreement  is  innocent 
in  itself,  but  the  intention  of  both  parties  is  unlawful,  the 
agreement  is  void. 

EXCEPTION— This  does  not  apply  where  the  illegal 
transaction  is  past,  as  where  a  person  lends 
another  money  with  which  to  pay  a  gambling 
debt. 

208.  Where  the  direct  object  of  the  agreement  is  inno- 
cent, but  the  intention  of  one  of  the  parties  is  unlawful, 
as  where  goods  are  bought  or  money  borrowed  to  be  used 
for  an  unlawful  purpose,  the  fact  that  the  other  party 
knows  of  such  purpose  does  not  render  the  agreement 
illegal,  unless 

(a)  As  first  above  stated,  he  shares  in  the  unlawftil 

intention. 

(b)  Or  does  some  act  in  aid  or  furtherance  of  the  other's 

unlawful  design. 

(c)  Or  where  the  intention  is  to  commit  a  crime  which 

is  not  merely  malum  prohibitum  or  of  inferior 
criminality. 

208.  If  the  direct  object  of  the  agreement  is  innocent, 
and  there  is  an  unlawful  intention  on  one  side  only,  of 
^which  the  other  party  is  ignorant,  the  latter  is  entitled  to 
full  benefits  under  the  agreement,  or,  while  the  agreement 
is  still  executory,  he  may  rescind  it. 

The  English  Rule. 

Sir  William  Anson  states  that  in  England  it  is  held  that,  where 
the  direct  object  of  a  contract  is  innocent  in  itself,  but  is  designed  to 

faith,  and  in  ignorance  of  the  illegality.  Stone  t.  Hooker,  9  Cow.  (N.  T.) 
154;  Marsh  v.  Gold.  2  Pick.  (Mass.)  285;  Ives  t.  Jones,  3  Ired.  (N.  G.)  53S; 
Anderson  y.  Fams,  7  Blackf.  (Ind.)  343;  Avery  v.  Hhlsey,  14  Pick.  (Mass.) 
174;  Davis  y.  Tibbots.  7  J.  J.  Marsh.  (Ky.)  264;  McCartney  v.  Shepard,  21 
Mo.  573. 
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further  an  illegal  purpose,  the  contract  is  Toid  if  both  parties  knew 
of  the  illegal  purpose  at  the  time  the  contract  was  entered  into; 
that,  though  there  is  nothing  illegal  in  a  loan  of  money  or  a  sale  of 
goodSy  still,  if  these  are  known  to  be  intended  to  further  an  illegal 
purpose,  neither  the  monej  lent,  nor  the  goods  supplied,  can  form 
the  subject  of  an  action;  that  the  whole  transaction  is  void;*** 
but  it  is  doubtful  whether  the  cases  cited  by  him  go  to  that  extent 

There  are  three  leading  English  cases  on  this  subject  In  one  of 
them  goods  had  been  transferred  by  a  bankrupt  to  the  defendant  in 
part  satisfaction  of  a  bond  which  was  to  secure  to  the  defendant 
the  payment  of  money  lent  by  him  to  the  bankrupt  to  meet  losses 
arising  from  stock-jobbing  transactions  which  were  illegal  under  a 
statute.  It  was  held  that  the  lending  of  the  money,  the  bond,  and 
the  transfer  of  the  goods  were  all  alike  void,  and  that  the  assignees 
of  the  bankrupt  could  recover  the  proceeds  of  the  goods.  It  was 
said  by  the  court:  'TThen,  as  the  statute  has  absolutely  prohibited 
the  payment  of  money  for  compounding  differences,  it  is  impossible 
to  say  that  the  making  such  payment  is  not  an  unlawful  act  If  it 
be  unlawful  in  one  man  to  pay,  how  can  it  be  lawful  for  another 
to  furnish  him  with  the  means  of  payment?  It  will  be  recollected 
that  I  am  speaking  of  a  case  wherein  the  means  were  furnished 
with  a  fuD  knowledge  of  the  object  to  which  they  were  to  be  applied, 
and  for  the  express  purpose  of  accomplishing  that  object.^'  *•' 

In  another  case  an  action  was  brought  to  recover  a  sum  of  money 
lent,  as  the  plaintiff  knew,  for  the  purpose  of  playing  at  a  game  of 
cards  which  was  prohibited  by  statute.  It  was  held  that  there 
could  be  no  recovery,  on  the  principle  "that  the  repayment  of  money 
lent  for  the  express  purx)ose  of  accomplishing  an  illegal  object  can- 
not be  enforced."  "• 

2«T  Anson.  Cont  ld2. 

sM  Cannan  v.  Bryce,  3  Bam.  &  Aid.  179.  It  wiU  be  noticed  that  In  this 
case  the  court  said  that  the  means  were  furnished  "for  the  express  purpose" 
of  accomplishing  the  iUegal  object  There  was,  therefore,  something  more 
than  a  mere  knowledge  of  the  other  party's  unlawful  intention.  There  was 
an  unlawful  intention  <hi  the  part  of  both  parties.  There  was  intentional 
assistance. 

3M  McKinneU  y.  Robinson,  3  Mees.  &  W.  435.  It  will  be  noticed  in  this 
case  also  that  the  money  was  loaned  "for  the  express  purpose*'  of  accom- 
plishing an  Illegal  object 
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In  another  case  an  action  was  brought  to  recover  payment  for  the 
hire  of  a  brougham  engaged  by  a  prostitute.  It  was  found  that  thi* 
plaintiffs  knew  that  the  brougham  was  supplied  for  an  immoral 
purpose,  and  it  was  held  that  they  could  not  recoTer.  *^y  diffi- 
culty was,"  said  Bramwell,  B.,  "whether,  though  the  defendant  hired 
the  brougham  for  that  purpose,  it  could  be  said  that  the  plaintifa 
let  it  for  the  same  purpose.  In  one  sense  it  was  not  for  the  same 
purpose.  If  a  man  were  to  ask  for  dueling  pistols,  and  to  say,  '1 
think  I  shall  fight  a  duel  tomorrow,'  might  not  the  seller  answer,  1 
do  not  want  to  know  your  purpose.  I  hare  nothing  to  do  with  it 
that  is  your  business.  Mine  is  to  sell  the  pistols,  and  I  look  only  to 
the  profit  of  the  trade.'  No  doubt  the  act  would  be  immoral,  but  1 
hare  felt  a  doubt  whether  It  would  be  illegal ;  and  I  should  feel  it 
still  but  that  the  authority  of  Cannan  v.  Bryce  and  McKinnell  v. 
Robinson  concludes  the  matter."  ••• 

These  cases  seem  to  show  that  it  is  not  necessary  in  England  that 
the  parties  to  a  contract  prima  facie  innocent  should  bind  themselves 
to  adapt  it  to  an  illegal  purpose  in  order  to  avoid  it  It  is  enough 
that  the  one  party  knows  the  unlawful  intent  of  the  other,  and 
knows  that  the  contract  is  intended  to  be  applied  to  carry  it  out. 
This,  at  least,  is  Sir  William  Anson's  construction  of  the  English 
cases. 

The  Rule  in  America. 

There  is  some  direct  conflict  in  the  cases  on  this  point,  and  it  can 
scarcely  be  said  that  there  is  what  may  be  called  an  ^'American 
doctrine."  In  some  of  the  states  the  English  doctrine,  as  shown 
above,  has  been  substantially  applied,  while  in  others  it  has  been  ap- 
plied in  part  only.*'*     We  can  best  arrive  at  a  correct  understanding 

ttto  Pearce  v.  Brooks,  L.  R.  1  Ezch.  213.  This  case  supports  Anson's  state- 
ment, but  it  seems  to  have  gone  further  than  the  cases  which  the  court  fol- 
lowed, for.  as  we  have  seen,  there  was  in  both  of  them  more  than  mere 
knowledge  of  the  other  party's  unlawful  intention.  There  was  participation 
in  that  intention. 

s9iProf.  Knowlton,  In  his  edition  of  Anson,  states. that  according  to  the 
weight  of  authority  in  this  country  a  seller  of  goods  is  entitled  to  payment 
though  he  may  liave  known  that  the  buyer  Intended  to  make  an  Olegal  use 
of  them;  that,  as  a  rule^  he  wUl  not  be  deprived  of  his  right  to  payment 
"unless  (a)  it  be  made  a  part  of  the  contract  of  sale  that  the  property  sb&U 
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of  the  rules  established  by  the  weight  of  authority  in  this  country 
by  taking  cases  ot  sales  of  goods  and  loans  of  money  for  illustra- 
tions, as  it  is  generally  with  reference  to  them  that  the  question 
arises.  We  will  also  divide  the  subject,  and,  as  some  of  the  courts 
seem  to  have  made  a  distinction  between  sales  of  goods  and  loans 
of  money,  we  will  treat  them  separately. 

In  the  first  place  it  is  everywhere  settled  that,  if  it  is  a  part  of  the 
contract  under  which  the  good^  are  sold  that  they  shall  be  used  for 
an  unlawful  purpose,  then  the  contract  is  void,  and  the  price  cannot 
be  recovered;  and  the  same  is  no  doubt  true  wh^re  goods  are  sold 
for  the  express  purpose  of  enabling  the  buyer  to  accomplish  an  un- 
lawful purpose,  for  in  the  latter  case  there  is  an  unlawful  intention 
on  the  part  of  both  parties.^** 

It  is  also  settled  that  if,  in  addition  to  a  sale  of  goods  which  the 
vendor  know3  are  to  be  used  for  an  iDegal  purpose,  he  does  some 
act  in  aid  or  furtherance  of  the  unlawful  design,  his  contract  is  void, 
and  he  cannot  recover  the  price.  An  example  of  such  a  case  is 
where  a  person  who  sells  goods  not  only  knows  that  his  vendee  in- 
tends to  smuggle  them  into  the  country,  but  packs  them  up  or  marks 
them  in  a  manner  convenient  for  the  purpose,  with  a  view  of  their 
being  smuggled.**' 

be  used  for  an  unlawful  purpose;  or  (b)  unless  tbe  Tender  does  something 
beyond  making  the  sale  in  aid  or  furtherance  of  the  unlawful  design;  or  (c) 
unless  the  illegal  act  contemplated  is  such  that  no  man  'having  a  knowledge 
of  the  design  can  remain  neutral  without  being  In  a  Just  sense  a  criminal 
himself.  Where  the  design  is  to  yiolate  the  fundamental  laws  of  society,  a 
positive  duty  of  Intervention  may  arise.'  "     Page  102. 

s»2  Talmadge  v.  PeU,  7  N.  Y.  828.  It  has  been  held,  for  instance,  that  If 
Uqoor  Is  sold  for  the  express  purpose  of  enabling  the  buyer  to  retail  it  in  vio- 
lation of  law,  the  sale  is  Ulegal.  Kohn  v.  Melcher,  43  Fed.  Rep.  641.  It 
baa  also  been  held  that  if  a  house  is  knowingly  leased  to  be  used  as  a  bawdy- 
boose,  or  for  any  other  unlawful  purpose,  the  rent  cannot  be  recovered. 
Dougliertj  v.  Seymour,  16  Colo.  289,  26  Pac  Rep.  823;  Ashbrook  v.  Dale, 
27  Mo.  App.  649;  Ernst  v.  Crosby,  21  N.  Y.  Supp.  3G5,  66  Hun,  633;  Id.,  140 
N.  Y.  364,  35  N.  B.  Rep.  603;  RUey  v.  Jordan,  122  Mass.  231;  Huustock  v. 
Palmer,  4  Tex.  Civ.  App.  459,  23  S.  W.  Rep.  294;  Edelmuth  v.  McGarren, 
4  Daly  (N.  Y.)  467;  Ralston  v.  Boady.  20  Ga.  449;  Sherman  v.  Wilder,  106 
Mass.  537. 

»» Tracy  v.  Talmage,  14  N.  Y.  162;  WaymeU  v.  Reed,  5  Term  R.  599; 
Gayk>rd  v.  Soragen,  32  Vt.  110;  Amot  v.  Coal  Co.,  68  N.  Y.  566;   Aiken  t. 
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If  the  vendor  of  goods  knows  that  they  are  to  be  used  for  the 
perpetration  of  a  crime  which  is  not  merely  malum  prohibitum  or 
of  inferior  criminality,  even  though  he  may  not  expressly  stipulate 
that  they  shall  be  so  used,  and  though  he  does  nothing  further  than 
furnishing  them  to  aid  in  such  use,  the  contract  of  sale  is  illegal  and 
void,  and  he  cannot  recover  the  price.'*^  It  seems  that  it  is  othe^ 
wise  where  the  crime  intended  to  be  perpetrated  is  merely  malum 
prohibitum  or  of  inferior  criminality.*** 

If  the  particular  circumstances  do  not  bring  the  contract  of  sale 
within  any  of  the  cases  mentioned  above,  then,  according  to  the 
weight  of  authority  in  this  country,  the  contract  of  sale  is  not  illegal 
merely  because  the  vendor  knew  that  the  goods  were  intended  to 
be  used  for  an  unlawful  purpose.'**    ^The  law,"  it  is  said  in  a  New 

Blaisdell.  41  Vt  655;  Foster  v.  Thurston.  11  Cush.  (Mass.)  322;  Skiff  t. 
Johoson,  57  N.  H.  475;  Banchor  v.  Mansel,  47  Me.  58.  Concealing  and  dis^ 
guising  form  of  liquor  sold,  in  order  to  evade  the  law.  Aiken  v.  Blaisdell, 
supra.  In  Massachusetts  the  court  has  shown  an  inclination  to  foUow  the 
English  rule  on  this  point  In  Mclntyre  v.  Parks,  3  Mete.  (Mass.)  207,  it 
was  held  that  the  bare  fact  of  knowledge  on  the  part  of  the  vendor  of  the 
rendee*s  unlawful  intent  was  not  enough  to  avoid  the  sale;  but  this  case, 
though  not  overruled,  was  criticised  in  a  later  case  in  which  it  was  said: 
**lf  the  case  of  Mclntyre  v.  Parks  is  good  law,  it  cannot  be  said  that  a  sale 
made  in  another  state,  and  valid  by  the  law  of  that  state,  will  be  held  Toid 
iu  this  commonwealth^  from  the  bare  fact  of*the  knowledge  or  belief  of  the 
vondur  of  the  purchaser's  intent  to  resell  in  this  state  in  violation  of  law. 
The  rule  of  that  case,  if  rightly  decided  (in  my  judgment  it  was  not),  is  not 
to  be  extended,  and  the  case  at  bar  does  not  fall  within  it  The  distinction 
is  sound  between  a  case  where  a  seller  simply  has  knowledge  of  the  Ulegal 
design,  no  more,  and  where,  having  such  knpwledge.  he  makes  a  sale  "with 
a  view'  to  such  design,  and  for  the  purpose  of  enabling  the  purchaser  to 
effect  it"  Webster  v.  Munger,  8  Gray  (Mass.)  584.  And  see  Hubbard  v. 
Moore,  24  La.  Ann.  591;  Sampson  v.  Townshend,  25  La.  Ann.  78;  Fishel 
V.  Bennett,  56  Conn.  40,  12  AU.  Hep.  102. 

^9^  Hanauer  v.  Doane,  12  Wall.  342;  Tatum  v.  Kelley,  25  Ark.  209;  Light- 
foot  V.  Tenant.  1  Bos.  &  P.  55G;  Langton  v.  Hughes,  1  Maule  &  S.  593; 
Tracy  v.  Talmage,  14  N.  Y.  1G2;  Howell  v.  Stewart,  54  Mo.  400. 

>»B  Hanauer  v.  Doane,  supra;  Gaylord  v.  Soragen,  32  Tt  HO;  Hodgs(» 
V.  Temple,  5  Tatmt  181;  Howell  v.  Stewart,  54  Mo.  404. 

a»«  Tracy  v.  Talmage.  14  N.  Y.  1G2;  Hill  v.  Spear,  50  N.  H.  253;  Anheaaei^ 
Busch  Brewing  Ass'n  v.  Mason,  44  Minn.  318,  46  N.  W.  Rep.  558;  Mclntyre 
V.  Parks,  3  Mete.  (Mass.)  207;  Hanauer  v.  Doane,  12  Wall.  342;  Bickel  v. 
Sheets,  24  Ind.  1;   Hodgson  v.  Temple,  5  Taunt  181;   Gaylord  v.  Soragen, 
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York  case,  Moes  not  punish  a  wrongful  intent  when  nothing  is 
done  to  carry  that  intent  into  effect;  much  less  bare  knowledge  of 
such  an  intent,  without  any  participation  in  it  Upon  the  whole, 
I  think  it  clear,  in  reason  as  well  as  upon  authority,  that  in  a  case 
like  this,  where  the  sale  is  not  necessarily  per  se  a  violation  of  law, 
unless  the  unlawful  purpose  enters  into  and  forms  a  part  of  the 
contract  of  sale,  the  vendee  cannot  set  up  his  own  illegal  intent  in 
bar  of  an  action  for  the  purchase  money."  *•* 

According  to  the  weight  of  authority,  if  a  person  lends  money  to 
another  for  the  express  purpose  of  enabling  the  borrower  to  use  it 
to  accomplish  an  illegal  object,  the  transaction  is  illegal,  and  he 
cannot  recover  it^^'  This  also  seems  to  be  the  true  construction 
of  the  two  English  cases  which  we  have  mentioned,  for  the  judges  in 
both  of  them  stated  that  the  money  was  loaned  for  the  express  pur- 
pose of  its  being  used  illegally. 

It  is  not  easy  to  draw  any  legal  distinction  in  respect  to  the 
legality  of  the  transaction  between  a  loan  of  money  to  be  used  for 
an  illegal  purpose  and  a  sale  of  goods  to  be  so  used,  and  probably 
there  is  no  distinction.     If  it  could  be  shown  that  goods  were  sold, 

32  Vt.  110  (but  see  Terrltt  v.  Bartiett,  21  Vt  184;  McConihe  v.  McMann; 
27  Vt.  96);  Walker  v.  Jeffries,  45  Miss.  160;  Webber  v.  Donelly,  33  Mich. 
4«9:  Cheney  y.  Duke,  10  GiU  &  J.  (Md.)  11;  Michael  v.  Bacon,  49  Mo.  474; 
Curran  t.  Downs,  3  Mo.  App.  4C8;  Hedges  v.  Wallace,  2  Bush  (Ky.)  442; 
Armfleld  ▼.  Tate,  7  Ired.  (N.  C.)  258;  Rose  v.  Mitchell,  6  Colo.  102;  McKin- 
ney  ▼.  Andrews.  41  Tex.  363  (but  see  Rochemore  v.  AUoway,  83  Tex.  461); 
HoweU  V.  Stewart,  54  Mo.  400;  Kreiss  v.  Seligman,  8  Barb.  (N.  Y.)  439; 
Kerwin  v.  Doran,  29  Mo.  App.  397;  Delavina  v.  Hill,  65  N.  H.  91,  19  Atl. 
Rep.  1000;  Gambs  v.  Sutherland  (Mich.)  59  N.  W.  Rep.  652.  But  see  Spur- 
geon  T.  McElwain,  6  Ohio,  442. 

297  Tracy  v.  Talmage,  supra. 

»••  Tyler  v.  Carlisle,  79  Me.  210,  9  Atl.  Rep.  356;  White  v.  Buss,  3  Cush. 
(Ahiss.)  448;  Ruckman  v.  Bryan,  3  Denio  (N.  Y.)  340;  Peck  v.  Briggs,  Id.  107; 
Cutler  ▼.  Welsh,  43  N.  H.  497;  Wright  v.  Crabbs,  78  Ind.  487;  Mordecal 
V,  DawUns,  9  Rich.  Law  (S.  C.)  262;  WiUiamson  v.  Baley,  78  Mo.  636; 
Emerson  v.  Townsend,  73  Md.  224,  20  Atl.  Rep.  984;  Raymond  y.  Leavitt,  46 
Mich.  447,  9  N.  W.  Rep.  525;  Critcher  v.  Holloway,  64  N.  C.  526;  Viser  v. 
Bertrand.  14  Ark.  267.  It  has  been  said,  however,  that  money,  though 
loaned  for  the  purpose  of  being  used  for  gambling  purposes,  may  be  re- 
corered,  if  it  was  not  in  fact  so  used.  Tyler  v.  Carlisle,  79  Me.  210,  9  Atl. 
Rep.  35a 
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not  for  the  purpose  of  making  the  profit  on  the  transaction,  but  for 
the  real  purpose  of  enabling^  the  buyer  to  use  them  in  accomplishing 
an  illegal  object,  it  might  well  be  said  that  the  seller  intended  to 
and  did  aid  in  the  unlawful  purpose;  and  no  doubt  he  would  not,  in 
such  a  case,  be  allowed  to  recoyer  the  price.  As  a  rule,  however,  it 
is  a  matter  of  indifference  to  the  seller  what  use  the  buyer  makes  of 
the  goods,  his  purpose  being  merely  to  make  the  sale.  So,  also, 
where  money  is  loaned,  it  may  be  for  the  purpose  of  an  inyestment, 
or  the  lender  may  merely  wish  to  accommodate  the  borrower;  and 
in  such  cases  he  does  nothing  illegal,  even  though  he  knows  that 
the  borrower  intends  to  use  the  money  in  violation  of  law.  He  mav 
disapprove  of  the  borrower's  purpose,  and  try  to  dissuade  him,  and 
yet  may  not  be  willing  to  refuse  him  the  loan.  In  such  a  case  it 
cannot  be  said  that  he  lends  the  money  with  the  express  purpose  of 
its  being  used  to  accomplish  an  illegal  object  To  bring  the  loan 
within  the  rule  above  stated,  he  must  intend  that  it  shall  be  so  used. 
In  a  leading  case  it  is  said:  'The  plaintiff  claims  to  recover  a 
sum  of  money  loaned  by  him  while  the  defendant  was  engaged  in 
playing  at  cards.  The  ruling  at  the  trial  was  that  if  the  plaintiff 
lent  the  money  with  an  express  understanding,  intention,  and  pur- 
pose that  it  was  to  be  used  to  gamble  with,  and  it  was  so  used,  the 
debt  so  created  cannot  be  recovered,  but  otherwise  if  the  plaintiff 
had  merely  knowledge  that  the  money  was  to  be  so  used.  Upon 
authority  and  principle  the  ruling  was  correct.  Any  different  doc- 
trine would,  in  most  instances,  be  impracticable  and  unjust  It 
does  not  follow  that  a  lender  has  a  guilty  purpose  merely  because 
he  knows  or  believes  that  the  borrower  has.  There  may  be  a  visible 
line  between  the  motives  of  the  two.  If  it  were  not  so,  men  would 
have  great  responsibilities  for  the  motives  and  acts  of  others.  A 
person  may  loan  money  to  his  friend, — to  the  man,  and  not  to  his 
purpose.  He  may  at  the  same  time  disapprove  of  his  purpose.  He 
may  not  be  willing  to  deny  his  friend,  however  much  disapproving 
his  acts.  In  order  to  find  the  lender  in  fault,  he  must  himself  have 
an  intention  that  the  money  shall  be  illegally  used.  There  must  be 
a  combination  of  intention  between  lender  and  borrower, — a  union 
of  purposes.  The  lender  must  in  some  manner  be  a  confederate  or 
participator  in  the  borrower's  act, — be  himself  implicated  in  it  He 
must  loan  his  money  for  the  express  purpose  of  promoting  the  iUegal 
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design  of  the  borrower;  not  intend  merely  to  aerre  or  accommodate 
the  man.''  *•• 

Didindion  where  Illegal  Act  is  Peat. 

A  loan  of  money,  designed  to  satisfy  debts  arising  from  a  past 
illegal  transaction,  is  distinguishable  from  the  cases  which  we  have 
mentioned.  In  the  first  English  case  mentioned  above,  the  statute 
had  forbidden  not  only  stock-jobbing  transactions  of  a  certain  sort, 
but  advances  of  money  to  pay  debts  arising  from  them;  in  the  other 
two  the  illegality  was  still  in  contemplation  when  the  contract  was 
made. 

A  loan  of  money,  intended  to  pay  lost  b^ts,  has  been  held  to  be 
recoverable.  '^The  mischief  had  been  completed,''  it  was  said  in 
such  a  case.  The  illegal  act  had  been  carried  out  before  the  money 
was  lent  The  money  was  advanced  to  enable  the  borrower  to 
pay  the  bets  which  he  had  already  made  and  lost,  which  seems  to 
me  an  entirely  different  thing  from  a  loan  of  money  to  enable  a  man 
to  make  a  bet"  ••• 

Unlawful  Intention  on  One  Side  Only. 

Where  one  of  the  parties  intends  a  contract,  Innocent  in  itself, 
to  further  an  illegal  purpose,  and  the  other  enters  into  the  contract 
in  ignorance  of  his  intention,  the  innocent  party  is  entitled  to  full 
benefits  under  the  contract*®^  In  the  case  of  contracts  of  sale  for 
future  delivery,  for  instance,  if  one  of  the  parties  intends  a  bona 
fide  sale,  he  may  enforce  the  contract,  though  the  other  party  may 
liave  intended  no  actual  sale,  but  merely  an  illegal  speculation  on 
future  prices.'®^ 

sM  Tyler  v.  Carlisle,  70  Me.  210,  9  Atl.  Rep.  356.  And  see  Plank  v.  Jackson, 
128  Ind.  424,  26  N.  E.  Rep.  568,  and  27  N.  E.  Rep.  1117;  Jackson  v.  Bank, 
125  Ind.  347,  25  N.  E.  Rep.  430;  Howell  v.  Stewart,  54  Mo.  400;  Lyon  v. 
RespasB,  1  Litt  (Ky.)  133;  l^wls  v.  Alexander,  51  Tex.  578;  Waugh  v. 
Beck,  114  Pa,  St  422,  6  Atl.  Rep.  023;  Jones  v.  Planters'  Bank,'0  Heisk. 
iTenn.)  455^ 

••o  Pyke*s  Case,  8  Ch.  Div.  750.  And  see  Armstrong  v.  Toler,  11  Wheat 
258;  Read  v.  Anderson,  13  Q.  B.  Div.  779;  Armstrong  v.  Bank,  133  U.  S.  433, 
10  Sup.  Ct  Rep.  450. 

••iPlxley  V.  Boynton,  79  111.  351;  Quirk  v.  Thomas,  6  Mich.  76. 

Mt  Williams  v.  Tiedeman,  6  Mo.  App.  269;  Pixley  v.  Boynton,  supra; 
Whitetfldes  v.  Hunt  97  Ind.  191;  Gregory  v.  Wendell,  89  Mich.  337.  So, 
abo,  where  a  broker  is  employed  to  make  sales  or  purchases  for  future 
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On  the  other  hand,  it  has  been  held  that  if  the  contract  is  still 
executory,  he  is  not  bound  to  go  on  with  it,  but  may  avoid  it  at  his 
option.  As  to  the  latter  proposition,  however,  there  is  some  differ- 
ence of  opinion.  In  an  action  for  breach  of  an  agreement  by  the 
defendant  to  let  to  plaintiff  a  set  of  rooms,  it  appeared  that  the 
plaintiff  intended  to  use  the  rooms  for  the  purpose  of  delivering 
blasphemous  lectures,  which  were  unlawful  under  a  statute,  though 
the  defendant  was  not  aware  of  such  a  purpose  when  the  agreement 
was  made.  He  afterwards  refused  to  allow  the  plaintiff  to  use 
the  rooms.  It  was  held  that  he  was  entitled  to  avoid  the  contract'** 
In  New  York  there  is  a  decision  in  conflict  with  this  rule,  in  which 
it  was  held  that  a  lessee  could  recover  damages  for  the  lessor's 
refusal  to  give  possession  of  the  demised  premises,  though  they 
were  rented  by  the  lessee  for  the  purpose  of  keeping  a  house  of 
prostitution  therein.  The  court  thought  that  if  the  lessee  carried 
out  such  purpose  the  statute  against  disorderly  houses  would  pro* 
tect  the  lessor,  and  remedy  the  evil.*®* 


SAMB— FBOMISES  TO  PAY  MONEY  DUE  ON  ILLEGAL 
TBANSACTIONS. 

210.  The  effect  of  a  promise  to  pay  money  due  or  to  be- 
come due  upon  an  illegral  transaction  may  be  stated  as 
follows: 

(a)  Where  the   transaction  was  illegal   in   the  strict 
sense,  and  not  merely  void  and  unenforceable. 

delivery,  he  can  recover  his  commissions,  and  for  losses  and  disbursements, 
though  the  principal  intended  mere  gambling  transactions,  if  he  did  not 
Itnow  of  such  unlawful  intention.  Post,  502.  As  we  have  seen,  a  promise 
by  a  married  man  to  marry  another  woman  after  his  wife  shall  die  is  illegal, 
and  the  promisee  cannot  recover  for  its  breach  where  she  knew  that  he  was 
married  when  she  accepted  his  offer.  It  is  otherwise  if  she  did  not  know 
of  his  being  married.  In  the  latter  case  she  is  innocent,  and  the  illegality 
of  the  contract  will  not  prevent  her  from  recovering  damages  for  breach 
of  the  promise.    Ante,  p.  445,  note  215. 

803  Cowan  V.  Milbourn,  L.  R.  2  Exch.  230.  And  see  Clay  v.  Yates,  1 
Hurl.  &  N.  78. 

to*  O'Brien  v.  Prietenbach.  1  Uilt.  (N.  Y.)  304. 
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fhe  promise,  not  being  in  fhe  form  of  a  negoti- 
able instrument,  is  void,  whether  under  seal  or 
not. 

(b)  Where  the  transaction  was  not  illegal,  but  merely 

void  and  unenforceable,  a  parol  promise,  not 
being  in  the  form  of  a  negotiable  instrument, 
is  void  as  without  consideration;  but  at  common 
law  a  promise  under  seal  is  valid. 

(c)  Where  the  promise  is  in  the  form  of  a  negotiable 

instrument  the  above  rules  still  apply  as  between 
the  immediate  parties,  and  as  against  all  persons 
who  are  not  bona  fide  purchasers  for  value.  In 
the  hands  of  bona  fide  purchasers  for  value  the 
instrument  is  valid,  whether  the  transaction  was 
illegal  or  merely  void,  unless  a  statute  expressly 
declares  that  the  instrument  shall  be  void. 

Where  a  promise  has  been  given  to  secure  the  payment  of  money 
due  or  about  to  become  due  upon  an  illegal  transaction,  the  validity 
of  such  a  promise,  as  between  the  immediate  parties,  or  others  occu- 
pying the  same  position,  is  based  upon  two  considerations:  (1) 
Whether  the  transaction  was  illegal  or  merely  void,  and  (2)  whether 
or  not  the  promise  is  made  under  seal.  Where  the  promise  is  given 
in  the  form  of  a  negotiable  instrument,  a  further  question  arises 
as  to  its  value  in  the  hands  of  third  parties,  but  it  will  prevent  con- 
fusion if  we  treat  of  the  latter  question  separately. 

There  is  a  distinction,  not  very  easy  to  analyze,  but  of  considera- 
ble practical  importance,  between  cases  in  which  the  common  law 
or  statutes  make  an  object  illegal,  and  cases  in  which  they  make 
it  merely  Toid.  The  effect  of  the  difference  is  this:  that  in  the  one 
case  the  promise  is  regarded  as  given  upon  an  illegal  consideration, 
while  in  the  other  it  is  regarded  as  given  on  no  consideration  at  all. 
In  the  first  case  everything  connected  with  the  transaction  is 
"tainted  with  illegality,'*  while  in  the  second  collateral  contracts 
arising  out  of  the  avoided  transaction  are,  under  certain  circum- 
stances, supported 

In  cases  where  the  transaction  is  illegal,  a  promise,  even  under 
seal,  given  to  secure  the  payment  of  money  due  upon  it,  is  void.    In 
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an  action  upon  a  oorenant  to  pay  money,  in  which  the  defense  was 
that  the  covenant  was  aecnrity  f6r  the  payment  of  a  snm  of  money 
due  upon  a  purchase  of  land  agreed  to  be  sold  for  a  purpose  declared 
to  be  illegal  by  statute,  the  court  of  queen's  bench  held  that  the 
defendant  was  bound,  inasmuch  as  there  was  nothing  unlawful  in 
a  simple  promise  to  pay  money;  but  the  court  of  exchequer  chamber, 
reversing  the  judgment,  held  that  the  illegality,  when  proved,  tainted 
the  subsequent  promise,  and  that  this  was  not  a  simple  promise 
to  pay  money,  but  that  it  "springs  from  and  is  the  creature  of  the 
illegal  agreement" '®'  It  will  be  noticed  that  in  the  case  mentioned 
the  promise  was  under  seal,  but  that  made  no  difference.  At  com- 
mon law,  as  we  have  already  seen,  want  of  consideration  will  not 
defeat  a  sealed  contract,  for  no  consideration  at  all  is  necessary; 
but  the  seal  will  not  prevent  the  contract  from  being  void  because 
the  consideration,  where  there  was  a  consideration,  was  illegal. 
The  objection  on  the  ground  of  illegality  is  "rather  that  of  the  pub- 
lic, speaking  through  the  court,  •  •  •  not  from  any  consid- 
eration of  the  moral  position  and  rights  of  the  parties,  but  upon 
grounds  of  public  policy."  "®* 

Where  the  consideration  is  not  illegal,  but  the  transaction  is 
merely  void,  a  promise  given  to  pay  money  due  upon  such  a  transac- 
tion is  based  upon  no  consideration  at  all.  If  made  under  seal,  it 
is  binding  at  common  law,  for  no  consideration  is  then  necessary; 
but,  if  made  by  parol,  it  is  void.  Where  a  municipal  corporation, 
for  instance,  borrowed  money,  and  gave  a  mortgage,  which  a  stat- 
ute declared  it  unlawful  for  them  to  give  without  complying  with 
certain  conditions  which  they  failed  to  observe,  it  was  held  that, 
though  the  mortgage  was  invalid,  the  corporation  was  liable  on  its 
covenant  therein  to  repay  the  money  it  had  received.'**    So,  also, 

•05  Fisher  v.  Bridges,  3  £1.  &  Bl.  G42.  And  see  Eyeringham  v.  Meighan, 
65  Wis.  354,  13  N.  W.  Rep.  2G9;  Claflln  v.  Torlina.  56  Mo.  3G9;  Howe  t. 
Litchfield,  3  Allen  (Mass.)  443;  Stanton  v.  AUen,  5  Denio  (N.  X.)  435;  HoMeo 
V.  Cosgrove,  12  Gray  (Mass.)  216;  Hall  v.  Gavitt,  18  Ind.  390;  Crossley  t. 
Moore,  40  N.  J.  Law,  27;  Chancely  t.  Bailey,  37  Ga.  532;  Coulter  v.  llobert- 
Bon.  14  Smedes  &  M.  (Miss.)  18. 

soeLyon  v.  Waldo,  36  Mich.  345.  353.  See  Parks  v.  McKamy,  8  Head 
(Tenn.)  297;  Wooden  y.  Shotwell,  23  N.  J.  Law,  405;  Buffendeau  v.  Brooks. 
28  Cal.  641;  Seidenbender  v.  Charles,  4  Serg.  &  R.  (Pa.)  151. 

•07  Payne  y"  Mayor  of  Brecon,  3  Hurir&"i^.  579.         ^ 
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in  case  of  promises  of  payment  made  in  consideration  of  past  illicit 
cohabitation,  the  promises  are  invalid  if  made  by  parol;  not  on  the 
ground  that  the  consideration  is  illegal,  but  because  there  is  in  fact 
no  consideration  at  all.'^*  At  common  law,  a  bond  given  upon  such 
a  past  consideration,  because  of  the  seal,  would  be  binding.^^* 

It  ifl  often  a  difficult  question  to  determine  whether  a  given  con- 
tract is  illegal  or  merely  void,  and  there  is  much  direct  conflict  in 
the  decisions.  Of  course  there  can  be  no  question  but  that  it  is 
illegal  where  it  involves  the  commission  of  a  crime  which  is  malum 
in  86,  or  where  it  involves  the  commission  of  a  fraud  on  third  per- 
sons, or  where  it  is  contrary  to  public  policy;  but  it  is  not  so  easy 
to  declare  a  transaction  illegal  in  the  strict  sense,  where  it  is  only 
unlawful  because  prohibited  by  statute.  In  an  English  case  it  was 
held  that  a  note  given  to  secure  the  payment  of  money  under  a 
wagering  contract  did  not  take  its  inception  in  illegality  within 
the  meaning  of  the  rule  we  have  been  discussing.  '  ''There  is  no  pen- 
alty attached  to  such  a  wager,"  it  was  said.  'It  is  not  in  violation 
of  any  statute,  nor  of  the  common  law,  but  is  simply  void;  so  that 
the  consideration  was  not  an  illegal  consideration,  but  equivalent 
in  law  to  no  consideration  at  all."  •*•  In  those  of  our  states  where 
wagers  are  held  contrary  to  public  policy,  even  where  there  is  no 
statute  prohibiting  them,  the  ruling  on  this  point  would  no  doubt 
be  diflferent 

Negotiable  Instrumenti, 

In  the  case  of  negotiable  instruments  we  have  to  consider  not 
only  the  effect  of  the  illegality  as  between  the  original  parties,  but 
the  effect  upon  subsequent  holders  of  the  instrument  A  negotiable 
instrument  given  upon  an  illegal  transaction  is  like  any  other  sim- 
ple contract  as  between  the  immediate  parties,  and  cannot  be  en- 
forced unless  it  has  passed  into  the  hands  of  a  bona  flde  purchaser 
for  value.***  Whether  it  can  be  enforced  in  the  latter  event  will 
depend  on  the  circumstances.  The  position  of  such  a  purchaser 
may  be  shortly  stated  as  follows: 

•M  Beaumont  v.  B  -^ve,  8  Q.  B.  4S3. 

•••  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275. 

no  Fitch  T.  Jones,  5  El.  &  Bl.  245. 

sii  Embrey  v.  Jeinlson,  131  U.  S.  33G,  9  Sup.  Ct  Rep.  77<L 
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(1)  If  the  transaction  in  which  the  instrument  was  ^ven  was 
not  illegal,  but  merely  y<Hd,  so  that  the  instrument  is  based,  not  on 
an  illegal  consideration,  but  on  no  consideration  at  all,  it  may  be 
enforced  by  one  who  purchased  the  same  for  value  before  maturi^, 
and  without  notice  of  the  want  of  consideration.  In  such  a  case 
there  is  a  presumption  that  the  holder  paid  value,  and  had  no  notice 
of  want  of  consideration.*" 

(2)  If  the  transaction  in  wMch  the  instrument  was  given  was 
illegal,  but  it  is  not  expressly  declared  that  the  instrument  shall 
be  void,  a  bona  fide  holder  for  value  may  enforce  it  **If  the  legis- 
lature has  declared  that  the  illegality  of  the  contract  or  considera- 
tion shall  make  the  note  void,  the  defendant  may  set  up  that  d^ense, 
though  the  note  be  in  the  hands  of  a  bona  fide  holder;  *"  but  unless 
it  has  been  so  expressly  declared  by  the  legislature,  illegality  of 
consideration  will  be  no  defense  against  a  bona  fide  holder,  without 
notice,  and  for  sufficient  consideration,  unless  he  obtained  the  note 
after  it  became  due,"  "*  In  such  a  case,  however,  the  ordinary  pre- 
sumption in  favor  of  the  holder  does  not  exist  Upon  proof  of  the 
illegality  which  tainted  the  instrument  in  its  inception,  the  holder 

•It  Norton.  Bills  &  N.  242;  Mechanics*,  etc..  Bank  v.  Grow.  60  N.  T.  85; 
Harger  v.  Worrall.  09  N.  Y.  370;  Llttie  v.  Mills,  OS  Mich.  423,  67  N.  W.  Eep. 
266. 

813  Aurora  v.  West,  22  Ind.  88;  Lagonda  Nat  Bank  v.  Portner,  46  Ohio 
fit  381,  21  N.  E.  Rep.  634;  Meadow  v.  Bird,  22  Ga.  246;  Unger  y.  Boaa,  13 
Pa.  St.  GOl;  Gough  v.  Pratt,  9  Md.  526;  Bridge  v.  Hubbard,  15  Mass.  9G: 
finoddy  v.  Bank,  88  Tenn.  673,  13  S.  W.  Rep.  127;  TTwrppr  v,  Xftff"*^  ^^?  P^  St. 
419,  3  Atl.  Rep.  070;  Andrews  v.  Hoxle,  5  Tex.  171;  Emerson  v.  Townsend, 
73  Md.  224,  20  AU.  Rep.  984;  Lucas  t.  Waul.  12  Smedes  &  M.  (Miss.)  157; 
Farrls  v.  King,  1  Stew.  (Ala.)  255;  Mordecal  v.  Dawklns,  9  Rich.  Law 
(S.  C.)  202;  Traders'  Bank  t.  Alsop,  64  Iowa,  97,  19  N.  W.  Rep.  863.  Cases 
cited  In  note  1,  Infra. 

•14  Vallett  V.  Parker,  6  Wend.  (N.  Y.)  613;  Town  of  Eagle  v.  Kohn,  84  III 
292;  Sondhelm  v.  Gilbert,  117  Ind.  71.  18  N.  E.  Rep.  687;  Glenn  v.  Farmers' 
Bank.  70  N.  C.  191;  Fuller  v.  Green,  64  Wis.  159,  24  N.  W.  Rep.  907;  Bayley 
V.  Taber,  5  Mass.  286;  Paton  v.  Ck)lt,  5  Mich.  506;  Root  v.  Merrlam,  27 
Fed.  Rep.  909;  Crawford  v.  Spencer,  92  Mo.  498,  4  S.  W.  Rep.  713;  Shaw 
V.  Clark,  49  Mich.  384.  13  N.  W.  Rep.  786;  Thome  v.  Yontz,  4  Cal.  321: 
Meadow  v.  Bird,  22  Ga.  246;  Johnson  v.  Dickson,  X  Blackf.  (Ind.)  256;  Rock- 
well V.  Charles,  2  Hill  (N.  Y.)  499;  Knox  ▼.  White,  20  La.  Ann.  32a  But 
see  Cunningham  y.  Bank.  71  Ga.  400. 
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most  show  that  he  paid  value  for  the  instrument;  and  even  then, 
if  it  is  shovm  that  he  knew  of  the  illegality,  he  cannot  recover.*" 
Some  courts  even  hold  that  the  burden  is  on  the  holder  to  show  that 
he  had  no  notice  of  the  illegality.'^* 


SAME— BELIEF  OF  PARTY  TO  UNLAWFUL  AGREEMENT. 

211.  In  no  case  can  an  action  be  maintained  to  enforce 
an  illegal  agreement. 

212.  Where  an  agreement  has  been  executed  in  whole 
or  in  iMurt  by  the  payment  of  money  or  the  transfer  of 
other  property,  the  court  will  not  generally  lend  its  aid 
to  recover  it  back.  The  rule  is  that  the  court  will  not 
lend  its  aid  to  a  party  who,  as  the  ground  of  his  claim, 
must  disclose  an  ille^^al  transaction.  This  rule  is  subject  to 
exceptions  as  follows,  where  the  action  is  brought,  not  to 
enforce  the  agreement,  but  in  disaflOrmance  of  it: 

EXCEPTIONS — (a)  In  some  cases  a  locus  poenitentiae 
remains,  and,  while  the  agreement  is  unper- 
formed, money  or  goods  delivered  in  furtherance 
of  it  are  allowed  to  be  recovered. 

(b)  Where  the  parties  are  not  in  pari  delicto,  the  one 
who  is  less  guilty  may  recover  what  he  has 
parted  with,  as 

(1)  Where  the  party  asking  relief  was  induced 

to  enter  into  the  agreement  under  the  in- 
fluence of  f^aud  or  strong  pressure. 

(2)  Where  the  law  which  makes  the  agreement 

unlawful  was  intended  for  the  protection 
of  the  party  asking  relief. 

•'•Note  813,  supra. 

*!•  Norton,  Bills  &  N.  243;  Canajobarie  Bank  t.  Diefendorf,  123  N.  Y.  191, 
25  N.  B.  Rep.  191;  Vosburgh  t.  Diefendorf,  119  N.  Y.  357.  23  N.  E.  Rep.  801; 
McDonald  v.  Aufdengarten  (Neb.)  59  N.  W.  Rep.  762;  State  Nat  Bank  ▼.  Ben- 
nen  and.  App.)  36  N.  B.  Rep.  551. 
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213.  A  broker,  or  other  agent,  employed  to  carry  out 
an  illegal  transaction,  cannot  recover  for  loaaes  incurred 
or  disburBements  made  by  him  in  the  course  of  the  trana- 
action,  if  he  was  privy  to  the  principal's  unlawful  purpose. 

It  is  a  well-settled  rule  that  in  no  case  will  the  conrt  lend  its  aid 
to  the  enforcement  of  an  illegal  agreement  Farther  than  this,  if 
the  agreement  has  been  executed,  in  whole  or  in  part,  by  the  pay- 
ment of  money  or  transfer  of  property,  the  court  will  not,  as  a  rule, 
entertain  an  action  to  recover  it  back.  At  first  thought  it  may  seem 
wrong  to  allow  a  man  to  set  up  his  own  wrong  to  escape  liability 
on  an  agreement,  and  all  the  more  so  to  allow  one  who  has  received 
money  under  an  illegal  agreement  to  set  up  the  illegality  for  the 
purpose  of  holding  his  ill-gotten  gain,  but  the  rule  is  necessary  on 
the  ground  of  public  policy.  ''The  objection,"  said  Lord  Mansfield 
in  a  leading  case,  '^that  a  contract  is  immoral  or  illegal,  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  moath 
of  the  defendant.  It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed,  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real  jus- 
tice as  between  him  and  the  plaintiff;  by  accident,  if  I  may  so  say. 
The  principle  of  public  policy  is  this:  *Ex  dolo  m^lo  non  oritur 
actio.'  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal  act  If,  from  the  plaintifTs 
own  stating  or  otherwise,  the  cause  of  action  appears  to  arise  ex 
turpi  causa,  or  the  transgi*ession  of  a  positive  law  of  this  country, 
there  the  court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  the  court  goes;  not  for  the  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plaintifT 
and  defendant  were  to  change  sides,  and  the  defendant  was  to  bring 
his  action  against  the  plaiitriff,  the  latter  would  then  have  the  ad- 
vantage of  it;  for  where  both  are  equally  in  fault,  'potior  est  conditio 
defendentis/  *'  '^^ 

As  we  have  said,  therefore,  a  party  to  an  illegal  agreement  can- 
not, under  any  circumstances,  come  into  a  court  of  law  or  equity 
and  ask  to  have  his  illegal  objects  carried  out;  nor,  as  a  rule,  can  he 

SIT  Holmon  v.  Johnson.  1  Cowp.  341;   Frost  v.  Gage,  3  AUen  (Mass.)  560; 
Shenk  ▼.  Phelps,  G  Bradw.  (111.)  612. 
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aak  the  court  to  relieve  him  from  the  effect  of  his  agreement  He 
cannot  set  up  a  case  in  which  he  mnst  necessarily  disclose  an  illegal 
purpose  as  the  groundwork  of  his  claim.*^*    This  rule  is  expressed 

SIS  BejTbie  y.  Sewage  Co.,  K  R.  10  Q.  B.  499;  Barclay  t.  Pearson  [1893] 
2  Cli.  IW;  Scott  V.  Brown  [1892]  2  Q.  B.  724;  Frost  v.  Gage,  3  Allen  (Mass.) 
5G0;  Kmery  v.  Candle  Co.,  47  Ohio  St  320,  24  N.  E.  Rep.  600;  Hill  v.  Free- 
man, 73  Ala.  200;  Haynea  v.  Rudd,  102  N.  Y.  372,  7  N.  B.  Rep.  287;  Gotwalt 
V.  Neal,  25  Md.  434;  Roman  y.  Mali,  42  Md.  513;  Freeman  y.  Sedgwick,  6 
Oill  (Md.)  28;  Shoemaker  v.  Bank,  31  Md.  402;  Bartie  y.  Coleman,  4  Pet 
1S4;  Miller  y.  Marckle,  21  111.  152;  Skeels  y.  Phillips,  54  IlL  309;  Myers  y. 
Melnrath,  101  Mas&  3GC.  It  has  been  held  by  some  courts  tliat  if  money 
has  been  actually  paid  to  an  agent  for  the  use  of  his  principal,  the  legality  of 
the  transaction  of  which  it  was  the  fruit  does  not  affect  the  right  of  the  prin- 
^eipal  to  recover  it  out  of  the  agent's  hands,  on  the  ground  that,  though 
the  law  would  not  have  assisted  the  principal  by  enforcing  the  recovery  of  It 
from  the  party  by  whom  it  was  paid,  because  It  Is  the  policy  of  the  law 
not  to  aid  the  completion  of  an  illegal  contract,  yet,  when  that  contract  la 
at  an  end,  the  agent,  whose  liability  arises  solely  from  having  received  the 
money  for  another's  use,  can  have  no  right  to  retain  it  Tenant  v.  Elliott, 
1  Bos.  &  P.  3;  Farmer  y.  Russell,  Id.  295;  McBlalr  v.  Gibbs,  17  How.  230; 
Brooks  y.  Martin,  2  Wall.  70  (in  the  latter  case,  among  others,  the  principle 
was  applied  so  as  to  allow  one  member  of  a  firm  formed  for  the  purpose  of 
illegal  transactions  to  recover  from  the  other  member  his  share  of  the 
protits).  See,  also,  in  support  of  this  doctrine,  State  v.  Railroad  Co.,  34 
Md.  344,  at  page  305;  Bonstteld  v.  Wilson,  16  Mees.  &  W.  185;  Haacke  v. 
Knights  of  Liberty,  76  Md.  429,  25  Atl.  Rep.  422;  Daniels  v.  Barney,  22 
Ind.  207;  Peters  y.  Grim,  I4fl  Pn-  St  lisa.  24  AU.  Rep.  192.  On  the  other 
haiid,  a  great  many  courts  refuse  to  allow  a  recovery  in  such  a  case,  holding 
that  to  do  so  would  be  substantially  to  enforce,  or  at  any  rate  to  recognize, 
the  illegal  contract  This  seems  to  be  the  better  doctrine,  and  is  more  con- 
sistent with  the  other  principles  of  law  in  relation  to  illegal  contracts.  It 
is  well  settled  that  a  man  who  has  paid  money  in  performance  of  an  illegal 
contract  cannot  recover  it  back  if  he  was  in  pari  delicto  with  the  other  party. 
The  other  party  gets  a  benefit  from  the  contract  simply  because  the  law 
will  not  recognize  it  or  grant  relief  from  it  It  leaves  the  parties  where 
they  have  placed  themselves.  There  is  cei-tainly  as  little  reason  in  recogniz- 
ing the  contract,  as  the  court  must  recognize  it  in  order  to  allow  a  princi- 
pal or  partner  to  recover  profits  growing  out  of  it  'The  sentiment  of  *honor 
among  thieves'  cannot  be  enforced  in  courts  of  justice.*'  See  Wood  worth 
y.  Bennett,  43  N.  Y.  273;  Clarke  v.  Brown,  77  Ga.  606;  Lemon  y.  Grosskopf, 
22  Wis.  447;  Jackson  v.  McLean,  36  Fed.  Rep.  213;  Craft  v.  McConoughy, 
79  111.  346;  Neustadt  y.  Hall,  58  111.  172;  Skeels  v.  Phillips,  54  lU.  300;  Green 
T.  Corrigan,  87  Mo.  359;   Edgar  y.  Fowler,  3  East,  222.     It  may  be  well  to 
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in  the  maxim,  ^n  pari  delicto  potior  est  conditio  defendentis;"  that 
is  to  say,  where  the  parties  are  equally  in  fault  the  condition  ot  the 
defendant  is  the  better.  The  law,  in  such  a  case,  will  leave  the  par- 
ties wh<»re  it  finds  them.  "There  is  no  case  to  be  found,**  said  Loud 
Kenyon,  *'where,  when  money  has  been  actually  paid  by  one  of  two 
parties  to  the  other  upon  an  illegal  contract,  both  being  particlpes 
criminis,  an  action  has  been  maintained  to  recover  it  back  again.""' 
There  are  some  exceptional  cases,  however,  to  which  this  maxim 
does  not  apply,  cases  in  which  a  man  may  be  relieved  from  an  ille- 
gal agreement  These  may  be  grouped  as:  (a)  Cases  in  which  a 
locus  ponnitentiae  remains,  and  while  the  agreement  is  unperformed 
money  or  goodn  delivered  in  furtherance  of  it  are  allowed  to  be 
recovered,  (b)  Cases  in  which  the  parties  are  not  regarded  as  being 
in  pari  delicto,  as  (1)  where  the  party  asking  relief  was  induced  to 
enter  into  the  agreement  under  the  influence  of  fraud  or  strong 
pressure,  or  (2)  where  the  law  which  makes  the  agreement  unlawful 
was  intended  for  the  protection  of  the  party  asking  relief, 

Ijocub  Poenitenfjiae, 

Although  there  is  some  difference  of  opinion  on  the  subject,  it  is 
safe  to  say  that  in  some  cases  of  illegal  agreements,  at  least  if 
they  are  not  mala  in  se,  but  merely  mala  prohibita,  a  locus  poeni- 
tentiae  remains,  and  that,  while  the  illegal  object  has  not  been  car- 
ried out  by  performance  of  the  agreement,  money  paid  or  goods 
delivered  under  it  may  be  recovered.®^®    In  a  leading  English  case 

mention  that  in  many  states  it  is  expressly  provided  by  statute  that  persond 
who  have  lost  money  by  gambling  may,  under  certain  circumstances,  re- 
cover it  back. 

»i»  Howson  V.  Hancock,  8  Term  R.  575;  Perkins  v.  Savage,  15  Wend.  (N. 
Y.)  412;  Burt  v.  Place,  6  Cow.  (N.  Y.)  431. 

8»o  Taylor  v.  Bowers,  1  Q.  B.  Div.  (Ck)urt  of  Appeal)  291;  Tyler  v.  Carlisle, 
79  Me.  210,  9  Atl.  Rep.  350;  Barclay  v.  Pearson  [18931  2  Ch.  154;  Hampden 
V.  Walsh,  1  Q.  B.  Div.  189;  Clarke  v.  Brown.  77  Ga,  60G;  opinion  of  Dwight 
C,  in  Knowlton  v.  Congress  Spring  Co.,  57  N.  Y.  518^  at  page  540;  Id., 
103  U.  S.  49;  Peters  v.  Grim,  149  Pa.  St  103,  24  Atl.  Rep.  192;  Wheeler 
v.  Spenoer,  15  Conn.  28;  House  v.  McKenney,  46  Me.  91;  Skinner  v. 
Henderson,  10  Mo.  205;  Adams  Exp.  Co.  v.  Reno,  48  Mo.  204;  Gowan  r. 
Gowan,  30  Mo.  472;  Stacey  v.  Foss,  19  Me.  835;  Sonhegan  Nat  Bank  7. 
Wallace,  01  N.  H.  24;  Shannon  v.  Baumer,  10  Iowa,  210;  Hodson  v.  Terrlll, 
1  Cromp.  &  M.  797;  Hastelow  v.  Jackson,  8  Barn.  &  C.  221;  Martin  v.  Hew- 
son,  10  Ezch.  737;   note  322,  infra.     "Where  money  has  been  paid  upon  an 
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on  this  point  the  plaintiff  had  made  a  flctltions  assignment  of  goods 
to  a  third  party,  to  defraud  his  creditors,  and  the  defendant,  with  ft 
knowledge  of  the  circmnstances,  had  taken  a  bill  of  sale  of  the  good» 
from  the  assignee,  and  afterwards,  thongh  the  plaintiff  demanded 
them  back,  had  caused  them  to  be  put  up  at  auction  and  sold.  Noth- 
ing farther  had  been  done  in  respect  of  the  fraud  contemplated* 
against  the  creditors,  and  the  plaintiff  was  allowed  to  recover,  on* 
the  ground  that,  as  the  illegal  purpose  was  not  carried  out,  there 
was  a  locus  poenitentiae.  *V  money  is  paid,''  it  was  said  in  that 
case,  "or  goods  delivered,  for  an  illegal  purpose,  the  person  who  has^ 
so  paid  the  money  or  delivered  the  goods  may  recover  them  back 
before  the  illegal  purpose  is  carried  out;  but  if  he  waits  until  the 
illegal  puri>OBe  is  carried  out,  or  if  he  seeks  to  enforce  the  illegal 
transaction,  in  neither  case  can  he  maintain  an  action.'"'^ 

So,  also,  in  a  case  where  persons  had  each  deposited  money  with- 
another  on  a  wager,  and  one  of  them,  after  a  decision  of  the  wager 
against  him,  but  before  the  money  was  paid  over,  demanded  it  back,. 
he  was  allowed  to  recover.*** 

iUegal  cmitract.  It  is  a  general  rule  that  if  the  contract  be  executed,  and* 
botb  parties  are  In  pari  delicto,  neither  of  them  can  recover  from  the  other 
the  money  so  paid,  but  if  the  contract  continues  executory,  and  the  party  pay- 
ing the  money  be  desirous  of  rescinding  it  he  may  do  so,  and  recover  back 
by  action  of  indebitatus  assumpsit  for  money  had  and  received.  And  this< 
distinction  Is  taken  in  the  books:  that  where  the  action  is  in  affirmance  of 
an  illegal  contract,  the  object  of  which  is  to  enforce  the  performance  of  an 
engagement  prohibited  by  law,  clearly  such  an  action  can  in  no  case  be 
maintained;  but,  where  the  action  proceeds  in  disaffirmance  of  such  a  con- 
tract, and,  instead  of  endeavoring  to  enforce  it,  presumes  it  to  be  void,  and. 
seeks  to  prevent  the  defendant  from  retaining  the  benefit  which  he  derived 
from  an  unlawful  act,  then  it  is  consonant  to  the  spirit  and  policy  of  the 
law  that  the  plaintiff  should  recover.*'  2  Comyn,  Cont  361.  "It  best  com- 
ports with  public  policy  to  arrest  the  Illegal  proceeding  before  it  is  con- 
summated."   Stacey  v.  Foss,  19  Me.  335. 

m  Taylor  v.  Bowers,  supra;  Knowlton  v.  Congress  Spring  Ck>.,  supra;. 
Gowan  v.  Gowan,  supra. 

SS9  Hampden  v.  Walsh,  supra.  And  see  Fisher  v.  Hildreth,  117  Mass.  558; 
Bernard  v.  Taylor,  23  Or.  416,  31  Pac.  Rep.  968;  Lewis  v.  Bruton,  74  Ala.  317;. 
Weaver  v.  Harlan,  48  Mo.  App.  319;  McDonough  v.  Webster,  68  Me.  630; 
McAlltoter  t.  Hoffman,  16  Serg.  &  B.  (Pa.)  147;   Tyl^  v.  Carlisle,  supra;. 
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In  these  cases  the  illegal  object  had  not  been  effected  when  the 
plaintiff  soaght  to  withdraw.  On  the  other  hand,  there  is  a  dasa 
of  cases  in  which  money  or  goods  may  be  wholly  or  partially  intact 
in  the  hands  of  the  party  to  the  agreement,  with  whom  they  have 
been  deposited  in  order  to  effect  an  illegal  object;  and  the  question 
has  arisen  whether  the  illegal  object  may  not  be  effected  by  the 
mere  deposit  of  the  money  or  goods,  and  before  they  hare  been  spent 
on  the  object  contemplated.  In  an  English  case  the  defendant  bad 
agreed  with  the  plaintiff  to  go  bail  for  him  for  a  specified  time  if 
the  plaintiff  would  deposit  with  him  the  amount  of  the  bail  as  an 
indemnity  against  his  (plaintiff's)  possible  default,  the  defendant 
undertaking  to  return  the  money  at  the  expiration  of  the  specified 
time.  Before  the  time  had  expired,  the  ^aintiff  sued  for  the  money, 
on  the  ground  that  the  agreement  was  illegal,  and  that  he  was 
entitled  to  rescind  it  In  a  similar  case  it  had  been  held  that,  as 
the  money  was  still  in  the  hands  of  the  defendant,  and  the  recog- 
nizances had  not  been  forfeited,  the  locus  poenitentiae  existed,  and 
the  money  could  be  recovered.'**  In  the  present  case  this  decision 
was  overruled,  and  it  was  held  that  the  illegal  purpose  was  effected 
when  the  public  lost  **the  protection  which  the  law  affords  for  secur- 
ing the  good  behavior  of  the  plaintiff;"  for,  as  it  was  said,  **when 
a  man  is  ordered  to  find  bail,  and  a  surety  becomes  responsible  for 
him,  the  surety  is  bound,  at  his  peril,  to  see  that  his  principal  obeys 
the  order  of  the  court.  ♦  ♦  •  But  if  money  to  the  amount 
for  which  the  surety  is  bound  is  deposited  with  him  as  an  indemnity 
against  any  loss  which  he  may  sustain  by  reason  of  his  principaVs 
conduct,  the  surety  has  no  interest  in  taking  care  that  the  condition 
of  the  recognizance  is  performed."  '** 

So,  also,  where  a  person  placed  money  to  the  credit  of  a  corpora- 
tion to  give  it  a  fictitious  credit  in  case  of  inquiries,  the  money  to 
be  returned  to  him  at  a  specified  time,  and  he  sued  to  recover  the 
same  after  the  company  had   gone  into  liquidation,  he  was  not 

Stacey  v.  Foss,  supra;  Wheeler  v.  Spencer,  supra;  House  v.  McKenney. 
supra;  Shamion  v.  Baumer,  supra;  Hodson  v.  TerrlU,  supra;  Hastelow  t. 
Jackson,  supra;   Martin  v.  Hewson.  supra. 

•"  Wilson  V.  Struffnell.  7  Q.  B.  DIv.  548. 

«34  Herman  v.  Jenchuer,  15  Q.  B.  Div.  561. 
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allowed  to  recover,  because  "the  object  for  which  the  advance  was 
made  was  attained  as  the  company  continued  to  have  a  fictitious 
credit  till  the  commencement  of  the  winding-up."*** 

The  New  York  court  has  disputed  this  doctrine.  In  a  case  in 
which  it  was  sought  to  recover  payments  made  under  an  illegal 
agreement  it  was  said:  **The  authorities . relied  on  by  the  appel- 
lant to  show  that  he,  by  his  refusal  to  make  further  payments,  was 
entitled  to  recover  where  there  has  been  a  rescission  of  the  contract 
when  still  executory  (supposing  that  under  consideration  to  be  such), 
on  the  principle  that  a  party  can  avail  himself  of  a  locus  poeniten- 
tiae  to  retrace  his  steps  and  disaffirm  the  unlawful  agreement,  has 
no  application  to  this  case.  The  recovery  in  some  of  the  cases  cited 
was  i>ermitted  on  the  ground  that  the  contracts  were  wager  or  gam- 
bling contracts,  or  of  that  character  where  the  benefit  to  be  received 
by  the  party  paying  the  money  was  dependent  on  a  future  contin- 
gent event,  not  under  the  control  of  the  party  to  whom  the  payment 
was  made,  or  capable  of  performance  by  his  own  act  And  the 
claim  to  recover  back  the  money  paid,  or  the  'deposit/  as  it  is  termed 
in  some  of  the  cases,  was  made  before  the  event  contemplated  had 
happened.  In  other  cases  the  parties  stood  in  such  a  relation  that 
one  was  considered  to  have  paid  his  money  under  oppression  or 
extortion,  or  some  other  circumstance  showing  an  inequality  of 
position,  by  reason  of  which  an  improper  infiuence  or  control  was 
presumed  to  hjive  been  exercised  over  him  by  the  other  party;  and 
the  rest  were  cases  where  the  illegality  of  the  contract  arose  from 
a  positive  prohibition  of  law  imposed  on  one  of  the  parties  to  it. 
•  •  ♦  The  parties  in  those  cases  were  not  considered  as  in  pari 
delicto.  We  have  not  been  referred  to  any  authority,  nor  have  I 
found  any,  where  money,  paid  in  part  performance  and  in  further- 
ance of  an  illegal  contract,  has  been  recovered  back,  where  both 
parties  were  particeps  criminis  and  in  pari  delicto,  and  where  its 
execution  was  in  the  control  of  the  contracting  parties  themselves. 
There  are,  I  concede,  dicta  and  declarations  in  some  of  the  elemen- 
tary works,  where  the  contrary  rule  or  principle  is  apparently  laid 
down  without  limitation  or  restriction ;  but  it  will  be  found  that  the 
cases  cite<J  to  support  them  are  of  the  nature  or  character  to  which 
I  have  above  referred,  and  do  not  sustain  the  proposition  or  prin- 

•M  In  re  Great  Britain  Steamboat  Co.,  26  Ch.  Div.  616. 

L4W00NT.- 
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ciple  that  a  party  to  an  illegal  contract,  capable  of  execution  by  the 
acta  of  the  parties,  and  in  which  he  is  in  pari  delicto,  can,  after 
part  performance  and  execution,  on  a  refusal  by  him  to  fulfill  and 
perform  what  remains  to  be  done,  revoke  and  nullify  what  has  been 
actually  performed,  and  from  which  he  sought  or  expected  to  de- 
riye  benefit  and  advantage,  and  in  fact  may  have  done  so,  and  claim 
a  restoration  or  compensation  therefor  from  the  other  party,  on 
the  pretext  or  gnound  that  he  has  become  repentant  of  his  conduct 
at  the  particular  time  when  he  is  required,  by  the  terms  of  his  con- 
tract, to  do  some  further  act  which  most  probably  his  interest,  or 
want  of  means,  or  apprehension  of  loss  from  its  further  prosecu- 
tion induces  him  to  rej)udiate.  A  mere  refusal  or  neglect  to  fulfill 
is  not  per  se  evidence  of  repentance,  nor  does  it  raise  a  presumption 
that  an  entire  fulfillment  of  a  contract  in  violation  of  a  law  or  of 
public  policy,  deliberately  entered  into  and  partially  executed,  is 
withheld  or  refused  by  a  respect  and  regard  for  law  and  the  public 
welfare.""* 
Par  Delictum. 

If  the  party  asking  to  be  relieved  from  the  effect  of  an  fflegal 
agreement  was  induced  to  enter  into  the  agreement  by  means  of 
fraud,  he  is  not  always  regarded  as  being  in  pari  delicto  with  the 
other  party,  and  the  court  may  relieve  him.  As  illustrating  this  rule 
is  a  case  in  which  a  party  sued  in  equity  to  set  aside  a  conveyance 
made  in  pursuance  of  an  agreement  which  was  illegal  on  the  ground 
of  champerty.  It  was  urged  that  the  parties  were  in  pari  delicto, 
but  the  court,  being  satisfied  that  the  plaintiflP  had  been  induced  to 
enter  into  the  agreement  by  the  fraud  of  the  defendant,  held  that 
he  was  entitled  to  relief.  ''Where  the  parties,"  it  was  said,  '*to  a 
contract  against  public  policy,  or  illegal,  are  not  in  pari  delicto 
(and  they  are  not  always  so),  and  where  public  policy  is  considered 
as  advanced  by  allowing  either,  or  at  least  the  more  excusable  of 
the  two,  to  sue  for  relief  against  the  transaction,  relief  is  given  to 
him."  •" 

82«  Knowlton  v.  Consress  Spring  Co..  57  N.  Y.  518,  Dwight.  C,  dissenting. 
And  see,  contra,  Knowlton  v.  Conj^ress  Spring  Co.,  103  U.  S.  49. 

»27  Reynell  v.  Sprye.  1  De  Gex,  M.  &  G.  660;  Ford  v.  Harrington,  16  N. 
Y.  283;  Roman  v.  Mali.  42  Md.  513;  Green  v.  Corrlgan,  87  Mo.  359;  Dayld- 
son  V.  Carter,  55  Iowa,  117,  7  N.  W.  Rep.  400;   Barnes  v.  Brown,  32  Mich. 
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Another  class  of  cases  in  which  the  parties  to  an  illegal  agree- 
ment are  not  regarded  as  being  in  pari  delicto  is  where  one  of  them 
was  indnced  to  enter  into  the  agreement  under  the  influence  of 
duress  or  strong  pressure.^"  "This  is  not  a  case  of  par  delictum," 
it  was  said  bj  an  English  judge  in  reference  to  a  case  of  duress. 
'^t  is  oppression  on  one  side  and  submission  on  the  other.  It  never 
can  be  predicated  as  par  delictum,  when  one  holds  the  rod  and  the 
other  bows  to  it"'**  In  a  case,  for  instance,  where  a  debtor 
sued  to  recover  an  additional  sum,  paid  by  him  to  one  of  his  cred- 
itors, in  fraud  of  the  others,  to  induce  the  former  to  agree  to  a  com- 
position, he  was  allowed  to  recover,  it  being  shown  that  the  deci- 
sion of  several  other  creditors  depended  on  the  defendant's  accept- 
ance or  rejection  of  the  offer  of  a  composition.  '^It  is  said  that 
the  parties  are  in  pari  delicto,"  said  the  court.  *1t  is  true  that 
both  are  in  delicto,  because  the  act  is  a  fraud  upon  the  other  cred- 
itors; but  it  is  not  par  delictum,  because  the  one  has  power  to  dic- 
tate^ the  other  no  alternative  but  to  submit."  ••• 

146;  Beldlng  y.  Smythe,  138  Mass.  530.  So  in  a  late  case  In  the  New  York 
coart  of  appeals,  reversing  the  New  York  common  pleas,  it  was  held  that 
money  paid  to  a  marriage  broker  may  be  recovered  by  the  party  who  paid 
it,  as  obtained  by  constructive  fraud;  and  that  she  wUl  not  be  regarded  as 
in  pari  delicto  with  him.  Duval  v.  Wellman,  124  N.  Y.  156,  26  N.  B.  Rep. 
343,  reversing  1  N.  Y.  Supp.  70. 

»2»  ReyneU  v.  Sprye,  supra;  Baehr  v.  Wolf,  59  111.  470;  Atkinson  v.  Denby, 
C  HurL  &  N.  778,  7  Hurl.  &  N.  934;  Richardson  v.  Crandall,  48  N.  Y.  348; 
Tracy  ▼.  Talmage,  14  N.  Y.  162;  Foley  v.  Greene,  14  R.  I.  618;  Green  v. 
Corrlgan,  87  Mo.  358;  Brooks  v.  Martin,  2  Wall.  70;  Roman  v.  Mali,  42  Md. 
513;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Mount  v.  Waite,  7  Johns.  (N.  Y.)  434; 
Knowlton  v.  Congress  Spring  Co.,  57  N.  Y.  532;  White  v.  Bank,  22  Pick. 
(Mass.)  181.  Though  a  mortgage  given  by  a  father  to  prevent  the  prosecu- 
tion of  his  son  for  a  crime  is  illegal,  he  may  sue  to  set  it  aside.  Having  ex- 
ecuted it  under  strong  pressure,  he  is  not  in  pari  delicto  with  the  mortgagee. 
Foley  V.  Greene,  supra.  So,  also,  an  old  woman,  who  has  been  unduly 
influenced  by  her  son-in-law,  a  defaulter,  and  the  sureties  on  his  bond,  to 
execute  to  the  sureties  a  mortgage  to  indemnify  them  for  the  defalcation, 
is  entitled  to  relief  against  the  mortgage,  though  she  executed  it  to  shield 
the  Bon-ln-law  from  punishment  Bell  v.  Campbell  (Mo.  Sup.)  25  S.  W. 
Bep.  359. 

«»  Smith  V.  CuflT,  6  Maule  &  S.  160,  at  page  165. 

MO  Atkinson  v.  Dcnby,  supra;  Sollnger  v.  Earle,  82  N.  Y.  393;  Crossley 
T.  Moore,  40  N.  J.  Law,  27. 
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It  is  also  held  that  the  parties  are  not  to  be  regarded  as  being 
In  pari  delicto  where  the  agreement  is  merely  malum  prohibitum, 
and  the  law  which  makes  it  illegal  was  intended  for  the  protection 
of  the  party  asking  relief.*'*  As  illustrating  this  rule  are  cases 
in  which  banks  or  other  corporations  are  prohibited  under  penal- 
ties from  issuing  bills  or  other  securities,  but  no  penalty  is  im- 
posed on  persons  who  receive  the  illegal  securities.  In  such  cases 
it  is  held  that  the  law  creating  the  illegality  is  to  protect  the  public 
against  the  prohibited  securities,  that  the  corporation  issuing  them 
is  the  only  offender,  and  that  persons  who  receive  them  may  recover 
the  money  paid  for  them.  They  are  not  in  pari  delicto.  '*The  cor- 
poration issuing  the  bills  contrary  to  law  and  against  penal  sanc- 
tions is  deemed  more  guilty  than  the  members  of  the  community 
who  receive  them,  whenever  the  receiving  of  them  is  not  expressly 
prohibited.  The  latter  are  regarded  as  the  persons  intended  to  be 
protected  by  the  law;  and,  if  they  have  not  themselves  violated  an 
express  law  in  receiving  the  bills,  the  principles  of  justice  require 
that  they  should  be  able  to  recover  the  money  received  by  the  bank 
for  them."'" 

Rights  of  Factors,  Brokers^  and  Other  Agents, 

There  are  some  English  cases  to  which  Sir  William  Anson  has 
called  attention,  the  purport  of  which,  as  he  construes  them,  seemB 
to  be  that,  where  a  person  employs  another  to  make  a  void,  or  even 

»»i  Barclay  v.  Pearson  [1893]  2  Ch.  154;  Bowditch  v.  Insurance  Co.,  Ul 
Mass.  292,  4  N.  E.  Rep.  708.  In  the  former  case  it  was  held  that  persons 
buying  chances  in  a  lottery  are  intended  to  be  protected  by  the  statute  pro- 
hibiting lotteries,  and  are  not  in  pari  delicto,  so  as  to  be  precluded  from  re- 
covering what  they  have  paid.  In  the  latter  case  it  was  held  that  a  statute 
providing  that  "no  member  of  a  committee  or  officer  of  a  domestic  insurance 
company,  who  is  charged  with  the  duty  of  Investing  Its  funds,  shall  bor- 
row the  same,'*  was  intended  to  protect  the  company  and  policy  holders  from 
the  dishonesty  or  self-interest  of  the  officers,  and  did  not  render  a  loan  to 
an  officer  illegal,  so  as  to  prevent  the  company  from  recovering  on  his  prom- 
ise to  repay.  And  see  Bateman  v.  Robinson,  12  Neb.  508,  11  N.  W.  Rep.  73G; 
White  V.  Franklin  Bank.  22  Pick.  (Mass.)  181;  Atlas  Bank  v.  Bank,  3  Mete. 
(Mass.)  581;  Parkersburg  v.  Brown,  106  U.  8.  487,  1  Sup.  Ct  Rep.  442; 
Browning  v.  Morris,  2  Cowp.  790;   Smith  v.  Bromley,  2  Doug.  (jOG. 

882  Thomas  v.  City  of  Richmond.  12  Wall.  349;  Oneida  Bank  v.  Bank,  21 
N.  Y.  490;   Smith  v.  Bromley,  2  Doug.  G90. 
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an  illegal,  contract,  and  the  latter,  having  made  it,  would  be  aub- 
ject  to  loss  if  he  did  not  fulfill  its  terms,  the  person  so  employing 
him  must  enable  him  to  fulfill  those  terms,  or  to  indemnify  him  for 
haTing  fulfilled  them.  In  one  case  a  betting  commissioner  had  been 
employed  to  make  bets,  the  nonpayment  of  which  would  cause  him 
to  be  turned  out  of  Tattersall's,  and  it  was  held  that  the  employer 
could  not  revoke  the  employment  after  the  bets  were  lost,  and  be- 
fore they  were  paid,  but  was  bound  to  indemnify  the  person  em- 
ployed against  payments  made  under  this  compulsion.'^'  In  an- 
other case,  where  an  investor  had  employed  a  broker  to  purchase 
shares  for  him  according  to  the  rules  and  practice  of  the  stock  ex- 
change, and  it  was  a  rule  of  the  stock  exchange  to  enforce  among 
its  members,  under  penalty  of  expulsion,  the  fulfillment  of  contracts 
made  in  violation  of  a  statute  avoiding  contracts  for  the  sale  of 
bank  shares  made  without  specifying  their  number,  and  making 
it  a  misdemeanor  on  the  part  of  the  broker  to  effect  such  a  contract, 
it  was  held  that  the  investor,  having  had  knowledge  of  the  custom, 
was  liable  to  indemnify  the  broker  for  payments  made  in  fulfill- 
ment of  the  contract.'**  The  result  of  these  decisions  in  England, 
says  Anson,  is  that  the  employment  of  a  man  who  finds  it  profitable 
to  belong  to  a  society  which  enforces  invalid  or  illegal  contracts 
will  make  such  contracts  enforceable^  since  the  employer  cannot 
revoke,  and  must  indemnify. 

If  these  cases  have  been  correctly  construed,  it  is  safe  to  say  that 
the  great  weight  of  authority  is  to  the  contrary  in  this  country.'*' 
If  a  broker  or  other  agent  is  employed  to  carry  out  an  illegal  trans- 
action, and  is  privy  to  the  unlawful  design,  and  by  virtue  of  his 
employment  performs  services,  makes  disbursements,  suffers  losses, 
or  incurs  liabilities,  he  has  no  remedy  against  his  principal."*    Not 

«3»  Read  V.  Anderson,  13  Q.  B.  Dlv.  (Court  of  Appeal)  779. 

»»*  Seymour  v.  Bridge.  14  Q.  B.  Div.  460. 

tas  These  are  exceptional  cases,  and  it  seems  that  they  do  not  warrant  so 
broad  a  construction  as  Anson  gives  them.  It  is  believed  that  the  decisions 
will  show  that  the  law  in  respect  to  the  rights  of  factors,  brolcers,  and  other 
agents  employed  in  illegal  transactions  is  substantially  the  same  in  England 
as  It  is  with  ns.     See  Greenh.  Pub.  Pol.  110,  and  cases  cited. 

M<  Greenh.  Pub.  PoL  110  (collecting  the  cases);  Harvey  v.  Merrill,  150  Mass. 
1.  22  N.  B.  Rep.  49;  Foss  v.  Cummlngs,  47  111.  App.  065;  Id.  (111.  Sup.)  36  N. 
E.  Kep.  553;   Embrey  v.  Jemison.  131  U.  S.  336,  9  Sup.  Ct  Rep.  776;   IrwUi 
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only  is  this  true,  but  it  has  been  held  that  any  express  promiac 
made  by  the  principal  to  reimburse  him  is  void."^  This,  of  course, 
does  not  apply  where  a  broker  is  employed  to  make  contracts  the 
illegality  of  which  depends  on  the  intention  of  his  principal,  and 
the  broker  is  not  aware  of  such  intent;  as,  for  instance,  where  a 
stock  or  grain  broker  is  employed  to  sell  stock  or  grain  on  the  ex- 
change for  future  delivery,  and  he  is  not  aware  of  the  fact  that  his 
principal  intends,  not  an  actual  sale  and  delivery,  but  a  mere  gam- 
bling on  the  rise  and  fall  of  prices.*'* 

CONFLICT  OP  LAWS. 

214.  nr  SPACE.— A  contract  which  is  valid  where  it  is 

xnade  and  is  to  be  performed  is  valid  everywhere,  except 

EXCEPTIONS— Where  to  enforce  it  would  be  injurious 

to  the  interests  of  the  state  or  country  where  it 

is  sought  to  be  enforced,  or  to  the  interests  of 

its  citizens,  as 

▼.  Wllllar,  110  U.  S.  409,  4  Sup.  Ct  Rep.  100;  KlrkpatHck  t.  Adams,  20  Fed. 
Rep.  287;  Gibbs  ▼.  Gas.  Co.,  130  U.  S.  396,  9  Sup.  Ct  Rep.  553;  Hooker  t.  Eoab. 
20  Wl8.  511;  Gregory  v.  Wendell,  39  Mich.  337;  Mohr  v.  Miesen,  47  Mich. 
228,  49  N.  W.  Rep.  8G2;  Fa  relrgLj:^  fin  ball.  88.  Pa.  St.  89;  Cunningham  T. 
Bank,  71  Ga.  400;  Stewart  v.  Schall,  05  Md.  308,  4  Atl.  Rep.  399;  Everlng- 
bam  ▼.  Meighan,  55  Wis.  354, 13  N.  W.  Rep.  2G9;  Whitesidee  ▼.  Hunt,  97  Ind. 
191;  Calderwood  v.  McCrea,  11  Bradw.  (111.)  543;  Connor  v.  Black  (Mo.  Sup.) 
24  S.  W.  Rep.  184;  Hill  y.  Johnson,  38  Mo.  App.  383;  Kahn  v.  Walton,  46 
Ohio  St  195,  20  N.  B.  Uep.  203;  Samuels  ▼.  Oliver,  130  IlL  73,  22  N.  E.  Rep. 
490.  In  England,  dealing  in  futures  is  not  regarded  as  illegal,  but  merely 
void  under  the  statute  against  gamin;;  and  wagering  transactions,  and  a 
broker  Is  there  entitled  to  indemnity  against  liabilities  incurred  by  him  in 
executing  the  orders  of  his  principal.     Thacker  ▼.  Hardy,  4  Q.  B.  Div.  (i85. 

887  Everingham  v.  Meighan,  supra;  Embrey  ▼.  Jemison,  supra;  Kahn  t. 
Walton,  supra. 

888  Rountree  v.  Smith,  108  U.  S.  2(J9,  2  Sup.  Ct  Rep.  «30;  Edwards  v.  Hoef- 
flnghoff,  38  Fed.  Rep.  G35;  Lehman  v.  Feld,  37  Fed.  Rep.  852;  Boyd  ▼.  Han- 
son, 41  Fed.  Rep.  174;  Pape  ▼.  Wright,  116  Ind.  502,  19  N.  E.  Rep.  459;  Mohr 
Y.  Miesen,  47  Mich:  228,  49  N.  W.  Rep.  862.  A  mere  expectation  on  the  part 
of  the  principal  and  broker,  in  sales  for  future  delivery,  that  purchasers  from 
the  principal  may  be  willing  to  adjust  the  transactions  by  paying  or  receir- 
ing  differences,  when  there  is  no  agreement  to  that  efPect,  does  not  render 
the  contract  iUegaL     Barnes  v.  Smith  (Mass.)  34  N.  E.  Rep.  403;  ante.  p.  410. 
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(1)  Where  it  is  In  evasion  of  the  laws  of  such 

state  or  country,  or 

(2)  Where  it  is  opposed  to  its  policy  or  in- 

stitutions, or 

(3)  Where  it  is  against  good  morals,  religion, 

or  public  rights. 

216.  An  agreement  which  is  invalid  where  it  is  made  is 
invalid  everywhere,  except  that    . 

EXCKE^nON— A  country  or  state,  it  has  been  said, 
does  not,  as  a  rule,  recognize  or  enforce  the  rev- 
enue laws  of  a  foreign  country  or  state.  As  to 
this,  however,  there  is  serious  doubt. 

216.  IN  TIME An  agreement  which  is  illegal  when 

made  is  not  rendered  valid  by  subsequent  legislation.  On 
the  other  hand  a  change  in  the  law  cannot  render  illegal 
an  agreement  which  was  legal  when  made,  though  it  may 
render  ftiriher  performance  impossible,  and  operate  as  a 
discharge. 

As  a  general  rule,  subject  to  exceptions  which  we  will  notice 
briefly,  the  legality  of  a  contract  is  to  be  determined  by  the  law 
of  the  place  where  it  is  made  and  is  to  be  performed.  If  it  is  valid 
there  it  is  valid  everywhere.  ^This  role  is  founded  on  the  tacit 
consent  of  civilized  nations,  arising  from  its  general  utility,  and 
seems  to  be  a  part  of  the  law  of  nations  adopted  by  the  conmion 
law.''*'*    A  sale  of  goods,  for  instance,  made  and  completed  by 

M*  PearsaB  v.  Dwight,  2  Mass.,  at  pa^  88.  And  see  Andrews  v.  Herriot,  4 
Oow.  (N.  Y.)  606.  note  (where  the  earlier  cases  are  coUected);  Ward  v.  Vos- 
burgh,  31  Fed.  Rep.  12;  Brown  v.  Finance  Co.,  Id.  516;  Sullivan  v.  Sumvan, 
70  Mich.  583,  38  N.  W.  Rep.  472;  Western  &  A.  R.  Co.  v.  Exposition  Cotton 
MUls,  81  Ga.  522,  7  S.  B.  Rep.  916;  Fessenden  v.  Taft,  65  N.  H.  39,  17  AtL 
Rep.  713;  Central  Trust  Co.  v.  Burton,  74  Wis.  329,  43  N.  W.  Rep.  141;  Ap- 
peal of  Fowler.  125  Pa.  St  388,  17  Atl.  Rep.  431;  Atlantic  Phosphate  Co. 
V.  Ely,  82  6a.  438»  9  8.  E.  Rep.  170;  Fairchlld  V.  RaUroad  Ca  (Pa.  Sup.)  24 
AtL  Rep.  79.  A  note  executed  in  one  state,  and  free  from  usury  under  its 
laws,  is  valid  in  another  state,  though,  if  mt.de  in  the  latter  state,  it  would 
have  been  usurious  Brown  v.  Finance  Co.,  supra;  Mathews  v.  Paine,  47 
AriL  64,  14  &  W.  Rep.  463;   Van  Vleet  v.  Sledge.  45  Fed.  Rep.  743;   Mott 
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delivery  in  one  state,  where  it  is  valid,  will  be  enforced  in  anoUier 
state,  though  it  would  have  been  invalid  if  made  in  the  latter  state.'** 
A  marriage,  also,  though  strictly  not  a  contract,  is  governed  by  the 
same  principle.  K  valid  where  it  is  executed,  it  is  valid  every- 
where.'** On  the  other  hand,  a  contract  which  is  invalid  where 
it  is  made  and  is  to  be  performed  is  invalid  everywhere.  A  note,  for 
instance,  which  is  void  for  usury  in  the  state  where  it  is  executed, 
is  void  in  another  state,  though,  if  made  in  the  latter,  it  would  have 
been  valid.*" 

The  rule  that  a  contract  which  is  valid  where  it  is  made  and  is 
to  be  performed  is  valid  everywhere  is  subject  to  exceptions.  In 
the  first  place,  no  state  is  bound  to  recognize  and  enforee  a  con- 
tract which  is  injurious  to  its  own  interests,  or  to  the  interests  of 

V.  Rowland,  85  Mich.  561,  48  N.  W.  Rep.  638;  Staples  v.  Nott,  128  N.  Y.  403. 
28  N.  E.  Rep.  515;  Buchanan  v.  Bank,  55  Fed.  Rep.  223.  Note  on  gaming 
consideration,  valid  where  it  was  made  and  the  transaction  took  place,  is  en- 
forceable in  a  state  under  whose  laws  it  would  have  been  void.  Sondheim 
▼.  Gilbert,  117  Ind.  71,  18  N.  E.  Rep.  687.  But  see  Savings  Bank  v.  Bank, 
38  Fed.  Rep.  800.  Dealings  in  futures.  Ward  v.  Vosburgh,  31  Fed.  Rep. 
12;  Lehman  v.  Feld,  37  Fed.  Rep.  852.  Sunday  contract  McKee  v.  Jones, 
67  Miss.  405,  7  South.  Rep.  348;  Arbuckle  v.  Reaume  (Mich.)  55  N.  W.  Bep. 
808;  Adams  v.  Gay,  19  Vt  358;  Swaim  v.  Swann,  21  Fed.  R^.  2d9;  Brown 
▼.  Browning,  15  R.  I.  422,  7  AU.  Rep.  403;  O'Rourke  v.  O'Rourke,  43  Mich. 
58»  4  N.  W.  Rep.  531.  Contract  in  consideration  of  dismissal  of  crimhial 
prosecution  valid  where  made.     Harrison  v.  Baldwin,  5  Ohio  Cir.  Ct  310. 

»*o  Greenwood  v.  Curtis,  6  Mass.  377;  Grant  v.  McLachlin,  4  Johna  (N.  Y.) 
34;  0*Regan  v.  Steamship  Co.,  160  Mass.  356.  35  N.  B.  Rep.  1070;  Brann  v. 
Keally.  146  Pa.  St  519^^23  Atl.  Rep.  389;  Brlnker  v.  Scheunemann,  43  Hi 
App.  G5S;"  BmireT>*:iint,  64  Vt  533,  24  Atl.  Rep.  1051;  Claflin  v.  Meyer,  41 
La.  Ann.  1048,  7  South.  Rep.  139;  Kerwin  v.  Doran,  29  Mo.  App.  397;  Wag- 
ner V.  Breed,  29  Neb.  720,  46  N.  W.  Bep.  286. 

>«i  Com.  V.  Lane,  113  Mass.  458;  Sutton  v.  Warren,  10  Mete  (Mass.)  451; 
Scrimshire  v.  Scrimshire,  2  Hagg.  Const  395;  Ilderton  v.  Ilderton,  2  H.  Bl. 
145;  Inhabitants  v.  Inhabitants*  1  Pick.  (Mass.)  507;  Medway  v.  Needham, 
16  Mass.  157. 

s«2  Van  Schaick  v.  Edwards,  2  Johns.  Cas.  (N.  Y.)  355;  Mathews  v.  Paine. 
47  Ark.  54,  14  S.  W.  Rep.  463;  Merouey  v.  Association,  112  N.  C.  842,  17  S.  B. 
Rep.  637.  Note  void  for  gaming  in  France,  where  it  is  made,  is  void  in 
England.  Robinson  v.  Bland,  2  Burrows,  1077.  And  see,  for  other  cases, 
Touro  V.  Cassln,  1  Nott  &  McC.  (S.  C.)  173.  Sale  made  in  another  state  in 
violation  of  its  liquor  laws.  Tredway  v.  Riley,  32  Neb.  495,  48  N.  W.  Bep. 
208. 
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its  citizens.  ''This  exception  resnits  from  the  consideration  that  the 
authority  of  the  acts  and  contract  done  in  other  states,  as  well  as 
the  laws  by  which  they  are  regulated,  are  not,  proprio  vigore,  of  any 
efficacy  beyond  the  territories  of  that  state;  and  whatever  effect  is 
attributed  to  them  elsewhere  is  from  comity,  and  not  of  strict  right 
And  every  indei)endent  community  will  and  ought  to  judge  for  itself 
how  f^r  that  comity  ought  to  extend.  The  reasonable  limitation 
is  that  it  shall  not  suffer  prejudice  by  its  comity.  •  ♦  ♦  Con- 
tracts, therefore,  which  are  in  evasion  or  fraud  of  the  laws  of  a 
country,  or  of  the  rights  or  duties  of  its  subjects;  contracts  against 
good  morals,  or  against  religion,  or  against  public  rights;  and  con- 
tracts opposed  to  the  national  policy  or  national  institutions, — are 
deemed  nullities  in  every  country  affected  by  such  considerations, 
although  they  may  be  valid  by  the  laws  of  the  place  where  they  are 
made."***  To  illustrate  this  exception,  a  contract  made  in  one 
country  to  smuggle  goods  into  another  in  violation  of  its  laws  will 
not  be  enforced  in  the  latter  countiy.'**  So  also  a  sale  of  intoxicat- 
ing liquors  or  other  goods  in  one  state,  though  the  sale  is  there  valid, 
will  not  be  enforced  in  another  state,  where  the  intention  of  both 

«*«  Story.  Confl.  Law,  f  244;  Greenwood  v.  Curtis,  6  Mass.  3T8;  Davis  v. 
Bronson,  6  Iowa,  410;  Kentucky  v.  Bassford,  6  HiU  (N.  Y.)  526;  Tenitt  v. 
Bartlett,  21  Vt  189;  Blancbard  v.  RusseU,  13  Mass.  6;  In  re  Dalpay,  41  Minn. 
532,  43  N.  W.  liep.  604;  Savings  Bank  v.  Bank,  38  Fed.  Rep.  800;  Kilcrease 
▼.  Johnson,  85  6a.  600,  11  S.  E.  Rep.  870;  Armstrong  y.  Best,  112  N.  G.  58, 
17  S.  E.  Rep.  14.  It  has  been  held,  for  instance,  that  a  contract  to  bribe  or 
corruptly  influence  officers  of  a  foreign  government  will  not  be  enforced  in 
the  courts  of  this  country,  even  though  it  may  not  be  invalid  according  to 
the  laws  and  customs  of  the  foreign  country  The  courts  will  refuse  to  en- 
force such  a  contract,  "not  from  any  consideration  of  the  interests  of  that 
government,  or  any  regard  for  its  policy,  but  from  the  inherent  viciousness 
of  the  transaction,  its  repugnance  to  our  morality,  and  the  pernicious  effect 
which  Its  enforcement  by  our  courts  would  have  upon  our  people."  Oscan- 
yan  v.  Arms  Co.,  103  U.  S.  261.  Though  this  case  is  not  directly  in  point,  it 
iUustrates  what  we  have  said  in  the  text. 

•4«  Armstrong  v.  Toler,  11  Wheat  258;  Holman  v.  Johnson,  Gowp.  341. 
See,  also,  ante,  p.  481,  and  cases  there  cited.  Mere  knowledge  on  the  part  of 
the  seUer  that  the  buyer  has  such  an  unlawful  intention,  without  participa- 
tion therein,  nor  assistance,  does  not  render  the  sale  illegal  as  against  him  so 
as  to  prevent  him  from  recovering  the  price.  Uolman  v.  Johnson,  supra; 
ante,  p.  482,  and  cases  there  cited. 
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parties  was  to  import  the  good^  into  the  latter  state,  and  seQ 
them  in  violation  of  its  laws."**  Another  exception  to  the  rule  that 
contracts  which  are  valid  where  made  are  valid  everywhere  is  in 
the  case  of  contracts  which  are  contrary  to  good  morals,  to  religion, 
or  public  rights,  as  in  the  case  of  ''con tracts  made  in  a  foreign  coun- 
try for  future  illicit  cohabitation  and  prostitution  ;"•  contracts  for 
the  printing  or  circulation  of  irreligious  publications;  contracts  to 
promote  or  reward  the  commission  of  crimes;  contracts  to  corrupt 
or  evade  the  due  administration  of  justice;  contracts  to  cheat  pub- 
lic agents,  or  to  defeat  public  rights;  and  in  short  all  contracts 
which,  in  their  own  nature,  are  founded  in  moral  turpitude,  and  are 
inconsistent  with  the  good  order  and  solid  interests  of  society."'^^ 
Another  exception  is  in  the  case  of  contracts  which  are  opposed  to 
the  national  policy  and  institutions  of  the  state  or  country  where 
they  are  sought  to  be  enforced.*** 

An  exception  to  the  rule  that  contracts  which  are  invalid  where 
they  are  made  are  invalid  everywhere  is  in  the  case  of  contracts 
violating  the  revenue  laws.  It  seems  to  have  been  an  established 
doctrine  of  the  common  law  that  a  nation  will  not  recognize  or  en- 
force the  revenue  laws  of  another  country,  and  that  the  contracts 
of  its  own  subjects,  made  to  evade  or  defraud  the  revenue  laws  of 
foreign  nations,  may  be  enforced  in  its  own  courts.***  This  doe 
trine  has  been  deprecated  by  eminent  judges  and  lawyers,  and  the 
later  cases  have  shown  a  tendency  to  hold  the  contrary.*** 

»*B  AUcen  v.  Blalsdell,  41  Vt  655;  Banchor  v.  Mansel,  47  Me.  58;  Webster  t. 
Munger,  8  Gray  (Mass.)  584;  Davis  v.  Bronson,  6  Iowa.  410. 

848  Walker  v.  Perkins*  3  Burrows,  1568;  Jones  v.  Randall,  Cowp.  37;  De 
Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.)  at  page  228;  Robinson  v.  Bland.  2 
Burrows,  1084. 

8<7  Story,  Confl.  Law,  §  258,  and  cases  cited. 

««8  Story,  Confl.  Law,  §  250,  and  illustrations  mentioned.  Monroe  v.  The 
Iowa,  50  Fed.  Rep.  501. 

840  Story,  Confl.  Law,  §§  245,  256,  257;  Boucher  v.  Lawson,  Cas.  t  Hardw. 
84,  80,  101;  Holman  v.  Johnson,  Cowp.  341;  Ludlow  v.  Van  Rensselaer,  1 
Johns.  (N.  Y.)  04. 

«^^'  Story,  Confl.  Law,  §§  245,  256.  257.  Thus  it  has  been  held  in  a  late  Mm- 
sachusetts  case  that  a  sale  of  intoxicating  liquors  in  Massachusetts,  with  a 
view  of  their  being  resold  in  another  state,  contrary  to  the  laws  of  the  latt», 
is  invalid  in  Massachusetts.  Graves  v.  Johnson.  156  Mass.  211,  30  N.  B.  Rq>. 
81&     And  see  Tredway  v.  Ulley,  32  Neb.  405,  40  N.  W,  Rep.  268. 
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The  rule  stated  at  the  beginning  of  this  paragraph  only  applies, 
it  will  be  noticed,  where  the  contract  is  to  be  performed  where  it 
is  made.  Where  it  is  either  expressly  or  by  implication  to  be  per- 
formed at  some  other  place,  "there  the  general  rule  is  in  conformity 
to  the  presumed  intention  of  the  parties  that  the  contract,  as  to  its 
validity,  •  •  •  is  to  be  governed  by  the  law  of  the  place  of 
performance."  ••* 

Change  of  Law. 

An  agreement  which  is  illegal  and  void  at  the  time  of  its  incep- 
tion cannot  be  rendered  valid  by  subsequent  legislation;*'*  nor,  on 
the  other  hand,  can  a  change  of  the  law  render  invalid  a  contract 
which  was  valid  when  made.*"  Where,  however,  i)erfonnance  of 
a  contract  lawful  in  its  inception  is  made  unlawful  by  any  subse- 
quent legislation  or  event,  the  contract  is  thereby  dissolved,  unless 
the  statute,  to  have  this  effect,  would  be  unconstitutional,  as  im- 
pairing the  obligation  of  contract 

»»i  Story,  Confl.  Law,  I  280;  Andrews  v.  Pond.  13  Pet.  65;  Frazier  v.  War- 
fleld,  9  Smedes  &  M.  (Miss.)  220;  Thayer  y.  Elliott,  16  N.  H.  104;  First  Nat 
Bank  v.  Hall  (Pa.  Sup.)  24  Atl.  Rep.  665.  That  a  note  is  govemed  by  the 
law  of  the  place  where  it  is  payable,  see  Stevens  v.  Gregg  (Ky.)  12  S.  W.  Rep. 
775;  Tenant  v.  Tenant  110  Pa,  St.  47A  1  Atl.  Rep.  532;  Barrett  v.  Dodge, 
16  R-  I.  ';40,  ly  Atl.  Rep.  630;  Bigeiow  v.  Burnham  (Iowa)  49  N.  W.  Rep.  104. 
But  see  American  Freehold  Land  Mortg.  Ck>.  v.  SeweU,  92  Ala.  163,  9  South. 
Rep.  143;  KUcrease  y.  Johnson,  85  Ga.  GOO,  11  S.  E.  Rep.  870;  New  England 
Mortg.  Ck).  V.  McLaughlin,  87  Ga.  1,  13  S.  E.  Rep.  81;  Mott  v.  Rowland,  85 
Mich.  561,  48  N.  W.  Rep.  638;  Arbuckle  v.  Reaume  (Mich.)  55  N.  W.  Rep.  808. 

M2  Handy  v.  Publishing  Co.,  41  Minn.  188,  42  N.  W.  Rep.  872;  Puckett  v. 
Alexander,  102  N.  O.  95,  8  S.  E.  Rep.  767;  Mays  v.  Williams,  27  Ala.  267. 
Repeal  of  law  does  not  validate  prior  invalid  contract.  Hathaway  ▼.  Mo- 
ran,  44  Me.  67;  Hughes  v.  Boone,  102  N.  C.  137,  9  S.  B.  Rep.  286;  Robinson 
V.  Barrows,  48  Me.  186;  Banchor  v.  Mansel.  47  Me.  58;  Webber  v.  Howe, 
36  Mich.  150;  Anding  y.  Levy,  57  Miss.  51;  Gilliland  y.  PhiUips,  1  &  a  162; 
BaUey  v.  Mogg,  4  Denio  (N.  T.)  60. 

•w  Boyce  V.  Tabb,  18  Wall.  546;  Jump  v.  Johnson  (Ky.)  13  S.  W.  Rep.  843; 
Richardson  v.  Campbell,  34  Neb.  181.  51  N.  W.  Rep.  753;  Knight  v.  Lee 
[1893]  1  Q.  B.  41. 
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OHAPTEB  IX. 

OPERATION  OP  CONTRACT. 

*  217.  LlmitB  of  Contractual  Re]ati(»— In  G^eneral. 
218-219.  Imposing  Liability  on  Third  Persona 

220-221.  Conferring  Rights  on  Third  Persona. 

222.  Assignment  of  Contracts— In  General. 

223.  Assignment  of  Liabilities  by  Act  of  Partieo. 
224-220.  Assignment  of  Rights  by  Act  of  Parties. 

227.  Assignment  by  Operation  of  Law. 

228.  On  Transfer  of  Interests  in  Land. 
229-231.  On  Marriage. 

232-23a  On  Death. 

234.  Joint  and  Several  Contracts— In  GeneraL 
235-236w  Joint  Contracts. 

237-23&  Several  Contracts. 

239.  Contracts  both  Joint  and  SeveraL 

240.  Contribution  between  Joint  Debtors. 

Thua  far  we  have  endeavored  to  show  what  is  necessary  to  the 
formation  and  existence  of  a  valid  contract  Having  ascertained 
this,  we  must  next  consider  its  effect  when  formed.  In  doing  so 
we  will  first  ascertain  to  whom  the  obligation  of  a  contract  extends, 
or  who  have  rights  or  liabilities  under  it  Then  we  shall  ascertain 
the  extent  to  which  the  rights  and  liabilities  may  be  assigned  or  pass 
to  others  than  the  original  parties.  After  that  we  will  consider  the 
operation  and  effect  of  a  contract  having  several  parties  on  one  or 
both  sides. 

LIMITS  OF  CONTRACTU /LL  RELATION -IN  GENERAL. 

217.  Afl  a  general  rule,  subject  to  exceptions  to  be  here- 
after noticed,  a  contract  does  not  impose  liabilities  nor 
confer  rights  on  a  person  who  is  not  a  party  to  it. 

EXCEPTIONS— (a)  There  are  apparent  exceptions  to 
this  rule: 
(1)  Where  one  person  represents  another  in  en- 
tering into  a  contract;   that  is^  in  the  case 
of  contracts  through  agents. 
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(2)  Where  the  rights  or  liabilities  created  by  a 
contract  pass  to  a  person  or  persons  other 
than   the    original   parties   by   assignment, 
either  by  act  of  the  parties  or  by  operation 
of  law. 
(b)  There  are  also  real  exceptions  to  the  rule  in  some 
jurisdictions^  but  of  these  we  shall  treat   sepa- 
rately. 

Subject  to  exceptions  which  we  shall  presently  explain,  it  is  a 
general  rule,  not  only  established  by  the  decided  cases,  but  flowing 
from  the  very  nature  of  contract  as  a  legal  conception,  that  a  person 
who  is  not  a  party  to  a  contract  cannot  be  included  in  the  rights  or 
liabUities  which  it  creates,  so  as  to  entitle  him  to  sue,  or  render 
him  liable  to  be  sued,  upon  it.  As  we  have  seen,  a  true  contract  is 
an  agreement  between  two  or  more  persons,  by  which  an  obligation 
or  legal  tie  is  created,  binding  those  persons  together,  so  that  one 
or  each  has  the  right  to  require  some  act  or  forbearance  on  the  part 
of  the  other.  As  a  rule,  the  legal  relations  of  third  persons  are  not 
affected,  because  they  are  not  parties  to  the  agreement  They  are 
not  bound  by  the  legal  bond  which  it  creates,  and  a  breach  thereof 
cannot  give  them  any  rights.  Nor,  on  the  other  hand,  can  any  lia- 
bilities be  imposed  upon  them.  One  of  the  chief  characteristics  of 
the  contractual  as  opposed  to  other  forms  of  obligation  consists  in 
the  fact  that  the  restraint  which  it  imposes  on  individual  freedom 
is  voluntarily  created  by  those  who  are  subject  to  it  In  other 
words,  it  is  the  creature  of  agreement 

It  will  be  noticed  that  the  rule  stated  in  the  black-letter  text  is 
divisible.  There  are  in  fact  two  rules, — the  first,  that  a  contract 
cannot  impose  liabilities,  and  the  second,  that  it  cannot  confer 
rights,  on  a  person  who  is  not  a  party  to  it  We  can  better  reach 
a  correct  understanding  of  the  law  on  this  subject  if  we  consider 
each  of  these  rules  separately,  together  with  the  exceptions,  or  ap- 
parent exceptions,  peculiar  to  it;  but  before  doing  so  we  must  notice 
two  apparent  exceptions  to  the  rule  as  a  whole. 
Apparent  Exceptions  to  tfie  Ride — Agency. 

Although  one  peMon  cannot,  by  contract  w^^^  another,  impose 
liabilities,  nor,  as  a  rule,  confer  rights,  on  a  third  person  not  a  party 
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to  the  contract^  one  person  may  represent  another,  as  being:  employed 
bj  him,  for  the  pnrpose  of  bringing  him  into  contractual  relations 
with  a  third.  Employment  for  this  purpose  is  called  "agency,''  the 
employer  being  called  the  "principal"  and  the  employed  his  "agenf* 
The  acts  of  the  agent  in  making  contracts  are  done  on  behalf,  and 
generally,  though  not  necessarily,  in  the  name,  of  his  principal. 
The  principal  really  becomes  a  party  to  the  contract  made  for  him 
by  his  agent  A  contract  made  by  an  agent  can  bind  the  principal 
only  by  force  of  a  previous  authority  or  subsequent  ratification  bv 
the  principal,  and  this  authority  or  ratification  is  nothing  else  than 
the  assent  of  the  principal  to  be  bound.  The  contract  which  binds 
him  is  his  own  contract.  After  all,  therefore,  this  is  only  an  ap- 
parent exception  to  the  rule  that  persons  not  parties  to  a  contract 
are  not  bound  or  given  rights  thereby. 

The  subject  of  agency  will  be  dealt  with  at  length  in  a  subsequent 
chapter. 

Saiiie — Asgignment  of  Contracts. 

The  other  exception  mentioned  in  the  black-letter  text,  namely, 
that  under  some  circumstances  the  rights  and  liabilities  created  by 
a  contract  may  pass  to  a  person  or  persons  other  than  the  original 
parties  to  it,  by  act  of  the  parties,  or  by  operation  of  law,  is  also  only 
an  apparent  exception.  The  obligation  binds  only  the  parties  to 
the  agreement,  but  these  parties,  having  created  the  obligation 
which  binds  them  to  one  another,  may  in  certain  ways,  and  under 
certain  circumstances,  be  replaced  by  others  who  assume  their  rights 
or  liabilities  under  the  contract.  Thus,  to  illustrate,  if  John  Doe 
contracts  with  Richard  Roe,  their  contract  cannot  impose  liabilities 
or  confer  rights  upon  John  Styles.  There  are  circumstances,  how- 
ever, under  which  John  Doe  or  Richard  Roe  may  substitute  John 
Styles  for  himself  as  a  party  to  the  contract,  and  there  are  circmn- 
stances  under  which  the  law  would  operate  to  effect  this  substitu- 
tion. John  Styles  thus  becomes  a  party  to  the  contract.  This  snb- 
stitutlon  is  called  assignment  of  the  contract  We  will  presently 
explain  it  at  some  length.  Before  doing  so  we  will  take  up  in 
turn,  and  explain,  each  subdivision  of  the  general  rule  mentioned 
in  the  black-letter  text,  and  show  the  exceptions  to  which  it  is  sub- 
ject 
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8AMB— IMPOSING  LIABILITY  ON  THIBD  PEHSONa 

218.  A  contract  cannot  impose  liabilities  on  a  i>erson 
who  is  not  a  party  to  it. 

218.  A  contract,  however,  befween  master  and  servant 
at  least,  imposes  a  duty  on  third  persons  not  to  interfere 
with  its  performance  by  inducing  the  servant  to  break  it, 
and  for  a  violation  of  this  duty  an  action  will  lie.  Many 
courts  hold  that  the  doctrine  applies  to  all  other  contracts 
as  well. 

The  proposition  that  a  man  cannot  incur  IlabilitieB  from  a  contract 
to  which  he  was  not  a  party  is  a  part  of  a  wider  rule  that  liability  ex 
contractu  or  quasi  ex  contractu  cannot  be  imposed  upon  a  man 
otherwise  than  by  his  act  or  consent  A  person  cannot,  by  paying 
another's  debts  unasked,  make  such  other  his  debtor.  ''A  man 
cannot,  of  his  own  will,  pay  another  man's  debt  without  his  consent, 
and  thereby  conyert  himself  into  a  creditor."  ^  Two  i)erson8  cannot, 
by  any  contract  into  which  they  may  enter,  thereby  impose  liabilities 
upon  a  third  person.*  Where  a  person,  for  instance,  contracts  with 
another  to  perform  services  for  him,  or  to  sell  him  goods,  he  may, 
under  some  circumstances^  procure  the  services  to  be  rendered  or 
the  goods  delivered  by  a  third  person,  and  thus  perform  his  contract; 
but  he  cannot,  by  any  such  agreement  with  a  third  person,  confer 
upon  the  latter  the  right  to  require  payment  of  the  other  party. 
Nor  will  the  law  create  a  contract  between  the  latter  and  such  third 
person  because  of  the  acceptance  of  the  services  or  goods,  where 
there  was  no  intention  to  enter  into  legal  relations  with  the  third 
person.* 

It  is  not  believed  that  there  is  any  real  exception  to  this  rule.  It 
is,  of  course,  subject  to  the  apparent  exceptions  in  cases  of  agency 
and  assignment  mentioned  above. 

1  Dumford  v.  Messlter,  5  Maule  &  S.  446;   Hcarn  v.  CuIHn,  54  Md.  533. 
«  Rossman  v.  Townsencl,  17  Wis.  98;   Bolles  v.  Carll.  12  Minu.  113  (Gil.  62). 
•  Schmaling  v.  Tbomllusou.  6  Taunt  147;    liostou   Ice  Co.  v.   Pottor,  123 
Mass.  28;  post,  p.  513. 
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Contract  may  Impose  Duty  on  Third  Parties, 

Though  a  contract  cannot  impose  the  burdens  of  an  obligation 
upon  one  who  was  not  a  partj  to  it,  it  may  and  does  impose  a  duty 
upon  persons  extraneous  to  the  obligation  not  to  interfere  with  its 
due  performance.  Where  a  person  induced  a  singer  to  break  her 
contract  with  the  manager  of  an  opera  house,  and  was  sued  by  the 
manager  for  procuring  the  breach,  it  was  argued  (1)  that  an  action 
would  lie  against  one  who  procured  the  breach  of  any  kind  of  con- 
tract; and  (2)  that,  if  that  were  not  so,  an  action  would  lie,  at  any 
rate,  for  inducing  a  servant  to  quit  the  service  of  his  master.  The 
relation  of  master  and  servant  has  always  been  held  to  involve  a 
right  on  the  part  of  the  master  to  sue  any  one  who  enticed  away  his 
servant,  and  so  the  court  was  called  upon  to  answer  two  questiimB: 
Does  an  action  lie  for  procuring  a  breach  of  any  contract?  If  not, 
then  does  the  exceptional  rule  applicable  to  the  contract  of  master 
and  servant  apply  to  the  manager  of  a  theater  and  the  actors  whom 
he  engages  to  perform?  The  majority  of  the  court  answered  both 
questions  in  the  affirmative.^  The  same  doctrine  haB  been  held  by 
some  of  our  courts.'  On  the  other  hand,  some  of  our  courts  have 
thought  that  the  doctrine  does  not  apply  to  other  contracts  than  the 
contract  between  master  and  servant*  As  to  this  contract  there 
is  probably  no  conflict  at  all.^ 

4  Lumley  v.  Gye,  2  El.  &  BI.  216;  Bowen  v.  HaH.  6  Q.  B.  D!t.  339. 

»  Walker  v.  Cronln.  107  Mass.  555;  Jones  v.  Stanly,  76  N.  C.  355;  Lncke 
V.  Clothing  Cutters,  77  Md.  396,  26  Atl.  Rep.  505;  Jones  v.  Blocker,  43  Ga. 
331;  Cbipley  v.  Atkinson,  23  Fla.  206,  1  South.  Rep.  934;  Hasklns  v.  Royster, 
70  N.  C.  601.  And  see  Ensor  v.  Bolgiano,  67  Md.  190.  9  Ati.  Rep.  529;  Dud- 
ley V.  Briggs,  141  Mass.  582,  6  N.  E.  Rep.  717;  Burgess  v.  Carpenter,  2  8. 
O.  7. 

•  Chambers  v.  Baldwin.  91  Ky.  121.  15  S.  W.  Rep.  57;  Ashley  v.  Dixon. 
48  N.  Y.  430;  Hey  wood  v.  Tillson,  75  Me.  225.  All  the  courts  probably 
agree,  however,  that  an  action  will  He  by  a  party  to  a  contract  against  a 
third  person  for  fraudulent  representations  by  the  latter,  inducing  the  other 
party  to  the  contract  to  break  it  Rice  v.  Manley.  66  N.  T.  82;  Benton  t. 
Pratt,  2  Wend.  (N.  Y.)  385;    Ashley  v.  Dixon,  48  N.  Y.  430. 

7  Bixby  V.  Dunlap,  56  N.  H.  456;  Noice  v.  Brown,  39  N.  J.  Law,  569;  Hey- 
wood  V.  Tillson,  75  Me.  225;  Woodward  v.  Washburn,  3  Denlo  (N.  Y.)  309; 
Walker  v.  Cronin.  107  Mass.  r>55;  Ames  v.  Railway  Co.,  117  Mass.  541; 
Hasklns  v.  Royster.  70  N.  C.  601;  Jones  v.  Blocker,  43  Ga.  331;  Daniel  t. 
Bwearengen,  6  S.  C.  207;  Huff  v.  Watkins,  15  S.  C.  82. 
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8AM£-^0NFEBBlNa  BIGHTS  ON  THIBD  PERSONS. 

2SiO.  Afl  a  rule,  a  contract  cannot  confer  rights  on  a 
person  who  is  not  a  party  to  it  so  as  to  entitle  him  to  sue 
in  his  own  name  for  its  breach. 

221.  EXCEPTIONS— (a)  The  rule  is  subject  to  apparent 
exceptions  as  follows: 

(1)  If  the  contract  is  such  as  to  constitute  the 

promisor  trustee  for  the  benefit  of  the 
third  person,  the  latter  may  sue  in  equity. 

(2)  Where  money  or  other  property  has  come 

into  the  promisor's  hands  by  virtue  of 
the  contract,  for  the  use  of  the  third  per- 
son, the  law  will  create  a  contract  be- 
tween him  and  such  third  person,  on 
which  the  latter  may  sue. 

(b)  In  many  of  the  states  an  exception  is  made  in 

case  of  a  promise  made  for  the  benefit  of  a  third 
person,  and  the  latter  is  allowed  to  sue  thereon. 
It  seems,  however,  that  there  must  be  such  a  re- 
lation between  the  promisee  and  the  i>erson  for 
whose  benefit  the  promise  is  made  as  makes  the 
performance  of  the  promise  a  satis&ction  of  some 
legal  or  equitabla  duty  owing  by  the  former  to 
the  latter. 

(c)  In  many  states  there  are  statutes  allowing  or  re- 

quiring actions  to  be  brought  in  the  ziame  of 
''the  real  party  in  interest.'* 

This  rule,  in  its  general  application,  is  recognized  by  all  courts. 
It  is  settled,  for  instance,  that  where  a  bilateral  contract  is  made, 
and  there  is  no  question  of  agency,  nor  an  assignment  of  the  contract, 
a  third  person  cannot  perform  for  one  of  the  i)arties,  and  himself 
claim  performance  by  the  other.  He  cannot  thus  acquire  rights 
mider  the  contract,  eyen  by  agreement  with  the  party  whose  promise 
he  performs,  unless  the  contract,  as  will  be  presently  explained, 
LAW  ooxT.— as 
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is  assignable,  and  is  assigned.  This  is,  in  effect,  another  waj  of 
looking  at  the  rale  which  we  hare  already  considered, — ^that  a  con- 
tract cannot  impose  liabilities  on  a  person  not  a  party  to  it  If  a 
third  person  cannot  acquire  such  rights  by  agreement  with  the 
party  whose  promise  he  performs,  he  certainly  cannot  do  so  in  the 
absence  of  such  an  agreement,  and  it  makes  no  difference  that  he 
acts  in  good  faith.  His  good  faith  cannot  supply  the  necesssiry  con- 
sent of  the  party  he  seeks  to  hold. 

In  a  leading  English  case,  shipi)ers  had  employed  a  firm  of  brokers 
to  transport  a  quantity  of  cocoa  for  them,  and  the  brokers  got  a 
third  person  to  do  it  It  was  held  that  the  latter  could  not  sue 
the  shippers  for  his  expenses  and  commission,  inasmuchi  as  there  was 
no  privity  of  contract  between  him  and  them.  It  was  said  that  the 
brokers  were  employed  by  the  shippers  to  do  the  whole  work  for 
them;  that  the  shippers  looked  to  the  brokers  for  the  performance 
of  the  work,  and  the  brokers  had  a  right  to  look  to  them  for  pay- 
ment, and  that  no  one  else  had  that  right*  This  case  Illustrates 
both  of  the  rules  which  we  are  considering.  The  contract  between 
the  brokers  and  the  third  person  could  not  impose  a  liability  on  the 
shippers,  as  they  were  not  parties  to  it;  nor  could  the  contract  be- 
tween the  shippers  and  the  brokers  confer  any  rights  upon  the  third 
person,  since  he  was  not  a  party  to  it 

In  a  leading  Massachusetts  case  the  defendant  had  contracted 
vith  a  company  for  the  continuous  delivery  of  ice  by  the  latter.  The 
company  afterwards  sold  out  to  the  plaintiff,  and  the  plaintiff  con- 
tinued to  deliver  ice  to  the  defendant  without  notifying  him  of  the 
change.  It  was  held  that  the  plaintiff  could  not  recover  for  the 
ice  so  furnished  by  it,  since  there  was  no  privity  of  contract  between 
it  and  the  defendant  ^'A  party,"  it  was  said,  '^s  a  right  to  select 
and  determine  with  whom  he  will  contract  and  cannot  have  another 
person  thrust  upon  him  without  his  consent  It  may  be  of  im- 
portance to  him  who  performs  the  contract,  as  when  he  contracts 
with  another  to  paint  a  picture,  or  write  a  book,  or  furnish  articles 
of  a  particular  kind,  or  when  he  relies  upon  the  character  or  quali- 
ties of  an  individual,  or  has,  as  in  this  case,  reasons  why  he  does 
not  wish  to  deal  with  a  particular  party.     In  all  these  cases,  as  he 

•  Schmallng  t.  Thomlinson,  6  Taunt  147. 
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may  contract  with  whom  he  pleases,  the  sufficiency  of  his  reasons 
for  so  doing  cannot  be  inquired  into.'*  • 

Thus  far  the  rule  is  clear  and  is  not  controverted.^*  A  difficulty, 
and  considerable  difference  of  opinion,  arises,  however,  where  the 
contract  consists  of  a  promise  expressly  made  by  one  of  the  parties 
for  the  benefit  of  a  third  person;  as,  where  one  of  the  parties,  for  a 
consideration  moving  from  the  other,  promises  him  to  pay  money 
to,  or  perform  services  for,  a  stranger  to  the  contract.  We  have  al- 
ready, to  some  extent,  considered  this  question  in  treating  of  con- 
sideration, but  must  now  go  into  it  at  greater  length,  even  though 
we  may  have  to  repeat  There  may  be  said  to  be  three  different 
doctrines  on  this  point;  and  probably  there  are  more.  For  con- 
venience we  will  call  them  the  English,^^  the  Massachusetts,  and  the 
New  York  doctrines,  and  will  treat  them  separately. 

Promise  for  Benefit  of  Third  Person — The  English  Doctrine, 

It  is  contrary  to  the  common  sense  of  mankind  that  a  person 
should  be  bound  by  a  contract  made  between  two  other  persons; 
but  it  does  not  seem  so  to  allow  him  to  derive  a  benefit  from  such  a 
contract  If  two  persons  diould  make  a  contract  in  which  one  prom- 
ises to  do  something  for  a  third  person,  all  three  might  be  willing 
that  such  third  person  should  have  all  the  rights  of  an  actual  con- 
tracting party,  and  should  be  allowed  to  sue  on  the  promise.  In 
England,  however,  it  is  the  established  doctrine  that  the  action  can- 
not be  maintained.  If  a  person  makes  a  promise  to  another,  the  con- 
sideration for  which  is  a  benefit  to  be  conferred  by  the  promisee 
on  a  third  person,  the  contract  confers  no  right  on  the  third  person 
to  sue  In  a  leading  English  case  the  defendant  had  made  a 
promise  that,  in  consideration  of  the  promisee's  working  for  him,  he 
would  pay  the  plaintiff  a  sum  of  money,  and  it  was  held  that  the 
plaintiff  could  not  recover  on  the  promise.  The  members  of  the 
court  stated  in  different  forms  the  same  reason  for  their  decision. 

•  Boston  Ice  Co.  v.  Potter,  123  Mass.  28. 

20T6  the  effect  that  a  company  which  has  contracted  with  a  city  to  sup- 
ply it  with  water  for  extinguishing  fires  is  not  liable  for  breach  of  the  con- 
tract to  a  citizen  whose  property  is  destroyed  because  of  such  breach,  see 
Becker  v.  Waterworks,  79  Iowa,  419,  44  N.  W.  Rep.  694;  Ferris  v.  Water 
Co.,  16  Nev.  44;  Fowler  v.  Water  Co.,  83  Ga.  219,  9  S.  E.  Rep.  673. 

»  As  to  this  we  wiU  substantially  adopt  Sir  William  Anson's  statement 
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One  said  that  the  declaration  did  not  ''show  any  consideration  for 
the  promise  moving  from  the  plaintiff  to  defendant;''  another,  that 
"no  privity  is  shown  between  the  plaintiff  and  the  defendant;"  an- 
other, that  it  was  ''consistent  with  the  matter  alleged  in  the  dec- 
laration that  the  plaintiff  may  have  been  entirely  ignorant  of  the 
arrangement  between  the  promisee  and  the  defendant;"  and  an- 
other, that  there  was  "no  promise  to  the  plaintiff  alleged."  " 

Same — Excq>tion9  to  the  Englieh  Doctrine. 

It  seems  that  it  was  at  one  time  thought  in  England  that,  if 
the  person  who  was  to  take  a  benefit  under  the  contract  was  nearly 
related  by  blood  to  the  promisee,  a  right  of  action  would  vest  in 
him;  ^  but  such  a  doctrine,  if  it  ever  really  existed,  has  been  over- 
ruled. In  a  case  in  which  the  respective  fathers  of  the  parties  to 
a  marriage  had  entered  into  a  contract  between  themselves  only 
that  each  should  pay  a  sum  of  money  to  the  husband,  and  expressly 
stipulated  that  the  latter  should  have  power  to  sue  thefefor,  it  was 
held  that  an  action  by  him  would  not  lie.  "Some  of  the  old  deci- 
sions," it  was  said,  "appear  to  support  the  proposition  that  a  stranger 
to  the  consideration  of  a  contract  may  maintain  an  action  upon  it 
if  he  stands  in  such  a  near  relationship  to  the  party  fi^m  whom  the 
consideration  proceeds  that  he  may  be  considered  a  party  to  the 
consideration.  The  strongest  of  these  cases  is  that  cited  in  Bourne 
V.  Mason,^^  in  which  it  was  held  that  the  daughter  of  a  physician 
might  maintain  assumpsit  upon  a  promise  to  her  father  to  give  her 
a  sum  of  money  if  he  performed  a  certain  cure.  But  there  is  no 
modem  case  in  which  the  proposition  has  been  supported.  On  the 
contrary,  it  is  now  established  that  no  stranger  to  the  consideration 
can  take  advantage  of  a  contract,  although  made  for  his  benefit"  ^* 

This  doctrine,  says  Anson,  has  not  been  so  strictly  adhered  to  in 
equity  as  in  the  courts  of  common  law.  The  question  has  frequently 
arisen  in  cases  where  contracts  have  been  made  or  work  done  on 
behalf  of  a  company  wliich  has  not  yet  come  into  existence.    The 

»  Price  V.  Baston,  4  Bam.  &  Adol.  433.    And  see  Tweddle  v.  Atkinson^ 
1  Best  &  S.  393. 
IS  Button  V.  Poole,  2  Lev.  210. 
1*  1  Vent  e. 
IS  Tweddle  v..  Atkinson,  1  Best  &  S.  303. 
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€ompaiiy,  when  farmed,  cannot  ratify  snch  transactions^  and  at- 
tempts hare  been  made  to  bind  it  by  introducing  into  the  articles 
of  association  a  clause  empowering  the  directors  to  fulflil  the  terms 
of  the  contract,  or  to  repay  those  who  have  given  work  or  advanced 
money  to  promote  the  existence  of  the  company.  The  common- 
law  courts  have  held  that  no  right  of  action  accrues  to  the  ben- 
eficiary under  such  a  provision.  In  courts  of  equity,  language  has 
been  used,  sometimes  very  explicit,  to  the  effect  that,  where  money 
is  payable  to  one  person  for  the  benefit  of  another,  the  latter  ^can 
claim  under  the  contract  as  if  it  had  been  with  himself;"  ^®  but  the 
later  cases  go  to  show  that  even  in  equity  a  person  who  was  not  a 
party  to  a  contract  cannot  acquire  rights  thereunder  and  sue  there- 
on.*^ The  beneficiary  of  a  contract  acquires  no  rights  ex  contractu, 
even  in  equity.  If  the  contract  is  so  framed  as  to  make  one  of  the 
parties  trustee  for  a  third  person  for  whose  benefit  it  is  made,  such 
third  person  acquires  rights  by  virtue  of  the  trust  A  mere  contract, 
however,  between  two  parties,  that  one  of  them  shall  pay  money  to 
a  third,  does  not,  as  a  rule,  make  that  third  person  a  cestui  que 
trust.  There  must  be  some  undertaking  by  one  of  the  contracting 
parties  to  stand  to  the  third  person  in  the  relation  of  trustee  to 
cestui  que  trust" 

This  is  Anson's  statement  of  the  doctrine  as  recognized  in  the  Eng- 
lish courts  of  equity.  He  states  that,  unless  the  promise  amounts 
to  a  declaration  of  trust  on  behalf  of  the  third  person,  he  cannot 
sue;  that  his  right  to  sue  arises,  not  out  of  the  contract,  but  out  of 

It  Touche  V.  MetropoUtan  Railway  Warehousing  Co.,  6  Ch.  App.  671;  Spiller 
V.  Paris  Skating  Rink.  7  Ch.  Div.  86& 

lY  Eley  V.  Positive  Government  Sec.  Life  Assur.  Co.,  1  Exch.  Div.  (Ct  App.) 
d8;  In  re  Empress  Bng.  Co.,  16  Ch.  Div.  125. 

!•  Two  English  cases,  decided  about  the  same  time,  are  cited  by  Anson  as 
iUostrating  this  distinction.  In  one  of  them  it  was  held  that  a  clause 
in  a  contract  of  partnership  which  provided  for  the*  payment  of  an  annuity, 
for  five  years  after  the  determination  of  the  partnership,  to  the  retiring 
IMutner  or  his  widow,  created  a  trust  In  fiivor  of  the  widow.  Murray  v. 
Flav^  25  Ch.  Div.  89.  On  the  other  hand,  where  a  person  had  employed 
the  plaintiff  In  the  formation  of  the  defendant  company,  and  afterwards 
agreed  with  the  company  that  it  should  i>ay  the  plaintiff  for  his  services. 
It  was  held  that  the  agreement  gave  no  right  of  action  to  the  plaintiff.  In 
re  Rotheram  Alum  Co.,  25  Ch.  Div.  104. 
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the  fiduciary  relation  which  it  creates.  It  is  believed,  however,  that 
other  exceptions,  wliich  we  will  notice  in  treating  of  the  Majssa- 
chusetts  doctrine,  are  also  recognized  in  England. 

Same — McusachuBetts  Doctrine. 

The  English  doctrine  on  this  subject  is  also  recognized  by  the 
Massachusetts  court,  and  by  the  courts  of  some  of  the  other  states, 
though  other  exceptions  than  those  mentioned  by  Anson  are  there 
recognized.  **The  general  rule  of  law,*'  it  was  said  by  the  Massa- 
chusetts court,  **is  that  a  person  who  is  not  a  party  to  a  simple  con- 
tract, and  from  whom  no  consideration  moves,  cannot  sue  on  the 
contract;  and,  consequently,  that  a  promise  made  by  one  person  to 
another  for  the  benefit  of  a  third  person,  who  is  a  stranger  to  the  con- 
sideration, will  not  support  an  action  by  the  latter,"  *• 

Same — Exceptione  to  the  MaaeackuseUs  Doctrine, 

There  is  no  doubt  but  that  in  this  country  courts  of  equity 
recognize  the  exception  to  this  rule,  mentioned  by  Anson,  in  the 
case  of  trusts ;  and  that  where  a  contract,  consisting  of  a  promise  for 
the  benefit  of  a  third  person,  is  so  framed  as  to  make  the  promisor  a 
trustee  for  such  third  person,  the  latter  may  sue  to  enforce  the 
trust" 

In  addition  to  this,  however,  there  is  with  us  another  exception, 
somewhat  similar,  recognized  by  courts  of  law,  as  well  as  of  equity, 
not  on  the  ground  that  a  trust  exists,  but  on  the  ground  that  the  law 
creates  a  contract  between  the  promisor  and  the  third  person.  This 
exception  is  in  cases  where,  under  a  contract  in  which  a  promise  is 
made  for  the  benefit  of  a  third  person,  assets  come  to  the  promisor's 
hands,  or  under  his  control,  which  in  equity  belong  to  the  third 

i»  Exchange  Bauk  t.  Rice,  107  Mass.  37;  Rogers  v.  Stair  Co.,  130  Mass. 
68;  Wheeler  y.  Stewart,  94  Mich.  446,  64  N.  W.  Rep.  172;  Lfnneman  t. 
Moross  (Mich.)  67  N.  W.  Rep.  103;  Edwards  v.  Clement.  81  Mich.  613,  45 
N.  W.  Rep.  1107;  Plpp  y.  Reynolds,  20  Mich.  88;  Woodland  v.  NewhaU, 
81  Fed.  Rep.  434;  Adams  y.  Kuehn.  119  Pa.  St  76,  13  AtL  Rep.  184;  WU- 
bur  V.  Wilbur.  17  R.  I.  295,  2Tl.tl.  Kep.'*497;  Second  Nat  Bank  v.  Grand 
Lodge,  08  U.  S.  123. 

so  Union  Pac.  R.  Co.  v.  Dnrant  95  U.  S.  676;  Chace  y.  Chapin.  130  Mass. 
128;  Preachers'  Aid  Soc  v.  England,  106  111.  125;  Mory  y.  Michael,  18  Md. 
227;  Harrisburg  Bank  v.  Tyler,  3  Watts  &  a  (Pa,)  373.  And  see  AUen  v. 
Withrow,  no  V.  S.  119,  3  Sup.  Ct  Kep.  517. 
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person;  or,  as  it  has  been  expressed,  '^ose  cases  in  which  the  de- 
fendant has  in  his  hands  money  which  in  equity  and  good  con- 
science belongs  to  the  plaintiff,  as  where  one  person  receives  from 
another  money  or  property  as  a  fund  from  which  certain  creditors  of 
the  depositor  are  to  be  paid,  and  promises,  either  expressly  or  by  im- 
plication from  his  acceptance  of  the  money  or  property  without  ob- 
jection to  the  terms  on  which  it  is  delivered  to  him,  to  pay  snch 
creditors."  •*  In  such,  cases  it  is  held  that  the  third  person  may  sue 
the  promisor  in  his  own  name.  The  action  is  not  based  on  the 
ground  that  there  is  a  relation  of  trustee  and  cestui  que  trust  be- 
tween the  defendant  and  the  plaintiff,  but  is  based  on  the  contract 
created  by  law  from  the  i>ossession  of  the  money  or  property  by  the 
former  for  the  use  of  the  latter.^^  The  rights  of  the  third  person 
are  not  conferred  upon  him  by  the  contract  between  the  promisor 
and  promisee,  but  arise  out  of  an  independent  contract  created  by 
law,  or  quasi  contract,  between  the  promisor  and  the  third  person. 

The  exception  formerly  recognized  in  England,  but  since  over- 
ruled there,  to  the  effect  that,  if  a  third  person  for  whose  benefit 
a  contract  is  made  is  nearly  related  by  blood  to  the  promisee,  a 
right  of  action  on  the  promise  vests  in  him,  has  been  recognized  in 
this  country,"  but  some  of  the  courts  have  refused  to  recognize  it.** 
Even  in  Massachusetts,  where  it  has  been  directly  held,  the  court  has 
since  expressed  a  doubt  on  the  question,  even  if  it  has  not  expressly 
held  the  contrary.** 

•1  Exchange  Bank  v.  Rice,  107  Mass.  37. 

M  Carnegie  v.  Morrison,  2  Mete.  (Mass.)  381;  Putnam  ▼.  Field,  103  Mass. 
556;  Spencer  v.  Towles,  18  Mich.  9;  Grim  v.  Thomas  Iron  Co.,  115  Pa.  St 
611,  8  Atl.  Rep.  595;  Hbsford  y.  Kanouse,  45  Mich.  620;  Second  Nat  Bank 
T.  Grand  Lodge,  98  U.  S.  123;  Btostetter.v,  adUager,  117  Pa,  St  606,  12 
AtL  Rep.  741;  Millen  v.  Whipple,  1  Gray  (Mass.)  317;  Creager  v.  Link,  7 
Md.  259;  Kalkman  v.  McElderry,  16  Md.  56;  O'Neal  y.  Board  of  School 
Com.,  27  Md,  227;  Wood  y.  Morlarty,  15  R.  I.  518,  9  Ati.  Rep.  427;  Lewis 
T.  Sawyer,  44  Me.  832;  Keene  y.  Sage,  75  Me.  138;  Taylor  y.  Taylor,  20 
III.  650. 

s*  Felton  y.  Dickinson,  10  Mass.  287;  Benge  y.  Hlatt,  82  Ky.  66a 

t4Marston  y.  Bigelow,  150  Mass.  53,  22  N.  E.  Rep.  71;  Exchange  Bank 
T.  Bice,  107  Mass.  87;  Wilbur  y.  Wilbur,  17  R.  L  295,  21  AtL  Rep.  497; 
Linneman  y.  Moross  (Mich.)  57  N.  W.  Rep.  103. 

>•  Exchange  Bank  y.  Rice,  supra;  Marston  y.  Bigelow,  supra. 
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Same — 3%€  New  York  Doctrine, 

In  New  Tork,  and  in  most  of  the  other  states,  the  courts  have  re- 
fused to  recognize  the  doctrine  that  a  person  for  whose  benefit  a 
promise  is  made  cannot  sue  the  promisor  unless  he  was  a  party  to 
the  contract  In  a  leading  New  York  case  a  debtor  of  the  plaintiff 
had  loaned  money  to  the  defendant,  and  the  defendant  had  promised 
him  to  pay  the  plaintiff.  The  plaintiff  was  not  a  party  to  the  con- 
tract, but  it  was  held  by  four  of  the  seven  judges  that  he  could  sue 
on  the  promise,  as  it  was  considered  settled  in  that  state  that,  where 
a  promise  is  ''made  to  one  for  the  benefit  of  another,  he  for  whose 
benefit  it  is  made  may  bring  an  action  for  its  breach.'^  •• 

Even  in  these  states,  at  least  according  to  the  New  York  decisions, 
there  must  be  something  more  than  a  mere  promise  for  the  benefit 

«« Lawrence  y.  Fox,  20  N.  T.  268.  See,  also,  Schermerhom  r.  Vande^ 
heyden,  1  Johns.  (N.  Y.)  140;  Gifford  v.  Corrlgan,  117  N.  Y.  257,  22  N.  B.  Rep. 
756;  Burr  v.  Beers.  24  N.  Y.  178;  Stewart  v.  Trustees,  2  Denio  (N.  Y.)  403; 
Reynolds  v.  Lawton,  62  Hun,  596.  17  N.  Y.  Supp.  432;  Cook  v.  Berrott,  66 
Hun.  633,  21  N.  Y.  Supp.  358;  Riordan  y.  First  Presbyterian  Church,  3  Misc. 
Rep.  553.  23  N.  Y.  Supp.  323;  Id.,  6  Misc.  Rep.  84,  26  N.  Y.  Supp.  3a  And 
see,  to  the  same  effect,  McDowell  v.  Laev,  35  Wis.  171;  Bassett  v.  Hughes, 
43  Wis.  319;  Brlstow  y.  Lane,  21  IlL  194;  Harms  y.  McCormlck,  132  III 
104,  22  N.  E.  Rep.  511;  Mason  y.  Hall,  30  Ala.  599;  Brice  y.  King,  1  Head 
(Tenn.)  152;  Allen  y.  Thomas,  3  Mete.  (Ky.)  198;  Wood  T.  Moriarty,  15  R. 
I.  518.  9  Atl.  Rep.  427;  Small  y.  Schaeffer,  24  Md.  143;  Bohanan  y.  Pope.  42 
Me.  93;  Wright  y.  Terry,  23  Fla.  160,  2  South.  Rep.  6;  Crampton  y.  Ballard, 
10  Vt  251;  First  Nat  Bank  y.  Schussler  (Ky.)  2  S.  W.  Rej).  145;  Coleman 
y.  Whitney,  62  Yt  123,  20  Ati.  Rep.  322;  Kaufman  y.  Bank,  31  Neb.  661. 
48  N.  W.  Rep.  738;  Lovejoy  v.  Howe  (Minn.)  57  N.  W.  Rep.  57;  Maxfleld 
y.  Schwartz,  43  Minn.  221,  45  N.  W.  Rep.  429;  Barnes  y.  Insurance  Ca 
(Minn.)  57  N.  W.  Rep.  314;  Barnett  y.  Pratt  (Neb.)  55  N.  W.  Rep.  1050; 
Schamp  y.  Meyer.  20  Neb.  223.  29  N.  W.  Rep.  379;  Hendrick  y.  Lindsay,  93 
U.  S.  143;  Steene  y.  Aylesworth,  18  Conn.  244;  Deyol  y.  Mcintosh,  23  Ind. 
529;  Urquhart  y.  Brayton.  12  R.  I.  169;  Flint  y.  Cadenasso,  64  CaL  83;  Hecfat 
y.  Caughron,  46  Ark.  135;  Treat  y.  Stanton,  14  Conn.  445;  Morgan  y.  Oye^ 
man  Ca,  87  Cal.  534;  Joslin  y.  Car  Spring  Co.,  36  N.  J.  Law,  141;  Jones  ▼. 
Thomas,  21  Grat  (Va.)  96;  gella8_y^ogely,  19  Pa.  St  278;  Brown  t. 
O'Brien,  1  Rich.  Law  {S.  C.)  268;  Robbins  y.  Ayres,  10  Ma  538.  The  fact 
that  the  person  for  whose  benefit  a  pnnnise  is  made  is  allowed  to  sue  thereon 
does  not  preyent  the  promisee  from  also  suing.  Steene  y.  Aylesworth,  su- 
pra; Merriam  y«  Lumber  Co.»  23  Minn.  314.  But  see  Seigman  y.  Hoflacker, 
57  Md.  32L 
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of  the  third  party.  There  must  be  between  the  promisee  and  the 
tliird  person  seeking  to  enforce  the  promise  the  relation  of  debtor 
and  creditor,  or  some  such  relation  as  makes  the  performance  of  the 
promise  a  satisfaction  of  some  legal  or  equitable  duty  owing  by  the 
promisee  to  such  third  i>eraon.  ^nt  is  not  sufficient  that  the  per- 
formance of  the  promise  may  benefit  the  third  person.  It  must  have 
been  entered  into  for  his  benefit,  or  at  least  such  benefit  must  be  the 
direct  result  of  performance,  and  so  within  the  contemplation  of  the 
parties;  and,  in  addition,  the  promisee  must  have  a  legal  Interest 
that  the  promise  be  performed  in  favor  of  the  party  claiming  per- 
formance." " 

If  the  promise,  according  to  some  of  the  decisions,  is  made  pri- 
marily for  the  benefit  of  the  promisee  only,  though  its  performance 
would  benefit  a  third  person,  the  third  person,  it  seems,  has  no  right 
to  sue.  **Where  a  debt  already  exists  from  one  person  to  another," 
it  nvas  said  by  the  supreme  court  of  the  United  States,  "a  'promise 
by  a  tliird  person  to  pay  such  debt  being  primarily  for  the  benefit 
of  the  original  debtor,  and  to  relieve  him  from  liability  to  pay  it 
(there  being  no  novation),  he  has  a  right  of  action  against  the 
promisor  for  his  own  indemnity;  and,  if  the  original  creditor  can  also 
soe^  the  promisor  would  be  liable  to  two  separate  actions,  and  there- 
fore the  rule  is  that  the  original  creditor  cannot  sue.**  *• 

Same^-Ckmtraets  under  Seal. 

In  some  of  the 'states  it  Is  held  that  the  doctrine  allowing  suit 
on  a  contract  by  a  third  person  for  whose  benefit  it  is  made  applies 
as  well  to  covenants  or  promises  under  seal  as  to  simple  contracts.** 

9T  Dnmherr  v.  Ran.  135  N.  T.  219.  32  N.  E.  Rep.  49.  And  see  Jefferson  t. 
ABCh,  53  Minn.  440,  55  N.  W.  Rep.  604.  ("A  stranger  to  a  contract  between 
two  others,"  it  was  held  in  the  latter  case,  "in  which  one  of  the  parties  prom- 
toes  to  do  something  for  the  benefit  of  such  stranger,  there  being  nothing 
Imt  tbe  promise,  no  consideration  from  such  stranger,  and  no  duty  or  obU- 
gation  to  him  on  the  part  of  the  promisee,  cannot  recover  upon  it'*)  See, 
MUma^—aM  limiting  the  effect  of  Lawrence  v.  Fox,  supra,— LorriUard  t.  Olyde, 
122  N.  Y.  498»  25  N.  B.  Rep.  917;  Wheat  y.  Rice,  97  N.  T.  302;  Olark  v. 
Howard,  74  Hon,  228,  26  N.  X.  Supp.  020;  O'NeU  y.  Ice  Ga  (Sup.)  26  N.  X. 
8iipK».  58& 

<•  Second  Nat  Bank  y.  Grand  Lodge,  98  U.  S.  123. 

M  Bassett  y.  Hughes,  43  Wis.  319.  And  see  Gifford  y.  Corrlgan,  117  N.  Y. 
257,  22  N.  B.  Rep.  756;  Coster  y.  Oily  of  Albany,  43  N.  Y.  399;   Riordan  y. 
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In  other  states  the  contrary  has  been  held,  on  the  ^^round  that 
assumpsit  will  not  lie  on  a  covenant  nnder  seal,  and  that  it  is  only 
an  action  of  assumpsit  that  will  lie  by  a  person  for  whose  benefit  a 
promise  has  been  made  to  another.** 

Same — Statutory  Excq>tion$, 

By  statute,  in  many  of  the  states,— no  doubt  in  all  the  code  states, 
— ^it  is  expressly  provided  that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  in  certain  cases;  and 
under  such  a  provision  the  party  for  whose  benefit  a  contract  i& 
made  may  sue  thereon.** 

Action  by  Tfiird  Party  for  Many  Joint  Oontracton. 

If  a  person  and  a  group  of  persons,  such  as  an  unincorporated 
society  should  enter  into  a  contract,  it  might  be  convenient  tliat  a 
third  person  should  be  able  to  sue  on  behalf  of  the  group,  and  there 
does  nct^  seem  to  be  any  good  reason  why  it  should  not  be  allowed. 
The  general  rule,  however,  that  a  contract  cannot  confer  rights  on 
persons  not  parties  to  it,  applies  here,  and  prevents  such  a  suit 
Attempts  have  often  been  made  to  break  the  rule  in  these  cases, 
but  always  without  success.  To  this  end,  societies  which  wished 
to  avoid  suing  in  the  names  of  all  the  members  have  introduced  into 
their  contracts  a  term  to  the  effect  that  their  rights  of  action  should 
be  vested  in  a  manager  or  agent;  but  the  courts  have  not  given  effect 
to  the  provision.  In  a  case  in  which  the  managers  of  an  association, 
under  powers  of  attorney  executed  by  the  members,  sued  upon  a 
contract  entered  into  by  the  association,  it  was  held  that  they  could 
not  maintain  the  action,  ^or  the  simple  reason — ^a  reason  not 
applicable  merely  to  the  procedure  of  this  country,  but  one  affecting 
all  sound  procedure — that  the  proper  person  to  bring  an  action  is 
the  person  whose  right  has  been  violated.''     ''This  is  an  attempt,' 


n 


First  Presbyterian  Church,  26  N.  Y.  Supp.  88;  KimbaU  y.  Noyes,  17  Wis. 
695;   McDowell  v.  I^ev,  3C  Wis.  171. 

so  Hinckley  v.  Fowler,  16  Me.  285.  And  see  Harms  t.  McOormick,  1S2 
lU.  104.  22  N.  B.  Rep.  511  (reyerslng  30  lU.  App.  125);  Cock  y.  Vamey.  46 
N.  J.  Eq.  72,  17  AU.  Rep.  108;  Hendrick  y.  Lindsay,  d3  U.  S.  143;  Selgman 
T.  Hoffacker,  57  Md.  321;  Saunders  y.  Saunders,  154  Mass.  337,  28  N.  S 
Rep.  270;  MiUard  v.  Baldwin,  8  Gray  (Mass.)  484;  Robbins  t.  Ayres,  10 
Mo.  53& 

ti  Bliss,  Ck>de  PL  S  241. 
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it  wag  farther  said,  "to  do  what  has  been  freqiiently,  but  fruitlessly, 
attempted  before,  viz.  to  get  rid  of  the  difQculty  of  a  large  number 
of  people  suing  in  their  own  names, — ^to  appoint  a  public  officer  with- 
out obtaining  an  act  of  parliament  or  a  charter  of  incorporation.'* 
In  some  of  the  states,  statutes  have  been  enacted  expressly  provid- 
ing that  where  the  parties  are  very  numerous,  and  it  would  be  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all.** 


ASSIGNMENT  OF  CONTRACTS— IN  GENERAL. 

222.  Though, .  as  a  rule,  a  contract  cannot  affect  the 
legal  relations  of  persons  not  parties  to  it,  other  persons 
may  take  the  place  of  one  or  both  of  the  original  parties, 
and  so,  in  a  sense,  become  parties.  This  substitution  is 
called  assignment  of  the  contract.    It  may  be  either 

(a)  By  the  voluntary  act  of  the  parties,  or 

(b)  By  operation  of  law. 

We  have  just  seen  that,  subject  to  certain  exceptions,  a  contract 
cannot  affect  any  but  the  parties  to  it,  either  by  imposing  liabilities 
or  conferring  rights  on  them.  The  original  parties  to  a  contract, 
howeyer,  may,  under  certain  circumstances,  drop  out,  and  others 
may  take  their  places.  In  this  way  the  contractual  obligation  does 
pass  to  persons  who  were  strangers  to  the  contract  when  originally 
made,  and  this  would,  at  first  thought,  seem  to  furnish  an  exception 
to  the  rule  we  have  been  discussing.  The  exception,  however,  is  only 
apparent,  for  the  i>ersons  so  affected  do  actually  become  parties  to 
the  contract,  either  by  their  own  voluntary  consent,  or  by  operation 
of  law;  and  even  the  law  does  not  so  confer  rights  or  impose  liabili- 
ties, without  the  consent  of  the  parties,  or,  at  least,  without  volun- 

««  Gray  v.  Pearson,  L.  R.  5  C.  P.  568. 

as  Tbames  v.  Jones,  97  N.  C.  121,  1  S.  B.  Rep.  692;  Gibson  T.  Trust  Co.,  12 
N.  T.  Snpp.  444;  Gieske  v.  Anderson,  77  Cal.  247,  19  Pac.  Rep.  421;  Piatt 
T.  Colvin,  50  Ohio  St.  703,  36  N.  B.  Rep.  735;  Alexander  v.  Glsb,  88  Ky. 
13,  9  &  W.  Rep.  801;  LUly  v.  Tobbein  (Ma  Sup.)  13  S.  W.  Rep.  1060. 


£24  OPERATION  or  CONTRACT.  [Ch.  9 

taiy  acts  on  their  part  which  pieyent  their  refusing  consent  The 
operation  by  which  this  change  in  the  contractual  relation  is  effected 
is  termed  an  assignment  of  the  contract 


8AME~A8SiaKMENT  OF  LIABILITIES  BY  ACT  OF  FABTIES. 

223.  A  person  cannot  assign  his  liabilities  under  a  con- 
tract. 

APPARENT  EXCEPTIONS  — (a)  He  may  so  assign 
with  the  consent  of  the  other  party  to  the  con- 
tract; but  this  is,  in  effect,  a  rescission  by 
agreement,  and  the  substitution  of  a  new  con- 
tract, 
(b)  In  contracts  to  do  work  involving  no  personal 
skill  or  personal  qualiflcationB,  the  party  may 
have  the  work  done  by  another,  but  he  re- 
mains liable  if  it  is  not  properly  done, 
(o)  When  an  interest  in  land  is  transferred,  certain 
liabilities  attaching  to  the  enjoyment  of  the  in- 
terest pass  with  it. 

It  is  the  settled  rule,  subject  to  exceptions  which  are  apparent 
rather  than  real,  that  a  person  cannot  assign  his  liabilities  under  a 
contract,  or,  to  put  the  matter  from  the  point  of  view  of  the  other 
party  to  the  contract,  a  person  cannot  be  compelled  to  accept  per- 
formance of  the  contract  from  a  person  who  was  not  originally  a 
party  to  it  The  reason  for  the  rule  lies  not  only  in  the  right  of  a 
person  to  know  to  whom  he  is  to  look  for  the  satisfaction  of  his 
rights  under  a  contract,  but,  more  particularly,  in  his  right  to  the 
benefit  which  he  contemplates  from  the  character,  credit,  and  sub- 
stance of  the  person  with  whom  he  has  contracted.** 

t4  Humble  T.  Hunter,  12  Q.  B.  810;  Arkansas  Yal.  Smelting  Go.  t.  Belden 
Min.  Ck>.,  127  U.  &  379,  8  Sup.  Ct  Rep.  1308;  Chapln  y.  Longwortb,  31  Olilo 
8t  421;  Rappleye  v.  Seeder  Co.,  79  Iowa*  220,  44  N.  W.  Rep.  363;  Burger 
T.  Rice,  8  Ind.  125;  Bethlehem  t.  Annis,  40  N.  H.  84;  Griswold  t.  Railroad 
€o^  18  Mo.  App.  52;  Lansden  t.  McCarthy,  45  Mo.  106;  Palo  Pinto  Co.  y. 
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The  rule  is  well  illustrated  by  a  case  in  which  a  man  named  Bharpe 
let  a  carriage  to  the  defendant,  at  a  yearly  rent,  for  five  years,  under- 
taking to  paint  it  every  year  and  keep  it  in  repair.  One  Bobson 
was,  in  fact,  the  partner  of  Bharpe,  but  the  defendant  contracted 
with  Bharpe  alone.  After  three  years,  Bharpe  retired  from  business, 
and  the  defendant  was  Informed  that  Bobson  was  thenceforth  an- 
swerable for  the  repair  of  the  carriage  and  would  receive  the  rent 
The  defendant  refused  to  accept  the  substitution,  and  it  was  held 
that  he  could  not  be  sued  upon  the  contract  '^The  defendant,"  it 
was  said,  **may  have  been  induced  to  enter  into  this  contract  by 
reason  of  the  personal  confidence  which  he  reposed  in  Bharpe. 
•  •  •  The  latter,  therefore,  having  said  it  was  impossible  for 
him  to  perform  the  contract,  the  defendant  had  a  right  to  object 
to  its  being  performed  by  any  other  person,  and  to  say  that  he  con- 
tracted with  Bharpe  alone,  and  not  with  any  other  person."  •• 

Exceptions  to  the  Rule. 

The  exceptions  to  this  rule  are  apparent  rather  than  real.  As 
stated  in  the  black-letter  text,  a  person  may  assign  the  liabilities 
imposed  upon  him  by  a  contract  which  he  has  made  if  the  other  party 
to  the  contract  consents.  This,  however,  as  we  shall  see,  is,  in  effect, 
a  new  contract.  It  is  a  resdlssion  by  agreement  of  the  old  contract, 
and  the  substitution  of  a  new  one,  in  which  the  same  acts  ajre  to  be 
performed  by  different  parties. 

Another  apparent  exception  is  in  this,  namely:  that  if  a  person 
undertakes  to  do  work  for  another  which  requires  no  special  skill, 
and  he  has  not  been  selected  for  the  work  with  reference  to  any  per- 
sonal qualifications,  he  may  have  the  work  done  by  some  equally 
competent  third  person.  Ihis,  however,  is  not  an  assignment  of  his 
liabilities,  for  he  does  not  cease  to  be  liable  if  the  work  is  not  done  in 
accordance  with  the  contract** 

The  third  apparent  exception  is  where  an  interest  in  land  is  trans- 

Gano,  60  feT.  249.  And  see  Donelson  v.  Polk,  64  Md.  501,  2  All.  Rep.  824; 
Stewart  v.  Railroad  Ck>.,  102  N.  Y.  601,  8  N.  E.  Rep.  200;  post,  p.  630,  and 
cases  there  cited. 

M  BobBon  V.  Dnimmond.  2  Bam.  ft  Adol.  303.  But  see  British  Wagson 
Go.  V.  Lea,  5  Q.  B.  Dir.  140. 

*•  British  Waggon  Co.  v.  Lea,  5  Q.  B.  Div.  140;  Rochester  Lantern  Ga  v* 
Press  Co.,  135  N.  Y.  200,  31  N.  E.  Rep.  lOia 
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ferred.     In  such  case,  liabilities  attaching  to  the  enjoyment  of  the 
interest  pass  with  it     This  will  be  discussed  presently. 


SAME— ASSIGNMENT  OF  BIGHTS  BY  ACT  OF  FABTIE& 

2S4.  AT  OOMMON  LAW— Bights  arising  out  of  a  con- 
tract cannot  be  assigned  at  common  law  except — 

EXCEPnONS  —  (a)  By  an  agreement  between  the 
original  parties  and  the  intended  assignee, 
which  is  subject  to  all  the  roles  for  the  for- 
mation of  a  valid  contract.  This  is,  in  effect, 
a  rescission  of  the  contract,  and  the  substitu- 
tion of  a  new  agreement. 

(b)  By  the  rules  of  the  law  merchant  In  the  case  of 

(1)  Negotiable  bills  of  exchange  and  (by  stat- 

ute) promissory  notes. 

(2)  Bonds  of  corporations. 

(3)  To  some  extent,  bills  of  lading. 

(c)  An  assignment  in  equity  is  so  far  recognized  at 

common  law  as  to  permit  the  assignee  to  sue 
thereon  in  the  name  of  the  assignor  or  his  rep- 
resentatives. 

226.  IN  EQUITY— A  chose  In  action,  or  rights  under 
a  contract,  may  be  assigned  in  equity  whenever  the  con- 
tract is  not  for  exclusively  personal  services,  and  does 
not  involve  personal  credit,  trust,  and  confidence,  and  the 
assignee  may  sue  in  equity  in  his  own  name.  But — 
OONDITIONS  —  (a)  There  must  be  a  consideration 
given  by  the  assignee. 

(b)  Notice  is  necessary  to  bind  the  debtor  or  person 

liable. 

(c)  The  assignee  takes  subject  to  all  such  defenses  as 

would  have  prevailed  against  the  assignor. 

226.  BT  STATUTE— There  are  statutes  in  most  states 
allowing  the  assignment  of  choses  in  action,  and  a  suit 
at  law  by  the  assignee  in  his  own  name. 
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At  common  law,  apart  from  the  customs  of  the  law  merchamt, 
which  we  will  pres^itly  discuss,  the  rights  or  benefits  arising  out  of 
a  contract,  or,  as  it  is  generally  termed,  a  chose  in  action,  cannot 
be  assigned  so  as  to  entitle  the  assignee  to  sue  upon  it  in  his  own 
name.'^  This  is  a  settled  and  inflexible  rule  of  the  common  law, 
and  its  effect  cannot  be  avoided  by  stipulations  of  the  parties,  as  by 
an  eixpress  provision  in  the  contract  to  the  effect  that  it  may  be 
assigned,  provided,  of  course,  the  stipulation  does  not  render  the  con- 
tract a  negotiable  instrument,  and  so  bring  it  within  the  law  mer- 
chant.** As  will  be  seen,  however,  the  assignment  creates  rights  in 
eqai^,  and  the  common  law  so  far  takes  cognizance  of  these  equita- 
ble rights  that  the  name  of  the  assignor,  or  his  representative  if  the 
assignor  be  dead,  may  be  used  as  trustee  for  the  assignee,  so  that 
be  may  sue  on  the  contract  in  their  name.  An  equitable  assign- 
ment of  a  chose  in  action  is  in  the  nature  of  a  declaration  of  trust 
by  the  party  having  the  legal  right,  and  an  agreement  on  his  part 
to  i>ennit  the  assignee  to  make  use  of  his  name  to  enforce  it** 

Strictly  speaking,  the  only  mode  by  which  the  rights  under  a  con- 
tract can  be  really  transferred  at  law  is,  not  by  assignment  at  all, 
bnt  bj  means  of  a  substituted  agreement  If  A.  owes  B.  |100,  and 
B.  owes  C.  |100,  it  may  be  agreed  between  all  three  parties  that 
A.  shall  pay  C.  instead  of  paying  B.,  so  that  B.  thereby  terminates 

ST  lieake,  Cent  601;  Co.  Litt  214a,  232b;  2  BL  Comm.  442;  Greenby  v. 
Wncocks,  2  Johns.  (N.  Y.)  1;  Skinner  y.  Somes,  14  Mass.  107;  Hay  v.  Green* 
12  Cuah.  (Mass.)  282;  Hunt  t.  Mann,  132  Mass.  53;  Usher  v.  D'Wolfe,  13 
Mass.  290;  Orr  y.  Amory,  11  Mass.  25.  "The  origin  of  the  rule  was  attrib- 
uted by  Coke  to  the  'wisdom  and  policy  of  the  founders  of  our  law'  in  dis- 
oourasing  maintenance  and  litigation;  but  there  can  be  little  or  no  doubt 
that  it  was  in  truth  a  logical  consequence  of  the  primitiye  yiew  of  a  con- 
tract as  creating  a  strictly  personal  obligation  between  the  creditor  and 
the  debtor.'*    PoL  Cont  208. 

s»  Coolidge  y.  Ruggles,  15  Mass.  387;  Clark  y.  King,  2  Mass.  524;  Skinner 
T.  Somes.  14  Mass.  107;  First  Nat  Bank  y.  Carson,  60  Mich.  432,  27  N.  W. 
Bep.  589;  Weidl^  t.  Kauffman,  14  Ohio,  455;  Legro  y.  Staples,  16  Me.  252; 
UtUe  ▼.  Bank,  2  HiU  (N.  T.)  425.  7  HiU  (N.  Y.)  359;  People  y.  Gray,  23 
CaL  125. 

M  Leakey  Coot  002;  Halloran  y.  Whitcomb,  43  Yt  306;  Fay  y.  Guynon, 
lai  Mass.  31;  Frear  y.  Eyertson,  20  Johns.  (N.  Y.)  142;  McWiliiam  y. 
Webb»  82  Iowa.  577;  Webb  y.  Steele,  13  N.  H.  230. 
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his  legal  rdatiomi  with  both  parties.  In  such  case  the  considera- 
tion for  A.'8  promise  is  the  discharge  of  B.;  the  consideration  for 
B.'s  discharge  of  A.  is  the  extinguishment  of  his  debt  to  C;  the  coor 
sideration  for  C's  promise  is  the  substitution  of  A.'s  liability  for  that 
of  B.  This  is  known  as  a  Novation.''  ^  To  effect  such  a  change  of 
relations,  ihere  must  be  ascertained  sums  due  from  A.  to  B^  and 
from  B.  to  G.;  and  it  is  further  essential  that  there  shall  be  a  definite 
agreement  between  the  parties,  for  it  is  the  promise  of  each  which 
is  the  consideration  for  the  prcHnise  of  the  others.  It  would  not 
be  enough  for  A.  to  say  to  C,  *^  will  pay  you  instead  of  B.,"  and  to 
afterwards  suggest  the  arrangement  to  B.,  and  receive  his  assent*^ 
Nor  would  it  be  enough  for  B.  to  authorize  A»  in  writing  to  pay  to 
C,  and  for  A.  to  acknowledge  the  paper  in  writing.**  In  neither  of 
these  cases  would  there  be  such  an  agreement  between  aU  three 
persons  as  to  amount  to  a  discharge  by  B.  of  the  debt  due  by  him 
to  A.  There  would,  therefore,  be  no  consideration  for  A.'s  promise 
to  pay  C.,  so  as  to  support  an  action  by  C.  against  him.  In  an  action 
under  the  circumstances  of  the  second  case  mentioned  above  by 
C.  against  A  it  was  said:  'ffliere  are  two  l^al  principles  which, 
so  far  as  I  know,  have  never  been  departed  from.  One  is  that,  at 
common  law,  a  debt  cannot  be  assigned  so  as  to  give  the  assignee 
a  right  to  sue  for  it  in  his  own  name,  except  in  the  case  of  a  nego* 
tiable  instrument;  and,  that  being  the  law,  it  is  perfectly  clear  that 
B.  could  not  assign  to  the  plaintiff  the  debt  due  from  the  defendant 
to  him.  ♦  ♦  ♦  The  other  principle  which  would  be  infringed  by 
allowing  this  action  to  be  maintained  is  the  rule  of  law  that  a  bare 
promise  cannot  be  the  foundation  of  an  action.  *  *  *  No  donbt, 
a  debtor  may,  if  he  thinks  fit,  promise  to  pay  his  debt  to  a  person 
other  than  his  creditor;  and,  if  there  is  any  consideration  for  the 
promise,  he  is  bound  to  perform  it  But  here  there  was  none  what- 
ever. There  was  no  agreement  to  give  time,  or  that  the  debt  of 
B.  should  be  extinguished, — ^no  indulgence  to  him;  nor  detriment  to 
the  plaintiff.     There  was  nothing  in  the  nature  of  a  consideration 

*•  Post,  p.  613. 

«i  Cuxon  V.  Chadley,  3  Bam.  &  0.  69i. 

«a  Llversldge  v.  Broadbent,  4  Hurl.  &  N.  000. 
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moving  from  the  plaintiff  to  the  defendant,  but  a  mere  promise  hj 
the  defendant,  to  pay  another  man's  debf  ^ 

From  what  has  been  said,  it  may  be  laid  down  as  the  rule,  subject 
to  certain  exceptions  under  the  law  merchant,  that  a  contract  can« 
not  be  assigned  at  common  law  except  by  an  agreement  between  the 
original  parties  and  the  assignee,  and  that  this  agreement  is  sub* 
ject  to  all  the  rules  for  the  formation  of  a  valid  contract  'Bie  ex- 
ceptions under  the  law  merchant  will  be  discussed  in  a  subsequent 
paragraph. 

Same — Recognition  of  Equitable  Assignment  in  Law. 

Ck>urts  of  common  law  recognize  the  validity  of  equitable  assign- 
ments for  other  purposes  than  to  permit  the  assignee  to  sue  at  law 
in  tlie  name  of  the  assignor.  An  assignment  of  a  chose  in  action  has 
always  been  held  a  good  consideration  for  a  promise.^^  Thus,  the 
benefit  of  a  contract  may  be  sold,  and  the  assignment  of  the  contract 
forms  a  valid  consideration  for  a  promise  to  pay  the  price,  which 
may  be  recovered  in  an  action  at  law.**  The  forbearance  by  the  as- 
signee of  a  debt  to  sue  the  debtor  is  a  good  consideration  for  an 
express  promise  by  the  debtor  to  pay  the  assignee,  and  on  this 
promise  the  assignee  may  maintain  an  action  in  his  own  name.*^ 
He  most  sue  on  the  debtor's  promise  to  him,  and  not  on  the  promise 
to  the  assignor  assigned  to  him. 

Ride  in  Equity. 

Equity  will  permit  the  assignment  of  a  chose  in  action,  or  the 
rights  which  accrue  under  a  contract,  whenever  the  contract  is  not 
for  exclusively  personal  services,  and  does  not  involve  personal 
credit,  trust,  or  confidence;  and  a  suit  in  equity  may  be  maintained 
by  the  assignee  in  his  own  name.    He  need  not,  as  at  common  law, 

«•  LIversldge  v.  Broadbent,  supra. 

44  Leake,  Ck>nt  S05;  Master  y.  MiUer.  4  Term  R.  341;  Skinner  v.  Somes, 
14  Mass.  107. 

«•  Price  V.  Seaman,  4  Bam.  &  0.  525. 

4«  Morton  r.  Bum,  7  AdoL  &.  E.  19;  Fenner  v.  Meats,  2  W.  Bl.  1269;  Skin- 
ner T.  Somes,  14  Mass.  107;  Crocker  ▼.  Whitney,  10  Mass.  316;  Jessel  t. 
Insurance  Co.,  3  Hill  (N.  Y.)  8S;  Compton  t.  Jones,  4  Cow.  (N.  Y.)  13;  Onioa 
T.  Paul,  1  Har.  &  J.  (Md.)  114. 
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Bue  in  the  name  of  his  assignor.*^  Certain  conditions,  however, 
affect  the  rights  of  the  assignee  in  equity:  (1)  In  the  first  place,  the 
assignment  will  not  be  upheld  nnless  a  consideration  has  been  given 
bj  the  assignee.  (2)  The  assignment  will  not  bind  the  person  liable 
nntil  he  has  received  notice  of  it,  though  it  is  effectual  as  between 
the  assignor  and  assignee  from  the  moment  of  the  assignment.  (3) 
The  assignee  takes  subject  to  all  such  defenses  as  might  have  pre- 
vailed against  the  assignor.  In  other  words,  the  assignor  cannot 
give  a  better  title  than  he  has  himself. 

As  we  shall  presently  see,  there  are  various  statutes  in  most  of  the 
states  either  expressly  or  impliedly  authorizing  the  assignment  of 
choses  in  action,  so  as  to  give  the  assignee  a  right  to  sue  at  law 
in  his  own  name.  Where  the  statute  is  general,  or  does  not  provide 
otherwise,  it  is  held  that  it  allows  such  assignments  at  law  as  were 
formerly  allowed  in  equity,  and  leaves  them  subject  at  law  to  the 
same  rules  as  governed  them  in  equity.  What  we  shall  now  say, 
therefore,  in  regard  to  assignments  in  equity,  will  generally  apply 
to  assignments  at  law  authorized  by  these  statutes,  and  no  distinc- 
tion is  necessary  in  the  citation  of  cases. 

Same — What  is  AmgnahU. 

It  may  be  said  generally  that  anything  which  directly  or  indi- 
rectly involves  a  right  of  property  is  assignable,**  with  the  exception 
that  rights  and  liabilities  under  an  executory  contract  for  per- 

«▼  Story,  Eq.  Jur.  {  1057;  Smith  v.  Brittain,  3  Ired.  Eq.  (N.  C.)  347.  But 
»ee  Tibbetts  v.  Gerrisb.  25  N.  H.  41.  "But  a  court  of  equity  wUl  not  enter- 
tain a  bill  by  the  assignee  of  a  strictly  legal  right,  merely  upon  the  ground 
that  he  cannot  bring  an  action  at  law  in  his  own  name,  nor  unless  it  ap- 
pears that  the  assignor  pi-ohibits  and  prevents  such  an  action  from  l>eing 
brought  in  his  name,  or  that  an  action  so  brought  would  not  afford  the 
assignee  an  adequate  remedy;"  for  the  rule  is  that  equity  will  not  take 
jurisdiction  where  there  is  an  adequate  remedy  at  law.  See  Walker  v. 
Brooks,  125  Mass.  241;  Carter  v.  Insurance  Co.,  1  Johns.  Ch.  (N.  Y.)  4G3; 
Hay  ward  v.  Andrews,  106  U.  S.  672,  1  Sup.  Ct  Rep.  544;  New  York  Guar- 
anty &  Indemnity  Co.  v.  Water  Co.,  107  U.  S.  205,  2  Sup.  Ct.  Rep.  279;  Adair 
V.  Winchester,  7  Gil.  &  J.  (Md.)  114;  Smiley  v.  Bell,  Mart  &,  Y.  (Tenn.)  37S; 
Moseley  v.  Bush,  4  Rand.  (Va.)  392. 

«  Mulhall  V.  Quinn,  1  Gray  (Mass.)  105;  Devlin  v.  City  of  New  York,  63 
N.  Y.  8;  Harbord  y.  Cooper,  43  Minn.  466,  45  N.  W.  Rep.  860;  Cook  v.  BeU, 
18  Mich.  3^7;   Dayton  v.  Fargo,  45  Mich.  153;   Grant  ▼.  Ludlow,  8  Ohio  St 
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sonal  serrlces,  or  contracts  otherwise  involving  personal  credit, 
trust,  or  confidence  cannot  be  assigned.**  Snch  things  pass  to  the 
personal  representatives  of  the  party  liable  or  entitled,  and,  as  we 
shall  see,  are  thns  assigned  by  operation  of  law ;  and  it  has  been  said 
that  **the  power  to  assign  and  to  transmit  to  personal  representa- 
tives are  convertible  propositions."  °®  A  person  who  has  made  a 
contract  to  render  personal  sendees  cannot  assign  his  right  to  ren- 
der such  services,  but  he  can  assign  his  right  to  receive  pay  for  them 
when  rendered  by  him;  and  so,  it  seems,  a  man  can  assign  the 
money  to  become  due  under  any  contract.*^ 

1;  Barken  v.  Moses,  11  Rich  Law  (S.  C.)  432;  Louisville  R.  Ck).  v.  Goodbar, 
88  Ind.  213;  Gray  v.  Garrison,  9  Gal.  325;  La  Rue  v.  Groezinger,  84  Gal. 
281, 24  Pac  Rep.  42,  45.  As  to  assignment  of  salary  or  pension  by  officer,  see 
aote,  p.  419. 

«•  Robson  V.  Drummond,  2  Bam.  &  Adol.  303;  British  Waggon  Go.  v.  Lea, 
5  Q.  B.  Div.  149;  Arkansas  V.  Smelting  Go.  v.  Belden  Min.  Go.,  127  U.  8. 
379,  8  Sup.  Gt  Rep.  1308;  Bethlehem  v.  Annis,  40  N.  H.  34;  Rappleye  v. 
Seeder  Go.,  79  Iowa,  220,  44  N.  W.  Rep.  363;  Sloan  v.  WiUlams,  138  111.  43, 
27  N.  E.  Rep.  531;  Griswold  v.  Railroad  Go.,  18  Mo.  App.  52;  Lansden  v. 
McCarthy,  45  Mo.  106;  Daly  v.  Stetson,  54  N.  Y.  Super.  Gt  R.  202;  Burger 
V.  KSce,  3  Ind.  125;  Joslyn  v.  Parlin,  54  Vt  670;  Chapin  v.  LongAvorth,  31 
Ohio  St  421;  Davenport  v.  Gentry,  9  B.  Mon.  (Ky.)  427;  DevUn  v.  City  of 
New  York,  63  N.  Y.  &  A  contract  by  a  publisher  with  an  author  to  publish 
a  work  has  been  held  not  assignable  by  the  publisher  without  the  author^s 
consent  because  of  the  personal  trust  placed  in  the  publisher  by  the  author. 
Sterols  V.  Benning,  1  Kay  &  J.  168;  Gibson  v.  Gamithers,  8  Mees  &  W.  321, 
at  page  343.  A  contract  for  the  sale  of  goods  on  credit  cannot  be  assigned 
by  the  vendee  without  the  vendor's  consent  Arkansas  V.  Smelting  Go.  v. 
Belden  liin.  Co.,  supra.  "Rights  arising  out  of  contract  cannot  be  trans- 
ferred if  they  are  coupled  with  liabilities,  or  if  they  Involve  a  relation  of 
personal  confidence,  such  that  the  party  whose  agreement  conferred  those 
rights  must  have  intended  them  to  be  exercised  only  by  him  in  whom  he 
actually  confided.'*     Pol.  Gont  425. 

••Zabriskie  v.  Smith.  13  N.  Y.  333;  Byzbie  v.  Wood,  24  N.  Y.  607;  Devlin 
T.  City  of  New  York,  63  K.  Y.  a  But  see  dictum  in  Arkansas  V.  Smelting 
Co.  V.  Belden  Min.  Co.,  supra. 

w  Devlin  v.  City  of  New  York,  63  N.  Y.  8;  Thayer  v.  KeUey,  28  Vt  19; 
Weed  V.  Jewett  2  Mete.  (Mass.)  608;  Brackett  v.  Blake,  7  Mete.  (Mass.)  335; 
Emery  v.  Lawrence,  8  Gush.  (Mass.)  151;  Garland  v.  Harrington,  51  N.  H. 
400;  Field  v.  City  of  New  York,  6  N.  Y.  179;  Crawford  v.  Brooke,  4  Gill 
(Md.)  213;  Shaffer  v.  Mining  Co.,  55  Md.  74;  Hawley  v.  Bristol,  39  Conn. 
26;  Augur  v.  Belting  Co.,  Id.  536;  Greene  v.  Bartholomew,  34  Ind.  235; 
Metcalf  V.  Kincaid  (Iowa)  54  N.  W.  Rep.  867;   Bates  v.  Lumber  Go.  (Minn.) 
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Same — Partial  AarignmenL 

A  debtor  has  a  right  to  pay  his  debt  as  a  whole,  and  cannot  with- 
out his  consent  be  subjected  to  separate  actions  by  different  per- 
sons. A  creditor,  therefore,  cannot,  at  law  at  least,  assign  a  part 
of  his  claim  without  the  debtor's  consent*^     ^A  creditor  shall  not 

Z7  N.  W.  Rep.  21S.  A  person,  however,  to  assign  his  future  earnings,  must  be 
In  the  actual  employment  of  another.  One  not  engaged  in  any  employment  for 
another,  and  not  under  contract  for  employment,  cannot,  even  for  a  valuable 
consideration,  make  a  valid  assignment  of  wages  he  may  earn  in  tbe 
future.  Such  an  assignment  is  an  attempt  to  assign  that  which  has  no 
existence,  either  substantial  or  incipient,  there  being  no  contract  on  wbicb 
an  indebtedness  may  arise.  It  Is  the  mere  possibility  of  a  subsequent  ac- 
quisition of  property,  which  is  too  vague  and  uncertain  to  be  sustained  as  a 
valid  assignment  and  transfer  of  property.  Mulhall  v.  Quinn,  1  Gray  (Mass.) 
105;  Hamilton  v.  llogers,  8  Md.  301;  Lehigh  Valley  K.  Co.  v.  Woodring.  116 
Pa.  St  513,  9  Atl.  Rep.  58.  But  see  Edwards  vT  Peterson,  80  MeTSOT,  14 
Atl.  Rep.  930.  The  rule  Just  mentioned  is  general  A  thing  to  be  assigna- 
ble, must  have  at  least  a  potential  existence  at  the  time  of  the  assignment. 
See  the  cases  cited  above;  and  see  Thallhimer  v.  Brinckerhoff,  3  Ck>w.  (N. 
Y.)  623;  Moody  v.  Wright,  13  Mete.  (Mas&)  17;  Hassle  v.  Congregation,  35 
CaL  378;  Skipper  v.  Stokes,  42  Ala.  255;  Needles  v.  Needles,  7  Ohio  St  432. 
The  fact  that  the  thing  assigned  rested  in  possibility  only  at  the  time  of  tlie 
assignment  will  not  prevent  enforcement  of  the  assignment,  if  the  thiDg 
had  a  potential  existence.  Actual  existence  is  not  necessary.  Money,  for 
instance,  to  be  earned  under  an  existing  contract,  is,  as  we  have  seen  above, 
assignable,  though  the  contract  may  possibly  never  be  performed;  but 
money  to  be  eanied  under  a  contract  not  yet  made  cannot  be  assigned 
See  the  cases  above  cited.  A  man  could  not  assign  money  to  become  due 
under  an  insurance  policy  not  yet  issued,  but,  after  issuance  of  the  pdlicy, 
he  may  do  so  before  any  los&  Bergson  v.  Insurance  Co.,  38  Cal.  541.  Nor, 
probably,  could  a  man  assign  rent  to  become  due  under  a  lease  not  made,  but 
he  can  assign  future  rent  under  an  existing  lease.  Demarest  y.  Willard,  8 
Cow.  (N.  Y.)  206.  A  contract  between  an  insurance  company  and  its  agent, 
by  which  the  latter  is  entitled  to  receive  commissions  on  renewal  premiums, 
to  accrue  annually  for  a  given  period  in  the  future,  is  assignable  by  the 
agent  as  the  contract  is  not  dependent  upon  any  contingency,  though  tlie 
profits  arising  under  it  are.  Kuevals  v.  Blauvelt,  82  Me.  458,  19  AtL  Rep. 
81& 

•a  James  v.  City  of  Newton,  142  Mass.  366,  8  N.  B.  Rep.  122;  MandevUIe 
v.  Welch,  5  Wheat  277;  Carter  v.  Nichols,  58  Vt  553;  NaUonal  Exch.  Bank 
V.  McLoon,  73  Me.  498;  Getchell  v.  Maney,  69  Me.  442;  Beardsley  v.  Morg- 
ner,  73  Mo.  22;  Tripp  v.  Brownell,  12  Cush.  (Mass.)  at  page  382;  Gibson  v. 
Cooke,  20  Pick.  (Mass.)  15;   Mllroy  v.  Iron  Co.,  43  Mich.  231,  5  N.  W.  Rep. 
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be  permitted  to  split  up  a  single  cause  of  action  into  many  actions^ 
without  the  assent  of  his  debtor,  since  it  may  subject  him  to  many 
embarrassments  and  responsibilities  not  contemplated  in  his  orig- 
inal contract.  He  has  the  right  to  stand  upon  the  singleness  of  his 
original  contract,  and  to  decline  any  legal  or  equitable  assignments 
by  which  it  may  be  broken  into  fragments.  When  he  undertakes 
to  pay  an  integral  sum  to  his  creditor,  it  Is  no  part  of  his  con- 
tract that  he  shall  be  obliged  to  pay  in  fractions  to  any  other  per- 
sons.^ ••  Tliough  the  dictum  in  the  case  from  which  we  have  just 
quoted  and  in  some  of  the  other  cases  seems  to  the  contrary,'*  it 
has  been  held  that  the  nile  only  applies  where  the  assignment  is 
sought  to  be  enforced  at  law  in  the  name  of  the  assignor,  and  that 
in  equity  a  partial  assignment  is  good.'* 

Same — Form  of  AmgnmerU, 

No  particular  form  for  an  assignment  is  necessary,  unless  it  is 
required  by  statute.  In  the  absence  of  a  statute  an  equitable  as- 
signment made  be  made  without  any  deed  or  writing,  by  any  words 
or  acts  showing  a  clear  intention  to  assign.'*    An  order  made  by 

287;  Grain  r.  Aldrich,  38  Cal.  614;  Philadelphia's. Appeal.  86  Pa.  St  179; 
MUler  T.  Bledsoe,  1  Scam.  aU)  530;  Knowlton  ▼.  Ckwley,  102  Mass.  233. 
Where  a  contract  for  work  proyides  for  payment  In  installments,  each  In- 
■taUment  Is  a  separate  demand,  and  may  be  assigned.  Adler  t.  Railroad 
Co.,  92  Mo.  242,  4  S.  W.  Rep.  917. 

ft*  Per  Story.  J..  In  MandeylUe  t.  Welch,  supra. 

M  Kingsbury  y.  Burrlll  151  Mass.  199.  24  N.  E.  Rep.  38. 

M  James  y.  City  ot  Nenyton,  142  Mass.  360,  8  N.  E.  Rep.  122;  Nationaf 
Exchange  Bank  y.  McLoon,  73  Me.  498;  Canty  y.  Latterner,  31  Minn.  239, 
17  N.  W.  Rep.  385;  First  Nat  Bank  y.  Kimberlands,  16  W.  Va.  555;  Field 
y.  City  of  New  YotIc,  6  N.  Y.  179;  Risley  y.  Phoenix  Bank,  83  N.  Y.  318,  at 
page  329;  Daniels  y.  Meinhard.  53  Ga.  359;  Forsyce  y.  Nelson.  91  Ind.  447; 
Lapping  v.  Duffy.  47  Ind.  51;  Campbell  v.  Hildebrand  (Tex.  Sup.)  3  S.  W. 
Rep.  243;  Etheridge  y.  Vemoy,  74  N.  C.  800;  Bower  y.  Haddon  Blue  Stone 
Co.,  30  N.  J.  Eq.  171;  Grain  y.  Aldrich,  38  Cal.  514;  County  of  Des  Moines  y. 
Hinckley,  62  Iowa,  637,  17  N.  W.  Rep.  915.  Contra,  Burnett  y.  Crandall,  63 
Mo.  410;  Gardner  y.  Smith,  5  Heisk.  (Tenn.)  256. 

M  Leake.  Cont  603;  Row  y.  Dawson.  1  Ves.  Sr.  831;  Heath  y.  Hall,  4 
Taunt  326;  Bower  y.  Haddon  Blue  Stone  Co.,  30  N.  J.  Eq.  171;  Brokaw 
V.  Brokaw,  41  N.  J.  Eq.  304,  7  AtL  Rep.  414;  Tingle  y.  Fisher,  20  W.  Va.  497; 
Shannon  y.  City  of  Hoboken.  37  N.  J.  Eq.  123;  Crane  y.  Gough,  4  Md.  316; 
Watson  y.  Ttn«yflipv^iy  Pn-  stL  164;  Bank  of  Commerce  y.  Bogy,  44  Ma  13. 
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a  creditor  on  his  debtor  to  pay  the  debt  to  another  would  amonnt 
to  an  equitable  assignment  of  the  debt  to  the  person  in  whose 
favor  it  is  made  or  to  whom  it  is  given.'^  As  between  the  parties 
to  the  assignment,  it  is  generally  governed  by  the  rules  governing: 
other  contracts.  It  may  be  conditional,  or  as  security,  as  well  as 
absolute." 

By  statute  in  some  of  the  states,  allowing  assignments  of  choses 
in  action  at  law,  and  suit  by  the  assignee  in  his  own  name,  it  is 
required  that  the  assignment  shall  be  in  writing,  signed  by  the 
assignor  or  his  agent  If  it  is  not  in  such  a  form,  it  is  only  an 
equitable  assignment,  and  suit,  if  in  the  assignee's  name,  must  be 
brought  in  equity  or,  if  suit  is  brought  at  law,  it  must  be  in  the 
name  of  the  assignor." 

Same — Notice  of  Adrignment. 

The  assignment  is  complete  as  between  the  assignor  and  the 
assignee,  or  those  standing  in  their  shoes  and  representing  th«n, 
without  any  notice  to  the  debtor  or  person  liable;  •"  but  it  will  not 
bind  the  debtor  until  he  has  received  notice  of  it*^     A  person  liable 

»T  story,  Bq.  Jur.  |  1044;  Mandeyllle  v.  Welch,  5  Wheat  285;  Switzer  t. 
Noffsinger,  82  Va.  518;   Wilson  y.  Carson.  12  Md.  54. 

e«  Draper  v.  Fletcher,  20  Mich.  154;  Heebstrelt  v.  Beckwith,  35  Mich.  83; 
GiU  r.  Woller,  52  Md.  8;  Hunting  v.  Eininart,  55  Md.  265.  An  assignment, 
as  we  have  seen,  like  any  other  contract,  may  be  Ulegal  and  contrary  to  puli- 
lie  policy,  as  where  an  officer  assigns  his  unearned  salary,  or  a  person  as- 
signs a  mere  right  to  sue  (ante,  pp.  419,  437);  and,  like  any  other  contract,  it 
must,  as  between  the  parties,  be  supported  by  a  consideration  if  unexecuted. 
The  debtor,  hcwever,  cannot  object  for  want  of  consideration. 

e»  Tradesman's  Bank  v.  Green,  67  Md.  602;  Mutual  Ins.  Co.  v.  Watson,  30 
Fed.  Rep.  653  (Georgia  statute);  Chamberlin  t.  Gilman,  10  Colo.  94,  14  Pac. 
Rep.  107. 

••  Muir  V.  Schenck,  3  Hill  (N.  Y.)  228;  Wood  v.  Partridge,  11  Masa  488; 
Thayer  v.  Daniels.  113  Mass.  129;  Conway  ▼.  Cutting,  51  N.  H.  407;  Bum 
V.  Carvalho,  4  Mylne  &  C.  690;  Bishop  y.  Holcomb,  10  Conn.  444;  Moore  t. 
Holconibe.  3  Leigh  (Va.)  507. 

•1  Stebbins  v.  Bruce.  80  Va.  389;  Fraley's  Appeal,  76  Pa,  St  42;  Bostwidc 
V.  Bryant  (Ind.  Sup.)  16  N.  B.  Rep.  &iS;  Uiehard  v.  Griggs.  16  Mo.  416; 
Wlnberry  v.  Koonce,  83  N.  C.  351;  Porter  v.  Dunlap,  17  Ohio  St  591;  Shade 
y.  Creyiston,  93  Ind.  591.  In  case  of  banlu*uptcy  of  the  debtor  before  notice 
of  an  assignment  of  the  debt  or  contract,  it  would  pass  to  his  assignees  lo 
bankruptcy.    Ryall  y.  Rowles,  1  Yes.  Sr.  348;  Dean  y.  James,  1  Adol.  &  B. 
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under  a  contract  has  a  right  to  know  to  whom  his  liability  is  due, 
and  therefore,  if  he  receives  no  notice  that  it  is  due  to  another  than 
the  party  with  whom  he  originally  contracted,  and  pays  the  latter, 
he  is  entitled  to  credit  for  the  payment**  If,  for  instance,  a  mort- 
gage is  assigned  by  the  mortgagee  without  notice  to  the  mortgagor, 
and  the  mortgagor  afterwards  pays  the  principal  or  interest  to  the 
mortgagee  or  his  duly  authcMized  agent,  the  payment  is  good  as 
against  a  subsequent  claim  by  the  assignee.**  The  reason  of  the 
rule  has  been  thus  stated:  "The  debtor  is  liable  at  law  to  the  as- 
signor of  the  debt,  and  at  law  must  pay  the  assignor  if  the  assignor 
sues  in  respect  of  it  If  so,  it  follows  that  he  may  pay  without 
suit  The  payment  of  the  debtor  to  the  assignor  discharges  the 
debt  at  law.  The  assignee  has  no  legal  right,  and  can  only  sue  in 
the  assignor's  name.  How  can  he  sue  if  the  debt  has  been  paid? 
If  a  court  of  equity  laid  down  the  rule  that  the  debtor  is  a  trustee 
for  the  assignee,  without  having  any  notice  of  the  assignment,  it 
would  be  impossible  for  a  debtor  safely  to  pay  a  debt  to  his  creditor. 
The  law  of  the  court  has  therefore  required  notice  to  be  given  to 
the  debtor  of  the  assignment  in  order  to  perfect  the  title  of  the 
assignee."  •* 

The  notice  of  the  assignment  need  not  be  given  in  any  formal  man- 
ner, or  with  the  express  purpose  of  completing  the  assignment;  nor, 
it  seems,  need  any  actual  notice  be  given.  Notice  or  knowledge  of 
the  assignment,  however  acquired,  is  sufficient  to  affect  the  debtor 
with  the  trust,  and  the  manner  or  purpose  of  giving  or  obtaining 
notice  is  immaterial;  and  it  has  even  been  held  that  if  the  debtor 
has  been  put  upon  inquiry,  which  should  have  resulted  in  knowl- 
edge, he  may  be  charged  with  constructive  notice.**     Mere  notice 

809.  But  It  is  otherwise  where  notice  has  been  received  before  banlcruptcy. 
Crowfoot  V.  Qurney,  9  Bing.  372;  Hutchinson  v.  Hey  worth,  9  AdoL  &  E 
375. 

«s  Robinson  v.  Marshall.  11  Md.  251. 

M  Williams  V.  SorreU,  4  Ves.  389;  Van  Keuren  ▼.  Corking,  66  N.  Y.  77. 

M  Stocks  V.  Dobson.  4  De  Gex,  M.  &  G.  15. 

M  Smith  V.  Smith,  2  Cromp.  &  M.  231;  Anderson  v.  Van  Alen,  12  Johns.  (N. 
y.)  343;  Meux  ▼.  BeU,  1  Hare,  73;  Van  Keuren  v.  Corklns,  66  N.  Y.  77;  Edwards 
T.  Scott,  1  Man.  &  Q.  962;  Heermans  v.  Ellsworth,  64  N.  Y.  159;  Tibbits  v. 
George,  5  AdoL  &  B.  107;   Riley  y.  Taber,  9  Gray  (Mass.)  372;   Barron  v. 
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to  the  debtor,  without  eoncDrrence  or  consent  on  his  part,  is  sof- 
ficient  to  make  the  assignment  effective.  After  notice  of  the  2lh- 
signment,  he  cannot  refuse  to  be  bound  by  it;  **  and  a  payment  by 
him  to  the  original  debtor  will  not  discharge  the  debt*' 

Same — Tide  of  Assignee. 

It  is  the  general  rule,  both  at  law  and  in  equity,  that  a  person 
cannot  acquire  title  to  a  chose  in  action  from  one  who  has  himself 
no  title  to  it;  and  that,  if  a  man  takes  an  assignment  of  a  chose  in 
action,  he  takes  his  chance  as  to  the  exact  position  in  which  the 
party  giving  it  stands.  In  other  words,  the  assignee  of  a  chose  in 
action  takes  it  subject  to  all  the  equities  of  the  debtor  against  the 
assignor  existing  at  the  time  of  the  assignment.**    if  the  debtor, 

Porter,  44  Vt  687;  Dale  v.  Kimpton,  46  Vt  76;  Bean  t.  Simpson,  16  Me. 
49;  Kellogy  ▼.  Krauser.  14  Sere.  &  R,  (i>«» )  1^*^;  Gntfarie  ▼.  BasUline.  25 
Pa.  St  80. '       " 

••Tibbits  ▼.  George,  5  AdoL  &  E.  107;  BHU  y.  Tuttie,  81  N.  Y.  454; 
Switzer  V.  Noffslnger,  82  Va.  518;  Savage  T.  Gregg  (III.  Sup.)  37  N.  E.  Rep. 
312. 

•T  Brin  V.  Tuttie,  supra;  Brice  ▼.  Bannister,  3  Q.  B.  Dlv.  569;  Hall  v. 
Insurance  Co.,  Ill  Mass.  53;  Whitman  v.  Arms  Co.,  55  Conn.  247,  10  AtL 
Rep.  571;  Shriner  v.  Lambom,  12  Md.  170;  Kitzinger  t.  Beck  (Colo.  App.) 
35  Pac.  Rep.  278;  Schilling  v.  Mullen  (Minn.)  56  N.  W.  Rep.  586. 

•>  Crouch  y.  Credit  Foncier,  L.  R.  8  Q.  B.  380;  Mangles  v.  Dixon,  3  H. 
Jm  Cas.  702,  735;  First  Nat  Bank  v.  Carson.  GO  Mich.  432.  27  N.  W.  Rep. 
589;  Clute  v.  Roblson,  2  Johns.  (N.  Y.)  595;  LltUefield  v.  Bank,  97  N.  Y.  581; 
Callanan  y.  Edwards,  32  N.  Y.  483;  Kleeman  t.  Frisble,  C3  IIL  482;  BuckntT 
Y.  Smith,  1  Wash.  (Va.)  296;  Kamena  v.  Huelblg,  23  N.  J.  Eq.  78;  Jack  v. 
Davis,  29  Ga,  219;  Bloomer  v.  Henderson,  8  Mich.  395;  Warner  v.  Whit- 
taker,  6  Mich.  133;  Spinning  y.  Sullivan.  48  Mich.  5,  11  N.  W.  Rep.  75S; 
Edson  V.  Gates,  44  Mich.  253,  6  N.  W.  Rep.  645;  Barney  v.  Grover,  28  Vt 
391;  Martin  v.  Richardson.  68  N.  C.  255;  Lane  ▼.  Smith.  103  Pa.  St  415: 
Moore  v.  Holcombe,  3  Leigh  (Va.)  597;  Willhs  v.  Twambly,  13  Mass.  204; 
Robeson  ▼.  Roberts,  20  Ind.  155;  Shade  v.  Creviston,  93  Ind.  591;  Goida- 
borough  V.  Cradie,  28  Md.  477;  Schaferman  v.  O'Brien,  Id.  565;  Hardesty 
▼.  Jones,  10  Gill  &  J.  (Md.)  404;  Boardman  v.  Hayne,  29  Iowa,  339;  Ayers 
V.  Campbell,  9  Iowa,  213;  President,  eta,  of  Natches  v.  Minor,  9  Smedes 
&  M.  (Miss.)  544;  Woodson  v.  Barrett,  2  Hen.  &  M.  (Va.)  80;  Russell  v. 
Klrkbride,  62  Tex.  455;  Hill  y.  McPherson,  15  Mo.  204.  If  the  debtor  does 
anything  to  mislead  the  assignee,  he  may  be  estopped;  and  In  this  way  the 
assignee  may  get  a  better  title  than  nis  assignor,  but  this  in  no  way  con- 
flicts with  the  rule  stated  in  the  text     Holbrook  y.  Burt,  22  Pick.  (Mass.) 
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for  instance,  has  a  right  of  set-off  against  the  debt  at  the  time  of  the 
assignment,  he  may  enforce  the  right  as  against  the  assignee;  **  and, 
as  we  haye  already  seen,  he  may  enforce  a  right  of  set-off  acquired 
after  the  assignment,  but  before  he  received  notice  of  itJ*  Since, 
howerer,  notice  thereof  completes  the  assignment  as  against  the 
debtor,  he  cannot  set  off  a  claim  afterwards  acquired.^^  So,  also, 
if  a  party  is  induced  to  enter  into  a  contract  by  fraud,  and  the 
fraudulent  party  assigns  his  interest  in  the  contract,  the  party  de- 
frauded may,  under  some  circumstances,  have  the  contract  set  aside 
in  equity  in  spite  of  the  assignment,  and  this  though  the  assignee 
may  have  paid  full  value  to  the  assignor,  and  may  have  been  wholly 
innocent  in  the  matter.  On  this  point,  however,  there  is  some  con- 
flict. We  have  already  considered  the  question  in  treating  of  the 
effect  of  fraud." 

It  is  possible  that  the  parties  to  a  contract  may  stipulate  that,  if 
either  assign  his  rights  under  it,  the  assignment  shall  be  '^free  from 
equities;"  that  is  to  say,  that  the  assignee  shall  not  be  liable  to  be 

646;  Kemp  v.  McPberson,  7  Har.  &  J.  (Md.)  320;  Johnson  v.  Insurance  CJo^ 
39  Md.  233;  Woodson  v.  Barrett,  2  Hen.  A  M.  (Va.)  80;  Scottj[:_SadlfiEr-32 
Pa.  8L  211;  Buckner  v.  Smith,  1  Wash.  (Va.)  29G;  Boordfian  v.  Hayne,  29 
Iowa,  339. 

•»  Story,  Eq.  Jur.  $  1047;  Cavendish  v.  Greaves,  24  Beav.  163;  Massachusetts 
Loan  &  Trust  Co.  v.  Welch.  47  Minn.  183,  49  N.  W.  Rep.  740;  Greene  v. 
Hatch,  12  Mass.  195;  Zabrlskie  v.  Railroad  Co.,  131  N.  Y.  172,  29  N.  E.  Rep. 
1006;  Wood  t.  City  of  New  York.  73  N.  Y.  556;  McKenna  v.  Kirkwood,  50 
Mich.  544,  15  N.  W.  Rep.  898;  First  Nat  Bank  v.  Bynum.  84  N.  C.  24; 
Hooper  V.  Brunda^e.  22  Me.  460;  Hunt  v.  Shackleford,  55  Miss.  94;  San- 
bom  V.  Llttie^  3  N.  H.  539;  Llttiefleld  v.  Bank,  97  N.  Y.  581;  Jack  v.  Davis, 
29  Ga.  219.  An  unmatured  debt,  existing  at  the  time  of  the  assignment, 
In  tSLYOF  of  the  debtor  against  the  assigning  creditor,  cannot  be  set  off  against 
the  asBignee.  Roberts  v.  Carter,  38  N.  Y.  107;  Martin  y.  Kunzmuller,  37  N. 
Y.  396;  Myers  v.  Davis.  22  N.  Y.  489;  Chambliss  v.  Matthews,  57  Miss.  306; 
Backus  V.  Spaulding,  129  Mass.  234;  Adams  v.  Rodarmel,  19  Ind.  339;  Gra- 
ham V.  Tilford,  1  Mete.  (Ky.)  112;   Follett  v.  Buyer,  4  Ohio  St  586. 

T  McCabe  t.  Gray,  20  Cal.  509;  Abshlre  v.  Corey,  113  Ind.  484,  15  N.  B. 
Bep.  685;  Faulkner  ▼.  Swart  (Sup.)  8  N.  Y.  Supp.  239;  Adams  T.  Leavena, 
20  Conn.  73. 

11  Goodwin  v.  Cunningham,  12  Mass.  102;  St  Andrew  v.  Manufg  Co.,  184 
Man,  42;  Weeks  t.  Hunt,  6  Yt  15;  Crayton  y.  Clark,  11  Ala.  787. 

Ts  Graham  y.  Johnson,  L.  R.  8  Eq.  38;  Holbrook  y.  Burt,  22  Pick.  (Mass.) 
646L   But  see  Bloomer  y.  Httiderson,  8  Mich.  395;  ante,  p.  352. 
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met  bj  Buch  defenses  as  would  have  been  valid  against  his  assignor." 
It  is  bj  no  means  certain,  however,  that  such  a  stipulation  would  pro- 
tect the  assignee  against  the  effects  of  any  vital  defect  in  the  tonnaL- 
tion  of  the  original  contract. 

Same — Priority  between  Asdgneea. 

It  is  held  in  England  that  ^equitable  titles  have  priority  ac- 
cording to  the  priority  of  notice;"  '*  that  the  successive  assignees 
of  an  obligation  rank  as  to  their  title  according  to  the  dates  at 
which  they  gave  notice  to  the  party  to  be  charged.  This  doctrme 
is  also  recognized  by  the  courts  of  some  of  our  states,  and  by  the 
supreme  court  of  the  United  States.'*  The  courts  of  many  of  the 
states,  on  the  other  hand,  refuse  to  recognize  it,  and  hold  that 
equitable  titles  have  priority,  not  according  to  the  priority  of  notice, 
but  according  to  priority  in  time  of  assignment  They  hold  that 
since,  as  between  the  assignor  and  assignee  of  a  chose  in  action, 
the  contract  is  complete  without  any  notice  to  the  debtor,  and 
since  a  purchaser  of  a  chose  in  action  must  always  abide  by  the 
case  of  the  person  from  whom  he  buys,  therefore,  as  between  dif- 
ferent assignees  of  a  chose  in  action  by  express  assignment  from 
the  same  person,  the  one  prior  in  point  of  time  will  be  protected, 
though  he  has  given  no  notice  either  to  the  subsequent  assignee 
or  to  the  debtor.'* 

Under  Statutes. 

In  most  of  the  states,  statutes  have  been  enacted  changing  the 
common-law  rules  in  relation  to  assignments  of  choses  in  action. 
These  statutes  vary  somewhat  in  the  different  states,  so  that  it 
would  be  impracticable  to  attempt  to  set  them  out  In  most  states 
it  is  substantially  provided  that  the  assignee  of  a  chose  may  sue 
the  debtor  in  his  own  name  in  the  same  manner  as  the  assignor 
might  have  done  before  the  assignment     In  some  states  the  same 

ti  Ex  parte  Asiatic  Banking  Coi-p.,  2  Ch.  App.  307. 

T«  Stocks  V.  Dobson,  4  De  Gex,  M.  &  G.  15. 

TB  Ward  V.  Morrison.  25  Vt  593;  Murdock  v.  Plnney.  21  Ma  13S;  Clod- 
felter  v.  Cox,  1  Sneed  (Tenn,)  330;  White  v.  Prentiss.  3  T.  B.  Mwi.  (Ky.) 
44S;  Judson  v.  Corcoran,  17  How.  612;  In  re  Gillespie.  15  Fed.  Rep.  734 

T«  Muir  V.  Schenck.  3  Hill  (N.  Y.)  228;  Thayer  v.  Daniels,  113  Mass.  129; 
Kamona  v.  Huelblg.  23  N.  J.  Eq.  78;  Tingle  v.  Fisher.  20  W.  Va.  497: 
Newby  v.  Hill,  2  Mete.  (Ky.)  530;  Ohio  Ins.  Ca  v.  Boss.  2  Md.  Ch.  25. 
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result  is  accomplished  by  statutes  requiring  actions  to  be  brought 
in  the  name  of  the  "real  party  in  interest"  It  may  be  said  gen- 
erally that  the  effect  of  the  statutes  is  to  put  an  assignment  of  a 
chose  in  action  on  the  same  footing  at  law  as  in  equity.  What  we 
have  said,  therefore,  in  treating  of  assignments  in  equity,  generally 
applies  to  assignments  at  law  under  the  statutes.^^  The  statutes 
have  made  some  changes  in  the  law,  and  some  of  these  we  have 
called  attention  to  in  the  proper  connection  under  equitable  as- 
signments. 

QusUnns  of  the  Law  Merchant. 

Thus  far  we  have  dealt  with  the  assignment  of  contracts  by  the 
rules  of  the  common  law,  in  equity,  and  under  statutes.  In  none 
of  those  cases  does  the  assignment  bind  the  party  chargeable  to  the 
assignee  until  notice  is  given  to  him,  and  in  none  of  them  can  the 
assignor  give  a  better  title  than  he  has  himself.  It  remains  for  us 
to  deal  now  shortly  with  a  class  of  promises  the  benefit  of  which  is 
assignable,  under  the  law  merchant,  in  such  a  way  that  the  promise 
may  be  enforced  by  the  assignee  without  previous  notice  to  the 
promisor,  and  without  the  risk  of  being  met  by  defenses  which 
would  have  prevailed  as  against  the  assignor. 

These  contracts  are  for  the  most  part  what  are  called  *^egotiable 
instrimients,"  and  their  transfer  is  termed  "negotiation*'  as  dis- 
tinguished from  "assignment"  This  book  deals  with  the  law  of 
contracts  generally,  and  it  would  be  beyond  its  purpose  to  go  at  any 
length  into  the  law  of  negotiable  instruments.  That  is  a  branch 
of  the  law  of  contracts  which  is  treated  in  a  separate  work.^*  It 
is  only  necessary  here  to  give  a  general  treatment  of  the  subject, 
suflBcient  to  show  the  difference  between  the  negotiation  or  trans- 
fer of  negotiable  instruments  and  the  assignment  of  other  kinds 
of  contracts,  or  the  difference  between  assignability  and  negotia- 
bility. 

The  essential  features  of  negotiability,  as  distinguished  from  as- 
signability, are  (1)  that  the  written  promise  gives  a  right  of  action 
to  the  holder  of  the  instrument  for  the  time  being,  though  he  and 

T^Dakin  v.  Pomeroy,  9  Gill  (Md.)  1;    Doering  v.  Kenamore,  86  Ma  588; 
Strong  V.  Clem,  12  Ind.  37;  Jordan  v.  Thorutoa,  7  Ark.  224. 
Tt  Norton.  Bills  &,  N. 
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Mb  holding  may  be  alike  nnknowii  to  the  promisor;  aiid  (2)  the 
holder  is  not  prejudiced  bj  defects  in  the  title  of  his  assignor;  he 
does  not  hold  snbject  to  such  defenses  as  would  be  good  against 
his  assignor.  Notice  therefore,  need  not  be  given  to  the  party  liable, 
and  the  assignor's  title  is  immatenal. 

Bills  of  exchange  are  negotiable  by  the  custom  of  merchants,  or 
the  law  merchant,  recognijsed  by  the  courts.  Indeed,  it  may  be  said 
that  the  law  merchant  has  become  a  part  of  the  common  law. 
Others  have,  been  made  negotiable  by  statute,  such  as  promiasorj 
notes,  which  were  made  negotiable  and  put  upon  the  same  footing 
as  bills  of  exchange  by  the  statute  of  3  &  4  Anne,  c  9,  §§  1-3.  In 
this  country  bonds  of  certain  corporations  are  also  held  negotiable, 
even  independently  of  statutory  provisions.  Bills  of  lading,  which 
are  affected  both  by  the  law  merchant  and  by  statute^  will  be 
presently  discussed. 
Same — BiUa  of  Exchange  and  Prortiisaory  Notes. 

A  bill  of  exchange  is  an  unconditional  written  order,  addressed 
by  one  person,  called  the  "drawer,**  to  another,  called  the  "drawee," 
to  pay  a  sum  of  money  to  a  specified  person  or  his  order,  or  to 
bearer,  the  person  to  whom  it  is  payable  being  called  the  "payee." 
By  drawing  the  bill,  the  drawer  promises  to  pay  the  sum  specified 
to  the  payee  or  to  any  subsequent  holder  if  the  drawee  does  not 
accept  the  bill,  or  if,  having  accepted,  he  does  not  pay  it  When 
the  drawee  accepts  the  bill,  he  is  called  the  "acceptor."  He  ac- 
cepts by  assenting  to  pay  the  sum  specified,  and  expresses  his  as- 
sent by  writing  on  the  bill  signed  by  him,  or  by  his  simple  signa- 
ture. The  acceptance  is  an  unconditional  promise  to  pay  the  sum 
named  when  due.  If  the  bill  is  payable  to  a  specified  person  or 
bearer,  it  may  be  transferred  from  one  holder  to  another  by  mere 
delivery.  If  payable  to  a  specified  person  or  order,  it  must  be  trans- 
ferred by  his  indorsement,  the  indorsement  being  an  order  writtea 
upon  the  bill,  and  signed  by  the  indorser  in  favor  of  the  indorsee. 
The  effect  of  jthe  indorsement  ia  to  assign  to  the  indorsee  the  right 
to  demand  acceptance  or  payment  of  the  bill  from  the  acceptor 
when  due,  and,  in  the  event  of  default  by  the  acceptor,  to  demand 
payment  of  the  original  drawer,  or  of  the  indorser  against  whom 
he  has  a  concurrent  remedy.  If  the  indorsement  is  to  the  indorsee, 
or  to  the  indorsee  or  order,  it  may  be  transferred  by  him  to  whomso- 
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ever  he  cbooseSy  in  the  same  manner  as  it  was  transferred  to  him. 
If  the  indorsement  be  the  mere  signature  of  the  indorser,  it  is  in- 
doraed  in  blank,  and  the  bill  becomes  payable  to  bearer,  and  trans- 
ferable by  mere  delivery. 

A  promissory  note  is  a  promise  in  writing  made  by  one  person, 
called  the  ^^maker,"  that  he  will  pay  a  certain  sum  at  a  specified 
lime,  or  on  demand,  to  another  person,  called  the  "payee,"  or  order, 
or  to  bearer.  The  maker  of  a  note  occupies  a  similar  position  to 
that  of  the  acceptor  of  a  bill  of  exchange,  and  the  rules  as  to  trans- 
fer by  delivery  or  indorsement  are  similar  to  those  relating  to  a 
bin  of  exchange. 

Where  the  indorsee  of  a  bill  or  note  calls  upon  the  acceptor  or 
maker  to  pay,  he  might,  at  least  if  the  bUl  or  note  were  an  ordinary 
contract,  have  to  show  that  he  gave  consideration  to  the  indorser  or 
transferrer  for  the  transfer;  that  notice  of  the  transfer  was  given 
to  the  acceptor  or  maker;  and  he  would  have  no  better  title  than 
his  indorser  or  transferrer  had.  These  rules,  however,  do  not  apply 
to  negotiable  instruments.  Consideration  is  presumed  to  have  been 
given  until  the  contrary  appears,  and  notice  of  the  transfer  is  not 
necessary.  If  the  instrument  turns  out  to  have  been  given  for  a 
gambling  debt,  or  to  have  been  obtained  by  fraud,  or  for  any  other 
reason  is  illegal  or  voidable,  the  indorsee's  position  is  modified. 
As  between  the  original  parties  to  the  instrument,  it  would  be  void 
or  voidable,  according  to  the  circumstances,  as  would  be  the  case 
with  an  ordinary  contract,  but  this  does  not  affect  the  rights  of  a 
bona  fide  holder  for  value;  that  is,  a  person  who  gave  consideration 
for  the  instrument,  and  had  no  notice  of  the  vitiating  elements  in 
its  origin.  The  presumptions  of  law  under  these  circumstances 
are  (1)  that  the  holder  did  not  give  value,  and  (2),  in  most  jurisdic- 
tions, that  he  had  notice  of  the  fraud  or  illegality.  It  will  be  for 
him  to  show  both  that  he  gave  value,  and  that  he  had  no  knowl- 
edge of  the  fraud  or  illegality.  If  the  holder  proves  consideration,  and 
ignorance  of  the  vitiating  circumstances,  then  the  holder  can  re- 
cover in  spite  of  the  defective  title  of  his  indorser  or  transferrer. 
As  we  have  said,  in  meet  jurisdictions  the  burden  is  on  the  holder 
to  show  that  he  is  an  innocent  holder,  as  well  as  a  holder  for  value. 
As  to  this  there  is  a  confiict  In  England,  and  in  some  of  our 
states,  he  is  presumed  not  to  have  given  value,  but  the  presumption 
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is  that  he  was  ignorant  of  the  f rand  or  illegality,  and  the  harden 
of  showing  knowledge  is  on  the  acceptor,  drawer,  or  maker. 

Same — Instruments  under  SenL 

These  roles  do  not  apply  to  instruments  under  seal,  such  as  a 
bond,  since,  under  the  law  merchant,  a  sealed  instrument  is  not 
negotiable  and  no  words  inserted  by  the  parties  can  make  it  so." 
By  the  modem  decisions,  however,  as  we  shall  now  see,  an  exception 
has  been  made  in  the  case  of  bonds  issued  by  a  corporation. 

iSame — Bonds  cf  Corporation. 

By  the  weight  of  modem  decisions,  the  bonds  of  a  municipal  cot- 
poration,  railroad  company,  or  other  like  corporation,  though  under 
seal,  and  therefore  not  negotiable  under  the  law  merchant  as  bills 
or  notes,  are  nevertheless  held  to  be  negotiable  instruments,  where 
they  are  given  to  secure  the  payment  of  money  upon  time,  and  con- 
tain on  their  face  an  expression  showing  that  they  are  expected  to 
pafls  from  one  person  to  another,  and  thus  to  perform  the  office  of 
bills  and  notes  or  of  money,  as  the  words  "bearer,"  or  "assigns,"  or 
"the  holder,"  or  the  like.  The  courts  are  almost  unanimous  in  at- 
taching to  them  the  attributes  of  commercial  paper.**  The  same 
is  true  of  interest  coupons  detached  from  such  bonds.'^ 

Same — Bills  of  Lading • 

Under  the  law  merchant,  as  well  as  by  statute  in  some  jurisdic- 
tions, a  bill  of  lading  is  a  receipt  given  by  a  carrier  for  goods  bailed 
to  it  for  delivery  to  a  person  named  therein,  called  the  "consignee/' 
or  his  assigns.  The  consignee,  if  the  goods  have  been  sold  to  him, 
on  receipt  of  the  bill  of  lading,  acquires  a  property  in  the  goods 
which  can  only  be  defeated  by  the  exercise  of  the  vendor  s  equi 

T9  Crouch  y.  Credit  Foncier,  L.  R.  8  Q.  B.  374;  ante,  p.  527,  and  cases  cited 
•0  Brainerd  v.  Railroad  Co.,  25  N.  Y.  496;  State  v.  Delafield,  2  Hm  (N.  Y.) 
169;  Bank  v.  Village  of  Rome.  19  N.  Y.  20;  White  v.  RaUroad  Co..  21 
How.  575;  Gelpcke  v.  City  of  Dubuque^  1  Wall.  175;  Mercer  County  v. 
Hackett,  Id.  83;  Griffith  v.  Burden,  35  Iowa,  138;  New  Albany,  L.  &  C 
P.  R.  Co.  V.  Smith.  23  Ind.  353;  Murray  v.  Lardner,  2  WalL  110,  Contra, 
Diamond  y.  Lawrence  Co.,  37  Pa.  St  353.  In  this  case,  however,  the  judge 
who  delivered"  t&e "opfnlon  admitted  that  all  the  courts,  American  and  Eng- 
lish, were  against  him. 

Bi  Thomson  v.  Lee  Co..  3  Wall.  327;  Augusta  Bank  v.  City  of  Augusta, 
49  Me.  507;  Haven  v.  Railroad  Co.,  109  Mass.  88. 
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table  right  of  stoppage  in  transitu,  which  is  the  right  of  an  un- 
paid vendor  of  goods,  upon  learning  of  the  insolvency  of  the  buyer, 
to  retake  the  goods  before  they  have  reached  the  buyer's  possession. 
The  assignment  of  the  bill  of  lading  by  indorsement  by  the  consignee 
to  a  holder  for  value  gives  to  the  holder  a  better  right  than  the 
consignee  himself  possessed.  He  has  a  title  to  the  goods  which 
overrides  the  vendor's  right  of  stoppage  in  transitu,  and  gives  him 
a  claim  to  them  in  spite  of  the  insolvency  of  the  consignee  and  the 
consequent  loss  of  the  price  of  his  goods  by  the  consignor.**  The 
right  of  the  holder  in  this  respect,  however,  is  a  right  of  property 
only.  The  assignment  of  the  bill  of  lading  gives  him  a  right  to  the 
goods,  but  it  did  not  at  common  law  give  any  right  to  sue  on 
the  contract  expressed  in  the  bill  of  lading.  This  right  is  conferred 
by  statute  in  most  jurisdictions. 

As  regards  the  negotiability  of  a  bill  of  lading,  it  differs  in  some 
respects  from  the  negotiable  instruments  which  we  have  hei-eto- 
fore  discussed.  Its  assignment  transfers  rights  in  rem,  rights  to 
specific  goods,  and  these,  to  a  certain  extent,  wider  than  those  pos- 
sessed by  the  assignor.  N^otiable  instruments,  on  the  contrary, 
merely  confer  rights  in  personam.  Though  the  assignee  of  a  bill 
of  lading  is  relieved  of  one  of  the  liabilities  of  the  assignor, — the  lia- 
bility of  the  goods  to  stoppage  in  transitu, — he  does  not  acquire 
proprietary  rights  independently  of  his  assignor's  title.  A  bill  of 
lading  which  has  been  stolen,  or  which  has  been  transferred  without 
authority  of  the  person  really  entitled,  gives  no  rights  even  to  a 
bona  fide  indorsee.*'  And,  again,  the  contractual  rights  conferred 
by  statute  are,  as  a  rule  expressly  conferred  subject  to  equities.  A 
bill  of  lading,  then,  may  be  called  a  "contract"  assignable  without 

tiLickbarrow  v.  Mason,  1  Smith,  Lead.  Gas.  825;  Newball  v.  Railroad 
Co..  51  Cal.  345;  Loeb  v,  Peters,  G3  Ala.  243. 

M  Gumey  v.  Bebrend,  3  EL  &  Bl.  622;  Saltus  v.  Everett,  20  Wend.  (N.  Y.) 
267;  Straus  v.  Wessel.  30  Oblo  St  211;  Emery  v.  Bank,  25  Oblo  St  3G0; 
Shaw  V.  Bailroad  Co.,  101  U.  S,  667;  Brower  v.  PeaboJy,  13  N.  Y.  121; 
Dows  V.  Perrln,  10  N.  Y.  326;  First  Nat  Bank  v.  Shaw,  61  N.  Y.  283;  Tison 
T.  Howard,  57  Ga.  410;  Decan  v.  Shipper,  35  Pa,  St  239.  In  some  states, 
bUls  of  lading  are  by  statUli!  made  uegoOuble  in  the  same  manner  as  bills 
and  notes,  and  it  is  held  that  a  bona  fide  Indorsee  does  not  take  subject  to 
equities.  Tiedeman  v.  Knox,  53  Md.  612.  In  other  states,  having  similar 
BUtutes,  the  contrary  is  held.    Shaw  v.  Railroad  Co.,  101  U.  S.  557. 
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notice,  partaking  in  some  respects  of  conveyance,  inasmnch  as  it 
gives  a  title  to  property,  but  incapable  of  giving  a  better  title,  wheUi- 
er  proprietary  or  contractual,  than  is  possessed  by  the  assignor;  sub- 
ject, always^  to  this  exception:  that  one  who  takes  from  an  as- 
signor with  a  good  title  is  relieved  from  liability  to  the  vendor's 
right  of  stoppage  in  transitu,  which  might  have  been  exercised 
against  the  consignee. 

Warehotue  Receipts, 

By  statute  in  many  of  the  states,  warehouse  receipts  are  made  as- 
signable, and  in  many  respects  given  the  character  of  negotiable  in- 
struments. 

ASSIGNMENT  BY  OPEBATION  OF  LAW. 

227.  Bnles  of  law  operate  to  transfer  rights  and  liabili- 
ties arising  out  of  a  conti%tct,  under  certain  circumstances 
and  to  a  certain  extent,  in  the  following  cases: 

(a)  When  an  interest  in  land  is  assigned,  certain  con- 

tractual rights  and  liabilities  of  the  assignor  pass 
to  the  assignee. 

(b)  When  a  woman   marries,  her   contractual  rights 

and  liabilities,  to  an  extent  now  greatly  narrowed 
by  statute,  pass  to  her  husband.  In  some  juris- 
dictions this  doctrine  has  been  virtually  abol- 
ished by  statute. 

(c)  When  a  person  dies,  his  contractual  rights  and  lia- 

bilities pass  to  his  executor  or  administrator. 

(d)  The  contractual  rights  and  liabilities  of  a  bank- 

rupt pass  to  his  assignee  in  bankruptcy. 

We  have  thus  far  dealt  with  the  manner  in  which  the  parties  to  s 
contract  may  by  their  own  acts  assign  to  others  the  benefits  or 
liabilities  of  the  CKMitract  It  remains  now  to  show  how  these  rights 
and  liabilities  may  pass  by  operation  of  law.  The  cases  in  whicb 
such  a  change  may  result  have  been  stated  above  in  a  general  waj, 
but  each  case  requires  special  explanation. 
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SAMS— AflffiOKMSirT  OF  OBUOATIOKS  OH  TBAKSFEB  OT 
INTERESTS  IH  LAND. 

228.  If  a  person,  by  purchase  or  lease,  acquires  an  in- 
terest in  land  from  another,  on  terms  which  bind  them  by 
contractual  obligations  in  respect  of  their  several  inter- 
eets,  the  assignment  by  either  party  of  his  interest  will 
operate  as  a  transfer  of  these  obligations  to  the  assignee, 
as  follows: 

(a)  Covenants  affecting  leasehold  interests, 

(1)  If  they  touch  and  concern  the  thing  demised, 

and  relate  to  something  which  was  in  ex- 
istence at  the  time  of  the  lease,  pass  to  the 
assignee,  though  not  expressed  to  have 
been  made  with  the  lessee  ''and  his  as- 
signs." 

(2)  If  they  relate  to  something  not  in  existence 

at  the  time  of  the  lease,  they  pass  to  the 
assignee,  if  expressed  as  made  with  the 
lessee  "and  assigns." 

(3)  In  no  case  do  merely  personal  or  collateral 

covenants  between  the  landlord  and  lessee 
pass  to  the  latter's  assignee. 

(4)  The  reversioner  or  landlord  does  not  at  com- 

mon law,  by  assigning  his  interest  in  the 
land,  convey  his  rights  and  liabilities  to 
the  assignee,  but  this  is  very  generally 
changed  by  statute. 

(b)  Covenants  affecting  freehold  interests, 

(1)  If  made  to  the  owner  of  the  land,  and  for  his 

benefit,  pass  to  his  assignees,  provided  they 
touch  and  concern  the  land,  and  are  not 
merely  personal. 

(2)  If  made  by  the  owner,  restricting  his  enjoy- 

ment of  the  land,  they  do  not,  at  common 
law,  bind  his  assignees,  except  in  case  of 
1JIW  ooirr.— ^ 
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well-known  InterestB,  such  as  easementB, 
recog:nized  by  law.  In  equity,  however,  it 
is  otherwise  in  case  of  certain  oovenantB 
of  which  the  assignee  had  notice  at  the 
time  of  his  purchase. 

Qwenanti  Affecting  Leasehold  Interests. 

At  common  law,  coyenants  affecting  leasehold  interests  are  said  to 
^run  with  the  land,  and  not  with  the  reversion;^'  that  is  to  say,  they 
pass  upon  an  assignment  of  the  lease,  bnt  not  upon  an  assignmrat 
or  transfer  of  the  reversion.  If  a  lessee  assigns  his  lease,  the  as- 
signee, in  certain  cases,  will  be  bound  to  the  landlord  by  the  same 
liabilities,  and  entitled  to  the  same  rights,  as  his  assignor.  The 
extent  to  which  this  is  so  may  be  stated  thus: 

(1)  Covenants  in  a  lease  which  ''touched  and  concerned  the  thing 
demised"  *^  pass  to  the  lessee's  assignee,  and  it  is  not  necessary  in  such 
case  that  the  covenants  be  expressed  to  have  been  made  with  tlie 
lessee  ''and  his  assigns."  Of  this  class  are  covenants  to  repair,  or 
to  leave  in  good  repair,  or  to  deal  with  the  land  in  any  specified  man- 
ner. Such  covenants  touch  and  concern  the  land,  wliich  is  the  thing 
demised." 

(2)  Covenants  in  a  lease  which  touch  and  concern  the  thing 
demised,  but  relate  to  something  not  in  existence  at  the  time  of  the 
lease,  pass  to  the  lessee's  assignee  only  wh^*e  the  covenant  is  ex- 
pressly made  with  the  lessee  "and  assigns."  ** 

s«  As  to  the  meaning  of  this  term,  see  Masury  y.  Southworth,  9  Ohio  St 
341;  Wiggins  Ferry  Co.  v.  Ohio  &  M.  R.  Co.,  94  IlL  83;  Norman  t.  Wella, 
17  Wend.  (N.  Y.)  136;  Peden  v.  Railway  Co.,  73  Iowa,  328,  35  N.  W.  Bep. 
424:  Thaber  v.  Water  Co..  30  Minn.  179,  14  N.  W.  Rep.  874;  Kettie  R.  R,  Co. 
y.  Railway  Co.,  41  Minn.  461,  43  N.  W.  Rep.  469;  Norfleet  v.  Cromwell  70 
N.  C.  634;  Pittsburg,  eta.  R.  Co.  v.  Reno.  22  lU.  App.  470;  Id^  123  111.  273, 
14  N.  E.  Rep.  195;  Lyford  v.  Railroad  Co.,  92  CaL  93,  2S  Paa  Rep.  103. 

*B  Spencer*s  Case,  1  Smith,  Lead.  Cas.  168,  and  cases  collected  In  note; 
Norman  y.  Wells,  supra;  Suydam  y.  Jones,  10  W>nd.  (N.  T.)  180;  Leppla 
y.  Mackey.  31  Minn.  75,  16  N.  W.  Rep.  470;  Donelson  y.  Polk.  64  Md.  601; 
Demarest  v.  Willard.  8  Cow.  (N.  Y.)  206;  Callan  v.  McDaniel,  72  Ala.  96; 
Post  y.  Kearney,  2  N.  Y.  394;  Fitch  y.  Johnson,  104  111.  Ill;  Gobom  t. 
Goodall,  72  CaL  498,  14  Pac.  Rep.  190. 

ta  MinshttU  y.  Oakes,  2  Hurl.  &  N.  808;  Spencer's  Case,  1  Smith,  Lead. 
Cas.  6b;   Hansen  y.  Myer,  81  III.  321;    Newburg  PetroL  Co.  y.  Weare,  44 
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(3)  In  no  case  doe©  the  assignee  of  a  lease  acquire  benefit  or  incur 
liability  from  merely  personal  or  collateral  covenants  made  be- 
tween the  lessee  and  landlord.  For  instance,  where  a  lessee  of  land 
coTenanted  to  use  the  premises  as  a  schoolhouse,  and  the  lessor  cov- 
enanted not  to  build  or  keep  any  house  for  the  sale  of  intoxicating 
liquor  within  a  certain  distance  of  the  premises,  it  was  held  that 
the  benefit  of  the  lessor's  covenant  did  not  pass  to  the  assignee  of 
the  lease." 

At  common  law,  the  assignment  of  his  interest  by  the  reversioner 
or  landlord  does  not  convey  his  rights  and  liabilities  to  his  assignee. 
The  law  in  this  respect,  however,  was  changed  in  England  by  a 
statute  in  the  reign  of  Henry  VIIL,**  under  which  the  assignee  of 
the  reversion  is  enabled  to  take  the  benefits  and  also  incurs  the 
liabilitieB  of  oovenants  entered  into  with  his  assignor.  This 
statute  is  old  enough  to  have  become,  and  has  become,  a  part  of  the 
common  law  in  some  of  our  states,  while  in  others  similar  statutes 
have  been  enacted.*'  The  rules  as  to  the  connection  of  the  cove- 
Ohio  St  604,  0  N.  B.  Rep.  845;  Bailey  v.  Richardson,  06  CaL  410,  5  Pac. 
Rep.  010;  Coffin  v.  Talman,  8  N.  Y.  465;  Tallman  v.  CJoffln,  4  N  Y.  134; 
Masury  v.  Southworth,  9  Ohio  St  340;  Dorsey  v.  Railroad  Co.,  58  111.  65; 
Cronin  v.  Watkins,  1  Tenn.  Ch.  119;  Bream  v.  Dickerson,  2  Humph.  126; 
Hartnng  v.  Wltte.  59  Wis.  285,  18  N.  W.  Rep.  175. 

tT  Thomas  v.  Haywood,  L.  R.  4  Exch.  311.  The  lessee  cannot,  by  assigning 
the  lease,  release  himself  from  his  express  covenants,— as,  for  instance^  to 
pay  rent,— but  the  landlord  may  still  sue  him  thereon.  He  cannot  escape 
this  liabiUty  without  the  landlord's  consent  and  the  latter's  mere  assent 
to  the  assignment  does  not  amount  to  such  a  release.  Pfaff  v.  Golden,  120 
Mass.  402;  Oswald  v.  Fratenburgh,  36  Minn.  270,  81  N.  W.  Rep.  173; 
Greenleaf  v.  Allen,  127  Mass.  248;  Harmony  Lodge  v.  White,  30  Ohio  St 
560;  Harris  v.  Heackman,  62  Iowa,  411,  17  N.  W.  Rep.  592;  Wilson  v.  Ger- 
hardt,  9  Colo.  585,  13  Pac  Rep.  705;  Ghegan  v.  Young.  23  Pa.  St  la  If 
the  landlord  accepts  the  sublessee  as  his  lenani,  ana  releases  the  lessee,  it 
i0  otherwlsa  But  this  is  more  than  a  mere  assignment  of  the  lease;  it  is 
a  discharge  of  the  old  contract  and  the  making  of  a  new  one  with  the 
sables8e&     See  Colton  v.  Gorham,  72  Iowa,  324,  33  N.  W.  Rep.  76. 

M82  Hen.  YUI.  c  84. 

••  Baldwin  v.  Walker,  21  Conn.  168;  Howland  v.  Coffin,  12  Pick.  (Mass.) 
126;  Perrin  v.  Lepper.  34  Mich.  295.  In  some  of  the  states  in  which  there 
la  a  statute  requiring  acticms  to  be  brought  in  the  name  of  the  real  party 
In  interest  H  Is  held  that  an  actlMi  on  the  covenants  of  a  lease  may  be 
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nants  with  the  thing  demiaed  apply  to  such  aa  nm  with  the  reTe^ 
slon  equally  with  tho«e  tliat  ran  with  the  land;  that  is  to  say,  thef 
must  '^toach  and  concern  the  thing  demised,''  and  not  be  maiely 
personal  or  collateraL** 

Cbrenante  Affec^ng  Freehold  Intere^. 

At  common  law.  covenants  entered  Into  with  the  owner  of  land- 
that  is  to  say,  promises  under  seal  made  to  the  owner  of  land,  and 
for  his  benefit — pass  to  his  assignees,  provided,  as  in  other  cases, 
they  touch  and  concern  the  land  conveyed,  and  are  not  merely  pe^ 
Bonal.*^  For  instance,  if  the  vendor  of  land  covenants  with  the  pu^ 
chaser  that  he  has  a  good  right  to  convey  the  land,  the  benefit  of 
the  covenant  will  pass  to  an  assignee  of  the  purchaser;**  but  it 
would  be  otherwise  in  case  of  a  covenant  relating  to  a  matter  purely 
personal  between  the  cov^iantor  and  covenantee.'* 

brought  by  the  assignee  of  the  reversioner.  See  Masury  v.  Southworth,  9 
Ohio  St  340;   Smith  v.  Harrison,  42  Ohio  St  180. 

•0  Spencer's  Case.  1  Smith.  Lead.  Cas.  16S. 

tiHom  V.  MUlrr,  Iftli  Pfti  nr  \Vfft,  20  Atl.  Rep.  706;  Kellogg  v.  Robin- 
son, 6  Vt  276;  Peden  v.  RaUway  Co.,  73  Iowa.  328,  36  N.  W.  Rep.  424; 
Coudert  v.  Sayre,  46  N.  J.  Eq.  3S6,  19  Atl.  Uep.  190;  St  Louis  Ry.  Co.  t. 
O'Baugh,  49  Ark.  418.  5  S.  W.  Rep.  418;  Raby  v.  Reeves,  112  N.  C.  688,  16 
S.  E.  Rep.  760;  Ualleubeck  v.  Kindred,  109  N.  Y.  620.  15  N.  E.  Rep.  887; 
Scott  V.  Stetler,  128  Ind.  385,  27  N.  E.  Rep.  721;  De  Gray  v.  Clubhouse  Co., 
60  N.  J.  Eq.  329,  24  Aa  Rep.  388;  Lucas  v.  Turnpike  Co.,  36  W.  Va.  427, 
15  S.  B.  Rep.  182.  Covenant  against  paramount  ground  rent  Providence 
Life  &  Tr^^t^v.^eldel,  l£7^a^  23  AU.  Rep.  560. 

»a  Suydam  v.  Jones,  10  Wend.  (N.  Y.)  180;  Beddoe  v.  Wadsworth,  21  Wend. 
(N.  Y.)  120;  Tillotson  v.  Prichard,  60  Vt  W,  14  Ati.  Rep.  302;  Flaniken  t. 
Neal,  67  Tex.  629,  4  S.  W.  Rep.  212;  Weed  v.  Larkln,  54  lU.  489;  Thomas 
V.  Bland,  91  Ky.  1,  14  S.  W.  Rep.  955;  Successsion  of  Cassidy,  40  La.  Ann. 
827,  5  South.  Rep.  292;  Allen  v.  Kennedy,  91  Mo.  324.  2  S.  W.  Rep.  142;  But- 
ler V.  Barnes*  60  Conn.  170,  21  AU.  Rep.  419.  But  see  Mygatt  v.  Coe,  124 
N.  Y.  212,  26  N.  B.  Rep.  611;  Id.,  142  N.  Y.  78,  36  N.  B.  Rep.  870. 

»«  Cole  V.  Hughes,  64  N.  Y.  444;  Masury  v.  Southworth,  9  Ohio  St  340; 
Glenn  v.  Canby,  24  Md.  127;  Indianapolis  Water  Co.  v.  Nulte,  126  Ind.  373, 
26  N.  B.  Rep.  72;  Brewer  v.  MarshaU.  18  N.  J.  Eq.  337,  19  N.  J.  Bq.  537; 
Costigan  V.  Railroad  Co.,  54  N.  J.  Law,  233,  23  Atl.  Rep.  810;  Lyford  r. 
Railroad  Co.,  92  CaL  93,  28  Pac  Rep.  103.  It  has  been  held  that  the  right 
to  reimbursement^  or  liability  to  reimburse,  for  instance,  for  the  use  of  a 
party  wall,  under  an  agreement  between  adjoining  landowners,  is  peraoo&l 
to  the  parties,  and  that  it  does  not  run  with  the  land,  so  as  to  give  a  rigbt 
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On  the  other  hand,  covenants  entered  into  by  the  owner  of  land 
which  restrict  his  enjoyment  of  the  land  do  not,  at  common  law, 
bind  his  assignee,  except  where  he  creates  certain  well-known  in- 
terests, such  as  easements,  recognized  by  the  common  law.*^  If  a 
man  endeavors  to  create  restrictions  on  his  land  other  than  sncb 
interests,  he  cannot  so  affix  them  to  the  land  as  to  bind  subsequent 
owners.  As  said  by  Lord  Brougham:  'It  must  not,  therefore,  be 
supposed  that  incidents  of  a  novel  kind  can  be  devised  and  at- 
tached to  property,  at  the  fancy  or  caprice  of  any  owner.  ♦  •  ♦ 
Great  detriment  would  arise,  and  much  confusion  of  rights,  if 
parties  were  allowed  to  invent  new  modes  of  holding  and  enjoying 
real  property,  and  to  impress  upon  their  lands  and  tenements  a  po- 
culiar  character,  which  should  follow  them  into  all  hands,  however 
remote.'*  •• 

Same — In  Equity, 

Courts  of  equity,  however,  have  established  a  class  of  exceptions 
to  the  above  rule.     They  have  been  mainly  confined  to  covenants 

to  retmbmBement,  or  to  Impose  a  liability  to  reimburse,  to  or  upon  the  grantees 
of  the  respective  parties.  Cole  v.  Hughes,  supra;  Todd  v.  Stokes,  10  Pa.  St 
155;  Gilbert  v.  Drew,  Id.  219;  Gibson  v.  Holden,  115  IlL  199,  3  N.  E.  Rep. 
282;  Nalle  v.  PajBTgi  (Tex.  Sup.)  9  8.  W.  Rep.  205;  Block  v.  Isham,  28  Ind.  37. 
But  see  Conduitt  v.  Boss,  102  Ind.  166,  26  N.  E.  Rep.  198;  King  v.  Wright. 
155  Mass.  444,  29  N.  E.  Rep.  &U;  Mott  v.  Oppenheimer,  135  N.  Y.  3l2,  31 
N.  X.  Rep.  1097.  A  covenant  to  support  and  care  for  an  old  man  in  consid- 
eration of  a  conveyance  by  him  of  his  lands,  is  personal,  and  cannot  be 
shifted  to  a  purchaser  of  the  land  from  the  grantee.  Divan  v.  Loomis,  68 
Wis.  150,  31  N.  W.  Rep.  760.  A  covenant  against  present  incumbrances  does 
not  ran  with  the  land,  but  is  merely  personal  Guerin  v.  Smith,  (Jl2  Mich.  369, 
28  N.  W.  Repw  906. 

•«  GitMon  V.  Porter  (Ky.)  15  a  W.  Bep.  871;  Haggerty  v.  Lee,  54  N.  J.  Law^ 
580,  25  AtL  Bep.  319.  and  26  AtL  Rep.  537;  Ck)Stigan  v.  Raibroad  Ck>.,  54  N. 
J.  Law,  233.  23  AtL  Bep.  810. 

M  Keppell  V.  BaUey,  2  Mylne  &  K.  517.  And  see  Masury  v.  Southworth,  9 
Ohio  St  840;  Weld  v.  Nichols.  17  Pick.  (Mass.)  538;  Martin  v.  Drinan,  128 
Mass.  516;  Parish  v.  Whitney,  8  Gray  (Mass.)  516;  Block  v.  Isham,  28  Ind. 
37;  Hazlett  v.  Sinclair,  76  Ind.  488;  West  Virginia  T.  C^o.  v.  Pipe  L.  Co.,  22 
W.  Va.  600;  Brewer  v.  Gbeeseman,  18  N.  J.  Eq.  337;  National  Bank  v.  Segur, 
39  N.  J.  Law,  18i;  Brewer  v.  Marshall,  19  N.  J.  Eq.  537;  Dorsey  v.  Railroad 
Co.,  58  IlL  65;  Kennedy  v.  Owen,  136  Mass.  199;  Maynard  v.  Polhemus  (Cal.) 
15  Pac  Rep.  451;  Scott  v.  McMillan,  76  N.  Y.  141;  Blount  v.  Harvey,  6  Jones 
(N.  C.)  186;   Hartung  v.  Wltte,  59  Wis.  285,  18  N.  W.  Rep.  175. 
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in  the  case  of  land  sold  for  building  purposes,  thougli  there  seems 
no  good  reason  for  any  limitation  of  the  principle  on  which  they 
are  enforced.  An  illustration  of  this  class  of  cases  is  where  the 
vendor  of  land  covenants  that  he  will  never  use  the  adjoining  land, 
retained  by  him,  otherwise  than  in  particular  manner.  Where  he 
afterwards  sells  this  adjoining  land  to  one  who  has  notice  of  the 
covenant,  the  latter  is  bound  by  the  covenant  The  principle  has 
been  thus  stated:  "That  this  court  has  jurisdiction  to  enforce  a 
contract  between  the  owner  T>f  land  and  his  neighbor  purchasing 
a  part  of  it  that  the  latter  shall  either  use  or  abstain  from  using  the 
land  purchased  in  a  particular  way  is  what  I  never  knew  disputed. 
•  •  *  It  is  said  that,  the  covenant  being  one  which  does  not  run 
with  the  land,  this  court  cannot  enforce  it;  but  the  question  is  not 
whether  the  covenant  runs  with  the  land,  but  whether  a  party  shall 
be  permitted  to  use  the  land  in  a  manner  inconsistent  with  the  con- 
tract entered  into  by  his  vendor,  and  with  notice  of  which  he  pur- 
chased." •• 

••  Tulk  V.  Moxhay,  2  Phil.  774.  And  see  Ck>lumbia  Ck>Ilege  v.  Thacher,  87 
N.  Y.  312;  Columbia  College  v.  Lynch,  70  N.  Y.  440;  Haskell  v.  Wright  23 
N.  J.  Eq.  389;  Stines  v.  Dormaiip  25  Ohio  St  580;  Thurston  v.  Minke,  32  Md. 
487;  DeGray  v.  Clubhouse  Co.,  50  N.  J.  Bq.  458,  24  AtL  Rep.  388;  Clark  v. 
Martin,  49  Pa.  St  289.  A  covenant  for  instance,  by  the  grantor  of  lots, 
'*his  heirs  and  assigns,"  not  to  build  any  improvement  on  the  lots  retained 
by  him  inferior  to  certain  specified  qualifications,  binds  his  subsequent  gran- 
tees with  notice.  Halle  v.  Newbold,  69  Md.  265,  14  Atl.  Rep.  662.  It  has 
even  been  held  that  a  covenant  by  a  vendee  of  land  not  to  seU  sand  tha«> 
from,  the  intention  being  to  prevent  competition  witli  the  vendor,  is  enforce- 
able against  the  covenantor's  grantee  buying  with  notice.  Hodge  v.  Sloan 
(N.  Y.)  17  N.  E.  Rep.  335.  But  in  Minnesota  it  has  been  held  that  though 
in  equity  covenants  relating  to  land  or  its  mode  of  use  or  enjoyment  are  fre- 
quently enforced  against  grantees  with  notice,  though  there  is  no  privity  of 
estate,  and  they  are  not  such  as  in  strict  legal  contemplation  run  with  the 
land,  an  agreement  for  the  exclusive  transportation  of  the  products  of  land 
by  a  railroad  to  be  extended  or  built  over  it  is  not  one  which  wUl  be  so  en< 
forced.     Kettle  R.  R.  Co.  v.  Railway  Co.,  41  Minn.  461,  43  N.  W.  Rep.  469. 


Cb.  9]  ASaiGNMSNT  OF   CONTRACTS.  551 

ASSIGNMENT  OF  CONTBACTUAI.  OBLIGATION  BY 
MABBIAGE. 

829.  At  common  law,  on  the  mctrriage  of  a  woman  who 
has  entered  into  a  contract  while  a  feme  sole,  she  loses 
the  right  to  sue  on  the  contract  during  coverture,  and 
her  husband  acquires  the  benefit  of  the  contract,  or  the 
chose  in  action,  if  he  reduces  it  to  his  possession. 

280.  A  married  woman  during  coverture  is  not  liable 
at  common  law  on  a  contract  made  while  a  feme  sole,  as 
her  liabilities  pass  with  some  limitations  to  her  husband. 
He  may  be  sued  thereon  jointly  with  her. 

231.  These  rules  are  greatly  changed  by  statute  in  most 
jurisdictions,  and  in  some  are  virtually  abolished. 

At  common  law,  a  married  woman  who  has  entered  into  a  con- 
tract while  a  feme  sole,  and  is  entitled  thereby  to  benefits  or  sub- 
ject to  liabilities,  is  disabled  by  her  marriage  from  acquiring  such 
benefits,  and  is  relieved  from  such  liabilities.  She  is  disabled  from 
acquiring  the  benefits  of  the  contract,  because  she  cannot  sue  upon 
them  apart  from  her  husband,  and  she  may  lose  them  altogether, 
for  they  are  vested  conditionally  in  the  husband.  He  may  take 
them  to  himself  by  doing  any  act  which  amounts  to  a  reduction  into 
possession  of  the  chose  in  action.  He  may,  for  instance,  reduce  to 
his  possession  the  benefits  of  a  contract  under  which  money  is  due 
his  wife  by  receiving,  or  authorizing  another  to  receive,  the  pay- 
ments. He  may  also  sue  jointly  with  his  wife  for  what  is  due  on 
her  contracts.  Whatever  is  thus  obtained  passes  absolutely  to 
him,  like  all  other  personal  property  of  which  the  wife  was 
possessed.  If  the  husband  does  not  thus  reduce  his  wife's  choses 
in  action  into  his  possession  during  the  coverture,  they  survive  to 
her  if  he  dies  first,  or  pass  to  her  representatives  if  she  dies  in  his 
lifetime. 

At  common  law,  the  husband  acquires  the  liabilities  of  the  wife 
to  the  extent  that  he  may  be  sued  jointly  with  her  on  any  contracts 
made  by  her  before  marriage. 
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Statutory  Changes  in  the  Law, 

In  England  and  in  all  of  onr  states  the  common  law  in  this  re- 
spect has  been  very  greatly  changed  by  statute.  In  some  states  it 
has  been  virtually  abolished  and  in  these  states  the  marriage  of 
a  woman  does  not  in  any  way  affect  her  rights  or  liabilities  under 
contracts  entered  into  before  marriage. 


ASSIGNMSlfT  OF  CONTRACTUAL  OBLIGATION  BY  DEATH. 

232.  Death  passes  to  the  executors  or  administratom  of 
the  deceased  all  rights  of  action  in  respect  of  the  personal 
estate  and  all  liabilities  chargeable  upon  it.  This  does  not 
include — 

EXCEPTIONS — (a)   Contracts  depending  on  the  per- 
sonal services  or  skill  of  the  deceased, 
(b)  Contracts  the  breach  of  which  involves  a  purely 
personal  loss. 

233.  Executors  and  administrators  take  no  benefit  by 
such  an  assignment  of  contracts,  nor  are  they  rendered 
personally  liable  thereby.  They  merely  represent  the 
original  contracting  party  to  the  extent  of  his  estate,  and 
no  more. 

On  the  death  of  a  person  all  his  personal  estate  passeB,  by  ope^ 
ation  of  law,  to  his  executors  or  administrators,  and  with  it  also 
pass  all  rights  of  action  on  contract  which  will  affect  such  estate, 
and  all  liabilities  arising  out  of  contract  which  are  chargeable  upon 
it;*^  and  actions  on  such  contracts  are  brought  by  or  against  the 
personal  representative  in  his  own  name.*'  Covenanta,  for  in- 
stance, which  are  attached  to  a  leasehold  estate,  pass,  as  to  benefit 
and  liability,  with  the  personalty  to  the  executor  or  administrator; 
but  covenants  affecting  freehold  estates^  such  as  covenants  for 

•7  Jewett  V.  Smith,  12  Mass.  309;  Snodgrass  v.  Cabiness^  15  Ala.  100;  Hen- 
derson ▼.  Henshall,  4  C.  G.  A.  357,  54  Fed.  Bep.  320;  Beecher  t.  Buckingham, 
18  Ck>nn.  110;  Shirley  y.  Healds,  34  N.  H.  407.  This  subject  is  corerod  \fj 
statute  in  most  of  the  states. 

••  Potter  y.  Van  Vranken,  36  N.  Y.  619L 
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title  in  a  convejance  of  freehold  property,  pass  to  the  heir  or  devisee 
of  the  realty. 

This  role  does  not  include  such  contracts  as  dep^id  upon  the 
personal  services  or  the  skill  of  the  deceased.  The  executors  or  ad- 
ministrators cannot  be  required  to  perform  such  contracts,  nor  can 
they  insist  upon  offering  such  performance.  Contracts  for  per- 
sonal service  expire  on  the  death  of  either  of  the  parties.  An  ap- 
prenticeship contract  is  thus  terminated  by  the  death  of  the  master, 
and  no  claim  to  the  services  of  the  apprentice  survives  to  the  exe- 
cutor or  administrator.*'  In  like  manner,  breach  of  a  contract 
which  involves  a  purely  personal  loss  does  not  confer  a  right  of 
action  ui>on  executors  or  administrators.  Thus,  where  an  executor 
sued  for  a  breach  of  promise  to  marry  his  testatrix,  the  promise  hav- 
ing been  broken,  and  the  right  of  action  having  accrued  in  her  life- 
time, it  was  held  that  he  could  not  recover,  as  it  did  not  clearly  ap- 
pear that  the  breach  of  contract  had  resulted  in  damage  to  the  per- 
sonal estate.  "Although  marriage,"  it  was  said,  "may  be  regarded 
as  a  temporal  advantage  to  the  party  as  far  as  respects  personal 
comfort,  still  it  cannot  be  considered  in  this  case  as  an  increase  of 
the  individual  transmissible  personal  estate."  "• 

Executors  and  administrators  take  no  personal  benefit  from  the 
contracts  of  the  decedent,  nor  are  they  personally  liable.  They 
merely  stand  in  his  shoes,  and  represent  him  to  the  extent  of  his 
estate. 

JOINT  AND  SEVERAL  CONTRACTS. 

234.  A  contract  in  *which  there  are  two  or  more  parties 
on  either  or  both  sides  may  be— 

(a)  Joint;  that  is,  the  respective  parties  may  be  jointly 
entitled,  or  jointly  liable  in  respect  of  the  same 
matter  or  debt. 

M  Baxter  y.  Barfleld,  2  Strange,  12G6. 

iM  Chamberlain  y.  Williamson,  2  Maiile  &  S.  408.  And  see  Stebblns  y. 
Palmer,  1  Pick.  (Mass.)  71;  Smith  y.  Sherman,  4  Cush.  (Mass.)  408;  Chase  y« 
Flte,  132  Mass.  359;  Wade  y.  Kalbfleisch,  58  N.  Y.  282;  Hovey  y.  Page,  55 
Me.  142;  Lattimore  v.  Simmons,  13  ISerg.  &  R.  (Pa.)  183;  Gnibb  y.  Suit,  32 
Grat  (Va.r203; ■""" 
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(b)  Several;  that  is,  the  respective  parties  may  be 
separately  liable  or  separately  entitled  for  or 
to  the  "v^hole  of  the  same  debt  or  performance. 

(o)  Joint  and  several;  that  is,  the  promisors  may  be 
eithar  Jointly  or  severally  liable,  at  the  election 
of  the  promisee.  Several  promisees,  it  seems, 
cannot  be  both  jointly  and  severally  entitled. 

Where  several  persons  enter  into  a  contract  on  the  same  side, 
either  as  promisors  or  promisees,  they  may  do  so  jointly  as  one  party, 
or  severally  as  distinct  parties  entering  into  several  contracts,  or, 
in  the  case  of  the  persons  bound,  jointly  and  severally,  making  a 
joint  contract  and  several  distinct  contracts  at  the  same  time. 
Whether  tlie  contract  is  joint  or  several,  or  both  joint  and  several, 
depends  upon  the  intention  of  the  parties,  as  manifested  in  the 
evidence  of  the  contract  There  are  a  number  of  rules  for  constru- 
ing contracts,  and  determining  this  intention;  but  we  must  postpone 
their  consideration  until  we  come  to  treat  of  the  interpretation  of 
contracts.^®^  We  can  only  deal  here  with  the  rules  that  govern  the 
operation  of  the  contract  after  such  intention  has  been  determined 

The  rules  which  we  shall  state  are  the  rules  of  the  common  law. 
It  is  never  safe  to  assume  that  they  are  still  in  force  in  any  particu- 
lar jurisdiction,  for  they  have  been  very  much  modified  by  statute. 
We  cannot  attempt  to  set  out  these  statutes,  nor  even  to  show  all  the 
changes  which  they  have  made  in  the  common  law.  Attention 
will  be  called  to  the  most  important  changes,  and  for  the  oeet 
the  student  must  consult  the  statutes  of  his  state. 

8AME--JOINT  CONTRACTS. 

236.  Where  several  parties  join  in  a  promise. 

(a)  They  are  each  liable  for  the  whole  debt  or  per- 

formance. 

(b)  They  are  Jointly,  and  not  separately,  liable,  and 

must  all  be  sued  Jointly,  if  alive  and  within  the 
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Jurisdictioii  of  the  court;  but  a  failure  to  join 
thein  all  is  waived  unless  objection  is  made  by 
demurrer  or  plea  in  abatement. 

(o)  Where  one  of  them  dies,  the  liability  at  common 
law,  but  not  in  equity,  devolves  upon  the  sur- 
vivors, and,  on  the  death  of  all,  upon  the  per- 
sonal representative  of  the  last  survivor. 

(d)  A  release  of  one  of  them  by  operation  of  law,  as 
by  discharge  in  bankruptcy,  by  the  statute  of 
limitations,  etc.,  does  not  release  the  others;  but 
a  release  of  one  by  act  of  the  promisee,  releases 
alL 

236.  Where  a  promise  is  made  to  several  jointly. 

(a)  They  are  entitled  jointly,  and  not  separately,  and 

must  join  in  a  suit  on  the  promise. 

(b)  Where  one  of  them  dies,  the  legal  right  devolves 

upon  the  survivors,  and  on  them  alone. 

Bereral  persons  may  join  in  a  contract  on  one  side  or  the  other, 
or  there  may  be  several  persons  on  both  sides.  In  other  words,  in 
respect  of  the  same  debt  or  liability,  more  persons  than  one  may 
be  joined  in  the  character  of  creditor  or  promisee,  or  more  persons 
than  one  in  the  character  of  debtor  or  promisor,  or  more  persons 
than  one  in  both  characters.  In  these  cases  the  contract  is  said  to 
be  a  joint  contract  or  joint  debt,  and  the  persons  composing  the 
respective  parties  thereto  are  called  "joint  creditors"  or  "joint 
promisees,"  and  "joint  debtors"  or  "joint  promisors." 

JoirU  Debtors  or  Promisors. 

If  several  persons  make  a  joint  promise,  each  Is  liable  to  the 
promisee  or  creditor  for  the  whole  debt  or  liability,  notwithstand* 
ing  the  fact  that  they  are  both  liable.  Neither  is  bound  by  himself, 
but  each  one  of  them  is  bound  to  the  full  extent  of  the  promise. 
If  both  are  living  and  within  the  jurisdiction  of  the  court,  they 
should  all  be  joined  as  defendants  in  an  action  on  the  contract.^®' 

i«  Smith  v.  MiUer,  40  N.  J.  Law,  521,  13  Atl.  Rep.  39;  Lodge  v.  Dicaa.  8 
Barn.  &  Aid.  611;  Ellcr  v.  Lacy  (Ind.  Sup.)  36  N.  E.  Rep.  1088;  Field  v. 
Uunk,  22  N.  J.  Law,  525;    Van  Leyen  v.  Wreford.  81  Mich.  606.  46  N.  W. 
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If  one  of  them  is  sued  alone,  he  is  not  bonnd  to  answer  to  the  merits 
of  the  action  without  the  others  being  sned  with  him.  He  may  de- 
mur if  the  defect  appears  on  the  face  of  the  pleading,  or  plead  in 
abatement  if  it  does  not  so  appear.^®'  This  is  the  only  way  in  which 
he  can  raise  the  objection.  If  he  pleads  to  the  merits,  he  cannot 
object  that  others  were  jointly  liable  with  him;  for,  when  two  are 
jointly  bound  in  one  bond  or  on  one  promise,  though  neither  of 
them  is  bound  by  himself,  yet  neither  of  them  can  say  that  it  is 
not  his  deed  or  promise.*^*  Each  party,  therefore,  to  a  joint  contract, 
is  severally  liable  in  the  sense  that  if  he  is  sued  separately,  and 
does  not  plead  in  abatement,  or,  in  a  proper  case,  demur,  he  be- 
comes liable  to  the  creditor  for  the  entire  debt"* 

Rep.  1116;  Ripley  ▼.  Crocker,  47  Me.  370;  Walker  t.  Bank,  6  O.  G.  A.  421, 
56  Fed.  Rep.  76;  AUln  v.  Shadburne,  1  Dana  (Ky.)  68;  O'Brien  v.  Bound,  2 
Speer  (S.  C.)  495;  McCall  y.  Price,  1  McCord  (S.  C.)  82.  An  understanding 
between  the  proinlBors  themselves  that  one  of  them  shall  pay  or  perform  the 
whole  debt  or  promise  does  not  affect  the  role.  Jjodge  y.  Dicaa,  sapra.  ▲ 
familiar  illustration  of  Joint  promises  is  in  the  case  of  partnership  debts. 
You  cannot  sue  less  than  all  the  partners.  You  must  sue  the  whole  firm.  In 
some  of  the  states  it  is  provided  by  statute  that  all  contracts  which  by  com- 
mon law  are  Joint  only  shall  be  construed  to  be  Joint  and  severaL  Belleville 
Bank  v.  Winslow,  30  Fed.  Rep.  488;  Wibaux  v.  Live  Stock  Ckx,  9  Mont  1541, 
22  Pac.  Rep.  402.  And  in  other  states  statutes  having  substantially  the  same 
effect  have  been  enacted. 

iM  Rice  V.  Shate,  5  Burrows,  2611;  State  v.  Chandler,  79  Me.  172,  8  AtL 
Rep.  553;  Nash  v.  Skinner,  12  Vt  219;  Smith  v.  Miller,  49  N.  J.  Law,  521, 
13  Ati.  Rep.  39;  Seymour  v.  Mintum,  17  Johns.  (N.  Y.)  169;  Bledsoe  v.  Irrtn, 
35  Ind.  293;  Henderson  v.  Hammond,  19  Ala.  340;  Potter  v.  McCoy,  26  P8- 
St.  458. 

104  Whe]pdale*s  Case,  5  Coke,  119;  Rice  v.  Shute,  5  Burrows,  2613. 

lOB  Rice  v.  Shute,  5  Burrows,  2611;  Richards  v.  Heather,  1  Bam.  A  Aid.  20; 
Abbot  v.  Smith,  2  W.  Bl.  947;  King  v.  Hoare,  13  Mees.  &  W.  494;  WUIsod 
V.  McCormick,  86  Va.  995,  11  S.  E.  Rep.  976;  Elder  v.  Thompson,  13  Gray 
(Blass.)  91;  Maurer  v.  Midway.  25  Neb.  575,  41  N.  W.  Rep.  395;  MountstepheD 
V.  Brooke,  1  Bam.  &  Aid.  224;  First  Nat  Bank  v.  Hamor,  7  U.  S.  App.  69, 
1  C.  a  A.  153,  49  Fed.  Rep.  45;  Nash  v.  Skinny,  12  Vt  219;  Davis  T.  Chou- 
teau, 32  Minn.  548,  21  N.  W.  Rep.  748;  Sandwich  Manuf  g  Co.  v.  Kimheriy, 
37  Minn.  214,  33  N.  W.  Rep.  7S2;  Hicks  v.  Cram.  17  Vt  449;  Beeler  v.  Bank, 
34  Neb.  348,  51  N.  W.  Rep.  857;  Lieberman  v.  Brothers  (N.  J.  Sup.)  26  Atl. 
Rep.  828;  Coon  v.  Anderson  (Mich.)  59  N.  W.  Rep.  607.  Where  the  Joint 
debtors  are  sued  jointly,  and  a  joint  Judgment  recovered,  the  whole  amount 
of  the  judgment  may  be  levied  against  one  separately.     Each  joint  debtor. 
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Where  one  of  the  joint  debtors  is  dead,  op  without  the  jnrisdiction 
of  the  court,  or  has  been  discharged  from  the  debt  by  bankruptcy 
or  insolvency  proceedings,  or  where  he  has  exercised  a  right,  be- 
cause of  infancy  or  otherwise,  to  avoid  the  contract,  or  the  debt  is 
barred  as  against  him  by  the  statute  of  limitations,  the  other  debtor 
or  debtors  may  be  sued  without  joining  him.*** 

Same — Suriivorskip. 

Upon  the  death  of  one  of  several  joint  debtors  or  promisors,  the 
liability  at  common  law  devolves  upon  the  survivors.  The  personal 
representative  of  the  deceased  debtor  cannot  be  sued  jointly  with 
the  survivors.  The  whole  liability,  in  this  way,  ultimately  devolves 
ujMHi  the  last  surviving  debtor,  and,  after  his  death,  upon  his  rep- 
resentative."^ This  rule,  however,  only  applies  at  common  law. 
The  estate  of  a  deceased  joint  debtor  may  be  charged  in  equity,  un- 
less he  was  merely  a  surety,  and  received  no  benefit  from  the  con- 
tract.*** 

Same — Rdease* 

At  common  law,  a  release  of  one  joint  debtor  by  operation  of 
law — as  by  a  discharge  in  bankruptcy  or  insolvency,  or  a  discharge 
by  the  exercise  of  a  right,  because  of  infancy,  for  instance,  to  avoid 
the  contract,  or  a  discharge  by  operation  of  the  statute  of  limita- 

therefore,  becomes  ultimately  liable  to  his  creditor  for  the  whole,  and  not 
only  for  his  proportionate  part,  of  the  debt  Bird  v.  Randall,  1  W.  Bl.  3SS. 
Where  a  judgment  is  thus  obtained  against  less  than  all  the  Joint  debtors,  it 
merges  or  extinguishes  the  right  of  action  as  against  aU.  Suit  cannot  after- 
wards be  brought  against  the  others.  They  are  entirely  relieved  from  liabil- 
ity.    Mason  v.  Eldred,  6  WalL  231. 

ioa  Leake,  Cont  214. 

107  Richards  v.  Heather,  1  Barn.  &  Aid.  29;  Gere  v.  Clark,  6  Hill  (N.  Y.)  350; 
Brown  t.  Benight,  3  Blackf.  (Ind.)  37;  Foster  y.  Hooper,  2  Mass.  572;  Ste- 
vens V.  Catlin,  44  lU.  App.  114;  Id.  (lU.  Sup.)  87  N.  E.  Rep.  1023;  Hoskinson 
y.  Emott,  62  Pa.  St  393;  AtweU  v.  Milton,  4  Hen.  &  M.  (Va.)  253;  Clark  v. 
Parish,  1  Bibb.  (Ky.)  547.  As  to  the  effect  of  the  death  of  a  Joint  debtor 
after  judgment,  see  Leake,  Cont  215;  Harbart's  Case,  3  Coke,  14a.  The  doc- 
trine of  survivorship  is  virtually  abolished  by  statute  in  most  states.  Taylor 
V.  Taylor,  5  Humph.  (Tenn.)  110;  WiUiams  v.  Bradley,  5  Ohio  Cir.  Ct  R.  114; 
Fisher  v.  Chadwick  (Wyo.)  34  Pac  Rep.  899;  Bachelder  v.  Fiske,  17  Mass. 
401. 

!••  Davis  V.  Van  Buren,  72  N.  Y.  587;   Richardson  v.  Draper,  87  N.  Y.  337. 
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tions — does  not  affect  the  liability  of  the  others,***  It  is  otherwise, 
however,  where  the  release  is  by  an  act  of  the  creditor.  In  the  lat- 
ter case  the  other  debtors  are  discharged.***  A  mere  covenant  not 
to  sue  one  joint  debtor,  it  seems,  does  not  operate  as  a  discharge  of 
the  others.*" 
Joint  Creditors  or  Promisees. 

Where  the  contract  is  joint  on  the  part  of  the  promisees  or  cred- 
itors, all  of  them  must  join  in  suing  upon  it**'  Even  a  disclaimer 
by  one  of  them,  if  without  the  assent  of  the  promisor,  will  not  en- 
title the  others  to  sue  alone.***  If  one  of  them  is  not  joined  as  a 
plaintiff,  the  defendant  may  plead  in  abatement;  but  failure  to  do 
so,  unlike  the  case  of  nonjoinder  of  joint  debtors,  will  not  constitute 
a  waiver  of  the  defect*** 

io»  Ante.  p.  557. 

"0  Brooks  ▼.  Stuart.  9  Adol.  ft  B.  854;  Maslin  v.  Hlett,  37  W.  Va.  Ifi^  16 
S.  E.  Rep.  487;  Rowley  v.  Stoddard,  7  Johns.  (N.  Y.)  207;  Shaw  v.  Pratt,  22 
Pick.  (Mass.)  308;  Hale  v.  Spaulding,  145  Mass.  482,  14  N.  B.  Rep.  534;  Gold- 
beckv^^nk.  147  Pa.  gt.  2fi7.  23  Ati.  Rep.  565;  Lunt  v.  Stevens,  24  Me.'^; 
"Tfllln  V.  Shadburne.  1  Dana  (Ky.)  68;  Wlgrgin  v.  rudor,  23  Pick.  (Mass.)  434: 
Newcomb  v.  Raynor,  21  Wend.  (N.  Y.)  108.  This  is  changed  by  statute  in 
some  states. 

Ill  Clayton  v.  Kynaston,  2  Salk.  573;  Shed  v.  Pierce,  17  Mass.  628;  Ooucb 
V.  MiUs,  21  Wend.  (N.  Y.)  424;  Walker  v.  McCuUoch,  4  Greenl.  (Me.)  421; 
McLellan  v.  Bank,  24  Me.  5GG;  Rowley  v.  Stoddard,  7  Johns.  (N.  Y.)  207. 

lis  Eccleston  v.  Clipsham,  1  Wms.  Saund.  153;  Hatsall  v.  Griffith,  2  C^mp. 
&  M.  679;  Pease  v.  Hirst,  10  Bam.  &  C.  122;  Angus  v.  Robinson,  59  Vt  585, 
8  AtL  Rep.  497;  Dob  v.  Halsey,  16  Johns.  (N.  Y.)  34;  Henry  y.  Mt  Pleasant, 
70  Mo.  500;  Halliday  v.  Doggett,  6  Pick.  (Mass.)  359;  Gould  v.  Gonld,  6  Wend. 
(N.  Y.)  263;  Hewes  v.  Bayley,  20  Pick.  (Mass.)  96;  Cannon  v.  Maull,  4  Har. 
(Del.)  223;  Archer  v.  Bogue,  8  Scam.  (IlL)  526;  Wilson  v.  Wallace,  8  Serg. 
&  R.  (Pa.)  53.  • 

lis  Wetherell  v.  lAngston,  1  Bxch.  634;  Angus  v.  Robinson,  supra;  Whart 
Cont  814,  and  cases  cited. 

ii«  If  one  of  the  joint  promisees  is  omitted,  and  the  defect  appears  upon  the 
record,  it  may  be  objected  to  by  demurrer,  or  by  motion  in  arrest  of  judg- 
ment, or  by  error.  Petrie  v.  Bury,  3  Barn.  &  C.  353;  Pugh  v.  StringAeld. 
3  C.  B.  (N.  S.)  2;  Wetherell  v.  Langston,  1  Bxch.  634;  Davis  v.  Chouteau,  82 
Minn.  548,  21  N.  W.  Rep.  748;  Ehle  v.  Purdy,  6  Wend.  (N.  Y.)  629;  Baker 
V.  Jewell,  6  Mass.  460;  Beach  v.  Hotchkiss,  2  0>nn.  697;  Wi^gin  v.  Caminga, 
8  Allen  (Mass.)  353.  If  the  defect  does  not  appear  upon  the  record,  tfaers 
would  be  a  variance  between  the  contract  as  pleaded  and  proved,  which,  un- 
less attended,  would  be  fatal.     Chanter  y.  L«e8e,  4  Mees.  &  W.  295. 
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Same — Surcivorship. 

Where  one  of  several  joint  creditors  or  promisees  dies,  the  legal 
right  nnder  the  contract  devolves  upon  the  survivors,  and  they  only 
can  sue  on  the  contract  The  representative  of  the  deceased  cred- 
itor cannot  be  joined,  nor  can  he  sue  alone.^^* 

Same — Sdea»e. 

A  payment  of  the  debt  to  one  of  several  joint  promisees  is  a  dis- 
charge of  the  debt  So,  also,  one  of  the  promisees,  without  the 
others  joining,  may  give  a  valid  release  of  the  debt,  and  It  will  bind 
the  others.*" 

SAME— SEVERAL  CONTBACTa 

237.  If  two  or  more  parties  bind  themselves  severally  t6 
another  in  respect  of  the  same  matter  or  debt, 

(a)  Their  liability  is  separate  and  distinct,  and   they 
cannot  be  sued  jointly. 
^    (b)  The  payment  or  dischargee  of  one  of  the  contracts 
discharges  all. 

S238.  If  one  party  binds  himself  to  several  parties  sev- 
erally, their  right  to  enforce  the  promise  is  separate,  and 
they  cannot  join  in  suing  thereon. 

On  the  other  hand,  several  persons  may  contract  separately  re- 
specting the  same  matter.  Several  persons  may  bind  themselves 
severally  to  another  in  respect  of  the  same  matter  or  debt,  so  that 
the  creditor  is  entitled  to  claim  the  whole  debt  or  performance 
against  each  debtor  separately; "'  or  one  person  may  bind  himself 
to  each  of  several  persons  in  respect  of  the  same  matter  or  debt,  so 

i»  Martin  v.  Crump,  2  Salk.  444;  Anderson  v.  MartlDdale,  1  Bast,  487; 
Peters  v.  Davis,  7  Mass.  257;  Murray  v.  Mumford,  6  Ck)w.  (N.  Y.)  441;  Bum- 
tide  V.  Merrick,  4  Mete.  (Mass.)  537;   Murphy  v.  Bank,  5  Ala.  421. 

ii«  Bawstome  v.  Gandell,  15  Mees.  &  W.  304;  Wilkinson  v.  Lindo,  7  Mees. 
&  W.  81;  Myrick  v.  Dame,  9  Cush.  (Mass.)  248;  Tuckerman  v.  Newhall,  17 
Mass.  681;  Bmen  v.  Marqnard,  17  Johns.  (N.  T.)  58;  Pierson  v*  Hocker^  8 
Johns.  (N.  Y.)  iSS;  Napier  v.  Mcl-eod,  9  Wend.  (N.  Y.)  120. 

iiT  Lurton  v.  Gilliam,  1  Scam.  (111.)  577. 
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that  each  creditor  is  separately  entitled  to  claim  the  whole  debt 
or  performance.^^' 

Where  the  promises  are  seyeral  in  respect  of  the  promisors,  thej 
must  be  sned  separately;  they  cannot  be  sued  jointly.  And  where 
the  promises  are  several  in  respect  of  the  promisees,  they  must  sne 
separately.**' 

The  peculiar  characteristic  of  several  contracts  is  the  identity 
of  the  debt  or  matter  of  the  different  contracts;  so  the  payment  or 
discharge  of  one  of  the  contracts  discharges  all.  A  frequent  use  of 
this  mode  of  contracting  occurs  in  guaranties,  where  a  principal 
debtor  and  sureties  become  severally  bound  to  the  creditor  for  the 
debt  or  matter  guarantied.  The  creditor  may  sue  one  of  them  alone 
for  the  whole  amount  of  the  debt,  and  payment  of  one  will  discharge 
all  as  against  the  creditor.  As  between  themselves,  however,  as 
we  shall  see,  the  sureties  who  are  compelled  to  pay  may  be  entitled 
to  recover  the  amount  from  the  principal  debtor,  or  a  proportionate 
amount  of  it  from  the  other  sureties."* 

Where  the  promisors  are  severally  liable,  and  therefore,  of  course, 
where  they  are  both  jointly  and  severally  liable,  a  judgment  against 
less  than  all  of  them  does  not  discharge  the  others  until  it  has  been 
satisfied.*" 

SurvivarMp. 

The  doctrine  of  survivorship  applicable  to  joint  contracts  does  not 
apply  to  several  contracta*** 

lis  Leake,  Cont  216;  Burton  v.  HeDry,  90  Ala.  281,  7  South.  Rep.  825;  Bo- 
rabacher  y.  Lee,  16  Mich.  169;  Hall  y.  Lelj^h.  8  Cranch,  50;  Chanter  v.  Leeae. 
4  Mees.  &  W.  295;  Geer  y.  School  Dlst.,  G  Vt  76;  Catawissa  R,  Ob.  v.  TltuSr- 
48  Pa.  St  277;  Yates  y.  Foot,  12  Johns.  (N.  Y.)  1. 

ii»  Davis  v.  Belford,  70  Mich.  120,  37  N.  W.  Rep.  819;  Price  v.  Raihx)ad 
Co..  18  Ind.  137;  Sims  v.  Clark,  91  Ga.  302, 18  S.  E.  Rep.  158.  This  Is  changed 
by  statute  In  most  states.  See  Steffes  v.  Lemke,  40  Minn.  27,  41  N.  W.  Rep. 
302;  Wibaux  y.  Liye-Stock  Co.,  9  Mont  154,  22  Pac  Rep.'  492;  Brown  y. 
Walker,  108  N.  C.  387,  13  S.  B.  Rep.  8;  WaUis  v.  Carpenter,  13  AUen  (Mass.) 
19;  Costlgan  v.  Lunt,  104  Mass.  217. 
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wi  Ward  y.  Johnson,  13  Mass.  148;  Harlan  v.  Berry,  4  G.  Greene  (Iowa)  212. 

isa  Enys  y.  Donnithome,  2  Burrows,  1190;  Cai'thrae  v.  Brown,  3  Lei^  (Va.) 
98. 
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SAME -CONTRACTS  BOTH  JOINT  AND  SEVERAL. 

239.  Where  a  contract  in  respect  of  the  promisors  is 
both  Joint  and  severaL 

(a)  The  promisee  may  sue  all  the  promisors  jointly, 

or  each  one  separately. 

(b)  If  he  sues  jointly,  he  must  sue  all  the  promisors; 

he  cannot  sue  less  than  all  jointly. 

Again,  several  persons  may  enter  into  concurrent  contracts  re- 
specting the  same  matter,  binding  themselves  jointly  as  one  party, 
and  also  severally  as  separate  parties,  at  the  some  time,  in  which 
case,  besides  the  one  joint  contract,  there  are  also  as  many  several 
contracts  as  there  are  separate  persons;  the  debt  or  matter  of  the 
contract  being  the  same  in  all  the  contracts  thus  made.  Buch  a 
contract  is  joint  and  several.  A  joint  and  several  note,  for  instance, 
by  several  makers,  is  equivalent  to  a  joint  note,  and  as  many  dis- 
tinct separate  notes  as  there  are  makers."' 

Where  the  contract  is  both  joint  and  several,  the  promisee  may,  at 
his  election,  either  sue  all  the  promisors  jointly,  or  each  one  of  them 
separately.***  He  must  do  one  or  the  other.  He  cannot  sue  less 
th^n  all  of  them  jointly.  If  there  are  three  promisors,  he  cannot 
sue  two  jointly,  but  must  sue  them  all."*  Of  course,  as  already 
shown,  a  failure  of  those  sued  to  plead  in  abatement  because  of 
the  nonjoinder  of  others  will  waive  the  defect,  and  entitle  the 
plaintiff  to  judgment  against  those  sued.*'* 

It  seems  that  a  contract  cannot  be  so  made  in  respect  of  one  and 
the  same  matter  as  to  entitle  several  persons  under  it  both  jointly 
and  severally.  They  must  either  be  entitled  under  it  jointly  only, 
or  severally  only."^ 

1S3  Leake,  Cont  217;  Beecham  v.  Smith,  EL,  Bl.  &  El.  442  ;  Hemmenway  v. 
Stone,  7  Mass.  54;  Klapp  v.  Kl^gk;iit>|',  a  WattaAS^  (Pa.)  619. 

"♦  Schilling  V.  Bla^,  49  Kan.  552,  31  Pac  Rep.  143;  Carter  v.  Carter,  2  Day 
(CuDii.)  442. 

iM  state  V.  Chandler,  79  Me.  172,  8  Atl.  Rep.  553. 

&*•  Ante^  p.  55a 

>»  SUngsby's  Case,  5  Coke,  18b;  Bradbume  v.  Botfield,  14  Mees.  &  W.  573; 
Keishtley  v.  Watson,  3  Exch.  723. 
i^w  COST." ;»6 
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Swrvivorahip, 

As  we  have  aeen,  the  doctrine  of  surrivorship  does  not  applj  to 
Bereral  contracts.  It  necessarily  follows  that  it  does  not  applj  to 
joint  and  several  contracts. 

SAME— CONTBIBUTION  BETWEEN  JOINT  DEBTOBS. 

240.  Where  one  of  several  joint  debtors  pays  the  whole 
debt,  he  may,  in  the  absence  of  an  agreement  to  the  con- 
trary, enforce  contribution  firom  the  others;  that  is,  he 
may  recover  from  them  their  proportionate  share  of  the 
debt. 

The  rights  and  liabilities  of  persons  who  have  contracted  jointly 
or  severally  respecting  the  same  matter  as  between  themselves  de- 
pend upon  the  relation  in  which  they  stand,  and  the  agreement  or 
understanding  upon  which  they  have  joined  in  the  contract  In 
general,  the  contract  itself  is  independent  of  such  relation  or  agree- 
ment In  contracts  of  guaranty  or  suretyship,  for  instance,  made 
between  the  creditor  and  the  principal  debtor  and  his  sureties, 
the  principal  debtor  and  the  sureties  are  usually  all  made  debtors  in 
equal  degree  to  the  creditor,  who  may  recover  the  whole  debt  against 
all  or  any  of  them.  As  between  themselves,  however,  the  principal 
<lebtor  is  solely  liable;  and,  if  the  surety  is  called  upon  by  the 
creditor  to  pay  any  part  of  the  debt,  he  may,  upon  payment,  re- 
cover the  amount  from  the  principal  debtor.  So,  where  there  are 
several  sureties,  who  are  all  primarily  liable  for  the  whole  debt  to 
the  creditor,  and  one  of  them  is  called  upon  to  pay,  each  of  the 
cosureties  becomes  ratably  indebted  to  him  for  contribution."' 
This  rule  is  not  limited  to  contribution  between  sureties,  but  ap- 
plies to  joint  contractors  generally.    Where  one  of  them  is  com 

12%  Post,  p.  7G0;  Bushnell  v.  Bushnell,  77  Wis.  435,  46  N.  W.  Rep.  442;  Jackson 
V.  Murray,  77  Tex.  644,  14  S.  W.  Rep.  235;  Kemp  v.  Fender,  12  Mees.  ft  W. 
421;  Taylor  v.  Savage,  12  Mass.  98;  Chaffee  y.  Jones,  19  Pick.  (Mass.)  260; 
Fletcher  y.  Orover,  11  N.  H.  368.  The  quasi  contract  for  contribation  Is  a 
several  and  not  a  Joint  contract  A  surety  therefore  may  enforce  contrilm- 
tion  a^rainst  the  estate  of  a  deceased  cosurety.  Bachelder  t.  Fiske,  17  Man. 
461;  Handley  t.  Heflin,  84  Ala.  000,  4  South.  Rep.  72{&. 
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pelled  to  pay  the  whole  debt,  the  law,  as  we  shall  see  in  treating 
of  quasi  contracts,  creates  a  promise  on  the  part  of  the  others 
to  pay  him  their  proportion,  and  he  may  sue  them  thereon.**^  This 
doctrine  of  contribution  applies  where  the  contracKis  joint,  or 
both  joint  and  several,  but  not  where  it  is  several  only.  For- 
merly the  right  to  contribution  could  only  be  enforced  in  equity, 
but  now,  except  as  between  sureties,  it  may  be  enforced  at  law, 
as  well  as  in  equity.  In  some  jurisdictions  contribution  between 
sureties  can  stiU  be  enforced  in  equity  only,  except  where  a  statute 
provides  otherwise."* 

The  principal  contract  may  in  some  cases  be  affected  by  the 
rights  and  relations  of  the  several  parties  who  join  in  it  For  in- 
stance, in  contracts  of  guaranty  or  suretyship,  the  creditor  is  bound, 
upon  principles  of  equity,  to  abstain  from  any  dealing  with  the 
debtor  which  may  prejudice  the  surety.  If  he  binds  himself  to  give 
further  time  to  the  debtor,  without  the  consent  of  the  surety,  the 
latter  is  discharged."* 

ia»  I>oremas  t.  Selden,  19  Johns.  (N.  Y.)  213;  Sears  v.  Starblrd,  78  Cal.  225. 
20  Paa  Rep.  547;  Fletcher  v.  Grover,  11  N.  H.  368;  Foster  v.  Burton,  02 
Vt  230,  20  Ati.  Rep.  326;   Logan  v.  Trayser,  77  Wis.  579.  46  N.  W.  Rep.  877. 

ISO  Longley  v.  Griggs.  10  Pick.  QIass.)  121;  McDonald  t.  Magmder,  3  Pet 
470. 

i«i  Bees  y.  Berrington.  2  Vea.  Jr.  510;  Pooley  v.  Harradine,  7  El.  &  HI.  431; 
G^H-don  y.  Bank,  144  U.  S.  97.  12  Sup.  Ct  Rep.  657;  Chemical  Go.  y.  Pegram. 
112  N.  a  614,  17  S.  E.  Rep.  298. 
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OHAFTEB  X. 

INTBRPRBTATION  OF  CONTRACT. 

240-244.  Rules  Relating  to  Evidence— In  General— Parol  BridenoaL 
245-246.  Proof  of  Document 

247.  Evidence  as  to  Fact  of  Agreement.  • 

24S.  Evidence  as  to  Terms  of  Contract 

249-250.  Rules  of  Construction—General  Rules. 

251.  Rules  as  to  Time. 

252-253.  Rules  as  to  Penalties  and  Liquidated  Damages. 

254.         Joint  and  Several  Contracts. 

We  have  considered  the  elements  necessary  to  the  formatioii  and 
existence  of  a  contract,  and  the  operation  of  a  contract  when 
formed.  The  next  thing  to  be  considered  is  the  mode  in  which 
th^  courts  deal  with  a  contract  when  it  comes  before  them  in  litiga- 
tion, or  the  interpretation  of  contracts.  In  considering  this  ques- 
tion we  have  to  leam  how  the  existence  and  the  terms  of  a  con- 
tract are  proved;  how  far,  when  proved  to  exist  in  writing,  they 
can  be  modified  by  evidence  extrinsic  to  that  which  is  written;  and 
what  niles  have  been  adopted  for  construing  the  meaning  of  the 
terms  when  fully  before  the  court  The  subject,  therefore,  divides 
itself  into  (1)  rules  relating  to  evidence,  and  (2)  rules  relating  to 
construction.  Under  the  first  head  we  have  to  consider  the  sources 
to  which  we  may  go  for  the  purpose  of  ascertaining  the  expression 
by  the  parties  of  their  common  intention.  Under  the  second  we 
have  to  consider  the  rules  which  exist  for  construing  that  inten- 
tion from  expressions  ascertained  to  have  been  used. 

RULES  RELATING  TO  EVIDENCE— IN  GENERAL—PAROL 

EVIDENCE. 

240.  The  circumstances  under  which  an  alleged  contract 
was  made,  what  was  said  and  done  by  the  parties,  and 
their  intention  to  contract,  are  questions  of  fact  for  the 
Jury.  Whether  what  was  said  and  done  amounts  to  a  con- 
tract, and  its  effect,  are  questions  of  law  for  the  court. 
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241.  Where  a  man  is  proved  to  have  made  a  contract 
by  word  of  moath  upon  certain  terms,  he  cannot  say  he 
did  not  mean  what  he  said. 

242.  A  contract,  or  portion  thereof,  reduced  to  writing, 
cannot  be  altered  by  parol  evidence. 

243.  If  a  contract  is  under  seal,  the  instrument  itself  is 
the  contract,  and  its  production  proves  the  contract. 

244.  A  writing  not  under  seal,  whether  required  by  the 
statute  of  firauds  or  not,  is  not  itself  the  contract,  but  only 
evidence  of  the  contract,  so  that  a  simple  contract  may 
have  to  be  proved  by  writing,  or  by  proof  of  -words  or 
acts,  or  partly  by  one  and  partly  by  the  other. 

If  a  dispute  arises  as  to  the  terms  of  a  contract  made  by  word 
of  mouth  or  by  acts,  or  partly  by  both,  it  is  necessary,  in  the 
first  instance,  to  ascertain  what  was  said  or  done,  and  the  cir- 
cumstaBces  under  which  the  supposed  contract  was  formed.  These 
are  questions  of  fact  to  be  determined  by  the  jury  from  the  evi- 
dence adduced  before  them.  When  a  jury  has  found,  as  a  matter 
of  fact,  what  the  parties  said  and  did,  and  that  they  intended  to 
enter  into  a  contract,  it  is  for  the  court  to  say  whether  what 
they  have  said  or  done  amounts  to  a  contract,  and  what  is  its 
effect. 

When  a  person  is  proved  to  have  made  a  contract  by  word  of 
mouth  or  by  conduct  upon  certain  terms,  he  cannot  be  heard  to  say 
that  he  did  not  mean  what  he  said  or  did.  As  we  have  said  in 
speaking  of  the  nature  of  contract,  the  state  of  mind  or  intention  of 
a  person,  being  impalpable,  can  be  ascertained  only  by  means  of 
outward  expressions,  such  as  words  and  acts.  Accordingly,  the 
law  judges  of  the  state  of  mind  or  intention  of  a  person  by  outward 
expressions  only,  and  excludes  all  questions  concerning  intention 
unexpressed.  It  imputes  to  a  person  a  state  of  mind  or  intention 
corresponding  to  the  rational  and  honest  meaning  of  his  words; 
and  not  only  of  his  words,  but  of  his  actions  as  well;  and  where 
the  conduct  of  a  person  towards  another,  judged  by  a  reasonable 
standard,  manifests  an  intention  to  agree  in  regard  to  some  matter, 
that  agreement  is  established  in  law  as  a  fact  by  proof  of  that  con- 
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dnct,  whateTer  may  be  the  real  bnt  unexpressed  state  of  his  mind 
on  the  matter.  In  judging  of  intention  from  a  person's  words  and 
conduct,  where  his  acts  are  inconsistent  with  his  words,  the  former 
are,  in  general,  accepted  as  the  more  reliable  guide  to  the  intention; 
and  the  conduct  may  in  some  cases  determine  the  intention  even 
in  opposition  to  the  words.^ 

The  principle  above  stated  applies  also  to  contracts  made  In 
writing.  Where  parties  have  put  into  writing  any  portion  of  the 
terms  of  their  agreement,  they  cannot  alter  by  parol  evidence  that 
which  is  written;  and,  where  the  writing  purports  to  be  the  whole 
0*  the  agreement,  it  can  neither  be  added  to  nor  varied  by  parol 
evidence  of  their  unexpressed  intention.* 

It  is  not  necessary  for  us  to  discuss  the  rules  of  evidence  as 
regards  purely  oral  contracts,  for  proof  of  a  contract  made  by  word 
of  mouth  is  a  part  of  the  general  law  of  evidence.  Our  considera- 
tion of  the  rules  of  evidence  will  therefore  be  confined  to  their 
effect  upon  written  contracts  and  contracts  under  seal. 

Admissible  evidence  extrinsic  to  such  contracts  falls  under  three 
heads:  (1)  Evidence  as  to  the  fact  that  there  is  a  document  pur 
porting  to  be  a  contract,  or  part  of  a  contract  (2)  Evidence  th.it 
the  professed  contract  is  in  fact  what  it  professes  to  be.  It  may 
lack  some  element  necessary  to  the  formation  of  contract,  or  be 
subject  to  some  parol  condition  upon  which  its  existence  as  a  con- 
tract depends.  (3)  Evidence  as  to  the  terms  of  the  contract  These 
may  require  illustration  which  necessitates  some  extrinsic  evidence; 
or  they  may  be  ambiguous,  and  then  may  be  in  like  manner  ex- 
plained; or  they  may  comprise,  unexpressed,  a  custom  or  usage 
the  nature  and  effect  of  which  have  to  be  proved. 

Difference  between  Formal  and  Simple  Contracts. 

Before  taking  up  these  questions  as  to  the  admissibility  of  evi- 
dence it  will  be  well  to  note  the  difference  between  contracts  under 
seal  and  simple  contracts  in  writing,  as  illustrated  by  the  rules  of 

1  Leake,  Cont  8. 

t  Packer  v.  Robei-ts,  140  lU.  9,  29  N.  E.  Rep.  668;  RIgdon  v.  Conley.  141  la 
665,  80  N.  E.  Rep.  lOGO;  Davis  v.  Shafer,  50  Fed.  Rep.  764;  Hunt  v.  Hunter, 
62  Mo.  App.  263;  Jones  v.  Swearingen  (S.  C.)  19  S.  E.  Rep.  947:  Baugh^T. 
White,  161  Pa.  St  632,  29  AtL  Rep.  267.    And  see  tbe  cases  hereinafter  cited. 
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evidenee  respectiBg  them.  A  contract  under  seal,  as  we  have 
seen,  derives  its  validity  from  the  form  in  which  it  finds  expression; 
therefore,  if  the  instrument  is  proved,  the  contract  is  proved,  unless 
it  can  be  shoiim  to  have  been  executed  under  such  circumstances 
as  preclude  the  formation  of  contract,  or  to  have  been  delivered  to 
a  third  person  under  conditions  which  have  remained  unfulfilled, 
so  that  the  deed  is  no  more  than  an  escrow.  A  written  contract 
not  under  seal,  however,  is  not  the  contract  itself,  but  only  evidence 
of  the  contract, — a  record  of  the  contract*  Even  where  statutory 
requirements  for  writing  exist,  as  under  the  statute  of  frauds,  the 
writing  is  nothing  more  than  evidence  of  the  agreement.  A  written 
ofiTer  containing  all  the  terms  of  the  contract,  signed  by  the  proposer, 
and  accepted  by  the  other  party  by  performance  on  his  part,  is 
enough  to  enable  the  latter  to  sue  under  the  statute  of  frauds. 
And  where  there  is  no  such  necessity  for  writing,  it  is  optional 
with  the  parties  to  express  their  agreement  by  word  of  mouth,  by 
action,  or  by  writing,  or  partly  by  one  and  partly  by  another 
of  these  processes.  It  is  always  possible,  therefore,  that  a  simple 
contract  may  have  to  be  sought  for  in  the  words  and  acts,  as  well 
as  in  the  x^Titing,  of  the  contracting  parties.  But  in  so  far  as 
they  have  reduced  their  meaning  to  writing  they  cannot  adduce  evi- 
dence in  contradiction  or  alteration  of  it.  They  put  on  paper 
what  is  to  bind  them,  and  so  make  the  written  document  conclusive 
evidence  against  them.* 

SAME— PBOOF  OP  DOCUMENT. 

246.  A  contract  under  seal  is  proven  by  evidence  of  the 
sealing  and  delivery. 

246.  In  proving  a  simple  contract  evidenced  by  a  doc- 
ument, parol  evidence  is  admissible  for  the  following  pur- 
poses: 

(a)  To  show  that  the   defendant  is  the   person  who 

made  the  contract. 

(b)  To  supplement  the  writing  where  it  only  consti- 

tutes a  part  of  the  contract. 

» Wake  V.  Harrop,  G  HurL  &  N.  7G8. 
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(c)  To  connect  Boveral  documents  which  together  show 
the  contract,  except — 
EXCEFnON— Where  the  contract  is  within  the 
the  statute  of  frauds. 

Contracts  under  SeaL 

A  contract  under  seal  is  proved  hj  evidence  of  the  sealing  and 
delivery.  At  c<Mnmon  law  it  is  necessary  to  call  one  of  the  attest- 
ing witnesses  where  a  contract  under  seal  is  attested;  ■  but  by  stat- 
ute in  many  jurisdictions  this  is  no  longer  necessary.  Where  the 
attesting  witnesses  are  dead,  or  without  the  jurisdiction  of  the  court, 
or  are  for  any  other  reason  incapable  of  testifying,  the  sealing  and 
delivery  of  the  deed  is  sufficiently  shown  by  proof  of  their  hand- 
writing.* In  a  number  of  states  it  has  been  considered  that  proof  of 
the  handwriting  of  the  grantor  or  obligor  furnishes  more  satis- 
factory evidence  of  its  execution  than  proof  of  the  handwriting  of 
the  subscribing  witness,  and  such  proof  has  been  held  sufficient, 
except  in  the  case  of  instruments  which  the  law  requires  to  be 
attested  by  witnesses.' 

Simple  Contracts. 

In  proving  a  simple  contract,  whether  in  writing  or  not,  parol 
evidence  is  always  necessary  to  show  that  the  party  sued  is  the 
party  who  made  the  contract  and  is  bound  by  it  In  no  other  way 
could  this  be  shown. 

Oral  evidence  must  of  course  supplement  the  writing  where  the 
writing  only  constitutes  a  part  of  the  contract  For  instance,  if 
a  person  writes  another  that  he  will  give  the  latter  a  certain  sum 

•  Burke  v.  MUler,  7  Gush.  (Mass.)  547;  Henry  v.  Bishop,  2  Wend.  (N.  Y.) 
675;  Jackson  v.  Gager,  5  Gow.  (N.  Y.)  883;  Hess  v.  Griggs,  43  Mich.  397,  5 
N.  W.  Kep.  427;  McAdams  v^^  StUffifilL^SPU^^St^^  Russell  v.  Coffin.  8 
Pick.  (Mas&)  143;  Barry  v.  Ryan,  4  Gray  (Mass.)  523;  Melcher  v.  FlandeFB, 
40  N.  H.  139;  Jackson  v.  Sheldon,  22  Me.  609;  Dorr  v.  School  Dist,  40  Ark. 
237. 

•  Valentine  v.  Piper,  22  Pick.  (Mass.)  85;  Beattie  v.  HlUiard.  65  N.  H.  428; 
Dunbar  v.  Marden,  13  N.  H.  311;  Davis  v.  mggins,  91  N.  C.  382;  Richards  7. 
Skiff,  8  Ohio  St  58(5;   Elliott  v.  Dycke,  78  Ala.  150. 

T  Newsom  v.  Luster,  13  111.  175;  (>)x  v.  DaviSk  17  Ala.  714;  WoodmaB  t. 
Segar,  25  Me.  90;  Valentine  v.  Piper,  22  Pick.  (Mass.)  85;  Landers  v.  Bolton, 
26  Gal.  393. 
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for  an  article,  and  tells  him  to  ship  it  if  he  accepts  the  offer,  parol 
evidence  of  the  shipment  would  be  necessary  to  prove  conclusion 
o*  the  contract  And  so,  if  a  person  puts  the  terms  of  an  agree- 
ment into  a  written  offer  which  the  other  party  accepts  by  word 
of  mouth,  or  if,  where  no  writing  is  necessary,  he  puts  part  of  the 
terms  into  writing,  and  arranges  the  rest  by  parol  with  the  other 
party,  oral  evidence  must  be  given  in  both  cases  to  show  that  the 
contract  was  concluded  upon  those  terms  by  the  acceptance  of  the 
other  party .• 

So,  also,  where  the  evidence  of  a  contract  consists  of  several 
documents  which  do  not  on  their  face  show  their  connection  with 
each  other,  parol  evidence  is  admissible  to  show  their  connection,' 
except  in  the  case  of  contracts  which  the  statute  of  frauds  requires 
to  be  expressed  in  writing.  In  the  latter  case,  as  we  have  seen, 
the  statute  requires  written  evidence  as  to  the  whole  of  the  con- 
tract, and  the  several  documents  constituting  its  evidence  must 
need  no  oral  evidence  to  connect  them.^®  This  requirement,  how- 
ever, does  not  apply  to  contracts  which  have  been  expressed  in 
writing,  but  which  are  not  within  the  statute  of  frauds." 

There  are  circumstances,  such  as  the  loss  or  inaccessibility  of  the 
written  contract,  in  which  parol  evidence  of  the  contents  of  a  docu- 
ment is  allowed  to  be  given,  but  this  is  a  part  of  the  general  law  of 
evidence. 

SAME— EVIDENCE  AS  TO  FACT  OF  AGBEEMENT. 

247.  A  cLocoment  having  been  proved,  parol  evidence  is 
admissible  to  show  that  it  is  not  in  fact  a  valid  agreementi 
because  of 

(a)  Incapacity  of  a  party  to  contract. 

(b)  Unreality  of  consent  by  reason  of  mistake,  misreiH 

presentation,  fraud,  duress,  or  undue  influence. 

•  Harris  ▼.  Rickett,  4  Hurl.  &  N.  1. 

t  Bergan  ▼.  Williams,  138  Mass.  544;  Barney  v.  Forbes,  118  N.  Y.  580.  23 
N.  B.  ReiK  890;  Blake  v.  Coleman,  22  Wis.  396;  Beer  v.  Aultman  &  Taylor 
Col,  32  Minn.  90,  19  N.  W.  Rep.  388;  Myers  v.  Munson,  65  Iowa,  423,  21  N. 
W.  Rep.  759;  Colby  y.  Dearborn.  59  N.  H.  320. 

f  Ante,  p.  123. 

s>  Bd wards  v.  Insurance  Soc,  1  Q.  B.  Dir.  563;  note  9,  supra. 
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(o)  Illegality  of  object. 

(d)  Want  of  consideration  in  case  of  simple  contractB, 

where  the  writing  does  not  express  tiie  consid- 
eration. The  role  also  applies  to  contracts  un- 
der seal  in  those  Jurisdictions  where  the  seal 
does  not  dispense  with  the  necessity  for  a  con- 
sideration. 

(e)  Want  or  inadequacy  of  consideration  in  case  of 

contracts  under  seal,  to  corroborate  OTidence  of 
alleged  fi-aud  or  undue  influence. 

(f )  Parol  condition  suspending  operation  of  written 

contract,  whether  under  seal  or  not. 

Thus  far  we  hare  dealt  with  the  mode  of  bringing  a  document 
purporting  to  be  an  agreement,  or  part  of  an  agreement,  before  the 
court  The  document  having  been  proved,  and  showing  prima 
facie  a  binding  contract,  further  questions  as  to  the  admissibility 
of  parol  evidence  arise.  Parol  evidence  is  always  admissible  to 
show  that  the  document  is  not  in  fact  a  valid  agreement  It 
may  be  shown,  for  instance,  that  incapacity  of  one  of  the  parties, 
want  of  genuine  consent  because  of  mistalte,  fraud,  etc.,**  or  illegal- 
ity of  object,"  made  the  agreement  of  the  parties  unreal,  or  such 
as  the  law  forbids  to  be  carried  out  In  case  of  a  simple  contract, 
or  of  a  contract  under  seal  in  those  jurisdictions  where  the  seal 
does  not  dispense  with  the  necessity  for  a  consideration,  it  may  be 
shown,  where  the  promise  only  appears  in  writing,  that  no  consid- 

"  Grand  Tower  R.  Co.  v.  Walton  (111.  Sup.)  37  N.  E,  Rep.  920;  Bwing  v.  Wil- 
son, 132  Ind.  223,  31  N.  E.  Rep.  Co;  Hick  v.  Thomas,  90  Cal.  289,  27  Pac.  Rep. 
208,  370;  Cooper  v.  Flnke,  38  Minn.  2,  35  N.  W.  Rep.  4C9;  Lewis  v.  Wil- 
loughby,  43  Minn.  307,  43  N.  W.  Rep.  439;  Anderson  ▼.  Walter,  34  Mich.  113; 
Wanner  V;  LaiwUSt  137  Pa,  St  Gl,  20  Atl.  Rep.  950;  Universal  Fashion  Co. 
vTHOnner,  19  N.  Y.  Supp.  C2;  Kranlch  v.  Sherwood  (Mich.)  52  N.  W.  Rep. 
741;  Peck  v.  Jenison  (Mich.)  58  N.  W.  Rep.  312;  Scrogin  v.  Wood  (Iowa; 
54  N.  W.  Rep.  437;  Cove^v^  Mnnaway,  lAJH^'St  338,  8  Aa  Rep.  393;  HIcki 
T.  Stevens,  121  IIlI^SG,  if  N.  E.  Rep.  241. 

IS  Allen  V.  Hawks,  13  Pick.  (Muss.)  79;  Friend  v.  Miller,  52  Kan.  139,  34 
Paa  Rep.  397;  Buffendeau  v.  Brooks,  28  Cal.  G42;  Beadles  v.  McElratb,  85 
Ky.  230,  3  a  W.  Rep.  152;  Totten  v.  United  States,  92  U.  S.  105;  New  Eng- 
land  Mortgage  Co.  v.  Gay,  33  Fed.  Rep.  630;  Benlcia  Agricultural  Workfl  t. 
Bates   (Cal.)  32   Pac.   Rep.   938. 


Ch.  10]  RULES  RELATING  TO  EVIDENCE.  571 

eration  was  given  for  the  promise.*^  In  case  of  a  deed,  at  common 
law,  want  of  consideration  cannot  ordinarily  be  shown,  because  its 
validity  does  not  depend  on  consideration,  but  on  its  form;  but, 
where  fraud  or  undue  influence  is  alleged  against  the  validity  of 
the  deed,  the  absence  or  inadequacy  of  consideration  may  be 
shown  in  corroboration  of  other  evidence  tending  to  sustain  the 
allegation. 

Apart  from  such  circumstances  as  these,  it  is  permissible  to  prove 
a  parol  condition  suspending  the  operation  of  the  contract;  and 
this  applies  both  to  deeds  and  simple  contracts.  A  deed,  for  in- 
stance, may  be  shown  to  have  been  signed,  or  to  have  been  delivered 
to  a  third  person  subject  to  the  happening  of  an  event  or  the  doing 
of  an  act  In  the  latter  case,  until  the  event  happens,  or  the  act 
is  done,  the  deed  remains  an  escrow,  and  the  terms  upon  which 
it  was  delivered  may  be  proved  by  oral  or  documentary  evidence 
extrinsic  to  the  sealed  instrument;  but,  as  we  have  seen,  this 
cannot  be  where  the  deed  is  delivered  to  the  other  party  himself, 
or  to  his  agent** 

14  As  to  the  conclusiTeness  of  the  recital  of  consideration  in  a  written  con- 
tract or  conveyance,  there  has  been  a  great  deal  of  conflict  in  the  decisions. 
The  New  York  court,  after  an  exhaustive  review  of  the  cases,  has  held  in  a 
leading  case  that  the  consideration  clause  in  a  conveyance  is  only  prima 
fade  evidence  of  a  consideration,  except  for  the  purpose  of  giving  effect  to 
the  operative  words  of  the  conveyance,  and  that  to  that  end,  and  that  alone, 
Is  It  conclusive.  The  rule.  It  seems,  applies  to  all  written  contracts;  and, 
though  there  may  be  cases  to  the  contrary,  It  is  the  prevailing  doctrine  in 
this  country.  McCrea  v.  Purmort,  16  Wend.  (N.  Y.)  460;  Belles  v.  Sachs,  37 
Minn.  315,  33  N.  W.  Rep.  862;  Goodspeed  v.  Fuller,  46  Me.  141;  Rhine  v. 
EUen,  36  Cal.  362;  MlUer  v.  Edgerton,  38  Kan.  36,  15  Pac.  Rep.  894;  Hall  v. 
Knappenberger  (Mo.  Sup.)  6  S.  W.  Rep.  381;  Nichols,  Shepard  &  Co.  v.  Burch, 
128  Ind.  324,  27  N.  E.  Rep.  737;  Fechhelmer  v.  Trounstlne.  15  Colo.  386,  24 
Pac  Rep.  882;  Lanier  v.  Faust,  81  Tex.  186.  16  S.  W.  Rep.  094;  Barbee 
V.  Baji)ee,  109  N.  C.  299,  13  S.  E.  Rep.  215,  792;  Mobile  Bank  y.  McDon- 
nelU  80  Ala.  434,  8  South.  Rep.  137;  Macomb  v.  Wilkinson,  83  Mich.  486, 
47  N.  W.  Rep.  336;  Halpin  v.  Stone,  78  Wis.  183.  47  N.  W.  Rep.  177; 
Ewing  V.  Wilson,  132  Ind.  223,  31  N.  E.  Rep.  64;  Louisville  Ry.  Co.  v.  Neafus 
(Ky.)  18  &  W.  Rep.  1030;  HaU  v.  Solomon,  61  Conn.  476,  23  Atl.  Rep.  876; 
Baford  v.  Shannon,  (Ala.)  10  South.  Rep.  263;  Silvers  v.  Potters,  48  N.  J.  Eq. 
539»  22  Ati.  Rep.  584;  HIU  v.  Whidden,  158  Mass.  267,  33  N.  E.  Rep.  526; 
Bristol  Bank  v.  Stlger  (Iowa)  53  N.  W.  Rep.  265. 

i»  Ante,  p.  78;  Hubbard  v.  Greeley,  84  Me.  340,  24  AU.  Rep.  799;  Richards 
T.  Day,  18  N.  Y.  Supp.  733;  Haworth  v.  Norrls,  28  Fla.  763,  10  South.  Rep. 
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So,  also,  with  simple  contracts  in  writing.  Evidence  may  be 
given  to  the  effect  that  a  document  purporting  to  be  a  contract  is  not 
so  in  fact.  It  may  be  dependent  upon  a  condition  not  expressed 
in  the  document,  so  that,  until  the  condition  happens,  the  parties 
agree  that  the  written  contract  is  to  remain  inoperative.  In 
a  case  involving  this  point,  the  law  was  stated  as  follows: 
"The  point  made  is  that  this  is  a  written  agreement,  absolute 
on  the  face  of  it,  and  that  evidence  was  adduced  to  show  it  was 
conditional:  and,  if  that  had  been  so,  it  would  have  been  wrong. 
But  I  am  of  opinion  that  the  evidence  showed  that  in  fact  there 
was  never  an  agreement  at  all.  The  production  of  a  paper  pur- 
porting to  be  an  agreement  by  a  party,  with  his  signature  attached, 
affords  a  strong  presumption  that  it  is  his  written  agreement;  and 
if,  in  fact,  he  did  sign  the  paper  animo  contrahendi,  the  terms  con- 
tained in  it  are  conclusive,  and  cannot  be  varied  by  parol  evidence. 
But  in  the  present  case  the  defense  begins  one  step  earlier.  The 
parties  met  and  expressly  stated  to  each  other  that  though  for  con- 
venience they  would  then  sign  the  memorandum  of  the  terms, 
yet  they  were  not  to  sign  it  as  an  agreement  until  Abemethie 
was  consulted.  I  grant  the  risk  that  such  a  defense  may  be  set  up 
without  ground,  and  I  agree  that  a  jury  should  therefore  always 
look  on  such  a  defense  with  suspicion ;  but,  if  it  be  proved  that  in 
fact  the  paper  was  signed  with  the  express  intention  that  it  should 
not  be  an  agreement,  the  other  party  cannot  fix  it  as  an  agree- 
ment upon  those  so  signing.  The  distinction  in  point  of  law  is 
that  evidence  to  vary  the  terms  of  an  agreement  in  writing  is  not 
admissible,  but  evidence  to  show  that  there  is  not  an  agreement 
at  all  is  admissible."  ^* 

18;  Gregory  ▼.  LltUeJohn,  25  Neb.  3(58. 41  N.  W.  Rep.  253;  note  17,  Infra.  Proof 
that  the  parties  who  signed  a  bond  did  so  on  the  condition  that  other  persozu 
named  therein  as  sureties  would  also  sign  it  is  competent  to  show  that  It 
was  never  completely  executed.  State  v.  V^^allis,  57  Ark.  64,  20  S.  W.  Bep. 
811. 

10  Pym  V.  Campbell,  G  El.  &  Bl.  370.  And  see  McFarland  v.  Sikes,  54  Gonn. 
250,  7  Atl.  Rep.  408;  Wilson  v.  Powers,  131  Mass.  539;  Ware  v.  Allen,  128 
U.  S.  590,  9  Sup.  Ct  Rep.  174;  Juilliard  v.  Chaffee,  92  N.  Y.  529;  Reynolds  v. 
Robinson,  110  N.  Y.  654,  IS  N.  E.  Rep.  127;  Lip.scomb  v.  Lipscomb,  32  S.  a 
243,  10  S.  E.  Rep.  029;  Solenberger  v.  GUbert,  86  Va  778,  11  S.  B.  Rep.  T89; 
Humphreys  v.  Railroad  Co..  88  Va.  431,  13  S.  E.  Rep.  985;  Gibbons  v.  Elils, 
83  Wis.  434,  53  N.  W.  Rep.  701.    This  rule,  in  the  absence  of  fraud,  does  not 
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SAME— EVIDENCE  AS  TO  THE  TERMS  OF  THE  CONTRACT. 

SMS.  Parol  eTidence  as  to  the  terms  of  a  contract  which 
appears  to  be  complete  in  writing  is  inadmissible,  except 

(a)  To  prove  terms  which  are  supplementary  or  col- 

lateral to  so  much  of  the  agreement  as  is  in 
writing. 

(b)  To  explain  terms  of  the  contract  which  need  ex- 

planation, as,  for  instance, 

(1)  To  identity  parties. 

(2)  To  identify  subject-matter. 

(3)  To  show  the  application  of  words  or  phrases. 

(c)  To  introduce  a  custom  or  usage  into  the  contract. 

(d)  In  the  application  by  courts  of  equity  of  their  pe- 

culiar remedies  in  cases  of  mistake. 

The  admissibility  of  extrinsic  evidence  affecting  the  terms  of 
a  contract  is  narrowed  to  a  small  compass,  for,  as  we  have  already 
said,  it  is  the  general  rule  that  the  written  record  of  a  contract 
must  not  be  varied  or  added  to  by  verbal  evidence  of  what  was 
the  intention  of  the  parties.^^     The  exceptions  to  this  rale  have 

permit  parol  evidence  of  an  agreement  ^ntemporaneous  with  a  written  con- 
tnurt,  sncb  as  a  note  or  bond,  which  has  been  completely  executed  and  finally 
delivered,  so  as  to  take  effect,  that  the  obligee  or  promisee  would  not  enforce 
the  contract,  or  that  the  liability  of  the  obligor  or  promisor  should  be  de- 
pendent upon  a  condition  not  expressed  In  the  writing.  See  the  following  note. 
JT  Bumes  v.  Scott,  117  U.  S.  582,  6  Sup.  Ct  Rep.  805;  White  v.  Boyce,  21 
Fed.  Rep.  228;  Low  y.  Shidabaker,  110  Ind.  67,  10  N.  E.  Rep.  301;  Pierce  v. 
lidwell,  81  Ala.  290,  2  South.  Rep.  15;  Atlee  v.  Bartholomew,  09  Wis.  43,  33 
N.  W.  Rep.  110;  Boffinger  v.  Tuyes,  120  U.  S.  198,  7  Sup.  Ct  Rep.  529;  De 
Long  V.  Lee  aowa)  34  N.  W.  Rep.  618;  Gilbert  v.  Plow  CJo.,  119  U.  S.  491,  7 
Sup.  Ct.  Rep.  805;  WUliams  ▼.  Kent,  67  Md.  350,  10  AtL  Rep.  228;  Warren 
Glass  Woiks  Co.  V.  Keystone  Coal  Co.,  65  Md.  547,  5  AtL  Rep.  253;  Reddiug- 
ton  V.  Lanahan,  59  Md.  429;  Exhaust  Ventilation  Co.  y.  Chicago,  M.  &  St 
P.  Ry.  Co.,  09  Wis.  454,  34  N.  W.  Rep.  500;  Conant  y.  Bank,  121  Ind.  323,  22 
N.  B.  Rep  250;  Merchants'  ft  Farmers'  Nat  Bank  y.  McElwee,  104  N.  a 
306,  10  S.  E.  Rep.  295;  Harrow  Spring  Co.  v.  Harrow  Co.  (Mich.)  61  N.  W. 
R^.  107;  liasper  y.  Heimbach  (Minn.)  55  N.  W.  Rep.  559.  Where,  for  in- 
stance, an  luijttruujent  in  the  form  of  a  promissoi7  note  has  been  giyen,  it 
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been  snortly  stated  in  the  black-letter  text,  but  it  will  be  well 
for  VLB  to  consider  them  more  folly. 
Proof  of  Supplementary  or  Collateral  TerrM. 

If  the  parties  to  a  contract  have  not  pot  all  its  terms  in  writing, 
parol  evidence  of  the  supplementary  terms  is  admissible,  not  to 

cannot  be  shown  by  parol  that  it  was  not  intended  as  a  note,  but  merely  as  a 
memorandum  imposing  no  liability.  Bumes  ▼.  Scott,  supra.  '*Tbe  legal  effect 
of  a  written  contract  is  as  much  within  the  protection  of  the  rule  which  tor- 
bids  the  introduction  of  parol  evidence  as  its  language."  Barry  t.  Ransom, 
12  N.  Y.  464.  In  the  absence  of  fraud,  parol  evidence  Is  not  admissible  to 
show  that  the  obligee,  contemporaneously  with  the  execution  of  a  bond, 
promised  not  to  enforce  It  as  against  one  of  the  parties  who  executed  it 
Towner  v.  Lucas,  13  Grat  (Va.)  703;  Bamett  v.  Barnett,  83  Va.  504,  2  S. 
B.  Rep.  733;  Yeager  ▼.  Yeager  (Pa.  Sup.)  8  AtL  Rep.  579.  Nor,  where  a  writ- 
ten contract  not  under  seal  has  been  fully  executed  and  delivered*  and  noth- 
ing remains  to  be  done  to  complete  it.  Is  parol  evidence  admissible  of  an  un- 
derstanding that  it  should  not  be  operative  according  to  its  terms,  or  that  the 
liability  of  the  promisor,  absolute  on  the  face  of  the  instrument,  was  Intended 
to  be  conditional.  McCormick  Harvesting  Maeh.  Co.  v.  Wilson,  39  Minn.  467, 
40  N.  W.  Rep.  571;  Marquis  v.  Lauretson,  7G  Iowa,  23,  40  N.  W.  Rep.  73; 
Meekins  v.  Newberry,  101  N.  C.  17,  7  S.  B.  Rep.  055;  Thompson  v.  McKee. 
X>  Dak.  172.  37  N.  W.  Rep.  367;  Coapstick  v.  Bosworth,  121  Ind.  6,  22  N.  E. 
Rep.  772;  Dexter  v.  Ohlander,  93  Ala.  441,  9  South.  Rep.  361;  Gamer  v. 
Fite,  93  Ala.  405,  9  South.  Rep.  367;  Englehorn  v.  Reitlinger,  122  N.  Y.  7G. 
25  N.  E.  Rep.  297;  Zlejrler  v.  McFarland,  ^47  Pa.  St  607.  23  AU.  Rep,  1045; 
In  an  action  on  a  note,  foFinstance,  promising  to  pay  a  certain  sum  of  money 
annually  during  the  payee's  life,  evidence  that  it  was  orally  agreed  that  the 
-money  need  not  be  paid,  if  not  needed  for  the  payee's  support,  is  not  admis- 
sible. Osborne  v.  Taylor,  58  Conn.  439,  20  AtL  Rep.  605.  As  to  parol  condi- 
tion suspending  the  operation  of  the  contract,  see  notes  15, 16,  supra.  Parol  evi- 
dence Is  not  admissible  to  show  that  an  absolute  promise  in  a  note  to  pay  money 
is  to  be  performed  only  on  a  contingency.  Curtice  v.  Hokanson.  38  Minn.  510, 
38  N.  W.  Rep.  694;  Harrison  v.  Morrison,  39  Minn.  319,  40  N.  W.  Rep.  66l 
The  rule  that  parol  evidence  is  not  admissible  to  contradict  or  vary  a  written 
-contract  is  confined  to  the  parties  to  the  contract,  or  their  privies;  and  it  does 
not  even  apply  as  between  one  of  the  parties  to  it  and  a  stranger.  Clapp  v. 
Banking  Co.,  50  Ohio  St.  528, 35  N.  E.  Rep.  308;  Highstone  v.  Burdette,  61  Mich. 
54,  27  N.  W.  Rep.  852;  Bruce  v.  Lumber  Co..  87  Va,  381,  13  S.  E.  Rep.  153; 
Fonda  v.  Burton,  03  Vt  355,  22  AtL  Rep.  594;  National  Car  &  Locomotive 
Builder  v.  Cyclone  Snow  Plow  Co.,  49  Minn.  125,  51  N.  W.  Rep.  657;  Grove  v. 
Rentch,  26  Md.  367;  Clerihew  v.  Bank  (Minn.)  52  N.  W.  Rep.  967;  Arbuckle  v. 
fimlth,  74  Mich.  568,  42  N.  W.  Rep.  124;  First  Nat  Bank  v.  Dunn  (N.  J.)  27  AtL 
Rep.  908;  Horn  v.  Hansen  (Minn.)  57  N.  W.  Rep.  816;  Marriner  v.  Dennison, 
-78  Cal.  202,  20  Pac.  Rep.  386. 
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vary,  but  to  complete,  the  written  contract^'  Under  this  rule, 
a  subsequent  agreement  changing  the  terms  of  a  written  contract 
may  be  shown  by  parol  evidence.  It  does  not  contradict,  but  sup- 
plements, the  writing.**  So,  also,  where  a  written  contract  for 
the  sale  of  goods  mentions  the  price,  but  is  silent  as  to  the  terms 
of  payment,  the  terms  may  be  shown  by  parol  evidence.*^  The 
rule,  of  course,  is  not  limited  to  these  cases.  In  an  English  case 
the  plaintiff  had  agreed  to  assign  to  the  defendant  a  contract  for  the 
purchase  of  lands  from  a  third  person.  The  assignment  was 
to  be  made  on  certain  terms,  and  a  memorandum  of  the  agreement 
was  made  in  writing,  from  which,  at  defendant's  request,  some 
of  the  terms  were  omitted,  the  memorandum  being  in  fact  only 
made  in  order  to  obtain  a  conveyance  of  the  land  from  the  third 
person*  When  this  was  done,  and  the  defendant  was  put  in 
possession,  he  refused  to  fulfill  the  omitted  terms,  and,  when  sued, 
contended  that  the  written  memorandum  could  not  be  added  to 
by  parol  evidence.  It  was  held,  however,  that  the  memorandum 
was  "a  mere  piece  of  machinery  obtained  by  the  demurring  de- 
fendant from  the  plaintiffs,  as  subsidiary  to,  and  for  the  purposes 
of,  the  verbal  and  only  real  agreement,  under  circumstances  which 

i»  rotter  ▼.  Hopkins,  25  Wend.  (N.  Y.)  417;  Batterman  t.  Pierce,  8  HIU  (N. 
Y.)  171;  Grferson  v.  Mason,  60  N.  Y.  3&4;  Smith  v.  Wood  (Ind.  Sup.)  32  N.  B. 
Rep.  921;  Holt  v.  Pie.  120  Pa,  St.  425.  14  Ati.  Rep.  389;  Lyon  v.  Lenon,  106 
Ind.  567,  7  N.  B.  Rep.  311;  Raynor  v.  Drew,  72  Cal.  307,  13  Pac,  Rep.  866; 
Reynolds  ▼.  Hassam,  56  Vt  449;  Coates  v.  Sangston,  5  Md.  121;  Walter  A. 
Wood  Mach.  Co.  t.  Gaertner,  55  Mich.  453,  21  N.  W.  Rep.  885;  Lash  v.  Parlln, 
78  Mo.  391;  Louisville  &  C.  R.  Co.  v.  Reynolds,  118  Ind.  170,  20  N.  E.  Rep. 
711;  Bretto  v.  Levlne  (Minn.)  52  N.  W.  Rep.  525;  Mobile  &  M.  Ry.  Co.  ▼. 
Jurey,  111  U.  S.  584,  4  Sup.  Ct  Rep.  666;  Peabody  v.  Bement,  79  Mich.  47, 
44  N.  W.  Rep.  416;  Bank  v.  Cooper,  137  U.  S.  473.  11  Sup.  Ct  Rep.  160. 

i»  Smith  V.  LlUey,  11  R.  1.  119,  20  Atl.  Rep.  227;  Coates  ▼.  Sangston,  5  Md. 
121;  Stalllngs  y.  Gottschalk  (Md.)  26  Ati.  Rep.  524;  Snow  v.  Alley,  151  Mass. 
14,  23  N.  B.  Rep.  570;  Hollowav  y.  Frick.  149  Pa.  StJ78.  24  Atl.  Rep.  201; 
Grace  y.  Lynch,  80  Wis.  166,  49  N.  W.  Rep.  751;  Bannon  y.  Aultman,  80 
Wis.  307,  49  N.  W.  Rep.  967;  Worrell  y.  Forsyth,  141  111.  22,  30  N.  B.  Rep. 
^3.  The  eYidence  may  be  admitted  to  show  not  only  a  subsequent  express 
agreement,  bnt  also  to  show  acts  constituting  an  alteration.  HoUoway  y. 
Frick,  supra. 

>•  Panl  Y.  Owings,  82  Md.  402;  MagiU  y.  Stoddard,  70  Wis.  75,  85  N.  W.  Rep. 
846;  note  22,  infra. 
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would  make  the  use  of  it  for  any  purpose  inconsistent  with  that 
agreement  dishonest  and  fraudulent"'* 

Again,  evidence  maj  be  given  of  a  verbal  agreement  collateral 
to  the  written  contract,  subjecting  it  to  a  term  unexpressed  in  its 
contents;  but  such  a  term  cannot  be  enforced  if  it  is  contrary  to 
the  tenor  of  the  writing.**  **No  doubt,  as  a  rule  of  law,  if  parties 
enter  into  negotiations  affecting  the  teims  of  a  bargain,  and  after- 
wards reduce  it  into  writing,  verbal  evidence  will  not  be  admitted 
to  introduce  additional  tenns  into  the  agivement;  but,  neverthe- 
less, what  is  called  a  'collateral  agreement,'  where  the  parties  have 
entered  into  an  agreement  for  a  lease,  or  for  any  other  deed  under 
seal,  may  be  made  in  consideration  of  one  of  the  parties  executing 
that  deed,  unless,  of  course,  the  stipulation  contradicts  the  terms  of 
the  deed  itselL  I  quite  agree  that  an  agi-eement  of  that  kind  is 
to  be  rather  closely  watched,  and  that  we  should  not  admit  it 
without  seeing  clearly  that  it  is  substantially  proved."** 

•1  Jervls  V.  Berrldge,  8  Ch.  App.  351. 

«t  Lindley  v.  Lacy,  17  C.  B.  (N.  S.)  578;  Ayer  v.  Manufacturing  Ca,  147 
Mass.  46,  10  N.  E.  Rep.  7r»4;  Chapin  v.  Dobson,  78  N.  Y.  74;  McConnick  v. 
Cbeevers,  124  Mass.  2G2;  Carr  v.  Dooley,  119  Mass,  294;  Crosman  y.  Fuller. 
17  Pick.  (Mass.)  171;  Hersey  ▼.  Verrill,  39  Me  271;  Bonney  v.  MorrlU,  57  Me. 
808;  Walker  v.  France,  112  Pa^StJ>fl3,  5  Ati.  Rep.  208;  Roberts  ▼.  Bonaparte. 
73  MdnWr^rrATriTep.  Si^TTralmer  V.  Roath,  86  Mich.  002.  49  N.  W.  Rep. 
590;  Durkin  v.  Cobleigb  (Mass.)  30  N.  E.  Rep.  474;  Phoenix  Pub.  Go.  v. 
Clothing  Co.  (Mlun.)  55  N.  W.  Rep.  912;  Keen  t.  Beckman,  66  Iowa,  672,  24 
N.  W.  Rep.  270.  Parol  evidence  is  admissible  to  show  that  persons  signed  a 
note  as  sureties  only,  or  that  they  signed  as  principals,  and  not  as  sureties. 
"The  fact  Is  coUat^al  to  the  contract,  proving  simply  the  relation  of  the  pa^ 
ties."  Hubbard  ▼.  Gumey.  64  N.  Y.  457.  And  see  Otis  v.  Van  Storch,  15  K. 
I.  41,  23  Ati.  Rep.  39;  Bradley  Fertilizer  Co.  y.  Caswell  (Vt)  26  AtL  Rep.  950; 
Vestal  T.  Kuight,  54  Ark.  97,  15  S.  W.  Rep.  17;  Bulkeley  ▼.  House,  62  Conn. 
459.  26  AU.  Rep.  352;  Trustees  v.  Southard,  31  Ul.  App.  359.  It  is  otherwise, 
however,  in  the  case  of  boud&  *'In  the  case  of  a  lK>nd,  the  fact  as  to  what 
relation  the  signera  bear  thereto  is  not  collateral  to  the  omtract,  but  te 
clearly  and  uniHiuivocally  expressed  upon  its  face  and  in  the  body  of  the 
instrument  To  change  that  relation  by  oral  evidence  changes  the  terms  and 
legal  effect  of  the  instrument  itself."  Coots  v.  Farnsworth,  61  Mich.  497,  2S 
N.  W.  Rep.  534.  Where  a  note  or  other  written  contract  specifies  no  time  for 
payment,  parol  evidence  of  a  contemporaneous  agreement  as  to  the  time  of 
payment  is  admissible.  Homer  v.  Horner,  145  Pa.  St  268,  23  AtL  Rep.  441; 
Sivers  v.  Sivers  (Cal.)  82  PacT  Rep.lJnT  ndlfe  KO,  UUlifTi. 

••  Erskine  v.  Adeane,  8  Ch.  App.  756. 
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ExplanaJtion  of  Terms, 

Parol  eTidence  is  also  admissible,  where  it  is  necessary  in  order 
to  explain  the  terms  of  a  written  contract  Explanation  of  terms 
may  merely  amount  to  evidence  of  the  identity  of  the  parties  to 
the  contract,  as  where  two  persons  have  the  same  name,  or  where 
an  agent  has  contracted  in  his  own  name,  but  on  behalf  of  a  prin- 
cipal whose  name  or  whose  existence  he  failed  to  disclose.**  Or, 
again,  it  may  be  a  description  of  the  subject-matter  of  a  contract 
that  needs  explanation.  Where,  for  instance,  persons  agreed  to 
buy  from  another  certain  wool,  which  was  described  as  "your  wool,*' 
and  the  right  of  the  seller  to  introduce  evidence  of  the  quality  and 
quantity  of  the  wool  was  disputed,  the  evidence  was  held  admissible. 
**I  am  oi  opinion,''  it  was  said,  "that  the  plaintiffs  are  entitled  to 
sncceed.  I  assume  that  they  must  prove  a  written  contract,  and 
that  that  contract  must  contain  all  the  material  terms.  The  con- 
tract here  is  most  explicit  It  is  to  purchase  of  the  plaintiffs 
*yonp  wool,'  at  16a  a  stone,  to  be  delivered  at  Liverpool.     The  oral 

»*  Wake  V.  Harrop,  6  Hurl.  &  N.  768;  Darrow  v.  Produce  Co.,  57  Fed.  Rep. 
463;  Mobberly  v.  Mobberly,  CO  Md.  376;  HartsBeH  v.  Crumb,  90  Mo.  629,  3  S. 
W.  Bep.  59;  Cleveland  v.  Bumham,  64  Wis.  347,  25  N.  W.  Rep.  407;  Sauer  v. 
Brinker,  77  Mo.  2S9;  Simpson  v.  DIx,  131  Mass.  179;  Martin  v.  Smith,  65 
Miss.  1,  3  South.  Rep.  83;  Johnson  v.  Pennell,  67  Iowa,  669,  25  N.  W.  Rep. 
874;  Wakefield  v.  Brown,  38  Minn.  361,  37  N.  W.  Rep.  788;  LouisviUe,  etc. 
By.  Oo.  V.  Power,  119  Ind.  269,  21  N.  B.  Rep.  751;  Barkley  v.  Tarrant,  20 
S.  a  574;  Rnmbongh  v.  Southern  Imp.  Co.,  106  N.  C.  461,  11  S.  E.  Rep.  528; 
Northern  Nat  Bank  y.  Lewis,  78  Wis.  475.  47  N.  W.  Rep.  834;  BarUett  v. 
Remington,  59  N.  H.  364.  Where,  for  instance,  a  writing  describes  one  of  the 
parties  as  the  *'First  National  Bank,*'  parol  evidence  is  admissible  to  show 
that  the  "First  National  Bank  of  C."  was  meant  First  Nat  Bank  v.  North 
(S.  D.)  51  N.  W.  Rep.  96.  The  writing,  however,  cannot  be  contradicted  as  to 
the  parties.  Parol  evidence,  for  instance,  is  not  admissible  to  show  that  an 
order  reading  ''Ship  to  me,"  and  signed  "6.  G.  Bander,"  was  intended  to  be 
the  order  of  the  firm  of  "George  G.  Bauder  &  Co."  Osgood  v.  Bander,  82 
Iowa,  171,  47  N.  W.  Rep.  1001.  A  person  who  has  contracted  in  his  own  name 
cannot  to  escape  liability  himself,  show  that  he  intended  to  bind  another. 
Dexter  v.  Ohlander,  93  Ala,  441,  9  South.  Rep.  361;  Williams  v.  Printing  Co., 
43  Minn.  537,  45  N.  W.  Rep.  1133;  Cream  City  Glass  Co.  v.  Friedlander  (Wis.) 
54  N.  W.  Rep.  28.  Contra,  where  the  maker  of  a  note  affixes  to  his  signature 
the  letters  "Agt"  Keiden  v.  Winegar  (Mich.)  54  N.  W.  Rep.  901.  As  to  the  ad- 
mlsslbility  of  evidence  to  show  the  relation  of  signers  of  an  instrument  in 
respect  of  whether  they  are  principals  or  sureties,  see  note  22,  supra. 
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evidence  is  undoubtedly  admissible  to  identify  the  subject-matter 
of  the  contract,  and  to  show  what  'your  wool'  really  waa.  The 
judge,  who  has  to  construe  the  written  document,  cannot  have 
judicial  knowledge  of  the  subject-matter,  and  evidence  has  been 
invariably  allowed  to  identify  it"*" 

Again,  it  may  be  necessary  to  explain  some  word  or  clause  in 
the  writing,  not  describing  the  subject-matter  of  the  contract, 
but  describing  the  amount  and  character  of  the  responsibility 
which  one  of  the  parties  takes  upon  himself  as  to  the  conditions  of 
the  contract.  Where,  for  instance,  a  person  accepted  an  order 
•upon  him  by  one  who  had  contracted  to  do  certain  work  for  him, 
"to  be  paid  out  of  the  last  installment,"  evidence  was  admitted  to 
show  that  the  meaning  of  the  words  quoted  was  that  the  order  was 
•only  to  be  paid  out  of  the  last  payment  to  a  certain  person  pro- 
vided for  in  the  contract,  and  that,  if  that  person  did  not  fulfill  his 
contract  so  that  the  last  payment  would  become  due  and  payable, 
there  should  be  no  liability  on  the  order.^'     So,  also,  where  a 

tB  Macdonald  v.  Longbottom,  1  El.  &  El.  077;  Lyman  v.  Gedney,  114  lU. 
^88,  29  N.  E.  Rep.  282;  Bulklej  v.  Devine,  127  111.  406,  20  N.  B.  Rep.  IG; 
Clark  V.  Coffin  Co.,  125  Ind.  277»  25  N.  E.  Rep.  288;  Thompson  v.  Stewart 
60  Iowa,  223,  14  N.  W.  Rep.  247;  Adams  v.  Morgan.  150  Mass.  143,  22  N. 
E.  Rep.  708;  Thornell  v.  City  of  Brockton,  141  Mas&  151.  6  N.  E.  Rep.  74; 
Barrett  v.  Murphy.  140  Masd.  133,  2  N.  E.  Rep.  833;  Warner  v.  MUtenberger, 
21  Md.  265;  Stockham  v.  Stockham,  32  Md.  196;  Busby  v.  Bush,  79  Tex.  650, 
15  S.  W.  Rep.  638;  Thacker  v.  Howell  (Ky.)  26  S.  W.  Rep.  719;  Rapley  v. 
Klugh  (S.  C.)  18  S.  E.  Rep.  680;  Merriam  v.  United  States,  107  U.  S.  437,  2 
Sup.  Ct  Rep.  536;  Reed  v.  Insurance  Co.,  95  U.  S.  23. 

s«  Proctor  v.  Hartigan,  143  Mass.  462,  9  N.  E.  Rep.  841.  So,  where  a  contract 
provided  that  chemicals  should  be  furnished  at  the  "ruling  market  rates," 
and  it  appeared  that  the  market  rates  of  importers  were  a  trifle  below  those 
of  jobbers,  evidence  was  admitted  to  show  which  of  the  market  rates  the 
.parties  meant  Manchester  Paper  Co.  v.  Moore,  104  N.  Y.  080.  10  N.  E.  Rep. 
861.  And  see  Ferguson  v.  Davis,  65  Mich.  677,  32  N.  W.  Rep.  892;  Wickes 
Bros.  V.  Electric  Light  Co.,  70  Mich.  322,  38  N.  W.  Rep.  299;  Rhodes  v.  Wil- 
:son,  12  Colo.  65,  20  Pac.  Rep.  746;  Roberts  v.  Bonaparte,  73  Md.  191,  20  Atl. 
Rep.  918;  Clay  v.  Field,  138  U.  S.  461,  11  Sup.  Ct.  Rep.  419;  Macdonald  v. 
Dana,  154  Mass.  152,  27  N.  E.  Rep.  993;  City  of  Elgin  v.  Joslyn,  36  IIL  App. 
301;  Id.  (IIL  Sup.)  26  N.  E.  Rep.  1090;  Fawkner  v.  Wall-Paper  Co.  (Iowa) 
49  N.  W.  Rep.  1003;  Hurd  v.  Bovee,  7  N.  Y.  Supp.  241;  Id.,  1:j4  N.  Y.  595.31 
N.  E.  Rep.  624;  Durr  v.  Chase  (Mass.)  36  N.  E.  Rep.  741;  Halladay  v.  Hess, 
147  IIL  588,  35  N.  E.  Rep.  3S0. 
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vessel  is  warranted  "seaworthy,"  a  house  promised  to  be  kept  "in 
tenantable  repair,"  or  a  thing  undertaken  to  be  done  in  a  "reason- 
able manner,"  parol  evidence  is  admissible  to  show  the  application 
of  these  phrases  to  the  subject-matter  of  the  contract,  so  as  to 
ascertain  the  intention  of  the  parties.  In  every  policy  of  marine 
insurance  there  is  an  implied  warranty  by  the  assured  that  the 
vessel  is  "seaworthy."  In  an  action  on  such  a  policy,  in  which  evi- 
dence was  held  admissible  to  show  that  the  word  "seaworthy" 
was  understood  in  a  modified  sense  with  reference  to  the  particular 
vessel  and  voyage,  the  rule  above  stated  was  thus  explained:  "It 
is  always  permitted  to  give  extrinsic  evidence  to  apply  a  written 
contract,  and  show  what  was  the  subject-matter  to  which  it  refers. 
When  the  stipulations  in  the  contract  are  expressed  in  terms  which 
are  to  be  understood,  as  logicians  say,  not  simpliciter,  sed  secundum 
quid,  the  extent  and  the  obligation  cast  upon  the  party  may  vary 
greatly  according  to  what  the  parol  evidence  shows  the  subject- 
matter  to  be;  but  this  does  not  contradict  or  vary  the  contract 
For  example,  in  a  demise  of  a  house  with  a  covenant  to  keep  it 
Jn  tenantable  repair,  it  is  legitimate  to  inquire  whether  the  house 
be  an  old  one  in  St  Giles',  or  a  new  palace  in  Grosvenor  square 
for  the  purpose  of  ascertaining  whether  the  tenant  has  complied 
with  his  covenant,  for  that  which  would  be  repair  in  a  house  of 
the  one  class  is  not  so  when  applied  to  a  house  of  the  other.*'  So, 
suppose  a  sale  of  a  horse  warranted  to  go  well  in  harness;  ihe 
qualities  necessary  to  constitute  a  good  goer  in  harness  would  be 
different  in  a  pony  fit  to  draw  a  lady's  carriage  or  a  dray  horse; 
or  in  a  lease  of  Whiteacre  for  a  year  with  an  express  contract  to 
cultivate  it  in  a  proper  manner,  the  quantity  of  labor  and  manure 
which  the  tenant  would  have  to  bestow  must  be  different  according 
as  Whiteacre  consists  of  hop  gardens  or  meadows.  In  each  of  these 
cases  you  legitimately  inquire  what  is  the  subject-matter  of  the 
contract,  and  then  the  terms  of  the  stipulation  are  to  be  under- 
stood, not  simpliciter,  but  secundum  quid.  The  two  last  instances 
I  have  supposed  are  not,  as  far  as  I  know»  decided  cases;  but  I  give 
them  to  explain  my  meaning  as  examples  of  a  general  rule.  Now, 
:according  to  the  view  already  expressed,  seaworthiness  is  a  term 

^T  Payne  v.  Haine,  IG  Mees.  &  W.  541. 
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relative  to  the  nature  of  the  adventure;  It  is  to  be  understood,  not 
slmpliciter,  but  secundum  quid."  *• 

Gases  of  the  sort  we  have  just  described  are  called  cases  of 
latent  ambiguity,  as  distinguished  from  patent  ambiguities,  where 
words  are  omitted  or  contradict  one  another.  In  the  latter  cases 
explanatory  evidence  is  not  admissible.  Thus^  where  a  bill  of 
exchange  was  drawn  for  one  sum  in  words,  and  the  figures  at 
the  top  were  for  a  larger  amount,  evidence  was  not  admitted  to 
show  that  the  bill  was  intended  to  be  drawn  for  the  latter  amount** 

Evidence  of  Custom  and  Usage. 

Evidence  of  the  custom  or  usage  of  a  trade,  or  of  a  particular 
locality,  is  admissible,  though  it  may  add  a  term  to  a  contract, 
or  may  attach  a  special,  and  sometimes  unnatural,  meaning  to  one 
of  the  terms  expressed.*® 

Same — To  Add  a  Term  to  the  Oontrad. 

As  an  instance  of  a  usage  which  annexes  a  term  to  a  contract, 
vs  e  may  cite  the  warranty  of  seaworthiness  which  by  custom  is 
always  implied  in  a  contract  of  marine  insurance^  though  not 
specially  mentioned.  So,  also,  in  a  case  of  agricultural  customs,  a 
usage  that  the  tenant,  quitting  his  farm  at  Christmas^  was  entitied 
to  reap  grain  sown  the  preceding  autumn,  was  held  in  England  to 
be  annexed  to  his  lease,  though  the  leaae  was  under  seal,  and  was 
silent  on  the  subject'^  And  in  a  New  York  case  it  was  held 
that,  where  a  contract  for  excavating  city  lots  was  silent  as  to 
whom  the  sand  and  dirt  taken  out  should  belong  to,  a  well- 
known  custom  by  which  it  belonged  to  the  excavator,  and  not  to 

ss  Burges  v.  Wickham,  8  Best  &  S.  6G9. 

>•  Sanderson  v.  Piper,  5  Bing.  N.  G.  425. 

«o  Wilcox  V.  Wood.  9  Wend.  (N.  Y.)  346;  RIndskoff  v.  Barrett,  14  Iowa. 
101;  Potter  v.  Morland,  8  Gush.  (Mass.)  384;  Sampson  ▼.  Gazzan,  6  Port 
(Ala.)  123;  Appleinan  v.  Fisher,  34  Md.  540;  Thompson  v.  Brannin  (Ky.)  21 
S.  W.  Rep.  1057;  Swift  Iron  Works  v.  Drury,  37  Ohio  St  242;  Steamboat 
Albatross  v.  Wayne.  16  Ohio,  513;  NewhaU  v.  Appleton,  114  N.  Y.  140,  21 
N.  E.  Rep.  105;  Patterson  v.  Crowther,  70  Md.  124,  16  Atl.  Rep.  531;  BrowD 
Ghemical  Go.  v.  Atkinson,  01  N.  G.  389;  McGuUough  v.  Hellwig,  66  Md.  269, 
7  Atl.  Rep.  455;  Kraft  v.  Faucher,  44  Md.  216;  Breen  v.  Moran  (Minn.)  53 
N.  W.  Rep.  755. 

•1  Wigglesworth  v.  DoUison,  1  Smith,  Lead.  Gas.  594. 
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the  owner  of  the  lots,  might  be  shown  as  evidence  of  the  contract'* 
The  principle  on  which  usages  are  so  annexed  has  been  said  to 
rest  on  the  "presumption  that  in  such  transactions  the  parties 
did  not  mean  to  express  in  writing  the  whole  of  the  contract  by 
which  they  intended  to  be  bound,  but  to  contract  with  reference 
to  those  known  usages**'*' 

Same — To  Explain  Terms. 

Proof  of  custom  and  usage  is  also  admissible  to  explain  words 
and  phrases  in  contracts,  where  they  are  commercial  termSi  or  other- 
wise subject  to  known  customs.  The  principle  on  which  such  ex- 
planation  is  admitted  has  been  said  to  be  ^^that  words  perfectly 
onambiguous  in  their  ordinary  meaning  are  used  by  the  contractors 
in  a  different  sense  from  that.  ♦  •  •  in  such  cases  the  evidence 
neither  adds  to,  nor  qualifies,  nor  contradicts  the  written  contract; 
it  only  ascertains  it  by  expounding  the  language."  ■*  As  illustrat- 
ing this  rule,  in  commercial  contracts  in  the  case  of  charter  parties 
in  which  the  days  allowed  for  unloading  the  ship  are  to  commence 
^on  arrival"  at  the  port  of  discharge,  evidence  may  be  given  to  show 
what  is  commonly  understood  to  be  the  port;  for  some  ports  are 
of  large  area,  and,  by  custom,  "arrival"  is  understood  to  mean 
arriving  at  a  particular  spot  in  the  port*'  Another  illustration 
is  a  case  in  which  a  covenant  by  the  lessee  of  a  rabbit  warren 
that  he  would  leave  10,000  rabbits  on  the  warren  was  explained 
by  evidence  of  a  usage  of  the  locality  to  mean  12,000,  because 

M  Cooper  ▼.  Kane,  19  Wend.  (N..Y.)  38a     And  see  Hewitt  v.  Lumber  Co., 
77  Wis.  548,  46  N.  W.  Rep.  822. 

•>  Button  ▼.  Warren,  1  Mees.  &  W.  460;  Appleman  ▼.  Fisher,  34  Md.  540. 

<«  Brown  y.  Byrne,  3  El.  &  Bl.  703,  at  page  716.  And  see  Van  Camp 
Packing  Co.  v.  Hartman,  12C  Ind.  177,  25  N.  E.  Rep.  901;  Scott  v.  Hartley, 
126  Ind.  239, 25  N.  E.  Rep.  820;  Atkinson  v.  TruesdeU,  6  N.  Y.  Supp.  500, 127  N. 
Y.  230,  27  N.  E.  Rep.  844;  Dana  7.  Fielder,  12  N.  Y.  40;  Smith  v.  Wright,  1 
Caines  (N.  Y.)  43;  Colt  ▼.  Insurance  Co.,  7  Johns.  (N.  Y.)  385;  Drury  ▼.  Young, 
58  Md.  546;  Myers  ▼.  Tibbals,  72  Cal.  278,  13  Pac.  Rep.  695;  Susquehanna 
Fertilizer  Co.  v.  White,  66  Md.  444,  7  Atl.  Rep.  802;  Myers  ▼.  Walker,  24 
lU.  133;  Lonergan  y.  Stewart,  55  111.  44;  Packard  ▼.  Van  Schoick,  58  IlL 
79;  Long  v.  Davidson,  101  N.  C.  170,  7  S.  E.  Rep.  758;  Evans  v.  Manufacturing 
Co.,  118  Mo.  548,  24  S.  W.  Rep.  175;  Callahan  v.  Stanley,  57  Cal.  476;  EU- 
maker  ▼.  EUmaker.  4  Watts  (Pa.)  89. 
'     H  Xordon  Steam  Co.  v.  Denipsey,  1  C.  P.  Div.  654. 
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1,000  meant  1,200.**     There  have  been  similar  decisions  in  this 
country,  but  this  case  has  been  criticised. 

Closely  connected  with  this  principle  is  the  admissibility  of 
expert  testimony  to  explain  terms  of  art  or  technical  phrases 
when  used  in  documents.'^ 

Same — Requisites  of  Custom  or  Usage, 

In  order  that  a  custom  or  usage  may  affect  a  contract,  either  by 
adding  or  explaining  terms,  it  must  meet  certain  requirements. 

In  the  first  place,  the  usage  must  have  been  established  at  the 
time  the  contract  was  made.  It  need  not  have  existed  for  any 
particular  length  of  time,  but  it  must  have  been  recognized  as  an 
existing  rule,  not  only  up  to  and  at  the  date  of  the  contract,  but 
for  a  suflficient  time  before  the  contract  to  have  become  generally 
knowa'*  This  rule  that  the  usage  must  have  been  established 
includes  several  other  rules  which  have  sometimes  been  stated  sepa- 
rately, namely,  that  it  must  have  been  uniform  and  certain,"  con- 

<•  Smith  V.  Wilson,  3  Barn.  &  Adol.  72S;  Soulier  v.  Kellerman,  18  Mo. 
609.  In  an  action  for  mason  work  at  a  specified  price  per  perch,  where  the 
dispute  Is  as  to  the  number  of  perches  contained  in  the  work,  a  uniform, 
universal,  and  notorious  custom  of  measurement  among  masons  is  binding* 
though  the  result  of  such  measurement  is  greater  than  the  actual  coo- 
tents.  ^McCullough  V.  Ashljridge,  ir.K  p*^,  fJtt  iaa  26  Atl.  Rep.  10;  Hinton 
V.  LockeTo  iiiil  K^-  I./437.  But  see  Sweeney  v.  Thomason,  9  Lea  (Tenn.) 
359;  Wilkinson  v.  Williamson,  76  Ala.  103;  Barlow  ▼.  Lambert,  2S  Ala. 
704;  post,  p.  580. 

»T  Hill  v.  Evans,  31  L.  J.  Ch.  457;  Dana  v.  Fielder,  12  N.  Y.  40;  Fruin  t. 
Railway  Co.,  89  Mo.  397.  14  S.  W.  Rep.  557;  Gauch  v.  Insurance  Co..  88  lU. 
251;  Reed  v.  Hobbs,  2  Scam.  (IIL)  297;  Jones  v.  Anderson,  82  Ala.  302.  2 
South.  Rep.  911;  AVelsh  v.  Huckestgl"   i^^  ^<^   St  27,  25  Atl.  Rep.  138. 

«•  Adams  ▼.  Otterback,  15  HowTB^;  Wilson  v.  Bauman,  80  111.  493;  Pack- 
ard v.  Van  Schoick,  58  111.  79;  Ulmer  v.  Famsworth,  80  Me.  500,  15  Atl. 
Rep.  65;  Hall  v.  Storrs,  7  Wis.  253;  Amhlpr  v,  phtuina  1.^2  pa.  St  167.  19 
Atl.  Rep.  71;  Corcoran  t.  rhpsa.  1.^1  Pr.  St.  356,  18  Atl.  Rep.  876;  Thomp- 
son V.  Hamilton.  12  rick."  (Mass.)  425;  Smith  v.  Wright,  1  Caines  (N.  Y.)  43; 
Leach  v.  Perkins,  17  Me.  462;  Cooper  v.  Berry,  21  Ga.  526;  Buford  v.  Tucker, 
44  Ala.  89;  Alabama  &  T.  R.  R.  Co.  v.  Kidd,  35  Ala.  209. 

«•  Foley  V.  Mason,  6  Md.  37;  Murray  y.  Spencer,  24  Md.  520;  Hibbard  t. 
Peek.  75  Wia  619,  44  N.  W.  Rep.  641;  Voa  v.  Robinson.  9  Johns.  (N.  Y.)  192; 
Oelricks  v.  Ford,  23  How.  49;  Minis  v.  Nelson,  43  Fed.  Rep.  777;  Illinois 
Masons'  Benevolent  Soc,  v.  Baldwin,  86  111.  479;  Smith  v.  Hess.  83  Iowa,  238,  4S 
N.  W.  Rep.  1030;   Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  (Mass.)  417;  The 
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tiniied,**  and  peaceable  and  acquiesced  in.**  If  it  does  not  meet 
these  requirements,  it  certainly  cannot  be  regarded  as  established. 

Another  rule  which  is  included  in  this  is  that  a  usage  must  be 
general.  If  it  is  not  so,  it  cannot  be  regarded  as  an  established 
usage,  and  is  not  obligatory  on  the  parties  unless  it  is  expressly 
shown  that  they  knew  of  it,  and  contracted  with  reference  to  it.** 
A  particular  bank,  for  instance,  could  not  alone,  by  adopting  a  rule 
governing  its  own  business,  thereby  establish  a  usage  which  would 
be  obligatory  on  all  persons  dealing  with  it;  nor  could  a  usage 
be  so  established  by  a  single  tradesman,  a  single  railroad  com- 
pany,  or  any  other  one  person  or  corporation.**  It  might  be  ee^- 
tablished,  however,  by  all  the  banks  in  a  certain  city,  or  all  the 
tradesmen  in  a  particular  line  of  business.  Though  confined  to 
a  single  city,  it  would  be  sufficiently  general  to  be  obligatory  on 
all  persons  in  that  city.**  Even  here,  however,  it  would  scarcely 
be  binding  on  persons  living  at  a  distance,  unless  it  were  shown 
affirmatively  that  they  knew  of  it*' 

It  is  a  general  rule  that  the  usage  must  have  been  known  to  the 
parties;  **  but,  if  a  usage  is  established  and  is  general,  it  is  pre- 

Harbinger,  50  Fed.  Kep.  041;  Strong  v.  Railroad  Co.,  15  Mich.  205;  Desha 
Y.  HoUand,  12  Ala.  513;  Hinton  y.  Ck>leman,  45  Wis.  165;  Wallace  y.  Mor- 
gan, 23  Ind.  390. 

«•  Johnson  y.  Stoddard,  100  Mass.  306;  Michigan  Cent  R.  Co.  v.  Coleman. 
28  Mich.  440;  Brent  v.  Cook.  12  B.  Mon.  (Ky.)  267;  Walker  y.  Barron,  6 
Minn.  608  (Gil.  353). 

41  Dixon  Y.  Dunham,  14  IlL  824;  Strong  y.  Railroad  Co.,  15  Mich.  205;  Mc- 
Masters  y.  Railroad  Ca.  69  Pa.  St^74. 

"^  <*Paum'bUU  f,  Ciutvllim,  70  Md.  124,  16  AtL  Rep.  631;  Duling  y.  Railroad 
Co.,  66  Md.  120.  6  Atl.  Rep.  502;  Citlz^s'  Bank  y.  Grafflin,  81  Md.  507; 
MUler  Y.  Moore,  83  Ga.  684,  10  S.  B.  Rep.  360;  Lamb  y.  Henderson,  63  Mich. 
302,  20  N.  W.  Rep.  732. 

4s  Adams  y.  Otterbacfk,  15  How.  639. 

44  Renner  y.  Bank,  9  Wheat  587;  MiUs  y.  Bank,  11  Wheat  431. 

M  German  American  Ins.  Co.  y.  Commercial  Fire  Ins.  Co.,  95  Ala.  469, 
11  South.  Rep.  117;  Chateaugay  Ore  &  Iron  Co.  y.  Blake,  144  U.  S.  476,  12 
Sup.  Ct  Rep.  731;  Simon  y.  Johnson  (Ala.)  13  South.  Rep.  491. 

4«  BliYen  y.  Screw  Co.,  23  How.  420;  Dawson  y.  Kittle,  4  Hill  (N.  Y.)  107; 
Martin  y.  Hall,  26  Mo.  386;  Walsh  y.  Transportation  Co.,  52  Mo.  434; 
Martin  y.  Maynard,  16  N.  H.  105;  Murray  y.  Brooks,  41  Iowa,  45;Sugart 
Y.  Mays.  54  Ga.  654;  Caldwell  y.  Dawson,  4  Mete.  (Ky.)  121;  Janney  y. 
Boyd,  30  Minn.  319,  15  N.  W.  Rep.  308;  Scott  v.  Whitney,  41  Wis.  504;  Power 
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sumed  to  have  been  known  to  them,  and  Is  obligatory  without  affirm- 
ative proof  of  knowledge,  and  even  in  case  of  ignorance.*'  If  it 
is  not  a  general  usage,  or  if,  for  want  of  uniformity,  or  any  other 
reason,  it  cannot  be  held  to  have  been  ^^established"  in  the  sense 
in  which  we  have  used  that  term,  then  it  must  be  affirmatiTelj 
shown  that  the  parties  had  knowledge  of  the  usage  at  the  time 
of  contracting,  and  contracted  with  reference  to  it**  In  order  that 
a  usage  may  be  binding,  it  must  have  been  actually  or  presump- 
tively known  to  both  of  the  parties,  and  not  merely  to  the  party 
who  is  sought  to  be  charged  by  it  If  the  other  party  idid  not 
know  of  it,  he  could  not  have  contracted  with  reference  to  it,  and, 
unless  both  parties  contracted  with  reference  to  it,  it  cannot  be 
read  into  the  contract  Want  of  knowledge  of  the  usage  on  the 
part  of  one  of  them  shows  that  it  could  not  have  entered  into  the 
contract**  As  we  have  said,  however,  a  general  usage  is  pre- 
sumed to  be  known. 

It  is  also  essential  that  a  usage  shall  be  consistent  with  rules 
of  law,  for  ''a  universal  usage  cannot  be  set  up  against  the  general 
law."**    If  it  is  inconsistent  with  any  rule  of  the  coiimon  law.** 

V.  Kane,  5  Wis.  2G5;  Fisher  y.  Sargent,  10  Cush.  (Mass.)  250;  Dodge  r. 
Favor,  15  Gray  (Mass.)  82;  SawteUe  v.  Drew,  122  Mass.  228;  RandaU  r. 
Smith,  63  Me.  105;  Marshall  v.  Perry,  C7  Me.  78;  Searson  v.  Heyward,  1 
Speer  (S.  a)  249. 

4T  Walls  V.  Bailey,  49  N.  T.  404;  Bailey  v.  B^isley,  87  III.  556;  Lonergan 
▼.  Stewart,  55  III.  44;  Blake  v.  Stump,  73  Md.  160,  20  AU.  Rep.  968;  Giren 
V.  Charron,  15  Md.  502;  Carter  v.  Ck>al  (>>.,  77  Pa.  St  286;  Ford  v,  Tlrrdl 
9  Gray  (Mass,)  401;  HQWard~v.  Walker  (Tenn.)  21  S.  W.  Rep*  897;  Austrian 
y.  Springer,  94  Mich.  343,  54  N.  W.  Rep.  50;  Rindskoff  y.  Barrett,  14  Iowa, 
101;  Beatty  v.  Gregory,  17  Iowa,  109;  Barton  y.  McKelway,  22  N.  J.  Law, 
165. 

«•  Ghateaugay  Ore  &  Iron  Co.  v.  Blake.  144  U.  S.  476i  12  Sup.  Gt  Rep. 
731;  Sleght  y.  Hartshorne,  2  Johns.  (N.  Y.)  532;  Allen  v.  Bank.  120  U.  &  20, 
7  Sup.  Ct  Rep.  400;  PenneU  v.  Transportation  Co.,  94  Mich.  247,  53  N.  W. 
Rep.  1049;  Corrigan  v.  Herrin,  44  111.  App.  3G3;  Martin  v.  Mill  C^o.,  49  Ma 
App.  23;   Brunnell  v.  Sawmill  Co..  86  Wis.  587.  57  N.  W.  Rep.  364. 

4»  Nonotuck  Silk  Co.  v.  Fair.  112  Mass.  354;  Ghateaugay  Ore  &  Iron  0)i 
y.  Blake,  supra. 

•0  Meyer  v.  Dremer,  11  C.  B.  (N.  S.)  646. 

fti  First  Nat  Bank  v.  Taliaferro,  72  Md.  164,  19  Atl.  Rep.  364;  Snsqnehanna 
F.  Co.  y.  White,  66  Md.  444,  7  Atl.  Rep.  802;  GallaUn  y.  Bradford,  1  Bibb 
(Ky.)  209;  Dickinson  v.  Gay,  7  Allen  (Mass.)  29;   Cox  v.  O'Riley,  4  Ind.  368; 
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or  with  any  statute,**  or  is  contrary  to  public  policy,"'  it  cannot 
be  recognized.  A  usage,  however,  is  not  contrary  to  rules  of  law 
in  this  sense,  merely  because  it  makes  the  law  applicable  to  the 
particular  contract  ditferent  from  what  it  would  be  if  the  usage 
were  not  imported  into  the  contract  This  is  generally  the  object 
and  the  natural  effect  of  proving  a  usage. 

A  usage  cannot  be  set  up  to  affect  a  contract  if  it  is  unreason- 
able or  oppressive."*  A  usage  of  agents,  for  instance,  in  collecting 
drafts  for  absent  parties,  to  surrender  them  to  the  drawees  at 
maturity,  and,  upon  mere  confidence  in  the  good  credit  of  the 

Hedden  t.  Roberts.  134  ^ass.  38;  Tucker  v.  Smith.  68  Tex.  473.  3  S.  W. 
Bep.  671;  Inglebright  y.  Hammond,  19  Ohio.  337;  Globe  Milling  Co.  ▼.  Ele- 
vator Co.,  44  Minn.  153,  46  N.  W.  Rep.  306;  Bodfish  ▼.  Fox,  23  Me.  90; 
Marshall  v.  Perry.  67  H&,  78;  Winder  v.  Blake,  4  Jones  (N.  C.)  332.  But 
see  Frazier  y.  Warfleld,  13  Md.  279. 

M  Colgate  Y.  Pennsylvania  Co.,  102  N.  Y.  120.  6  N.  E.  Rep.  114;  Ostego 
Bank  y.  Warren,  18  Barb.  (N.  Y.)  290;  Maury  y.  Iron  Co.,  9  Paige  (N.  Y.) 
188;  Cayser  y.  Taylor,  10  Gray  (Mass.)  274;  Trull  v.  Wheeler,  19  Pick. 
(Mass.)  240;  Perkins  y.  Bank,  21  Pick.  (Mass.)  483;  Cutler  y.  Howe,  122 
Mass.  541;  Coleman  y.  McMurdo,  5  Rand.  (Ya.)  51;  Delaplaine  y.  Haxall, 
15  Grat.  (Va.)  457;  Palmer  y.  Transp<»-tatioD  Co.,  76  Hun,  181,  27  N.  Y« 
Supp.  561;  Mansfield  y.  Inhabitants,  15  Gray  (Mass.)  149;  Godcharles  y. 
Wigeman,  113  Pa,_St  431.  6  Atl.  Rep.  354;  MelraiT  y.  McFafiand,"93  Ind. 
46S  Proof  or  usage,  for  instance,  cannot  give  a  dififerent  meauing  to  terms 
than  that  given  by  statute.  Green  v.  Moffett.  22  Mo.  529;  Rodgers  y.  AUen, 
47  N.  H.  529.  Nor  can  proof  of  usage  change  the  statutory  duties  of  an 
officer.  Scribner  y.  Town  of  Hollis,  48  N.  H.  30;  Delaplane  y.  Crenshaw, 
15  Grat  (Va.)  457;  Frazier  y.  Warfleld,  13  Md.  279.  Nor  can  a  Ylolation  of 
the  usury  laws  be  Justified  by  proof  of  usage.  Gore  y.  Lewis,  199  N.  C.  539, 
13  a.  B.  Rep.  909;  Dunham  y.  Gould,  16  Johns.  (N.  Y.)  3G7;  Dunham  y.  Dey, 
13  Johns.  (N.  Y.)  40;  Greene  v.  Tyler,  39  Pa.  St  301. 

M  Raisin  y.  Clark.  41  Md.  158. 

•«Seccomb  y.  Insurance  Co.,  10  Allen  (Mass.)  305;  Blackburn  r.  Mason, 
4  Reports,  297,  68  Law  T.  510;  Minis  y.  Nelson,  43  Fed.  Rep.  777;  Central 
R.  C!o.  Y.  Anderson,  58  Ga.  393;  ^ennsylvap^ft  nniii  no.  v.  ^Sanderson,.  94  Pa. 
St  302;  Whitney  v.  Esson,  99  Mass.  308;  Boexdman  y.  Spooner,  13  Allen 
(Mass.)  353;  Strong  y.  Railroad  Co.,  15  Mich.  205;  Anderson  y.  Whitaker 
(Ala.)  11  South.  Rep.  919;  Nolte  y.  Hill.  30  Ohio  St  186;  Oelrichs  y.  Ford. 
21  Md.  489;  Rosenstock  v.  Tormey,  32  Md.  169;  Beals  v.  Terry,  2  Sandf.  (N.  Y.) 
127;  Haskins  y.  Warren,  115  Mass.  514;  Barksdale  y.  Brown,  1  Nott  &  McO. 
(S.  0.)  517;  GaUatin  y.  Bradford,  1  Bibb  (Ky.)  209;  Christian  y.  Railroad 
Co..  20  Minn.  21  (GU.  12);  Merchants  Ins.  Co.  v.  Prince  (Minn.)  52  N.  W. 
liip.  131;  Jordan  y.  Meredith.  3  Yeates  (Pa.)  318. 
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drawees,  to  take  in  exchange  their  checks  upon  banks,  was  held 
ineffectual  because  unreasonable.  "It  is  not  a  reasonable  usage,*" 
it  was  said,  "that  one  who  collects  a  draft  for  an  absent  parly 
should  be  allowed  to  give  it  up  to  the  drawee,  and  sacrifice  the 
claim  which  the  owner  may  have  on  prior  parties,  upon  the  mere 
receipt  of  a  check  which  may  turn  out  to  be  worthless."  *• 

Finally,  the  usage  must  not  be  inconsistent  with  the  tenns  of  the 
contract,  for  it  is  optional  with  the  parties  to  exclude  the  usage 
if  they  think  fit,  and  to  frame  their  contract  so  as  to  be  repugnaDt 
to  its  operation.**  That  the  parties  intended  to  contract  with  refer- 
ence to  a  usage  is  only  a  presumption,  and  this  presumption  is  over- 
thrown if  the  terms  which  they  have  expressly  introduced  into 
their  contract  are  inconsistent  with  the  usage.  "It  may  be  that 
the  very  object  of  the  express  contract  was  to  avoid  the  effect  of 

••Whitney  v.  Esson,  supra.  "One  of  the  cardinal  rules  by  which  the 
recognition  and  application  of  usages  In  courts  of  law  is  governed  is  that 
they  must  be  reasonable;  that  is,  such  that,  if  incorporated  into  the  ow- 
tract,  and  as  applied  to  the  subject-matter,  they  would  be  Just  and  appro- 
priate stipulations,,  and  not  calculated  to  throw  heavy  and  disproportion- 
ate  burdens  upon  either  party.  *  *  *  If  a  usage  leads  to  cousequenceft 
which  are  absurd,  or  which  could  not  be  fairly  presumed  to  have  been 
contemplated  by  the  parties,  the  presumption  is  repeUed,  which  the  law 
might  otherwise  make,  that  it  was  intended  to  be  adopted  as  a  part  of  the 
contract  Therefore,  coui-ts  of  law  will  not  enforce  unreasonable  or  absurd 
usages,  however  uniform  and  well  known.  Parties,  in  framing  their  con- 
tracts, have  a  right  to  disregard  them,  and  cannot  be  held  to  have  entered 
into  written  stipulations  with  any  refei-ence  to  them."  Seccomb  v.  Insur- 
ance Co.,  supra. 

ft«  Blackett  v.  Assurance  Co..  2  Cromp.  &  J.  244;  CaldweU  v.  Meek,  17  IlL 
220;  Dixon  v.  Dunham,  14  lU.  824;  Home  Ins.  Co.  v.  Favorite,  46  IlL  2G3; 
Hedden  v.  Roberts,  134  Mass.  3S;  Brown  v.  Foster,  113  Mass.  136;  Ran- 
dolph V.  Holden,  44  Iowa,  327;  Greenstine  v.  Borchard,  50  Mich.  434,  15  N. 
W.  Rep.  540;  Seavey  v.  Shurick,  110  Ind.  494,  11  N.  E.  Rep.  597;  Sweeney 
V.  Thomason,  9  Lea  (Tenn.)  359;  Wolff  v.  Campbell,  110  Mo.  114,  19  S.  W. 
Rep.  622;  0*Donohue  v.  Leggett,  134  N.  Y.  40,  31  N.  E.  Rep.  269;  Atkinson 
V.  Allen,  29  Ind.  375;  Gibney  v.  Curtis,  61  Md.  192;  Barker  v.  Borzone,  4S 
Md.  474;  Baltimore  Baseball  C.  &  E.  Ca  v.  Pickett  (Md.)  28  Aa  Rep.  279; 
Corwln  V.  Patch,  4  Cal.  204;  Holloway  v.  McNear,  81  Cal.  154,  22  Pac  Rep. 
514;  Gilbert  v.  McGinnis.  114  111.  28.  28  N.  E.  Rep.  382;  Partridge  v.  Insur- 
ance Co.,  15  Wall.  573;  Globe  Milling  Co.  v.  Elevator  Co.,  44  Minn.  153» 
46  N.  W.  Rep.  306;  George  v.  Bartlett,  22  N.  H.  496b 
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snch  usage,  and  no  evidence  of  usage  can  be  admitted  to  contradict 
the  tenns  of  a  contract,  or  control  its  legal  interpretation  and 
effect"" 

In  Equity. 

In  the  application  of  equitable  remedies,  the  granting  or  refusal 
of  specific  performance,  the  reformation  ol  documents,  or  their 
rescission  and  cancellation,  extrinsic  evidence  is  much  more  freely 
admitted  than  at  law.  For  instance,  though,  as  we  have  seen,  a 
man  is  ordinarily  bound  by  the  terms  of  an  offer  unequivocally 
expressed,  and  accepted  in  good  faith,  evidence  has  been  admitted 
to  show  that  the  offer  was  made  by  inadvertence.  Thus,  where  a 
X)erson,  immediately  after  dispatching  an  offer  to  sell  sereral  plots 
of  land  for  a  round  sum,  discovered  that  by  a  mistake  in  adding 
up  the  prices  of  the  plots  he  had  offered  them  for  less  than  he 
intended,  and  informed  the  other  party  of  the  mistake  without 
delay,  but  not  before  the  latter  had  concluded  the  contract  by 
acceptance,  the  court  allowed  the  mistake  to  be  shown,  and  refused 
specific  performance,  leaving  the  person  to  whom  the  offer  was 
made  to  such  remedy  by  way  of  damages  as  he  could  obtain  in  the 
common-law  oourta'* 

Again,  where  a  parol  contract  has  been  reduced  to  writing,  or 
where  a  contract  for  a  sale  or  lease  of  lands  has  been  i)erformed 
by  the  execution  of  a  lease  or  conveyance,  evidence  may  be  admitted 
to  show  that  a  term  of  the  contract  is  not  the  real  agreement  of 
the  x>arties;  and  this  is  done  for  two  purposes,  and  under  two  sets 
of  circumstances. 

Where  a  contract  has  been  reduced  to  writing,  or  a  deed  executed,. 
in  pursuance  of  a  previous  agreement,  and  the  writing  or  deed,. 
owing  to  mutual  mistake,  fails  to  express  the  intention  of  the  par* 
ties,  a  court  of  equity  will  rectify  or  reform  the  written  instrument 
in  accordance  with  their  true  intent;  and  this  may  be  done  even 
though  the  parties  cannot  be  placed  in  the  position  they  occupied 
when  the  contract  was  made.'*  Should  the  original  agreement  be 
ambiguous  in  its  terms,  extrinsic,  and,  if  necessary,  parol,  evidence 
will  be  admitted  to  show  the  true  intent  of  the  parties.     In  such 

»T  Brawn  r.  Foster,  supra. 

••  Webster  r.  Cecil,  30  Beav.  02. 

••  Beanchamp  v.  Winn,  L.  R.  6  H.  L.  232;  Murray  v.  Parker,  19  Beav.  80& 
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cases  (1)  there  must  have  been  a  genuine  agnreement;  **  (2)  its  terms 
must  have  been  expressed  under  mutual  mistake;  *^  and  (3)  the  parol 
evidence,  if  the  only  evidence,  must  be  uncontradicted. 

Where  the  mistalce  was  not  mutual,  extrinsic  evidence  is  only 
admitted  in  certain  cases  which  appear  to  be  r^arded  as  having 
something  of  the  character  of  fraud,  and  is  admitted  for  the  purpose 
of  offering  to  the  party  seeking  to  profit  by  the  mistake  an  option 
of  abiding  by  a  corrected  contract,  or  having  the  contract  annulled 
Instances  of  such  cases  are  where  the  mistake  of  one  party  was 
caused  by  the  other,  though  not  with  any  fraudulent  intent,  and 
was  known  to  him  before  his  position  had  been  affected  by  the 
contract**  In  these  cases  it  is  probable  that  the  court  will  not  re- 
form or  correct  the  instrument  unless  the  parties  can  be  placed  in 
«tatu  qua 

BULES  OF  CONSTRUCTION. 

Thus  far  in  this  chapter  we  have  dealt  with  the  admissibOity 
<Kf  evidence  in  relation  to  contracts  in  writing.  We  now  come  to 
deal  with  the  rules  of  construction  which  govern  the  interpretation 
of  the  contract  as  it  is  proven  to  have  been  made  betweoi  the 
{parties. 

SAME— GENEBAL  BULES. 

£48.  The  three  general  rules  of  coiistraction  are  that: 
(a)  Words  are  to  be  imderstood  in  their  plain 
and  literal  meaning,  but— 
EXCEFTIGNS— (1)    Evidence  of  usage  may 
vary  the  usual  meanii^  of  words. 

(2)  Technical  words  are  to  be  given  their 

technical  meaning. 

(3)  The  rule  is  subject  to  the  following  rules 

as  to  giving  effect  to  the  intention  of 
the  parties. 

-••  MacKensle  v.  Conlson,  L.  R.  8  Eq.  36& 
•1  Fowler  ▼.  Powler,  4  De  Gex  &  J.  250. 
«s  Garrard  ▼.  FrankeU  30  Beav.  445;  Harris  t.  Pepperell,  L.  R.  5  Eq.  L 
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(b)  An  agreement  should  receive  that  construction 
which  will  best  effectuate  the  intention  of 
the  parties. 

(o)  The  intention  of  the  parties  is  to  be  collected 
from  the  whole  agreement. 

SfiO.  Subsidiary  to  these  rules  are  the  following,  tend* 
tn^  to  the  same  end, — ^that  is,  the  effecting  of  the  inten- 
tion  of  the  parties: 

(a)  Obvious  mistakes  of  writing  or  grammar,  includ- 

ing punctuation,  will  be  corrected. 

(b)  The  meaning  of  general  words  will  be  restricted 

by  more  specific  and  particular  descriptions  of 
the  subject-matter  to  which  they  apply. 

(c)  A  contract  susceptible  of  two   meanings  will   be 

given  the  meaning  which  will  render  it  valid. 

(d)  A  contract  will,  if  possible,  be  construed  so  as  to- 

render  it  reasonable  rather  than  unreasonable. 

(e)  Words  will  generally  be  construed  most  strongly 

against  the  party  who  used  them. 

(f)  In  case  of  doubt,  weight  will  be  given  the  con- 

struction placed  upon  the  contract  by  the  parties. 

(g)  Where  there  is   a  conflict  between  printed  and 

written  words,  the  latter  will  control. 

(1)  The  first  general  rule  is  that  words  are  to  be  understood  in 
their  plain  and  literal  meaning;  and  this  mle  is  followed,  thoagh 
the  consequences  may  not  have  been  in  the  contemplation  of  the 
partiea**  The  rule,  however,  is  subject  to  the  qualification  that 
a  particular  custom  or  usage,  which,  as  we  have  seen,  may  be 
proven,  may,  vary  the  usual  meaning  of  words;  *^  and  that  technical 

••  Hawea  v.  Smith,  12  Me.  429;  Bullock  v.  Lumber  Co.  (Cal.)  31  Pac.  Rep. 
S67;  Mansfield  &  S.  C.  R.  Co.  v.  Veeder,  17  Ohio,  385;  Hall  v.  Bank,  53  Md. 
120;  Taylor  v.  Turley,  33  Md.  500;  Pillsbury  v.  Locke,  33  N.  H.  96;  Holmes 
▼.  Hall.  8  Mich.  CG;  Stettauer  v.  Hamlin.  97  111.  312;  Stearns  v.  Sweet,  IS- 
UL  446;  Bradshaw  v.  Bradbury,  64  Mo.  334;  Abbott  t.  Gatch,  13  Md.  314; 
Willmering  v.  McGaughey,  30  Iowa,  205. 

M  Ante^  p.  580. 
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words  are  to  be  given  their  technical  meaning.**  It  is  also  subject 
to  the  rules,  which  we  will  now  explain,  as  to  giving  effect  to  the 
intention  of  the  parties. 

(2,  3)  The  second  and  third  rules  may  be  mentioned  together, 
namely,  that  an  agreement  ought  to  receive  that  construction  v,-hich 
will  best  effectuate  the  intention  of  the  parties;  and  this  intention 
must  be  collected,  not  from  detached  parts  of  the  agreement,  but 
from  the  whole  agreement.**  "Greater  regard  is  to  be  had  to 
the  clear  intent  of  the  parties  than  to  any  particular  words  which 
<hey  may  have  used  in  the  expression  of  their  intent."**     "Where 

•» Ante,  p.  682;  Plndley  v.  Flndley,  11  Grat  (Va.)  434;  Ellnaakerr^ EU- 
maker,  4  Watts  (Pa.)  89;  Maryland  Coal  Co.  v.  Cumberland  ApTe.  Co.,  41 
JldTaJ^rEatonT.  Smith,  20  Pick.  (Mass.)  150;  McAvoy  v.  Long.  13  IlL  147; 
Rindskoff  ▼.  Barrett,  14  Iowa,  101. 

••  Mallan  v.  May,  13  Mees.  &  W.  511,  517;  JaclEson  ▼.  Stackiiouse,  1  Cow. 
<N.  y.)  122;  Flagg  v.  Eames,  40  Vt  16;  Gray  v.  Clark,  11  Vt  583;  Heywood 
T.  Perrin,  10  Pick.  (Mass.)  228;  Rich  v.  Lord.  18  Pick.  (Mass.)  322;  Field 
T.  Leitw,  118  lU.  17,  6  N.  E.  Rep.  877;  Walker  v.  Douglas.  70  111.  445; 
•Chicago,  B.  &  Q.  R.  Ca  ▼.  City  of  Aurora,  99  111.  205;  Lindley  v.  Groff, 
37  Minn.  338,  34  N.  W.  Rep.  28;  Hunter  v.  Miller,  6  B.  Mon.  (Ky.)  612; 
Walsh  y.  Trevanion,  15  Q.  B.  733;  Bell  ▼.  Bruen,  1  How.  169;  (goosey  t. 
•Goosey,  48  Miss.  210.  Where,  for  instance,  several  instruments  are  made 
as  part  of  one  transaction,  they  will  be  read  together,  and  each  will  be 
construed  with  reference  to  the  other;  and  the  different  parts  of  one  in- 
«trument  wiU  be  read  together.  Wood  v.  College,  114  Ind.  320.  16  N.  E. 
Rep.  619;  Morss  v.  Salisbury,  48  N.  Y.  636;  Thomson  v.  Beal,  48  Fed.  Rep. 
-614;  Lindley  v.  Groff,  37  Minn.  338,  34  N.  W.  Rep.  26;  Pensacola  Gas  Co. 
T.  Lotze.  23  Fla.  368,  2  South.  Rep.  609;  Hagerty  v.  White^  69  Wis.  317.  ^ 
N.  W.  Rep.  92;  Knowles  t.  Toone,  96  N.  Y.  534;  Jackson  ▼,  McKenny.  3 
Wend.  (N.  Y.)  233;  Collins  v.  Lavalle,  44  Vt  230;  Sutton  ▼.  Beckwith.  68 
Mich.  303,  36  N.  W.  Kep.  70;  Bailey  v.  Railroad  Co.,  17  Wall.  9G;  Hol- 
4)rook  V.  Finney,  4  Mass.  500;  Hunt  v.  Livermore,  5  Pick.  (Mass.)  395;  Pierce 
V.  Tidwell,  81  Ala.  299,  2  South.  Rep.  15;  Byrd  v.  Ludlow,  77  Va.  483;  Gardt 
V.  Brown.  113  111.  475;  Freer  v.  Lake.  115  111.  662,  4  N.  E.  Rep.  512;  Green- 
toum  v.  Gage,  61  111.  40;   Wood  v.  Bibbins,  58  Ind.  392. 

«T  Ford  V.  Beach,  11  Q.  B.  852,  866;  Canal  Co.  v.  Hill,  15  WalL  94;  Hoffman  t. 
Insurance  Co.,  32  N.  Y.  405;  Lindley  v.  Groff.  37  Minn.  338.  34  N.  W.  Rep.  26; 
W^alkerv.  Douglas,  70  111.  445;  Robinson  v.  Stow,  39111.  568;  Collins  v.  Lavelle,  44 
Vt230;  First  Nat  Bank  v.Gerke,  68  Md.  449. 13  AU.  Rep.  358;  Baltimore  &  O.  R 
Co.  T.  Brydon,  65  Md.  198.  3  Atl.  Rep.  306;  Hunter  v.  Miller,  6  B.  Mem.  (Ky.) 
•612;  Gage  v.  Tirreli,  9  Allen  (Mass.)  299.  If,  for  instance,  it  clearly  appears 
that  a  word  was  used  inadvertently,  or  is  inconsistent  with  the  real  inten- 
tion of  the  parties,  it  will  be  rejected.    Wells  r.  Tregusan^  2  Salk.  463;  Doll- 
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the  intention  clearly  appears  from  the  words  used,  there  Is  no  need 
to  f^o  further,  for  In  such  a  case  the  words  must  goyem;  or,  as 
it  is  sometimes  said,  where  there  is  no  doubt,  there  is  no  room 
for  construction.'*  But,  if  the  meaning  is  not  clear,  the  court 
will  consider  the  circumstances  under  which  the  contract  was 
made,  the  subject-matter,  the  relation  of  the  parties,  and  ihe  ob- 
ject of  the  agreement,  in  order  to  ascertain  their  intention,  and  for 
this  purpose,  as  we  have  seen,  parol  evidence  is  admissible.** 

These  rules  seem  to  be  in  conflict  with  the  rule  first  stated.  Tak- 
ing them  together  they  come  substantially  to  this:  that  men  will 
be  taken  to  have  meant  precisely  what  they  have  said,  unless,  from 
the  whole  tenor  of  the  instrument,  a  definite  meaning  can  be  col* 
lected  which  gives  a  broader  interpretation  to  specific  words  than 
their  literal  meaning  would  bear.    The  courts  will  no^t  make  an 

man  ▼.  King,  4  Bing.  (N.  C.)  105;  Buck  v.  Burk,  18  N.  Y.  337;  Stockton  v. 
Turner,  7  J.  J.  Marsh.  (Ky.)  192;  Hibbard  v.  McKindley,  28  111.  240;  Iredell 
▼.  Barbee,  9  Ired.  (N.  C.)  250.  In  Wells  v.  Tregusan,  supra,  a  bond  re- 
cited a  debt  due  from  the  obligor  to  the  obligee,  but  the  condition  was  that 
the  bond  should  be  void  if  the  obligor  do  ''not*'  p^y,  etc  It  was  held  that 
the  word  **not"  should  be  rejected  as  repugnant  to  the  recital  of  indebted- 


••  Dwight  V.  Insurance  Co.,  103  N.  Y.  341,  8  N.  E.  Rep.  654;   Benjamin  v. 
McConneU,  4  Oilman  (lU.)  530;   Canterberry  v.  Miller,  76  111.  355;   Walker 
V.  Tucker,  70  IlL  527;  Noyes  v.  Nichols,  28  Vt  159;  WiUiamson  j.  McClursu- 
37  Pa.  St  402. 

••  Roberts  v.  Bonaparte,  73  Md.  191,  20  Atl.  Kep.  918,  and  authorities 
there  cited.  And  see  Nash  v.  Towne.  5  Wall.  689;  Reed  v.  Insurance  Co., 
96  U.  S.  23;  Mason  v.  Spaulding,  7  Mackey  (D.  C.)  115;  Caperton  v.  Caper- 
ton,  36  W.  Va.  479.  15  S.  E.  Rep.  257;  Penfold  v.  Insurance  Co.,  85  N.  Y. 
317;  Wilson  ▼.  Roots,  119  111.  379,  10  N.  E.  Rep.  204;  Kuecken  v.  Voltz, 
110  111.  264;  Wood  V.  Clark,  121  111.  359,  12  N.  B.  Rep.  271;  Thomaa  v. 
Wiggers,  41  lU.  470;  Edelman  v.  Yeakel,  27  Pa.  St  20;  Lacy  v.  Gree.n^.84 
Pa.  St  614;  Excelsior  Needle  Co.  v.  Smith,  61  Conn.  56,  23  Atl.  Rep.  693; 
Mobile  &  M.  R.  Co.  v.  Jurey,  111  XJ.  S.  584,  4  Sup.  Ct  Rep.  566.  Thus,  where 
a  policy  of  marine  insurance  excepted  the  time  "while  the  vessel  Is  at 
Baker*s  Island  loading,**  and  the  vessel  was  lost  while  there,  but  before  it 
had  begun  to  load,  it  was  held,  after  evidence  of  the  dangerous  character 
of  the  place,  that  the  intention  of  the  parties  was  to  except  the  time  while 
tbe  yesael  was  there  fcM*  the  purpose  of  loading,  and  not  merely  while  it 
was  actually  loading.    Reed  y.  Insurance  Co.,  supra. 
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agreement  for  the  parties,  but  will  ascertain  what  tbeLr  agreement 
was,  if  not  by  its  general  purport,  then  by  the  literal  meaning  of  its 
words. 

Subsidiary  Rtdes. 

Bubsidiary  to  these  three  main  rules  there  are  Tarious  others, 
all  tending  to  the  same  end, — the  effecting  of  the  intention  of  the 
parties  so  far  as  it  can  be  discoTered.  They  may  be  shortly  stated 
as  follows: 

(1)  Courts,  both  of  law  and  equity,  will  correct  obvious  mistakes 
in  writing  and  grammar/®  This  rule  includes  another,  namely^ 
that  the  punctuation  of  a  document,  though  it  may  aid  in  determin- 
ing the  meaning,  will  not  control  or  change  a  meaning  which  is 
plain  from  a  consideration  of  the  whole  document  and  the  cir- 
cumstances.''* 

(2)  The  court  will  restrict  the  meaning  of  general  words  by 
more  specific  and  particular  descriptions  of  the  subject-matter  to 
which  they  are  to  apply." 

(3)  Where  a  particular  word,  or  the  contract  as  a  whole,  Is 
susceptible  of  two  meanings,  one  of  which  will  render  the  contract 
valid,  and  the  other  of  which  will  render  it  invalid,  the  former 
will  be  adopted  so  as  to  uphold  the  contract  Thus^  where  a 
document  was  expressed  to  be  given  **in  consideration  of  your 
being  in  advance''  to  a  person,  and  it  was  argued  that  this  showed 
a  past  consideration  which  would  not  support  the  promise,  the 
court  held  that  the  words  '*being  in  advance"  might  mean  a 

»o  Wilson  V.  Wilson,  5  H.  L.  Cas.  40,  at  page  66;  Watson  v.  Blaine,  12  Serg. 
A  R.  (Pa.)  131;  WaUls  Ironworks  v.  Association  (N.  J.  Err.  &  App.)  26  Atl. 
Rep.  140;  At  wood  v.  Cobb,  16  Pick.  (Mass.)  227;  Phlpps  v.  Tanner,  5  C5ar.  & 
P.  488;  Morey  v.  Homan.  10  Vt  565;  Powle  v.  Blgelow,  10  Mass.  379; 
Harman  v.  Howe,  27  Grat  (Va.)  676;  De  Soto  v.  Dickson,  34  Miss.  150;  Cald- 
well V.  Layton,  44  Mo.  220;  Knisely  v._fi]ienberger,  7  Waits  (Pa.)  193;  Fowler 
V.  Woodward,  26  Minn.  347,  4  N.  W.  Rep.^lT^utler  v  Bohn.  31  Minn.  825,. 
17  N.  W.  Rep.  862. 

Ti  W_hltev,.Sniith,  33  Pa.  St  186;  Ewlng  v.  Bumet,  11  Pet  41;  English  n 
McNalr,  34  Ala,  40;  OlbofnT.  Farwell,  87  111.  89. 

7s  Phillips  V.  Barber,  5  Barn.  &  Aid.  161;  CuUen  v.  Butler,  5  Maiile  &  & 
461;  Stettauer  v.  Hamlin,  07  111.  312;  Hammerqulst  v.  Swensson,  44  UL  App. 
627;  Dawes  v.  Prentice,  16  Pick.  (Mass.)  435;  Ellery  v.  Insurance  Co.,  8 
Pick.  (Mass.)  14;  Emery  v.  Fowler,  38  Me.  99;  Vaughan  v.  Porter,  16  Vt  2«L 
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proapective  adyance,  and  be  equivalent  to  'In  consideration  of  your 
being  in  advance,"  or  ''on  condition  of  yonr  being  in  advance/'** 
So,  also,  where  a  contract  is  susceptible  of  two  constructions,  one 
of  which  will  render  it  unlawful  as  being  in  violation  of  law  or 
contrary  to  public  policy,  that  construction  which  will  render  it 
lawful  will  be  adopted.'* 

(4)  U  possible  without  going  contrary  to  the  manifest  intention 
of  the  parties,  a  contract  will  be  so  construed  as  to  render  it  reason- 
able rather  than  unreasonable.''' 
.(5)  The  courts  will  construe  words  most  strongly  against  the 
party  who  used  them.  Words  in  an  offer,  for  instance,  will  be  con* 
strued  most  strongly  against  the  proposer,  and  words  in  an  ac- 
ceptance most  strongly  against  the  acceptor;  words  in  a  promissory 
note  most  strongly  against  the  maker;  words  in  a  policy  of  insur- 
ance most  strongly  against  the  insurer;  and  words  in  a  conveyance, 
particularly  of  exception  or  reservation,  most  strongly  against 
the  grantor.'*     The  principle  on  which  this  rule  is  based  has  been 

T8  Halgb  V.  Brooks,  10  Adol.  &  £.  320.  And  see  Atwood  v.  Cobb,  16  Pick. 
(Mass.)  227;  Anderson  v.  Baughman,  7  Mich.  69;  Thrall  v.  NeweU,  10  Vt 
202;  Field  v.  Leiter,  118  lU.  17,  6  N.  E.  Rep.  877;  Peckbam  v.  Haddock,  86 
in.  88;  Gano  v.  Aldridge,  27  Ind.  294;  Kiely  v.  Cbouquette,  18  Mo.  220; 
Hunter  v.  Anthony,  8  Jones  (N.  G.)  385;  Saunders  v.  Clark,  29  GaL  299; 
Hughes  V.  Lane,  11  111.  123;  WeUs  v.  Atkinson,  24  Minn.  161. 

T4  Archibald  v.  Thomas,  3  Gow.  (N.  Y.)  284;  Ormes  v.  Daucbey,  82  N.  T. 
443;  Hobbs  v.  Mcl^ean,  117  U.  S.  567,  6  Sup.  Ot  Rep.  870;  U.  S.  v.  Gentral 
Pac  R.  Co.,  118  U.  S.  235,  6  Sup.  Gt  Rep.  1038;  Lorillard  v.  Clyde,  86  N.  T. 
384;  Merrill  v.  Melchoir,  30  Miss.  516;  Crittenden  v.  French,  21  IlL  598. 

T«  Atwood  V.  Emery,  1  G.  B.  (N.  S.)  110;  Russell  v.  Allerton.  108  N.  Y.  288y 
15  N.  B.  Rep.  391;  Clay  v.  Ballard,  9  Rob.  (lia.)  308;  Wilson  v.  Marlow,  66 
nL  385;  Crabtree  v.  Hagenbaugh,  25  IlL  233;  RoyiBiton  v.  Tnmpike  Co.,  14 
Vt  311;  Bickford  v.  Cooper,  41  Pa.  St  142. 

Tt BarneyT.  NBwcuhib,  })  cusn.  4(5;  JNoonan  v.  Bradley,  9  Wall.  394;  Jack* 
son  V.  Gardner,  8  Johns.  (N.  Y.)  308;  Duryea  v.  New  York,  62  N.  Y.  592; 
Hoffman  v.  Insurance  Co.,  32  N.  Y.  405;  Varnum  v.  Thruston,  17  Md.  471; 
Richardson  v.  People,  85  111.  495;  Sharp  v.  Thompson,  100  111.  447;  Masaie  v. 
Belford,  68  111.  290;  Commercial  Ins.  Co.  v.  Robinson,  64  IlL  265;  Deblois  v. 
Earle,  7  R.  I.  26;  Waterman  v.  Andrews,  14  R.  I.  589;  Hill  v.  Manufacturing 
Co.,  79  Ga.  105,'  8  S.  B.  Rep.  445;  Evans  v.  Sanders,  8  Porter  (Ala.)  497; 
Phoenix  Ins.  Co.  v.  Slaughter,  12  Wall.  404.  The  rule  does  not  apply  where 
It  would  cause  a  penalty  or  forfeiture.  A  condition  in  a  bond,  for  instance, 
Ifl  construed  most  strongly  against  the  obligee.    Butler  v.  Wigge,  1  Saund.  65^ 

LAW  OOHT.— 88 
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said  to  be  that  a  man  is  responsible  for  ambiguities  in  his  own 
expressions  and  has  no  right  to  induce  another  to  contract  with  him 
on  the  supposition  that  his  words  mean  one  tiling,  while  he  hopes 
the  court  will  adopt  a  construction  by  which  they  would  mean 
another  thing  more  to  his  advantage.^^ 

(6)  Where  the  meaning  of  the  terms  used  is  clear,  the  fact  that 
the  parties  have  themselves,  by  their  subsequent  conduct  or  othe^ 
wise,  placed  an  erroneous  construction  upon  them,  will  not  prevent 
the  court  from  giving  the  true  construction;^*  but,  where  the 
meaning  is  doubtful,  such  construction  by  the  parties  is  of  great 
weight  in  determining  the  true  meaning,  and  in  some  cases  may  be 
controlling.** 

(7)  Where,  as  in  the  use  of  printed  forms,  a  contract  is  partly 
printed  and  partly  written,  and  there  is  a  conflict  between  the 

Hoffman  v.  Insurance  Co.,  32  N.  Y,  406;  Benneh&n  ▼.  Webb,  6  IrecL  (N.  C) 
57;  Chicago,  B.  A  Q.  R.  Co.  v.  Aurora,  90  111.  205.  As  to  the  exception  to  this 
rule  in  the  case  of  grants  from  the  government,  see  ante,  p.  214. 

TT  Fowkes  V.  Manchester  &  H  Assur.  &  L.  Ass'n,  3  Best  &  S.  920. 

Tt  Railroad  Co.  v.  Trimble,  10  Wall.  3G7;  Holston  Salt  &  Plaster  Co.  r. 
Campbell,  80  Va.  396,  16  S.  E.  Rep.  274;  Hershey  v.  Luce,  56  Ark.  320,  19 
S.  W.  Rep.  063,  and  20  S.  W.  Rep.  6;  St  Paal  &  D.  R.  Co.  t.  Blackmar.  44 
Minn.  514,  47  N.  W.  Rep.  172;  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89;  Bishop 
V.  White,  68  Me.  104;  Davis  v.  Sexton,  35  111.  App.  407;  Davis  v.  Shafer,  DO 
Fed.  Rep.  764.  Since  a  contract  may  be  made  by  condact  as  weU  as  words, 
the  parties,  by  their  conduct  subsequent  to  an  agreement,  may  modify  it,  or 
make  a  new  contract  Holjoway  vJFrick,  149  Pa.  St  178,  24  Aa  Rep.  201. 
It  must  also  be  noted  that  the  conduct  of  one  of  the  parties  may  estop  him 
as  against  the  other. 

w  French  v.  Pearce,  8  Conn.  439;  Topliff  ▼.  TopUff,  122  U.  S.  121,  7  Sup.  Ct 
Rep.  1057;  RaUroad  Co.  v.  Trimble,  10  WaU.  367;  Staples  ▼.  Lumber  Ca 
(Minn.)  57  N.  W.  Rep.  220;  MitcheU  v.  Wedderburn.  68  Md.  139,  11  Atl.  Rep. 
760;  Hosmer  v.  McDonald  (Wis.)  49  N.  W.  Rep.  112;  Davis  v.  Shafer,  50 
Fed.  Rep.  764;  Leavitt  v.  Investment  Ca,  4  C.  C.  A.  425,  64  Fed.  Rep.  439: 
People>JGa»^ee»^.Wlre  Co.,  IKLga-  St  22,  25  Ati.  Rep.  749;  HiU  t.  City  of 
Duluth  (Minn.)  68  N.  W.  Rep.  992;  Feogle  v.  Murphy,  119  IlL  169,  6  N.  a 
Rep.  488;  Garrison  v.  Nute,  87  III.  215;  Leavers  v.  Cleacy,  75  IlL  349;  Union 
Pac  R.  Co.  V.  Andttson,  11  O)lo.  293,  18  Pac.  Rep.  24;  Central  Trust  Ca  v. 
Wabash,  St  L.  &  P.  Ry.  Co.,  34  Fed.  Rep.  254;  District  v.  Gallagher,  124  D. 
8.  605,  8  Sup.  Ct  Rep.  585;  First  Nat  Bank  v.  Jagger,  41  Minn.  308,  43  N.  W. 
Rep.  7a 
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printing  and  the  writing,  the  latter  will  control/*    The  reason  of 
this  is  obyioua 

Terms  Implied — Unexpressed  Intention. 

In  the  civil  law,  certain  contracts  are  said  to  be  stricti  jnriS) 
or  of  strict  right  or  law,  and  are  strictly  construed,  while  others 
are  said  to  be  bonae  fldei,  and  are  liberally  construed.  In  the 
former,  the  exact  language,  literally  and  logically  interpreted,  de- 
termines the  right  conferred  and  the  liability  imposed,  while,  in 
the  latter,  certain  terms  are  implied  by  law,  though  not  expressed. 
Such  a  distinction  is  in  effect  made  in  our  law  also.  The  con- 
tracts of  suretyship  and  guaranty  may  be  said  to  belong  to  the 
former  class.  The  liability  of  a  guarantor  or  surety  is  to  be  de- 
termined by  a  strict  interpretation  of  the  words  used,  and  cannot 
be  extended  by  implication.  On  the  other  hand,  most  contracts 
belong  to  the  latter  class, — ^those  denominated  by  the  civil  law  as 
''bonae  fideL'  Certain  terms,  though  unexpressed,  are  imported 
into  the  contract  by  law  without  proof  that  they  were  intended  by 
the  parties.  Unless  a  contrary  intention  was  expressed,  the  law 
conclusively  presumes  that  they  intended  to  make  them  a  part 
of  their  contract  If  they  did  not  expressly  exclude  them,  they  can- 
not say  they  did  not  intend  to  make  them  a  part  of  the  contract. 
^The  unexpressed  obligations  in  these  instances,  which  are  implied 
by  law,  are  those  which  are  inherent  in  the  transaction  acoording 
to  its  true  nature,  and  may  be  regarded  as  the  unexpressed  intention 
of  the  parties.  •  ♦  ♦  It  is  generally  said  that  contracts  will 
be  construed  according  to  the  intention  of  the  parties.  But  this 
means^  not  only  what  they  did  actually  intend,  but  also  what,  ac- 
cording to  the  essential  nature  of  the  particular  transaction,  the 
law  considers  that  they  should  have  intended.  No  Intention  can, 
however,  be  read  into  a  contract  unless  it  is  thus  a  necessary  legal 
implication.  «  *  «  When  a  particular  kind  of  contract  is  made, 
it  is  presumed  that  the  parties  intended  to  embody  all  the  legal  con- 
sequences of  the  act,  whether  they  knew  of  them  or  not,  unless  it 

••  Clark  V.  Woodruff,  83  N.  Y.  618;  Chadsey  v.  Gulon,  07  N.  Y.  333;  Thorn- 
ton V.  Railroad  Co.,  84  Ala.  109,  4  South.  Rep.  107;  People  v.  Dulaney,  96 
IlL  SOS;  American  Exp.  Co.  v.  Plnckney,  29  lU.  392;  Sturm  v.  Boker,  150 
U.  S.  312, 14  Sup.  Ct  Rep.  99;  Hutt  v.  Zimmer,  28  N.  Y.  Supp.  1014;  Hemandes 
T.  Insurance  Co..  6  Blatchf.  317,  Fed.  Cas.  No.  641&. 
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can  be  seen  from  the  language  they  used  that  they  intended  to 
exclude  some  of  them."  *^ 

This  principle  is  illustrated  by  an  ordinary  contract  of  sale.  Id 
all  such  contracts,  in  the  absence  of  expression  to  the  contrary, 
it  is  conclusively  presumed  that  the  seller  intended  to  stipulate 
that  he  had  the  title  to  the  property  and  the  right  to  sell  it,  and  that 
there  were  not,  to  his  knowledge,  any  latent  defects.  These  implied 
stipulations  are  called  ^implied  warranties."  Though  unexpressed, 
they  are  imported  into  the  contract  by  implication  of  law. 

SAME— RULES  AS  TO  TIME. 

261.  At  common  law,  time  is  always  of  the  essence  of 
a  contract;  bat  in  equity  it  is  otherwise,  unless  it  was  in- 
tended by  the  parties  to  make  time  of  the  essence,  and 
their  intention  is  expressed.  In  the  absence  of  such  in- 
tention, the  rule  is  that  a  reasonable  time  was  meant.  In 
some  jurisdictions,  by  statute,  the  rule  at  law  is  the  same 
as  in  equity. 

At  common  law,  time  is  always  of  the  essence  of  the  contract; 
that  is  to  say,  if  a  person  promises  another  to  do  a  certain  thing 
by  a  certain  day,  in  consideration  that  the  latter  will  do  something 
for  him,  the  thing  must  be  done  by  the  date  named,  or  the  latter 
is  discharged  from  his  promise.  Courts  of  equity,  however,  look 
further  into  the  intention  of  the  parties,  so  as  to  ascertain  whether, 
in  fact,  the  performance  of  the  contract  by  one  party  was  meant 
to  depend  upon  the  other  party's  promise  being  fulfilled  by  the 
day  named  therefor,  or  whether  a  day  was  named  merely  in  order 
to  secure  performance  within  a  reasonable  time.  If  the  latter  was 
found  to  be  the  intention  of  the  parties,  equity  would  not  refuse 
to  enforce  the  contract  if  the  promise  required  to  be  so  performed 
was  performed  within  a  reasonable  time."    It  is  always  open  to 

•1  Brantiy,  Cont  178,  179;  Genet  t.  Canal  Ck>.,  136  N.  Y.  593,  32  N.  E.  Bep. 
107a 

MMaltby  v.  AusUn,  65  Wis.  627,  27  N.  W.  Rep.  162;  Bellas  v.  Hays,  h 
Serg.  &  R.  (Pa.)  427;  Moote  7.  Scriven,  33  Mich.  500;  Andrews  t.  Sumran,  S( 
Oilman  (111.)  827;  Garretson  y.  Yanloon,  3  G.  Greene  (Iowa)  128;  Taylor  T. 
BaldwiQ,  27  Ga.  438;   Young  ▼.  Daniels.  2  Iowa,  126. 
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the  partiefl^  however,  even  in  equity,  according  to  the  weight  of 
authority,  to  make  time  of  the  essence  of  the  contract  by  express 
agreement**  In  some  of  the  states,  even  where  time  is  expressly 
declared  to  be  of  the  essence  of  the  contract,  courts  of  equity  will 
disregard  the  stipulation  if  its  enforcement  would  be  unconscion- 
able,  and  it  even  seems  that,  in  Michigan  at  least,  the  stipulation 
will  be  disregarded,  without  regard  to  the  intention  of  the  parties.** 

In  England,  and  in  some  of  our  states,  the  distinction  in  this  re- 
spect between  the  rules  of  law  and  equity  has  been  swept  away  by 
statutes  declaring,  substantially,  that  stipulations  in  contracts  as 
to  time  or  otherwise,  which  would  not  theretofore  have  been  deemed 
as  of  the  essence  of  such  contracts  in  a  court  of  equity,  should  re- 
ceive in  all  courts  the  same  construction  and  effect  as  they  would 
have  received  in  equity. 

Where  time  is  not  made  of  the  essence  of  the  contract  by  express 
stipulation,  it  may  nevertheless  be  held  to  have  been  intended 

—  Lenncm  v.  Napper,  2  Schrales  &  L.  682;  Barnard  v.  Lee,  97  Mass.  92; 
Carter  v.  Phmips,  144  Masa  100,  10  N.  B.  Rep.  500;  Kemp  v.  Humphrey,  36 
IlL  33;  Potter  v.  Tuttle,  22  CJonn.  612;  Cheney  v.  Libby,  134  U.  S.  68.  10 
Snp.  Ct  Rep.  498;  Wells  v.  Smith,  7  Paige  (N.  Y.)  22;  Grigg  v.  Landis, 
21  N.  J.  Eq.  494;  Garretson  v.  Vanloon,  8  G.  Greene  (Iowa)  128;  Scott  v. 
Pields^  7  Ohio,  pt  II,  p.  90;  Falls  v.  Carpenter,  1  Dev.  &  B.  237;  Reed  v. 
yr«wwi^p  ft|  Pa  St  460;  Grey  v.  Tubbs,  43  CaL  359;  Kirby  v.  Harrison,  2 
Ohio  St.  326;  Young  v.  Daniels,  2  Iowa,  126';  Bullock  v.  Adams,  20  N.  J. 
Eq.  367;  Hays  v.  Hall,  4  Port  (Ala.)  374;  Morgan  v.  Bergen,  3  Neb.  209. 
Even  where  time  is  expressly  declared  to  be  of  the  essence  of  a  contract, 
it  may  be  waived  by  the  conduct  of  the  party  for  whose  benefit  the  stipulation 
is  made;  as*  for  instance,  where  he  recognizes  the  contract  as  still  in  force 
after  the  time  for  performance  has  passed,  or  directs  changes  making  a 
k>nger  time  necessary.  Brown  v.  Safe-Deposit  Co.,  128  U.  S.  414,  9  Sup.  Ct 
Bep.  127;  Phillips  &  Colby  Const  Co.  v.  Seymour,  91  U.  S.  646;  Amoskeag 
ManoTg  Co.  ▼.  U.  S.,  17  WalL  692;  Paddock  v.  Stout,  121  111.  571,  13  N.  B. 
Bep.  182;  Pinckney  v.  Dambmann,  72  Md.  173,  19  Atl.  Rep.  450.  If  the  party 
prevents  performance  by  the  other,  he  cannot  insist  on  the  stipulation.  Danat 
▼.  FoUer,  120  N.  Y.  554,  24  N.  E.  Rep.  815;  King,  etc.,  Manuf'g  Co.  v.  City 
of  St  JjonlB,  43  Fed.  Rep.  768;  Rees  v.  Logsdon,  68  Md.  93,  11  Aa  Rep.  708; 
Ward  V.  Matthews,  73  CaL  13, 14  Pac  Rep.  604;  post,  p.  674. 

M  Richmond  v.  Robinson,  12  Mich.  103;  Cole  v.  Well8»  49  Mich.  453,  18 
N.  W.  Rep.  813;  Austin  ▼.  Wacks,  30  Minn.  335,  15  N.  W.  Rep.  409;  Quinn 
▼.  Uoath.  37  Conn.  16;  Ballard  v.  Cheney  19  Neb.  58,  26  N.  W.  Rep.  587. 
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from  the  nature  of  the  contract  In  mercantile  contracts,  such  as 
contracts  for  the  manufacture  and  sale  of  goods,  and  the  like,  it 
is  generally  so  held.*'  In  contracts  for  the  sale  of  land,  or  for 
the  performance  of  services,  or  the  construction  of  buildings,  time 
will  be  held  of  the  essence  if,  from  the  nature  of  the  property  and 
the  circumstances,  it  seems  that  the  parties  must  have  so  intended, 
but  generally,  in  such  contracts,  time  is  not  of  the  essence.** 


SAMS— BULES  AS  TO  PENALTIES  AND  LIQUIDATED 

DAMAGES. 

262.  If  the  parties  fix  upon  a  certain  sum  to  be  paid  on 
breach  of  the  contract, 

(a)  It  may  be  recovered  if  it  was  really  fixed  upon  as 

liquidated  damages  for  nonperformance.  This  is 
subject  to  the  rules  of  construction  stated  below. 

(b)  But,  if  it  was  intended  in  the  nature  of  a  penalty 

in  excess  of  any  loss  likely  to  be  sustained,  the 
recovery  will  be  limited  to  the  loss  actually  sus- 
tained. 

263.  In  determining  whether  the  sum  named  is  a  pen- 
alty or  liquidated  damages,  these  rules  may  be  stated: 

•a  Bowes  v.  Shand,  2  App.  Cas.  455;  Jones  v.  U.  S.,  90  U.  S.  24;  Norrington 
r.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  Rep.  12;  Cleveland  Rolling  Mill  v.  Rhodes. 
121  U.  S.  255,  7  Sup.  Ct  Rep.  882;  Cromwell  v.  Wilkinson,  18  Ind.  365; 
Camden  Iron  Works  v.  Fox,  34  Fed.  Rep.  200;  Scarlett  v.  Stein,  40  Md.  512. 

••  Brown  t.  Trust  Co.,  128  U.  S.  403,  9  Sup.  Ct  Rep.  127;  Goldsmith  t. 
Guild,  10  Allen  (Mass.)  239;  Green  v.  Covilland,  10  Cal.  317;  Waterman  t. 
Banks,  144  U.  S.  394,  12  Sup.  Ct  Rep.  C4G;  Young  v.  Daniels,  2  Iowa,  12U: 
Derrett  y.  Bowman,  01  Md.  520.  "In  contracts  for  work  or  skill,  and  the 
materials  upon  which  it  is  to  be  bestowed,  a  statement  fixing  the  time  of 
performance  of  the  contract  is  not  ordinarily  of  its  essence,  and  a  failure  to 
perform  within  the  time  stipulated,  followed  by  substantial  performance  after 
a  short  delay,  will  not  justify  the  aggrieved  party  in  repudiating  the  entire 
contract,  but  will  simply  give  him  his  action  for  damages  for  the  breach  of 
the  stipulation."  Beck  &  Paul!  Lithographing  Co.  t.  Colorado  Milling  & 
Elevator  Co.,  8  C.  C.  A.  248,  52  Fed.  Rep.  700;  Tayloe  v.  Sandiford,  7  Wheat 
13;  Hambly  t.  Railroad  Co.,  21  Fed.  Rep.  541;  post,  p.  601. 
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(a)  The  courts  will  not  be  guided  by  the  name  given 

to  it  by  the  parties 

(b)  If  the  matter  of  the  contract  is  of  certain  value,  a 

sum  in  excess  of  that  value  is  a  penalty. 

(c)  If  the  matter  is  of  uncertain  value,  the  sum  fixed 

is  liquidated  damages. 

(d)  If  a  debt  is  to  be  paid  by  installments,  it  is  no  pen- 

alty to  make  the  whole  debt  due  on  nonpasrment 
of  an  installment. 

(e)  If  some  terms  of  the  contract  are  of  certain  value, 

and  some  are  not,  and  the  penalty  is  applied  to 
a  breach  of  any  one  of  them,  it  is  not  recovera- 
ble as  liquidated  damages. 

Where  the  parties  to  a  contract  affix  a  penalty  to  the  nonper- 
formance of  his  promise  by  one  or  each  of  them,  they  may  hare  in- 
tended to  effect  either  of  two  purposes:  They  may  have  intended 
(1)  to  assess  the  damages  at  which  they  rated  the  nonperformance 
of  the  promise,  or  (2)  to  secure  its  performance  by  imposing  a  pen- 
alty in  excess  of  the  actual  loss  likely  to  be  sustained.  If  the 
former  was  their  intention,  and,  according  to  the  rules  to  be  pres- 
ently mentioned,  can  be  reasonably  construed  to  have  been  their 
intention,  the  sum  named  is  recoverable  as  'liquidated  damages,'^ 
on  breach  of  the  promise.  If  the  latter  was  their  actual  or  pre- 
sumed intention,  the  amount  recoverable  is  limited  to  the  loss 
actually  sustained,  in  spite  of  the  sum  undertaken  to  be  paid  by 
the  i>erson  who  breaks  the  contract  Formerly,  this  rule  existed 
only  in  equity,  but  for  a  long  time  it  has  been  also  applied  in  the 
courts  of  law." 

Rtde$  of  (hnstruaion. 

In  construing  contracts  in  which  such  a  term  is  introduced,  the 
courts  will  not  be  guided  by  the  name  given  to  the  sum  to  be 
paid.  If  it  is  liquidated  damages,  they  will  enforce  it,  though 
erroneously  called  a  "penalty,"  and,  on  the  other  hand,  if  it  is  in 
the  nature  of  a  penalty,  they  will  not  allow  it  to  be  enforced,  al- 

•V  Watts  V.  Gamora,  115  U.  &  353,  6  Sup.  Ct  Rep.  91;  Tayloe  v.  Sandiford; 
7  Wheat  13. 
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thought  the  parties  have  expressly  stated  that  it  is  to  be  paid  as 
liquidated  damages,''  and  not  as  a  ^'penalty."  ** 

For  determining  this  question  of  construction,  the  following  rales 
may  be  laid  down: 

(1)  If  the  contract  is  for  a  matter  of  certain  value,  or  value  eaail j 
ascertainable,  and  a  sum  in  excess  of  that  value  is  fixed  to  be  paid 
on  breach  of  it,  the  sum  so  fixed  is  a  penalty,  and  not  liquidated 
damages.** 

(2)  If  the  contract  is  for  a  matter  of  uncertain  value,  and  a  Bum 
is  fixed  to  be  paid  on  breach  of  it,  and  is  not  so  greatly  in  excess  of 
the  actual  damage  as  to  show  that  the  parties  could  not  have  fixed 
upon  it  otherwise  than  as  a  penalty,  the  sum  is  recoverable  as  liqui- 
dated damages.  There  is  ^'nothing  illegal  or  unreasonable  in  the 
parties,  by  their  mutual  agreement,  settling  the  amount  of  dam- 
ages, uncertain  in  their  nature,  at  any  sum  upon  which  they  may 
agree."  **     If  the  stipulation  is  so  construed,  the  plaintifF  is  limited 

•B  Ward  ▼.  Building  Co.,  125  N.  Y.  230,  26  N.  E.  Rep.  25G;  Bagley  r.  Peddle, 
16  N.  Y.  4G9;  Ck)ndon  ▼.  Kemper,  47  Kan.  126,  27  Pac.  Rep.  829;  Myer  v. 
Hart,  40  Mich.  617;  Shute  v.  Taylor,  5  Mete  (Mass.)  61;  WaUis  y.  Carpenter, 
18  Allen  (Mass.)  19;  Cheddick  v.  Marsb,  21  N.  J.  Law,  463;  Baird  v.  Tolliyer, 
6  Humph.  (Tenn.)  186;  Spear  ▼.  Smith,  1  Denio  (N.  Y.)  464. 

••  Pigment  v.  ttjiiirnnf|j]n_,  ia*?  Pa.  St.  445,  19  Atl.  Rep.  274;  Brennan  t. 
Clark.  29  Neb.  385,  45  N.  W.  Rep.  472;  Squires  v.  Elwood  (Neb.)  45  N.  W. 
Rep.  939;  Geiger  v.  Railroad  Co.,  41  Md.  4;   Hough  v.  Kugler,  36  Md.  186. 

•0  Kemble  v.  Farren,  6  Blng.  147;  Poppers  v.  Meager,  148  IIL  192,  35  N. 
B.  Rep.  805;  Perkins  v.  Lyman,  11  Mass.  76;  Maxwell  y.  Alien,  78  Me.  32, 
2  Atl.  Rep.  386;  Daily  y.  Litchfield,  10  Mich.  29;  Keeble  y.  Keeble,  85  Ala. 
552,  5  South.  Rep.  149;  Berry  y.  Wisdom,  3  Ohio  St  241;  Cushing  y.  Drew, 
97  Mass.  445;  Tennessee  Manurg  Co.  y.  James,  91  Tenn.  154,  18  S.  W.  Rep. 
262;  Nlyer  y.  Rossnmn,  18  Barb.  (N.  Y.)  50;  Fasler  y.  Beard,  39  Minn.  82. 
38  N.  W.  Rep.  755;  Whltefield  y.  Leyy,  35  N.  J.  Law,  149;  Lansing  y.  Dodd, 
45  N.  J.  Law,  525;  Trower  y.  Elder,  77  111.  452;  Morse  y.  Rathbun,  42  Mow 
598;  Dwinel  y.  Brown,  54  Me.  468;  Curry  y.  Larer^  7  Pa,  St  470;  Shreye  y. 
Brereton,  51  Pai.St^l75;  Pennypackerj^jbtf^pa,  loftpn  gt  237.  Stipulation 
TnTa"  building  or  construction  contract  for  payment  by  the  contractor  of  a 
certain  sum  for  each  day  that  the  work  remains  uncompleted  after  a  certain 
day  will  be  construed  as  liquidated  damages  if  reasonable.  Legge  y.  Har- 
lock,  12  Q.  B.  1015;  HaU  y.  Crowley,  5  Allen  (Mass.)  304;  Ward  y.  Bnildin^ 
Co.,  125  N.  Y.  230.  20  N.  B.  Rep.  250;  Walle's  Iron  Works  y.  Association  (N. 
J.  Err.  &  App.)  26  Atl.  Rep.  140;  Lincoln  y.  Granite  Co.»  56  Ark.  405,  19  a. 
W.  Rep.  1056;  De  Graff  y.  Wlckham  (Iowa)  52  N.  W.  Rep.  503;   Fletcher  v» 
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to  the  amount  named,  though  his  actual  damages  may  be  greater.'^ 
In  a  number  of  cases  it  has  been  laid  down  as  the  rule  that  if  the 
<:ontract  is  for  a  matter  of  uncertain  value,  and  a  sum  is  fixed  to 
be  paid  upon  a  breach  of  it,  the  sum  is  recoverable  as  "liquidated 
damages,''  without  the  qualification  above  mentioned, — that  the 
•difference  between  the  sum  fixed  upon  and  the  actual  damages  must 
not  be  so  great  as  to  show  that  the  parties  could  not  have  in- 
tended merely  to  fix  upon  what  they  thought  might  be  the  damages; 
tmt  the  rule  thus  stated  has  been  justly  criticised.  According  to 
the  better  opinion,  the  parties,  even  if  they  intended  to  fix  upon  the 
amount  stipulated  as  liquidated  damages,  will  nevertheless  be  lim- 
ited to  the  recovery  of  actual  damages  if  the  amount  stipulated  for 
is  so  greatly  in  excess  of  the  actual  damages  that  it  is  in  effect  a 
penalty.  In  other  words,  the  real  question  is  "not  what  the  parties 
intended,  but  whether  the  sum  is,  in  fact,  in  the  nature  of  a  penalty; 
and  this  is  to  be  determined  by  the  magnitude  of  the  sum,  in  con- 
nection with  the  subject-matter,  and  not  at  all  by  the  words  or  the 
understanding  of  the  parties.  The  intention  of  the  parties  cannot 
alter  it"** 

Dyche,  2  Term  R.  32;  Pruln  v.  Railway  Co.,  89  Mo.  397.  14  S.  W.  Rep.  657; 
WorreU  v.  McClinaghan,  6  Strob.  (S.  G.)  115;  Texas  &  St  L.  Ry.  Co.  v.  Rust, 
19  Fed.  Rep.  239.  A  contract  to  build  a  bridge  for  a  city,  whicli  provides 
that,  if  the  work  is  not  completed  at  a  certain  time,  the  builders  wm  pay  the 
<dty,  as  Uquidated  damages,  the  sum  of  $50  for  each  and  every  day  beyond 
that  time,  wiU  be  upheld,  since  the  damages  to  the  public  by  a  delay  In  con- 
struction are  uncertain,  and  not  capable  of  being  easily  ascertained.  Malone 
T.  City  of  Philadelphia,  147  Eaiu-ai:>  416,  23  Aa  Rep.  628.  But  see,  contra, 
where  the  stipulation  was  greatly  in  excess  of  any  possible  damage  from  the 
delay,  Cochran  y.  Railway  Co.  (Mo.  Sup.)  21  S.  W.  Rep.  6;  Clement  v.  Rail- 
coad  Co.,  lag  ?^  «t  d4.n,  i^  Aa  Rep.  276. 

•I  Winch  T.  Ice  Co.,  86  N.  Y.  618;  Welch  v.  McDonald,  85  Va.  600,  8  S.  R 
Rep.  711* 

M  Jaqnlth  ▼.  Hudson,  5  Mich.  123.  This  case  gires  a  full  statement  and  ex- 
planation of  the  law  on  this  subject  See,  also,  Myer  t.  Hart,  40  Mich.  517; 
lioore  T.  Colt,  127  Pa.  SL  289.  18  AtL  Rep.  8;  Jaqua  y.  Headington,  114  Ind. 
a09, 16  N.  B.  Rep.  527;  Brewster  y.  Edgerly,  13  N.  H.  275;  Condon  y.  Kemper, 
47  Kan.  126^  27  Pac.  Rep.  829;  Cotheal  y.  Talmage,  9  N.  Y.  551;  Clement  y. 
Cash,  21  N.  Y.  253;  ColweU  y.  Lawrence,  88  N.  Y.  71.  "The  intention  is  not 
aU  controlling,  for  in  some  cases  the  subject-matter  and  surroundings  of 
the  contract  wiU  control  the  intention  where  equity  absolutely  demands  it" 
«uwpery^\miam^  St  450. 
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(3)  If  a  debt  is  to  be  paid  by  installments,  it  Is  not  imposing  a 
penalty  to  provide  that  on  default  in  any  one  payment  the  entire 
balance  of  unpaid  installments  shall  fall  due.*' 

(4)  If  the  contract  contains  a  number  of  tenns,  some  of  which 
are  of  a  certain  value,  or  if  it  contains  a  number  of  terms  of  widely 
different  value,  and  the  penalty  is  applied  to  a  breach  of  any  one 
of  them,  it  is  not  recoverable  as  liquidated  damages,  however 
strongly  the  parties  may  have  expressed  their  intention  that  It  shall 
be  80.*^  In  a  leading  case  on  this  point  the  defendant  had  agreed 
to  act,  and  conform  to  all  the  regulations,  at  plaintiff's  theater 
for  several  seasons,  the  plaintiff  to  pay  him  £3.  6s.  8d.  for  eretj 
night  that  the  theater  should  be  open  for  performance,  and  it  was 

•«  Protector  Loan  Co.  v.  Grice  (Ct  App.)  5  Q.  B.  Div.  592;  Dean  v.  Wilsoii, 
10  WaU.  158.  The  same  is  true  of  a  stipulation  in  a  contract  to  pay  money 
that,  if  the  interest  is  not  paid  when  due.  the  principal  shall  become  due. 
Bchooley  v.  Romain,  31  Md.  574;  Mobray  v.  Leckie,  42  Hd.  474. 

•«  Kemble  v.  Farren,  a  BinK.  141;  Carter  v.  Strom,  41  Minn.  522,  48  N.  W. 
Rep.  394;  Watts  v.  Camors,  115  U.  S.  853,  6  Sup.  Ct  Bep.  91;  McPhersoD  t. 
Robertson,  82  Ala.  459,  2  South.  Rep.  333;  Lampman  v.  Cochran,  16  N.  T. 
275;  Wilhelm  v.  Eaves,  21  Colo.  194,  27  Pac.  Rep.  1053;  Hough  t.  Eugler, 
3G  Md.  186;  Daily  v.  Litchfield,  10  Mich.  29;  Trustees  v.  Walrath,  27  Mich. 
232;  Trower  v.  Elder,  77  IIL  452;  Lyman  v.  Babcock,  40  Wis.  503;  Monmoatb 
Park  Ass'n  v.  Warren  (N.  J.  Err.  &  App.)  27  Atl.  Rep.  932.  'There  is  Uttle 
or  no  dissent  from  the  following  propositions:  When  a  snm  in  gross  is  prom- 
itied  to  be  paid  on  the  breach  of  a  promise  to  pay  a  smaller  sum,  or  on  the 
failure  to  do  an  act  or  perform  a  duty,  the  damages  for  the  failure  to  do  or 
perform  which  can  be  ascertained  by  a  satisfactory  rule  or  standard,  then 
the  sum  promised  is  a  penalty,  and  not  a  sum  certain  to  be  recovered  in 
numero.  When  the  act  or  duty  to  be  performed  is  entir^y  of  a  class,  the 
damages  for  the  breach  of  which  cannot  be  ascertained  proximately  by  any 
standard  or  known  rule,  then  a  promise  to  pay  a  gross  sum  on  the  breach  or 
nonpwformance  of  such  obligation  is  agreed  compensation  or  Uquidated  dam- 
ages. *  *  *  There  is  another  class  somewhat  intermediate.  AgreementB  some- 
times contain  more  stipulations  than  one,  and  then  express  a  promise  to  pay  a 
gross  sum  on  the  breach  of  such  agreement  The  sum  thus  expressed  and 
promised  is  treated  as  the  agreed  compensation  or  recoverable  damages  for 
an  entire  breach  of  all  the  stipulations,  and  hence  not  recoverable  in  gross 
for  a  partial  breach,  and  consequently  are  not  liquidated  damages.  And  this 
rule  applies  where,  as  in  this  case,  some  of  the  stipulations  are  of  a  cUuv 
for  whose  breach  there  is  no  known  or  satisfactory  rule  for  estimating  the 
damages,  provided  there  are  other  stipulations,  one  or  more,  to  which  a  known 
rule  or  standard  of  damages  can  be  applied."    McPherson  v.  Bobertaon,  supra. 
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a^^reed  that,  for  a  breach  of  any  term  of  the  agreement  by  either 
party,  the  one  in  default  should  pay  the  other  £1,000,  'ix>  which  sum 
it  was  thereby  agreed  that  the  damages  sustained  by  any  such 
omission,  neglect,  or  refusal  should  amount,  and  which  sum  was 
thereby  declared  by  the  said  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature 
thereof.''    The  court  held  that,  in  spite  of  the  explicit  statement 
of  the  parties  that  the  sum  was  not  to  be  regarded  as  a  penalty, 
it  must  be  so  regarded.    If  the  penal  clause  had  been  limited  to 
breaches  uncertain  in  their  nature  and  amount,  it  might,  as  was 
thought,  have  had  the  effect  of  ascertaining  the  damages;  ^^ut," 
it  was  said,  ''in  the  present  case  the  clause  is  not  so  confined;  it 
extends  to  the  breach  of  any  stipulation  by  either  party.    K,  there- 
fore, on  the  one  hand,  the  plaintiff  had  neglected  to  make  a  single 
payment  of  £3.  6s.  8d.  per  day,  or,  on  the  other  hand,  the  defendant 
had  refused  to  conform  to  any  usual  regulation  of  the  theater, 
however  minute  or  unimportant,  it  must  have  been  contended  that 
the  clause  in  question,  in  either  case,  would  have  given  the  stipu- 
lated damages  of  £1,000.    But  that  a  very  large  suni  should  become 
immediately  payable  in  consequence  of  the  nonpayment  of  a  very 
small  sum,  and  that  the  former  should  not  be  considered  as  a 
penalty,  appears  to  be  a  contradiction  in  terms;  the  case  being  pre- 
cisely that  in  which  courts  of  equity  have  always  relieved,  and 
against  which  courts  of  law  have,  in  modern  times,  endeavored  to 
relieve,  by  directing  juries  to  assess  the  real  damages  sustained  by 
the  breach  of  the  agreement"  •• 

SAME- JOINT  AND  SEVERAL  CONTRACTS. 

264.  Whether  or  not  a  contract  with  several  persons  on 
either  or  both  sides  is  to  be  construed  as  joint  or  several 
depends  upon  the  intention  of  the  parties  as  manifested 
in  fhe  evidence  of  their  agreement.  The  following  rules 
may  be  stated: 

IiIABIIjITIES— (a)  A  promise  by  two  or  more  in  the 
plural  number  is  prima  facie  joint,  while  a 

M  Kemble  t.  Farren,  6  Bing.  141. 
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promise  in  the  sing^olar  is  prima  fiude  several; 
but  this  presumption  will  yield  ii^  from  the 
whole  agreement,  a  contrary  intention  appears, 
(b)  Subscriptions  by  a  number  of  persons  to  pro- 
mote some  common  enterprise,  though  joint  in 
form,  are  several  promises. 
BIGHTS— If  the  words  will  admit  of  it,  the  contract, 
as  regards  the  promisees,  will  be  joint  or  several^ 
according  as  their  interest  is  joint  or  several. 

Where  seyeral  persons  join  in  a  contract  in  respect  of  the  same 
matter,  the  question  whether  they  do  so  jointly  as  one  party,  or 
severally  as  distinct  parties  entering  into  several  distinct  cxm- 
tracts,  or,  in  the  case  of  the  persons  bonnd,  jointly  and  severally, 
making  a  joint  contract  and  several  distinct  contracts  at  the  same 
time,  depends  on  the  intention  of  the  parties  as  manifested  in  the 
evidence  of  the  contract'*  Borne  rules  for  the  construction  oi  con- 
tracts in  this  respect  have  been  laid  down  by  the  authorities. 
Joint  and  Several  Liabilities. 

In  all  written  contracts,  the  language  used  is  the  primaiy  guide 
to  the  meaning;  but  it  is  not  always  conclusive.  The  language  is 
sometimes  ambiguous,  and  often  not  exclusive  of  an  intention  to  con- 
tract either  way.  In  such  cases  the  sense  must  be  derived  from 
the  interests  and  relations  of  the  parties  as  appearing  in  the  con- 
tract The  same  is  true  of  oral  contracts  where  there  is  no  direct 
evidence  of  the  intention.  In  all  cases  the  intention  of  the  parties 
is  to  be  sought,  and  must  govern.  Wherever  the  debt  is  payable 
by  two  or  more  perscms,  as  where  the  words  ^we  promise,"  etc.,  are 
used,  the  liability  is  prima  facie  joint,  and  not  several,  nor  joint 
and  several;  but  the  use  of  such  expressions  will  not  make  the 
promise  joint  if,  from  the  whole  instrument,  a  contrary  intentioH 
appears.'^    Where  the  promise  is  in  the  singular,  the  liability  is 

••  1  Pars.  Cent  10;  Hall  v.  Leigh.  8  Cranch,  60;  Olmstead  v.  Bailey,  35 
Ck>nn.  584;  Bastman  v.  Wright,  6  Pick.  (Mass.)  316;  Wmoughby  v.  WiUousb- 
by,  5  N.  H.  244;  Boggs  v.  Curtin,  Ip  Serg.  &  R  (Pa.)  211. 

•T  King  V.  Hoare,  13  Mees.  &  W.  494;  Bartlett  v.  Robbins,  5  Mete.  (Musb.) 
184;  Bhle  v.  Purdy,  6  Wend.  (N.  Y.)  629;  New  Haven  &  N.  Ck>.  v.  HayUeu. 
119  Mass.  361. 
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prima  facie  several;  but,  as  in  other  cases,  the  whole  instrament 
may  show  a  contrary  intention,  and  this  intention  must  govern.** 

In  the  case  of  subscriptions  by  a  number  of  persons  to  promote 
some  common  enterprise,  the  promises,  though  joint  in  form,  are 
held  to  be  several.  Each  subscriber  is  hdd  to  promise  severally  to 
pay  the  amount  of  his  subscription,  and  an  action  against  all  the 
subscribers  jointly  will  not  lie.  It  clearly  appears  from  the  char- 
acter of  such  a  contract  that  each  subscriber  only  intends  to  bind 
himself  for  his  own  subscription,  and  this  intention  must  prevail,- 
notwithstanding  the  joint  form  of  the  promise.** 

As  we  have  seen,  these  rules  are  to  a  great  extent  modified  by 
statute  in  most  of  the  states.^** 

Joimi  and  Several  Rights. 

With  respect  to  the  rights  of  several  persons  under  such  con- 
tracts,  the  rule  of  construction  has  been  thus  stated:***  "A  con^ 
tract  will  be  construed  to  be  joint  or  several,  according  to  the  in- 
terests of  the  parties,  if  the  words  are  capable  of  that  construction,^ 
or  even  if  not  inconsistent  with  it  If  the  words  are  ambiguous^ 
or  will  admit  of  it,  the  contract  will  be  joint  if  the  interest  be  joints 
and  it  will  be  several  if  the  interest  be  several.***  But  a  contract 
entered  into  with  several  persons,  in  respect  of  the  same  matter 
or  interest,  cannot  by  any  words  be  made  so  as  to  entitle  them 
both  jointly  and  severally."  **• 

••  March  v.  Ward,  Peake,  130;  DIU  v.  White,  52  Wis.  45G,  9  N.  W.  Rep. 
404;  Fond  du  Lac  Harrow  Ck>.  y.  Haskins,  51  Wis.  135,  8  N.  W.  Rep.  15^ 
Van  Alstyne  v.  Van  Slyck,  10  Barb.  (N.  Y.)  387;  Hemmenway  v.  Stone,  T 
Mass.  58;  Slater  v.  Magraw,  12  GiU  &  J.  (Md.)  265. 

•»  Davis  V.  Belford,  70  Mich.  120,  37  N.  W.  Rep.  919;  Price  v.  RaUroad  Co., 
18  Ind.  137;  HaU  v.  Thayer,  12  Mete.  (Mass.)  130;  Daris  &  Rankin  Bldg.  &. 
Manors  Co.  v.  Barber,  51  Fed.  Rep.  148;  Gibbons  v.  Rente  (Minn.)  53  N.  W. 
RepL  756.    Contra,  Davis  v.  Shaf  er,  50  Fed.  Rep.  764. 

iM  Ante,  p.  554. 

!•!  Leake,  Cont  218. 

!•«  Eccleston  v.  Clipsham,  1  W.  Sannd.  163;  Sorsbie  v.  Park,  12  Meea.  &. 
W.  146;  Pickering  v.  De  Roehemont,  45  N.  H.  67;  Gould  v.  Gould,  6  Wend. 
(N.  Y.)  263;  Appleton  v.  Bascom,  3  Mete.  (Mass.)  169;  Capen  ▼.  Barrows,  1 
Gray  (Mass.)  376;  Lombard  v.  Cobb,  14  Me.  222. 

lot  Ante,  p.  561,  note  127.  On  the  question  of  joint  and  several  liability,  see 
ante,  p.  554  et  seq. 
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IN  GBNEBAL. 

The  modes  in  which  a  contract  mav  be  diaoharffed 

266. 
are  as  follows: 

(a)  It  may  be  discharged  by  the  same  process  which 
created  it;  that  is,  by  mutual  agreement. 
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(b)  It  may  be  performed;  and  all  the  duties  undertaken 

by  either  party  may  be  thereby  fulflUed,  and  all 
the  rights  satisfied. 

(c)  It  may  be  broken,  in  which  case  a  new  obligation 

connects  the  parties, — a  right  of  action  possessed 
by  the  one  against  the  other. 

(d)  It  may  become  impossible  by  reason  of  certain  cir- 

cumstances -which  are  held  to  exonerate  the  par- 
ties firom  their  respective  obligations. 

(e)  It  may  be  discharged  by  the  operation^  of  rules  of 

law  upon  certain  sets  of  circumstances. 

Thus  far  we  have  dealt  with  the  elements  which  go  to  the  forma- 
tion of  a  contract^  with  the  operation  of  a  contract  when  formed, 
and  with  its  interpretation  when  it  comes  into  dispute.  It  remains 
now  for  OB  to  consider  the  modes  in  which  the  contractual  tie  may 
be  loosed,  and  the  parties  wholly  freed  from  their  rights  and  lia- 
bUities  under  the  contract  In  dealing  with  this  part  of  the  sub- 
ject we  shall  consider,  not  only  the  mode  in  which  the  original  con- 
tract may  be  discharged,  but,  in  case  of  its  being  discharged  by 
breach,  the  mode  in  which  the  right  of  action  arising  thereupon 
may  be  extinguished.  The  modes  of  discharge  hare  been  stated 
in  a  general  way  in  the  black-letter  text,  but  it  will  be  necessary 
for  us  to  take  up  each  mode  in  turn,  and  deal  with  it  in  detaiL 

DISCHABGE  OF  CONTBACT  BY  AOBEEMENT. 

266.  A  contract  may  be  discharged  by  an  agreement  to 
that  effect  between  the  parties.    This  may  be — 

(a)  By  waiver,  cancellation,  or  rescission. 

(b)  By  a  sabstituted  agreement. 

(c)  By  the   happening   of  .conditions   subsequent,   ex- 

pressed or  implied  in  the  contract. 

267.  Necessarily,  sudh  an  agreement  must  possess  all 
the  elements  requisite  to  the  formation  of  any  other  valid 
agreement.  There  are  some  exceptions  as  to  the  necessity 
for  consideration,  which  will  be  hereafter  noticed. 
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We  have  seen  that  the  essential  feature  of  the  contractnal  obligar 
tion  is  that  it  results  from  the  voluntary  act  of  the  parties  ex- 
pressed by  their  agreement  As  it  is  their  agreement  which  binds 
them,  so  by  their  agreement  they  may  be  loosed  from  the  contract- 
ual  tie.  It  is  scarcely  necessary  to  say  that  to  render  an  agree- 
ment effectiye  as  a  discharge  it  must  be  a  valid  agreement;  and,, 
to  be  80,  it  must  be  accompanied  by  all  the  elements,  such  as 
communication  of  mutual  intention,  real  consent,  parties  having 
capacity,  etc^  This  applies  to  all  the  modes  of  discharge  by 
agreement,  with  which  we  shall  hereafter  deal.  The  question  of 
consideration  will  be  discussed  in  dealing  with  the  particular  divi- 
sions of  the  subject 

SAME— WAIVER,  CANCELLATION,  OB  RESCISSION. 

268.  A  contract  may  be  dischargred  by  an  express  agree- 
ment that  it  shall  no  longer  bind  either  party.  This  pro- 
cess is  called  a  waiver,  canoellation,  or  rescission  of  the 
contract. 

268.  A  consideration  is  necessary  to  support  snch  an 
agreement,  except: 

EXCEPTIGNS — (a)  Where  the  agreement  is  under  seal. 

(b)  A  negotiable  instrument  may  be  discharged  by 

its  mere  surrender  with  an  intent  to  discharge  it. 

A  contract  may  always  be  discharged  by  an  agreement  betweei> 
the  parties  to  it  that  it  shall  no  longer  be  binding  upon  them;  but 
this  agreement  is  subject  to  the  rule  which  governs  all  other 
simple  contracts, — that  there  must  be  a  consideration.  In  the 
absence  of  a  consideration,  a  promise  to  forego  the  right  to  demand 
performance  of  a  contract  would  be  nudum  pactum  and  void.  It 
has  often  been  said  that  ''a  simple  contract  may,  before  breach,  be 
waived  or  discharged  without  a  deed  and  without  consideration,*^ 

1  Murray  v.  Harway,  50  N.  Y.  337;  Wheeler  y.  Railroad  Co.,  115  U.  &  29,  & 
Sup.  Gt  Rep.  1061,  IIQO;  Stix  y.  Roulston,  88  Ga.  743, 15  S.  E.  Rep.  826;  O'Don- 
neU  V.  Brand  (Wis.)  65  N.  W.  Rep.  154;  Wood  v.  Morlarty,  16  R.  L  201,  14  AtL 
Rep.  855;  Laugrjr.  Lee^^ga.  St  1G5;  Smith  v.  Watgon.  82  Va.  712,  1  &  B- 
Rep.  96. 


Ch.   11]  BY  AGREEMENT.  609 

but  this  is  inaccurate.  A  consideration,  or  a  deed  dispensing 
with  the  necessity  for  a  consideration,  is  always  essential.  Where 
the  contract  is  wholly  executory,  a  mere  agreement,  without  more, 
between  the  parties,  that  it  shall  no  longer  bind  them,  is  valid,  for 
the  discharge  of  each  party  by  the  other  from  his  liabilities  under 
the  contract  is  a  sufficient  consideration  for  the  promise  of  the 
other  to  forego  his  rights.'  No  further  consideration  is  necessary. 
If  the  agreement  is  not  mutual, — ^that  is,  if  it  is  a  waiver  of  his 
rights  by  one  party  only, — ^there  is  no  consideration,  and  the  agree- 
ment is  void."  If  a  contract  has  been  executed  on  one  side,  an 
agreement  that  it  shall  no  longer  be  binding,  without  more,  is  void 
for  want  of  consideration.^  There  must  be  some  consideration, 
or  else  the  agreement  must  be  under  seal.  To  illustrate  these 
distinctions:  U  a  person  agrees  to  buy  goods  from  another,  or 
perform  services  for  him,  and  the  other  agrees  to  pay  therefor,  the 
contract  may  be  discharged  by  a  simple  agreement  to  that  effect, 
so  long  as  the  goods  or  services  have  not  been  delivered  or  per- 
formedy  and  the  money  has  not  been  paid.  After  delivery  of  the 
goods,  however,  or  performance  of  the  services,  or  payment  of  the 
money,  a  promise  by  the  party  so  performing  not  to  require  per- 
formance by  the  other  would  not  be  binding  unless  under  seal  or 
supported  by  a  consideration. 

In  England  there  is  an  exception  to  this  rule  in  the  case  of  bills 
of  exchange  and  promissory  notes.     The  rights  of  the  holder  of 

2  RoUius  V.  MarBh,  128  Mass.  116;  Gutter  v.  Ck)chrane,  116  Blass.  408;  Gollyer 
▼.  Moulton,  9  R.  I.  90;  Blood  v.  Enos,  12  Vt  625;  KeUy  v.  BUss,  54  Wis.  187, 
11  N.  W.  Bep.  488;  Blagborne  v.  Hunger  (Mich.)  59  N.  W.  Rep.  657;  Perkins 
V.  Hoyt,  35  Mich.  506;  McNlsh  v.  Reynolds,  95  Pa,  St  483;  Flegal  v.^oover. 
156  Fa.  St  276,  27  AtL  Rep.  162;  King  v.  Gmett,  7  Mees.  &  W.  55;  Tallman 
F.  Earle~(Com.  PI.  N.  Y.)  13  N.  Y.  Supp.  805;  Farrar  v.  ToUver,  88  Dl.  408; 
Hobbs  V.  Brick  Co.,  157  Mass.  109,  31  N.  E.  Rep.  756;  Windham  ▼.  Doles,  59 
Oa.  265;  ante,  p.  187. 

•  King  V.  GUlett,  7  Mees.  &  W.  55. 

4  CoUyer  v.  Moulton,  9  R.  I.  90;  Crawford  v.  Mlllspaugh,  13  Johns.  (N.  Y.) 
87;  Kidder  v.  Kidder,  33  Pa.  St  268;  Moore  v.  Locomotive  Works,  14  Mich. 
266;  Maness  v.  Henry,  96  Ala.  454,  11  South.  Rep.  410;  Landon  v.  Button,  50 
N.  X  Eq.  500,  25  Ati.  Rep.  953;  Davidson  v.  Burke,  143  Til  139,  32  N.  B.  Rep. 
514;  Murphy  v.  Kastner,  50  N.  J.  Bq.  214,  24  Atl.  Rep.  564;  Saeger  v.  Runk, 
148  Pa.  St  77,  23  Aa  Rep.  1006;  ante,  p.  189,  and  cases  there  cited.  '  "* 

Xaw  ookt.~39 
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BQch  inBtmments  may  there  be  waived  and  discharged  without 
any  consideration  for  their  waiver.'  In  this  country  the  exception 
is  not  recognized.  Such  instruments,  in  this  respect,  stand  on  the 
same  footing  as  any  other  simple  contract,*  with  this  exception, 
namely,  that,  if  the  instrument  itself  is  destroyed  or  surrendered 
for  the  purpose  of  discharging  the  debt,  it  will  so  operate  without 
any  consideration.^  The  reason  for  the  exception  is  that  there 
is  a  valid  executed  gift  of  the  instrument;  such  instruments,  it 
seems,  being  regarded  as  the  contract,  and  not  merely  the  evidence 
of  the  contract* 

It  is  sometimes  said  that  there  may  be  a  waiver  of  part  of  a 
contract;  but  this  is  a  discharge  by  substituted  agreement,  which 
we  shall  now  explain. 


SAME— SUBSTITUTED  AGBEEMEKT. 

260.    A  contract  may  be  discharged  by  the  substitution 
of  a  new  contract;  and  this  results — 

(a)  Where  a  new  contract  is  expressly  substituted  for 

the  old  one. 

(b)  Where  a  new  contract  is  inconsistent  with  the  old 

one. 
(o)  Where  new  terms  are  agreed  upon,  in  -which  case 
a  new  contract  results,  consisting  of  the  new 
terms  and  of  the  terms  of  the  old  contract  which 
are  consistent  with  them. 

•  Foster  ▼.  Dawber,  Q  Exch.  838. 

•  Orawford  y.  MiUspaugh,  13  Jotina.  (N.  Y.)  87;  Seymour  t.  Mlntutn,  17  Johns. 
(N.  Y.)  109;  Bragg  y.  Danielson,  141  Mass.  196,  4  N.  B.  Rep.  622;  Bender  t. 
Sampson,  11  Mass.  42;  Smith  y.  Bartholomew,  1  Mete  (Mass.)  276;  Shaw  r. 
Pratt,  22  Pick.  (Mass.)  306;  CampbeU's  Estate,  7  Pa.  St  100. 

T  Larkin  v.  Hardenbrook,  90  N.  Y.  333;  Jaflray  y.  Dayls,  124  N.  Y.  164,  28  N. 
B.  Rep.  361;  SUde  y.  Mutrle,  166  Mass.  19,  30  N.  B.  Rep.  168;  Vanderbeck  t. 
Vanderbeck,  30  N.  J.  Bq.  266;  Paxton  y.  Wood,  77  N.  a  U;  Campbell's  BBtat«, 
7PajJtti.lflq;  Albert  y.  Ziegler,  29  Pa^t  60;  Stewart  y.  Hidd^^S  Minn.  4S 
(OIL  29);  Ellsworth  v.  Pogg,  36  Vt  365^^ 

•  Slade  y.  Mutrie,  supra. 
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(d)  Where  a  new  party  is  subBtitated  for  one  of  the 
original  parties  by  agreement  of  all  three. 

261.  As  in  the  case  of  contracts  generally,  the  agreement 
of  the  parties  may  be  evidenced  by  their  conduct. 

Another  mode  by  which  a  contract  may  be  discharged  by  agree- 
ment of  the  parties  is  by  the  substitution  of  a  new  contract.*  The 
difference  between  this  mode  and  a  discharge  by  waiver  is  that  a 
discharge  by  waiver  is  a  total  obliteration  of  the  contract,  while  by 
this  mode  a  new  bond  between  the  parties  is  substituted  in  the 
place  of  the  old  one.  A  contract  may  be  thus  discharged  either 
by  the  making  of  an  entirely  new  and  independent  contract  relat- 
ing to  the  same  subject,  or  merely  by  the  introduction  of  new 
terma  In  the  latter  case  the  new  contract  consists  of  the  new 
terms  and  so  much  of  the  original  contract  as  remains  unchanged. 
If,  for  instance,  parties  who  have  contracted  for  the  construction 
of  a  building  according  to  certain  specifications,  and  at  a  certain 
price,  to  be  paid  partly  in  cash  and  partly  in  some  other  way, 
should  afterwards  agree  upon  a  change  in  the  specifications  and 
an  increase  in  the  cash  payment,  there  would  be  substituted  for 
the  original  contract  a  new  contract,  consisting  of  the  new  terms 
and  the  unchanged  terms  of  the  original.^* 

There  need  be  no  express  waiver  of  the  old  contract,  or  of  some 
of  its  terms,  to  constitute  a  discharge  by  substituted  agreement 
A  new  contract  inconsistent  with  the  original  impliedly  discharges 

•  McCreery  v.  Day,  119  N.  Y.  1,  23  N.  B.  Rep.  108;  Munroe  t.  Perkins,  9  Pick. 
(Moss.)  296;  Hurlock  v.  Smitli,  39  Md.  436;  Kins  y.  Faist  (Mass.)  37  N.  B.  Rep. 
466;  Bomns  t.  Marsh*  128  Mass.  116;  Weld  v.  Nichols,  17  Pick.  (Mass.)  538; 
Cutter  T.  Ck>chrane,  116  Mass.  408;  liOW  t.  Forbes,  18  IlL  568;  Farrar  y.  Toli- 
yer,  88  HL  408;  Ward  y.  Walton,  4  Ind.  75;  Windham  y.  Doles,  59  Ga.  265; 
Perkins  y.  Hoyt,  35  Mich.  506;  Brown  y.  Bverhard,  52  Wis.  205,  8  N.  W.  Rep. 
725;  Smith  y.  Tnnno,  1  Mc€k>rd,  Eq.  (&  O.)  443;  Tingley  y.  Land  Co.  (Wash.) 
36  Pac.  Rep.  1098.  As  to  payment  by  note,  check,  or  other  contract,  see 
post,  p.  631. 

!•  Greene  y.  Paul.  155  Pa.  St.  126,  25  AtL  Rep.  867;  Hannibal  H.  Chandler  A 
Co.  y.  Knott,  86  Iowa,  113,  53  N.  W.  Rep.  88;  McNish  y.  Reynolds,  95  Pa.  St 
483.  ^^'" 
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the  latter  without  an  express  proTision  to  that  effect;"  and, 
if  new  terms  are  agreed  upon,  they  will  by  implication  waive  those 
terms  of  the  original  which  are  inconsistent  with  them,  and  a  new 
contract  will  result,  consisting,  as  we  have  seen,  of  the  new  terms 
and  the  unchanged  or  consistent  terms  of  the  original  contract" 
An  illustration  of  implied  discharge  by  the  introduction  of  terms 
inconsistent  with  those  of  the  original  agreement  is  furnished  by 
cases  in  which  a  contractor  undertakes  building  operations  for 
another  which  are  to  be  completed  by  a  certain  time,  in  default  of 
which  a  sum  is  to  be  paid  as  compensation  for  the  delay.  If,  while 
the  building  is  in  progress,  an  agreement  is  made  between  the 
parties  for  additional  work,  by  which  it  becomes  impossible  to 
complete  the  building  within  the  time  oriprinally  stipulated,  it  is 
universally  held  that  the  subsequent  agreement  is  so  far  inconsist- 
ent with  the  first  as  to  amount  to  a  waiver  of  the  original  stipula- 
tion as  to  time;  and,  since  an  agreement  may  be  made  by  conduct 
as  well  as  by  express  words,  this  principle  would  apply  to  a  case 
where  performance  within  the  specified  time  is  prevented  by  the 
conduct  of  the  other  party." 

Where  it  is  claimed  that  a  contract  has  been  discharged  by  a 
new  contract,  or  by  the  introduction  of  new  terms,  the  intention  to 
discharge  the  original  contract  must  distinctly  appear,  to  give  rise 
to  such  an  implication,  from  the  inconsistency  of  the  new  terms 
with  the  old  ones."     A  mere  postponement  of  performance  for 

11  Patmore  v.  Golbum,  1  Gromp.,  M.  &  R.  65;  Renard  v.  Sampson,  12  N.  Y. 
661;  Bacon  v.  Cobb,  45  lU.  47;  Stow  v.  RusseU,  36  111.  18;  Howard  v.  Railroad 
Co.,  1  GIU  (Md.)  311;  Chrlsman  v.  Hodges,  76  Mo.  413;  Paul  v.  Meservey,  5S 
Me.  419;  Harrison  v.  Lodge,  116  m.  279,  5  N.  B.  Rep.  543. 

12  Thornhm  v.  Neats,  8  C.  B.  (N.  S.)  831;  Teal  v.  BUby,  123  U.  a  672.  8  Suik 
Ct  Rep.  239;  Cornish  v.  Suydam  (Ala.)  13  South.  Rep.  118;  Underwood  v.  Wolf, 
131  m.  425,  2ii  N.  E.  Rep.  698;  Farrar  v.  ToUver,  88  IlL  408;  RoWns  v.  Marsh, 
128  Mass.  116;  Rogers  v.  Rogers,  139  Mass.  440, 1 N.  E.  Rep.  122;  Huckesteln  t. 
KeUy,  152  Pa.  St  631,  25  Ati.  Rep.  747. 

^        rrTHomhill  v.  Neats,  supra.    And  see  Cornish  y.  Suydam  (Ala.)  13  South.  Rep. 

118;  Stewart  v.  Keteltas,  36  N.  Y.  388;  Underwood  v.  Wolf,  131  IlL  425.  23  N. 

E.  Rep.  598;  Howard  v.  Railroad  Co.,  1  GUI  (Md.)  3U;  HuckestelnxJi£Uy^l52 

Pa.  St.  631,  25  Atl.  Rep.  747. 

U  Millsaps  v.  Bank  (Miss.)  13  South.  Rep.  903. 
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the  oonvenience  of  one  of  the  parties,  or  an  agreement  to  accept 
I>erformance  at  a  different  place  than  that  stipulated,  does  not 
operate  as  a  discharge.^*  This  question  sometimes  arises  in  con- 
tracts for  the  sale  and  deliveiy  of  goods,  where  the  delivery  is  to 
extend  over  some  time.  The  purchaser  requests  a  postponement 
of  delivery,  and  then  refuses  to  accept  the  goods  at  all,  alleging 
that  the  contract  was  discharged  by  the  alteration  of  the  time  of 
performance;  that  a  new  contract  was  thereby  substituted,  which 
is  Toid  for  noncompliance  with  the  statute  of  frauds.  The  courts, 
however,  have  always  recognized  "the  distinction  between  a  substi- 
tation  of  one  agreement  for  another,  and  a  voluntaiy  forbearance 
to  deliver  at  the  request  of  another,^'**  and  will  not  regard  the 
latter  as  aflPecting  the  rights  of  the  parties  further  than  this:  that, 
if  a  man  asks  to  have  performance  of  his  contract  postponed,  he 
does  so  at  his  own  risk ;  for,  if  the  market  value  of  the  goods  which 
he  should  have  accepted  at  the  earlier  date  has  altered  at  the  latter 
date,  the  rate  of  damages  may  be  assessed,  as  against  him,  either 
at  the  time  when  the  performance  should  have  taken  place,  or 
when,  by  nonperformance,  the  contract  was  broken,  or  when  he 
ultimately  exhausted  the  patience  of  the  vendor,  and  definitely  re- 
fused to  perform  the  contract.^^ 

Again,  a  contract  may  be  discharged  by  the  introduction  of  new 
parties  into  the  original  agreement,  whereby  a  new  contract  is 
created,  in  which  the  terms  remain  the  same,  but  the  parties  are 
different  This  is  termed  a  "novation."  We  have  already  spoken 
of  it  as  an  apparent  exception  to  the  rule  that  the  rights  and 
liabilities  under  a  contract  cannot  be  assigned  at  law.^*  Such  a 
substitution  may  be  made  (1)  by  an  express  agreement,  or  (2>  by 
the  conduct  of  the  parties  indicating  an  acquiescence  in  a  change 
of  liability.  If,  for  instance,  as  we  have  already  seen,  A.  owes  B. 
flOO,  and  B.  owes  G.  |100,  it  may  be  agreed  between  all  three 
parties  that  A.  shall  pay  C.  instead  of  paying  B.,  so  that  B.  thereby 

»  Hickman  v.  Haynes,  L.  U.  10  O.  P.  606;  Lawson  v.  Hogan,  83  N.  Y.  89; 
WatUns  V.  Hodges,  6  Har.  ft  J.  (Md.)  38;  Franklin  Ins.  Go.  v.  HamUl,  5  Md. 
170;  Bacon  ▼.  Ck>bb,  45  lU.  47;  McCk>mbs  t.  McKennan,  2  Watts  &  S.  (Fa.)  216. 

»•  Hickman  t.  Haynes,  supra* 

It  Anson,  Gent  261;  Ogle  t.  Earl  Vane,  L.  R.  2  Q.  B.  275,  L..  U.  3  Q.  B.  272. 

^»  AntBt  p.  627. 
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terminates  his  legal  relations  with  both  parties.^*  In  snch  a  case 
there  is  the  necessary  consideration  for  each  party's  promise.  The 
consideration  for  A.'s  promise  to  pay  C.  is  the  discharge  of  B.  by 
C;  the  consideration  of  B.'s  discharge  of  A.  is  the  extingnishment 
of  his  debt  to  C;  and  the  consideration  of  C's  discharge  of  B.  is 
the  promise  of  A.  It  would  not  be  enough  for  A.  to  say  to  C,  ^ 
will  pay  you  instead  of  B.,^  and  to  afterwards  suggest  the  arrange- 
ment to  B.  and  receive  his  assent;**  nor  would  it  be  enough  for  R 
to  authorize  A.  in  writing  to  pay  to  G^  and  for  A.  to  acknowledge 
the  paper.*^  All  three  of  the  parties  must  enter  into  the  agree- 
ment, and  .the  original  liability  must  be  extinguished.  This  is 
essential,  because  it  is  the  promise  of  each  that  is  the  considera- 
tion for  the  promise  of  the  others.** 

I*  Tatiock  T.  Harris,  8  Term  R.  174;  Heaton  t.  Ajigier,  7  N.  H.  397;  Sterling 
T.  Ryan.  72  Wis.  36.  87  N.  W.  Rep.  572;  York  v.  Orton,  65  Wis.  6.  26  N.  W.  B^ 
166;  Gulcliard  r.  Brande.  67  Wis.  634.  15  N.  W.  Rep.  764;  McKinney  t.  AItIs, 
14  111.  33;  Leihy  y.  Biiggs.  33  111.  App.  634;  Seymour  y.  Seymour.  31  UL  App. 
227;  Grieb  v.  Comatock  (Mich.)  68  N.  W.  Rep.  407;  Litchfield  v.  Garrett.  10 
Mich.  426;  Mulcrone  y.  Lumber  Co..  65  Mich.  622.  22  N.  W.  Rep.  67;  Finan  t. 
Babcock.  58  Mich.  301.  25  N.  W.  Rep.  294;  Mcaellan  y.  Robe.  93  Ind.  298; 
Parsons  y.  Tillman.  95  Ind.  452;  Mulgrew  y.  Ck>charen.  96  Mich.  422,  66  N.  W. 
Rep.  70;  Id..  98  Mich.  632.  57  N.  W.  Kep.  739;  Atwood  y.  Town  of  Mt  Hollj. 
65  Vt  121.  26  Atl.  Rep.  491;  Byrd  v.  Bertrand.  7  Ark.  321;  Foster  y.  Paine.  63 
Iowa,  85,  18  N.  W.  Rep.  699. 

so  Cuxon  y.  Chadley,  3  Barn.  &  C.  591;  Barnes  y.  Insurance  Co.  (Minn.)  57 
N.  W.  Rep.  314. 

SI  Llvorsidge  y.  Broadbent,  4  Hurl.  &  N.  603.  See  quotation  from  this  case, 
ante,  p.  528. 

»2  Liversidge  y,  Broadbent,  supra;  Guxon  y.  Ohadley.  supra;  Wood  y.  Mori- 
arty.  16  R.  L  201.  14  Ati.  Rep.  855;  First  Nat  Bank  y.  HaU,  101  U.  S.  50; 
Barnes  y.  Insurance  Co.  (Minn.)  57  N.  W.  Rep.  314;  Hard  y.  Burton.  62  Vt  314, 
20  Ati.  Rep.  269;  Lynch  v.  Austin,  51  Wis.  287. 8  N.  W.  Rep.  129;  Murphy  y.  Han- 
rahan,  50  Wis.  485,  7  N.  W.  Rep.  436;  Spycher  y.  Werner,  74  Wis.  456,  43  N.  W. 
Rep.  161;  McKinney  y.  Alyis,  14  lU.  33;  Reid  y.  Degener,  82  HI.  608;  Home 
Nat.  Bank  y.  Waterman.  134  111.  461,  29  N.  B.  Rep.  603;  Charles  y.  Amos,  10 
Colo.  272, 15  Pac  Rep.  417;  Smith  y.  Watson,  82  Va.  712, 1  a  E.  Rep.  96;  Black 
y.  De  Camp,  78  Iowa,  718,  43  N.  W.  Rep.  625;  Bowen  y.  Railroad  Co.,  3i  &  C. 
217. 13  S.  E.  Rep.  421;  Haubert  y.  Mausahardt,  89  Cat  433.  26  Pac  Rep.  899; 
Horn  y.  McKinney.  5  Ind.  App.  348»  32  N.  E.  Rep.  334;  Morrison  y.  Koidall,  6 
Ind.  App.  212.  33  N.  E.  Rep.  370;  Ferguson  y.  McBean  (Cal.)  36  Pac  Rep.  599; 
Linneman  y.  Moross  (Mich.)  57  N.  W.  Rep.  103;  Chapin  y.  Brown  (Cat)  34  PAc. 
Rep.  525;  OampbeU  y.  Clay  (Colo.  App.)  36  Pac.  App.  909;  Irwin  y.  Atkins,  7 
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As  we  have  said,  such  a  substitution  and  discharge  may  arise 
otherwise  than  by  express  agreement;  it  may  arise  from  the  con- 
duct of  the  parties  indicating  acquiescence  in  a  change  of  liability. 
If  a  person,  for  Instance,  enters  into  a  contract  with  two  others, 
and  the  latter  agree  between  themselves  that  one  of  them  shall 
retire  from  the  contract  and  cease  to  be  liable  upon  it,  the  first- 
mentioned  party  may  either  insist  upon  the  continued  liability  of 
the  party  remaining,  or  may  treat  the  contract  as  broken  and  dis- 
charged by  such  renunciation  of  his  liabilities  by  the  party  so  at- 
tempting to  withdraw.  If,  however,  under  some  circumstances, 
the  first-mentioned  party,  after  he  becomes  aware  of  the  re- 
tirement of  one  of  the  other  parties,  continues  to  deal  with  the 
remaining  party  as  though  no  change  has  taken  place,  he  ac- 
quiesces, and  may  be  considered  to  have  entered  into  a  new  con- 
tract to  accept  the  sole  liability  of  the  party  so  remaining,  and  can- 
not hold  the  other  to  his  original  contract  Cases  of  this  sort  arise 
where  a  member  retires  from  a  partnership,  after  the  firm  has 
entered  into  a  contract,  and  it  is  subsequently  sought  to  hold  him 
liable  thereon.  In  a  leading  English  case  the  plaintiff  had  em- 
ployed the  defendant,  with  other  members  of  a  firm,  as  his  bankers. 
The  defendant  retired,  and  though  notice  of  his  retirement  was 
shown  to  have  reached  the  plaintiff,  or  to  have  been  accessible  to 
him,  he  continued  to  bank  with  the  firm.  Finally,  the  firm  became 
bankrupt,  and  the  plaintiff  sued  the  defendant  as  liable  to  him  on 
the  original  contract,  as  being  one  of  the  members  of  the  firm 

IlL  App.  17;  Butterfleld  t.  Hartshorn,  7  N.  H.  345.  There  must  be  an  ez- 
tlfignishment  of  the  old  debt  by  a  mutual  agreement  between  aU  parties, 
whereby  it  becomes  the  obligation  of  the  new  debtor.  The  discharge  of  the 
(M  debt  must  be  contemporaneous  with  and  result  from  the  consummation  of  an 
arrangement  with  the  new  debtor.  ComweU  v.  Meglns,  39  Minn.  407,  40  N.  W. 
Rep.  ^0.  The  pre-existing  debt  must  be  extinguished;  otherwise  th^e  is  no 
novation.  If  it  be  only  modified  in  some  parts,  and  any  stipulation  of  the 
(^ginal  obligation  be  suffered  to  remain,  it  is  no  novation.  It  is  not  presumed, 
and  the  intention  to  mal^e  it  must  clearly  result  from  the  terms  of  the  agree- 
ment, or  by  a  fuU  discharge  of  the  original  debt.  Levy  v.  Ford,  41  La.  Ann. 
873,  6  South.  Rep.  67L  But  see  dough  v.  Giles,  64  N.  H.  73,  5  AtL  Rep.  835, 
wh^e  It  was  held  that  when  the  acceptor  of  an  assignment  of  future  wages  in- 
tonoB  the  assignee,  after  the  wages  are  due,  that  he  will  pay  them  to  him,  there 
is  a  novation.  And  see  Welters  v.  Thomas  (Cal.)  32  Pac.  Rep.  666;  Oasey  v. 
Minor  (Idaho)  32  Pac.  Rep.  196b 
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whom  he  had  employed.  The- jury  found  that  the  defendanfs 
retirement  was  safficiently  brought  to  plaintiff's  notice^  and,  as  lie 
had  still  continued  to  employ  the  firm,  the  court  held  that  a  new 
contract  had  been  formed  between  the  plaintiff  and  the  remaining 
members.  **I  apprehend  the  law  to  be  now  settled/'  eaid  Paike, 
B^  ''that  if  one  partner  goes  out  of  a  firm,  and  another  comes  is, 
the  debts  of  the  old  firm  may,  by  the  consent  of  all  the  three  parties, 
— ^the  creditor,  the  old  firm,  and  the  new  finn, — ^be  transferred  to 
the  new  firm."  " 

In  the  case  of  discharge  by  substituted  agreement,  the  change  ot 
rights  and  liabilities,  and  consequent  extinction  of  those  which  be- 
fore existed,  form  the  consideration  on  each  mde  for  the  new  con- 
tract** We  have  seen  that  a  promise  by  a  person  to  do  something 
which  he  is  already  bound  to  do  is  no  consideration  for  a  promise 
by  another.  Applying  this  principle^  it  would  seem  that,  if  a  per- 
son should  refuse  to  perform  a  contract  simply  because  he  would 
suffer  a  loss  by  performing,  a  promise  by  the  other  party  to  pay  him 
more,  or  to  accept  less,  than  originally  agreed  upon,  to  induce  him 
to  go  on  with  the  contract,  would  be  without  consideration.  We 
have  already  discussed  this  question  in  treating  of  consideration) 
and  hare  seen  that  by  the  weight  of  authority  it  is  not  so  regarded." 
The  mutual  discharge  of  liability  under  the  old  contract,  and  mu- 
tual assumption  ot  liability  under  the  new,  is  held  a  sufficient 
consideration  for  the  new  agreement^ 

s«  Hart  T.  Alexander,  2  Mees.  &  W.  484.  And  see  Luddlngton  t.  BeU,  77  N. 
Y.  138;  Filipinni  v.  Stead  (Super.  N.  Y.)  23  N.  Y.  Supp.  1061;  Powers  v.  Mann. 
150  Mass.  375,  31  N.  E.  Kep.  10;  Ayer  v.  B^lner,  148  Mass.  468,  20  N.  E.  Bep. 
163.  But  see  Wadhama  t.  Page,  1  Wash.  St  420,  25  Pac.  Rep.  462;  Id.,  6 
Wash.  103,  32  Pac.  Rep.  1068;  CampbeUv^  Floyd.  153  ^^  ^t  ^  i^  AtL  Bep. 
1083.  Where  a  creditor  of  a  partnership,  aft^  dissolution  thereof,  accepts  tbe 
note  of  some  of  the  partners  in  payment  of  the  debt  of  the  firm.  Intending  that 
it  shaU  satisfy  the  original  obligation,  the  other  partner  is  discharged.  Way- 
deU  V.  Luer,  3  Denlo  (N.  Y.)  410;  Mmerd  v.  Thorn,  56  N.  Y.  402;  lAiddington  t. 
Bell,  supra;  PoweU  t.  Gharless,  34  Mo.  485;  Stone  t.  Chamberlain,  20  Ga.  250; 
Maxwell  v.  Day,  45  lud.  509.  If  there  Is  no  such  intention,  however,  there  is 
no  discharge.    Post,  p.  632,  note  64. 

a«  Note  9,  supra. 

BB  Ante,  p.  187. 

2«  Munroe  v.  I'erldns,  9  Pick.  (Mass.)  298;  Rollins  t.  Marsh,  128  Mass.  116; 
Osborne  v.  0*ReUly,  42  N.  J.  Eq.  467,  9  AtL  Rep.  209;  Moore  v.  Detroit  Looo- 
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SAME— FORM  OF  DISCHABQE  BY  NEW  AaREEMENT. 

862.  The  general  rule  is  that  a  contract  must  be  dis- 
charged in  the  same  form  as  that  in  which  it  was  made. 
Therefore, 

(a)  A  contract  under  seal  can  only  be  discharged  by 

agreement,  where  the  agreement  is  under  seal; 

but— 
EXCEPTIONS— (1)  The  parties  to  a  contract  under 
seal  may  make  a  parol  contract  creating 
obligations  separate  from  but  substantially 
at  variance  therewith,  and  which  will  be 
binding. 

(2)  The  rule  does  not  apply  to  a  parol  extension 
of  the  time  for  performing  a  sealed  con- 
tract, which  has  been  acted  upon  by  the 
obligor,  where  the  obligee  seeks  to  take  ad- 
vantage of  a  nonperformance  which  he  has 
thus  caused. 

(8)  Nor,  by  the  weight  of  authority,  in  this  coun- 
try, at  least,  does  it  apply  where  a  parol 
contract  rescinding  or  modifying  a  contract 
under  seal  has  been  acted  upon,  so  that  it 
would  be  inequitable  to  hold  the  parties  to 
their  original  contract. 

(4)  Some  of  the  courts  allow  a  sealed  contract  to 
be  discharged  by  parol  after  it  has  been 
broken,  though  not  before. 

(b)  A  parol  contract  may  be  discharged  by  writing  or 

by  word  of  mouth,  whether  or  not  the  original 
contract  is  in  writing,  except  that — 
EXCEPTION — Where   the   original    written   con- 
tract  was   within   the    statute   of   firauds, 

motlTe  Works,  14  Midi.  2tf0;  Goebel  v.  Lynn,  47  Mich.  480.  11  N.  W.  Uop.  284; 
Coyner  t.  I^ynde,  10  Ind.  282;  Cooke  t.  Murphy,  70  111.  96;  Connelly  v.  Deyoe,37 
Conn.  670;  Lawrence  t.  Davey,  28  Vt  264;  Lattimore  y.  Harsen,  14  Johns.  (N. 
Y.)  330:  Holmes  v.  Doane.  9  Cush.  (Mass.)  135.     But  see  ante,  p.  187,  note  12a 


618  DISCHARGE   OF  CONTRACT.  [Ch.  H 

though  an  absolnte  discharge  by  Fesdasion 
or  cancellatioxi  may  take  place  by  word  of 
mouth,  a  diacharge  by  substituted  agree- 
ment must,  by  the  weight  of  authority,  be 
In  writing.  As  to  this,  however,  there  is 
some  conflict  of  opinion. 

The  general  rule  of  the  common  law  being  that  a  contract  can 
only  be  discharged  in  the  same  form  as  that  in  which  it  was  made, 
it  follows  that  an  agreement,  to  operate  as  a  discharge  or  modifica- 
tion of  a  preTions  contract  under  seal,  must  also  be  under  seal. 
The  parties  to  a  deed  cannot,  at  common  law,  discharge  their  obli- 
gation by  a  parol  agreement'^  To  this  rule  there  are  several  ex- 
ceptiona 

In  the  first  place,  it  is  possible  for  them  to  make  a  parol  contract 
which  creates  obligations  separate  from,  and  yet  substantially  at 
variance  with,  the  deed,  so  that  it  in  effect  contravenes  the  terms  of 
the  deed,  and  gives  a  right  of  action  to  which  the  deed  furnishes 
no  answer.  In  a  case  illustrative  of  this  point  a  person  had  let 
rooms  to  another,  by  contract  under  seal,  for  a  certain  time,  at  a 
rent  to  be  ascertained  in  a  certain  way,  and  after  his  death  hi» 
administrator  had  entered  into  a  parol  agreement  with  the  lessee  bj 
which,  in  consideration  of  a  certain  sum  to  be  paid  by  the  lessee, 
to  be  taken  as  a  reasonable  rent,  neither  party  should  be  called 
upon  to  perform  his  part  under  the  deed.  The  lessee  failed  to- 
make  the  payment  so  agreed  upon,  and  the  administrator  sued  him 
upon  the  parol  contract  The  leesee  claimed  that  the  parol  con- 
tract was  an  attempt  to  vary  the  deed  by  an  instrument  not  under 
seal,  and  that  a  performance  of  this  contract,  being  no  discharge  of 
the  deed,  would  leave  him  liable  to  his  obligation  under  the  deed. 
The  court  held,  however,  that  the  parol  contract  created  a  new 

ST  West  V.  Blakeway,  2  Man.  &  G.  729;  AUen  v.  Jaquish,  21  Wend.  (N.  Y.> 
628;  Thompson  v.  Brown,  7  Taunt  OOa;  Spence  v.  Healey,  8  Bzch.  068;  Oord- 
wert  V.  Hunt,  8  Taunt.  596;  Albrecht  v.  Kraisinger,  44  Dl.  App.  313;  Woodruff 
V.  Dobbins,  7  Blackf.  (iDd.)  582;  Hogencamp  y.  Ackerman,  24  N.  J.  Law,  133; 
McMurpby  v.  Garland,  47  N.  H.  316;  Chapman  v.  McGrew,  20  HL  101;  Home- 
y.  Taylor,  63  UL  48. 
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obligation,  and  was  not  an  attempt  to  vary  an  old  one;  that  a  per- 
formance of  this  new  contract  wonld  fnmish  a  good  eqnitable 
answer  to  an  action  on  the  contract  under  seal;  and  that  the 
administrator  was  entitled  to  sne  on  the  parol  contract** 

Another  exception  is  recognized  where  the  obligee  does  some- 
thing to  prevent  performance  by  the  obligor,  as  where  he  orally  con- 
sents to  an  extension  of  the  time  for  performance,  and  the  oral 
waiver  is  acted  upon.  When  he  sues  the  obligor  for  nonperform- 
ance, he  cannot  object  to  parol  evidence  of  his  conduct  In  a  New 
York  case  the  obligor  offered  to  perform  the  condition  of  his  bond, 
but  the  obligee,  by  parol,  waived  such  performance  at  that  time. 
In  an  action  for  breach  of  the  condition  the  obligee  was  allowed 
to  show  the  parol  waiver.  'The  plaintiff's  conduct,"  it  was  said, 
''can  be  viewed  in  no  other  light  than  as  a  waiver  of  a  compliance 
with  the  condition  of  the  bond,  •  •  •  and  I  see  no  infringe- 
ment of  any  rule  or  principle  of  law  in  permitting  parol  evidence 
of  such  waiver.  It  is  a  sound  principle  that  he  who  prevents  a 
thing  being  done  shall  not  avail  himself  of  the  nonperformance 
he  has  occasioned.  Had  not  the  plaintiff  dispensed  with  a  further 
compliance  with  the  condition  of  the  bond,  it  is  probable  that  the 
defendant  would  •  •  •  have  literally  complied  with  the  con- 
dition.'^** 

There  is  another  exception  veiy  generally  recognized  in  this  coun- 
try, though  not  in  England,  it  seems,  in  cases  where  the  parol  con- 
tract has  been  executed.  The  cases  are  not  very  clear  as  to  the 
limits  of  this  exception,  but  they  seem  to  establish  the  rule  that 
where  a  contract  under  seal  has  been  rescinded  or  modified  by  a 
subsequent  parol  agreement,  and  this  agreement  has  been  acted 
upon  by  the  parties,  and  they  have  changed  their  situation  so  that 
it  would  be  inequitable  to  hold  them  to  the  original  contract,  the 
parol  agreement  may  be  shown;  and  this  rule  is  recognized  in  law 
as  well  as  in  equity.*^     Though  the  language  of  most  of  the  opin- 

tt  Nash  y.  Armstrong,  10  C.  B.  (N.  S.)  269. 

!•  Fleming  v.  Gilbert,  3  Johns.  (N.  Y.)  528.  And  see  Nicholas  v.  Austin,  82 
Yo.  817,  1  S.  B.  Rep.  132;  FrankUn  Ins.  Go.  v.  Hamm.  5  Md.  170;  Boltlmors 
Ins.  Ca  T.  McGowan,  16  Md.  47;  Lawrence  t.  MUler,  86  N.  Y.  131. 

to  Chesapeake  &  O.  Ganal  Co.  t.  Say,  101  U.  S.  622;  McCreery  t.  Day,  119  N. 
Y.  I,  23  N.  E.  Rep.  198;  Dearborn  t.  Cross,  7  Cow.  (N.  Y.)  48;  Allen  t.  Jaqulsh, 
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ions  in  these  cases  is  as  broad  as  the  rule  stated,  it  will  be  found 
that  some  of  them  will  fall  within  one  or  the  other  of  the  first  two 
exceptions  mentioned  above. 

In  accordance  with  the  general  rule  above  stated,  a  parol  or  sim- 
ple contract  may  be  discharged  by  writing  or  by  word  of  moutlL  It 
is  inunaterialy  in  such  case,  whether  the  original  contract  is  in 
writing  or  not,  for,  as  we  have  seen,  the  writing  is  not  the  agree- 
ment, but  the  evidence  of  the  agreement  only.**  There  is  an  ex- 
ception in  cases  where  the  original  agreement  was  required  by  the 
statute  of  frauds  to  be  in  writing.     In  such  a  case  an  absolute  dis- 


a  Wend.  (N.  Y.)  628;  t^Vevre  ▼.  Le  Fevre,  4  Serg.  &  R.  (Pa.)  :*«.;  Phelps  v. 
Seely,  22  Grat  (Va.)  STSTMumoe  v.  Perkins,  9  Pick.  (Mass.)  298;  Van  Syckel 
V.  O'Heam,  60  N.  J.  Eq.  17a.  24  AtL  Bep.  1024;  White  v.  Walker,  31  IlL  4ii; 
Mill  Dam  Foundry  v.  Hovey,  21  Pick.  (Mass.),  at  page  429;  LAwrence  v.  Dole, 
11  Vt  549;  HydevlUe  0>.  y.  Eagle  Railroad  &  Slate  Go.,  44  Yt  396;  Gabe  t. 
Jameson,  10  Ired.  (N.  C.)  193;  Green  v.  Wells,  2  Gal.  584;  WhiUng  v.  Heslep, 
4  GaL  327;  Holdsworth  v.  Tucker,  143  Mass.  369.  9  N.  E.  Rep.  764;  Herzog  v. 
Sawyer,  61  Md.  344;  Dlckerson  v.  Gomjulssloners,  6  Ind.  128.  Some  of  the 
cases  cited  above  make  a  distinction  between  discharge  of  a  contract  under  seal 
before  it  is  broken,  and  a  discharge  after  it  Is  broken,  holding  that  in  the 
former  case  it  cannot  be  discharged  by  parol;  but,  according  to  the  better  opin- 
ion, there  is  no  reason  for  the  distinction.  Mc(}reery  v.  Day,  supra;  Van  Syckel 
V.  0*Heam,  supra;  CJabe  v.  Jameson,  supra;  Herzog  v.  Sawyer,  supra. 

«i  Gross  V.  Nugent,  5  Bam.  &  AdoL  05;  Brown  v.  Everhard,  52  Wis.  205.  8  N. 
W.  Rep.  725;  Swain  v.  Seamens,  9  Wall.  254;  Maher  v.  Lumber  Go.,  86  Wis. 
530,  57  N.  W.  Rep.  357;  Bhigbome  v.  Hunger  (Mich.)  69  N.  W.  Rep.  657;  Sea- 
man V.  O'Uara.  29  Mich.  60;  McNlsh  v.  Reynolds.  95  Pa.  St  483;  Allen  t. 
Sowerby,  37  Md.  410;  Wlggin>.  GoodwDttT^Me.  389;  Solomons  v.  Jones,  3 
Brev.  (S.  G.)  64;  Aldrich  v.  Price.  67  Iowa,  151,  9  N.  W.  Rep.  376,  and  10  N.  W. 
Rep.  339;  UUey  v.  Donaldson.  94  U.  S.  29;  Teal  v.  Bilby,  123  U.  S.  572, 8  Sup.  Ct 
Rep.  239;  Blood  y.  Enos,  12  Yt.  025;  IHanders  y.  Fay,  40  Vt  310;  Malone  y. 
Railroad  Co.,  157  Pa.  St.  430,  27  Atl  Rep.  766;  Robinson  y.  Batchelder.  4  N.  H. 
40;  McGrann  y.  Railroad  Go..  20  Pa.  St  82^  Thurston  y.  Ludwig.  6  Ohio  St  1; 
DesLnzo  y.  Lewis,  6  :9tew.  'Sl  P.  (Ala.)  91;  Low  v.  Forbes.  18  lU.  568;  Jones 
y.  Grantham,  80  Cku  472.  5  S.  E.  Rep.  764.  Contra,  by  statute,  in  Galifomla, 
where  the  oral  agreement  is  unexecuted.  Benson  v.  ShotweU  (Gal.)  37  Pac.  Bep. 
147.  See,  also,  ante,  pp.  673,  575.  It  is  Immaterial  in  such  a  case  that  the 
written  contract  expressly  provides  that  no  modifications  shall  be  made  except 
in  writing,  for  this  provision  itself  may  be  changed  by  paroL  A.  J.  Anderaon 
Electric  Ck>.  y.  Gleburne  Water,  Ice  ft  Lighting  Go,  (Tex.  Qv.  App.)  27  S.  W. 
Rep.  604. 
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charge  might  probably  take  place  by  word  of  mouth**  If,  how- 
ever, the  discharge  is  not  a  simple  rescission  or  cancellation,  but  is 
by  substitution  of  a  new  contract,  either  by  express  provision,  or 
by  implication  because  of  inconsistency  between  it  and  the  original, 
the  better  opinion  requires  a  writing.  The  new  contract,  resting 
in  parol,  would  be  unenforceable  for  noncompliance  with  the  stat^ 
ate,  and  could  not  discharge  the  original  contract.**  There  are 
some  cases  in  conflict  with  this  statement.**  Since  an  oral  agree- 
ment is  not  within  the  statute  of  frauds  if  it  has  been  executed,  or, 
in  some  cases,  if  it  has  been  partly  performed,  it  would  seem  ob- 
vious that  such  an  agreement  would  be  effective  to  discharge  a 
prior  written  contract  within  the  statute,  and  it  has  been  so  held.** 

SAMS— FBOVISIONS  FOB  DISCHABGE  CONTAINED  IN  THB 
CONTBACT— CONDITIONS  SUBSEQUENT. 

263.  A  contract  may  contain  within  itself  express  or 
implied  provisions  for  its  determination  under  certain  dr- 
cttmstances.  These  provisions  are  conditions  subsequent. 
Such  a  discharge  may  take  place  by  reason  of-^ 

M  Oomum  T.  Salisbury,  1  Vem.  240;  Wulsdinep  t.  Ward,  115  Ind.  219,  17  N. 
E.  Bep.  273;  Hurley  t.  Scbring,  G2  Hun,  621,  17  N.  Y.  Supp.  7;  Buel  y.  MiUer, 
4  N.  H.  196.     As  to  novation,  see  ante,  p.  97. 

*«  Noble  T.  Ward,  L.  U.  2  Excfa.  135;  Gk>88  T.  Lord  Nugent,  5  Bam.  &  AdoL 
58;  Barns  v.  Real-Estate  Co.,  52  Minn.  31,  53  N.  W.  Rep.  1017;  Hasbrouck  y, 
Tappen,  15  Johns.  (N.  Y.)  200;  Hill  v.  Blake,  97  N.  Y.  216;  Hickman  t.  Haynes, 
L.  K.  10  G.  P.  598;  Blood  t.  Goodrich,  9  Wend.  (N.  Y.)  68;  Dana  t.  Hancock, 
30  Vt  616;  Packer  v.  Steward,  34  Yt  127;  AbeU  y.  Mnnson,  18  Mich.  305; 
Rogers  t.  Atkinson,  1  Kelly  (Ga.)  12;  Musselman  y.  Stoner,  81  Pa.  St  265; 
Wilson's  Assignee  v.  Beam  (Ky.)  14  S.  W.  Rep.  362;  Carpentry.  Galloway,  73 
Ind.  418;  Thomson  y.  Poor,  57  Hun,  285, 10  N.  Y.  Supp.  597,  and  22  N.  Y.  Supp. 
570;  Moritz  v.  Koenig,  1  Misc.  Rep.  186,  21  N.  Y.  Supp.  5;  Schultz  y.  Bradley, 
57  N.  Y.  646;  Backer  y.  Harrhigton,  52  Mo.  App.  481. 

•«  Stearns  y.  Hall,  9  Gush.  (Mass.)  31;  Cummlngs  y.  Airnold,  3  Mete.  (Mass.) 
486;  Nes^ey  y.  Jeffers,  28  Ohio  St  90;  liee  y.  Hawks,  68  Miss.  669,  9  South. 
Rep.  828;  McaeUand  y.  Rush,  150  Pa.  St  57,,24  Att.  Bep.  354.  And  see  Hous- 
ton Y.  Sled^,  10rKrd.'640,  8  S.  E.  Rep.*145;  Johnson  y.  Trask,  116  N.  Y.  136, 
22  N.  B.  Rep.  377;  Bhinchard  y.  Trim,  38  N.  Y.  225;  Browne,  St  Frauds,  §  411^ 
2  Reed,  St  Frauds,  §  458. 

••  Long  y.  Hartwell,  34  N.  J.  Law,  116;  Norton  y.  Simonds,  124  Mass.  19. 
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(a)  The  nonftilfllbnent  of  a  spedfled  term  of  the  con- 

tract. 

(b)  The  occurrence  of  a  partlcnlar  event. 

(c)  The  exerdee  by  one  of  the  parties  of  an  option  to 

determine  the   contract,  the   option  being 
given  either — 

(1)  By  express  provision  in  the  contract,  or 

(2)  By  a  custom  or  usage  forming  part  of  the 

contract. 

Another  mode  in  which  a  contract  may  be  discharged  by  agree- 
ment is  where  the  contract  itself  contains  express  or  implied  provi- 
sions for  its  determination  under  certain  circumstancea  These  cir- 
cumstances may  be  (1)  the  nonfulfillment  of  a  specified  term  of  the 
contract;  (2)  the  occurrence  of  a  particular  event;  (3)  the  exercise 
by  one  of  the  parties  of  an  option  to  determine  the  contract. 

Discharge  on  Nonfulfillment  of  Term. 

In  the  first  of  these  three  cases — that  in  which  the  nonfulfillment 
of  a  specified  term  of  the  contract  gives  to  one  of  the  parties  the 
option  of  treating  the  contract  as  discharged — we  seem  to  be  ap- 
proaching very  near  to  the  subject  of  the  discharge  of  contract  bj 
breach,  for  this,  too,  may  arise  from  the  nonfulfillment  of  a  term 
which  the  parties  consider  to  be  vital  to  the  contract  There  is, 
however,  this  difference  between  a  nonfulfillment  contemplated  by 
the  parties,  the  occurrence  of  which  shall,  it  is  agreed,  make  the 
contract  determinable  at  the  option  of  one,  and  a  breach,  or  nonful- 
fillment not  contemplated  or  provided  for  by  the  partiea  In  the 
former  case  the  parties  have,  while  in  the  latter  they  have  not,  look- 
ed beyond  the  immediate  objects  of  the  contract  In  the  former 
case  the  default  which  is  to  constitute  a  discharge  is  specified  by 
the  agreement  of  the  parties,  while  in  the  latter  it  must  always  be 
a  question  of  fact  or  of  construction  whether  or  not  the  default 
was  in  a  matter  vital  to  the  contract,  so  as  to  operate  as  a  discharge 
by  breach.  An  illustration  of  this  mode  of  discharge  is  afforded 
where  a  chattel  is  sold  with  the  understanding  that  it  may  be  re- 
turned if  it  is  not  satisfactory,  or  does  not  answer  the  description 
given  by  the  seller.     In  a  leading  case  on  this  point,  a  horse  had 
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been  sold  under  a  contract  by  which  it  was  stipulated  that,  if  it 
did  not  comply  with  a  certain  warranty,  the  buyer  might  return  it 
by  a  specified  time.  It  did  not  comply  with  the  warranty,  and 
was  returned  within  the  time  specified,  but  the  seller  refused  to 
accept  it,  because  it  had  been  injured,  though  by  no  fault  of  the 
buyer.  It  was  held  that  the  buyer  was  entitled  to  return  it.  "The 
effect  of  the  contract,*'  it  was  said,  "was  to  vest  the  property  in 
the  buyer  subject  to  a  right  of  rescission  in  a  particular  event, 
when  it  would  revest  in  the  seller.  I  think  in  such  a  case  that  the 
person  who  is  eventually  entitled  to  the  property  in  the  chattel 
ought  to  bear  any  loss  arising  from  any  depreciation  in  its  value 
caused  by  an  accident  for  which  nobody  is  in  fault  Here  the  de- 
fendant is  the  person  in  whom  the  property  revested,  and  he  must 
therefore  bear  the  loss.''  •• 

So,  where  a  servant  is  employed  for  a  specified  time  to  carry  on 
the  master's  business,  or  do  other  work,  "to  the  master's  satisfac- 
tion," the  master  has  the  absolute  right  to  discharge  him  when- 
ever he  becomes,  in  good  faith,  dissatisfied  with  him.*^  Some 
courts  hold  that  the  master  is  the  sole  judge  whether  the  servant 
IB  satisfactory,  and  that  the  courts  cannot  determine  whether  he 
was  reasonably  dissatisfied.'*  Qoods  may  be  sold  on  condition  that 
they  are  not  to  be  paid  for  unless  the  buyer  is  satisfied,  and  so  it 
may  also  be  with  a  contract  of  hiring.  This,  however,  is  an  illus- 
tration of  conditions  precedent** 

••  Head  v.  TattersaU«  L.  R.  7  Exch.  7,  14.  And  see  Ray  v.  Thompson,  12 
Cusli.  (Mass.)  281;  Hunt  v.  Wyman,  100  Mass.  108;  Kimball  v.  Yroman,  85 
Mich.  810;  Buswell  v.  BickneU,  17  Me.  344;  Spickler  v.  Marsh,  36  Md.  222; 
Mmer  V.  Grove,  18  Md.  242.  It  Is  otherwise  where  the  injury  Is  caused  by 
the  fault  of  the  purchaser.  Ray  v.  Thompson,  12  Gush.  (Mass.)  281.  If  no 
Hme  is  specified  within  which  the  option  to  rescind  the  contract  must  be  exer^ 
Gised,  a  reasonable  time  is  implied.  What  is  a  reasonable  time  must  depend, 
of  course,  upon  the  character  of  the  chattel  and  all  the  circumstances.  Quinn 
V.  Stout,  31  Mo.  100;  Hickman  v.  Shimp^,^09jea>  St  16;  Washington  v. 
Jcduson,  7  Humph.  (Tenn.)  4GS. 

«T  Frary  t.  Rubber  Ck>..  52  Minn.  264.  53  N.  W.  Rep.  1156;  Smith  t.  Rob- 
son  (Com.  PL  N.  Y.)  26  N.  T.  Supp.  884, 1131. 

M  Koehler  t.  Buhl,  94  Mich.  496,  54  N.  W.  Rep.  157;  Glyn  y.  Miner  (Coul 
PL  N.  T.)  27  N.  Y.  Supp.  341;  Allen  y.  Compress  Ck>.  (Ala.)  14  South.  Rep.  362. 
And  see  Anyil  Min.  (>>.  y.  Humble*  158  U.  S.  540,  14  Sup.  Gt  Rep.  87^ 

«•  Post;  p.  (Ukk 
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Oceurrenee  qf  Specified  Event. 

The  parties  may  introduce  into  the  tenns  of  their  contract  a  pro- 
Tision  that  the  fulfillment  of  a  condition,  or  the  occurrence  of  an 
event,  shall  discharge  them  both  from  further  liabilities  under  the 
contract.  Such  a  condition  subsequent  is  well  illustrated  by  the 
case  of  a  bond,  which  is  a  promise  subject  to,  or  defeasible  upon, 
a  condition  expressed  in  the  bond.  Another  illustration  is  in  case 
of  the  excepted  risks  in  a  charter  party.  In  a  contract  of  that  na- 
ture the  shipowner  agrees  with  the  charterer  to  make  the  voyage 
on  the  terms  expressed  in  the  contract,  the  act  of  Ood,  fire,  coUisioD, 
and  other  dangers  of  the  seas,  etc.,  excepted.  The  occurrence  of 
such  an  excepted  risk  releases  the  shipowner  from  the  strict  per- 
formance of  the  contract;  and  if  it  should  take  place  while  the 
contract  is  wholly  executory,  and  frustrate  the  entire  enterprise,  the 
parties  are  altogether  discharged.*®  Another  illustration  of  such 
conditions  is  found  in  contracts  with  common  carriers.  Charter 
parties  and  bills  of  lading  generally  contain  exceptions  by  which 
the  liability  of  the  carrier  to  deliver  the  goods  is  to  cease  if  their 
loss  or  destruction  is  caused  by  certain  perils.*^  Not  only  may 
such  conditions  be  expressly  stated  in  the  contract,  but  they  may 
also  be  implied.  A  common  carrier  is  said  to  warrant  or  insure  the 
safe  deliveiy  of  goods  intrusted  to  him,  but  his  promise,  even  with- 

«o  Oeipel  y.  Smith,  L.  R.  7  Q.  B.  404;  Graves  v.  The  Calvin  S.  Bdwards,  1 
C.  C.  A.  533»  00  F^  Rep.  477.  As  to  when  the  exception  of  perils  of  the  sea 
contained  in  a  charter  party  wiU  not  relieve  the  shipowner  from  his  obliga- 
tion, see  Assicui-azioni,  etc,  v.  Steamship  Ck>.,  4  Reports^  33,  [1892]  2  Q.  R 
652;  Wimams  v.  The  Bze^  6  O.  C.  A.  410,  57  Fed.  Rep.  390;  Crooks  v.  The 
Dunbritton,  61  Fed.  Rep.  764;  The  Charles  J.  Wlllard,  38  Fed.  R^  750; 
The  Nith,  36  Fed.  Rep.  86.  As  to  what  constitute  perils  of  the  sea,  see  The 
Edwin  I.  Morrison,  153  U.  S.  199,  14  Sup.  Ct  Rep.  823;  The  Curlew,  51  Fed. 
Rep.  246;  The  Zealandia,  48  Fed.  Rep.  697;  The  Giles  Loring,  Id.  463; 
Evans  v.  Spreckels,  45  Fed.  Rep.  205;  Barker  v.  The  SwaUow,  44  Fed.  Rep. 
771;  Christie  v.  The  Craigton,  41  Fed.  Rep.  62;  Bradley  Fert  Co.  v.  The  Ed- 
win I.  Morrison,  40  Fed.  Rep.  501;  Pearce  v.  The  Thomas  Newton,  41  Fed. 
Rep.  106;  The  Bergenseren,  36  Fed.  Rep.  700. 

«i  Storer  v.  Gordon,  3  Manle  &  S.  308;  Southern  Exp.  Ca  v.  Glenn,  16  Lea 
(Tenn.)  472,  1  a  W.  Rep.  102;  Uaas  v.  Railroad  Co.,  81  Ga.  792,  7  S.  E.  Bep. 
629;  Slater  v.  Railroad  Co.,  29  S.  C.  96,  6  S.  E.  Rep.  936;  Norris  v.  Railwaj 
Co.,  23  Fla.  182,  1  South.  Rep.  475.  See  cases  cited  in  preceding  and  f611owiiiir 
notea. 
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ont  express  stipulation,  is  defeasible  upon  the  occurrence  of  cer- 
tain excepted  risks,  such  as  the  act  of  GU>d^'  and  injuries  arising 
from  defects  inherent  in  the  thing  carried.**  This  limitation  of  lia- 
bility is  implied  in  every  contract  with  a  common  carrier,  and  the 

«s  "By  the  act  of  God,"  It  has  been  said,  "is  meant  any  accident  produced 
by  physical  causes  which  are  irresistible;  such  as  lightning,  storms,  perils  of 
the  sea,  earthquakes,  inundations,  sudden  death,  or  illness.  The  act  of  God 
excludes  aU  idea  of  human  agency."  Fish  y.  Chapman,  2  Ga.  ^9.  In  another 
case  it  was  said  that  ''no  matter  what  degree  of  prudence  may  be  exercised 
by  the  carrier  and  his  servants,  although  the  delusion  by  which  it  is  baffled, 
or  the  force  by  which  it  is  overcome,  be  inevitable,  yet,  if  it  be  the  result  of 
human  means,  the  carrier  is  responsible."  McArthur  v.  Sears,  21  Wend.  (N. 
Y.)  190.  It  wiU  be  noticed  that  in  these  cases  an  **act  of  God"  is  expressly 
said  to  exclude  aU  idea  of  human  agency.  Some  courts,  however,  have  used 
the  term  "act  of  God"  as  synonymous  with  "inevitable  accident,"  or  "unavoid- 
able accident"  Neal  v.  Saunderson,  2  Smedes  &  M.  (Miss.)  572;  Blythe  v. 
llailroad  Co.,  15  Colo.  333,  25  Fac.  Bep.  7U2;  Crosby  v.  l^'itch,  12  Conn.  410,  419; 
Walpole  V.  Bridges,  5  Blacl£f.  (Ind.)  222.  Other  courts  make  a  distinction  on 
the  ground  that  an  inevitable  or  unavoidable  accident  may  be  caused  by  human 
agency.  Central  Line  v.  Lowe,  50  Ga.  609.  When  an  act  of  God,  such  as  a 
storm,  for  instance,  arises,  the  carrier  must  make  every  reasonable  effort  to 
prevent  a  loss.  If  a  loss  from  a  storm  could  have  been  prevented  by  such 
efforts,  it  is  not  within  the  meaning  of  the  term.  In  an  E^Dglish  case  the  court 
of  common  pleas  held  that,  to  constitute  the  "act  of  God,"  a  loss  must  arise 
from  "such  a  direct  and  violent  and  sudden  and  irresistible  act  of  nature"  as 
could  not  be  foreseen,  or,  if  foreseen,  prev^ited.  Nugent  v.  Smith,  1 C.  P.  Div. 
19.  And  see  The  Niagara  v.  Cordes,  21  How.  7.  The  court  of  appeal  reversed 
the  dedsion,  and  held  that  "It  is  not  necessary  to  prove  that  it  was  absolutely 
impossible  for  the  carri^  to  prevent  it;  but  that  it  is  sufficient  to  prove  that  by 
no  reasonable  precaution  under  the  circumstances  could  it  have  been  prevented." 
Nugent  V.  Smith,  1  C.  P.  Div.  441.  See,  also,  Memphis  &  C.  R.  Co.  v.  Reeves, 
10  WalL  176;  NashvUle  &  C.  R.  Co.  v.  David,  6  HeLsk.  (Tenn.)  261;  Palmer  v. 
IlaUroad  Co.  (Cal.)  85  Pac  Rep.  630;  Morrison  v.  Davis,  20  Pa.  St  171;  Rich- 
mond &  D.  R.  Co.  V.  White,  88  Ga.  805, 15  S.  B.  Rep.  802;  Adams  Bxp.  Co.  v. 
Jackson,  92  Tenn.  326,  21  S.  W.  Rep.  666;  Lang  v.  Raihroad  Co.,  154  Pa.  St 
342,  20  AtL  Rep.  370;  Black  v.  Raihroad  Co.j  30  Neb.  197,  46  N.  W.  Rep.  428; 
Smith  V.  Railway  Co.,  91  Ala.  455,  8  South.  Rep.  754;  Chicago,  B.  &  Q.  B.  Co. 
V.  Manning,  23  Neb.  552,  37  N.  W.  Bep.  462. 

4»  Clarke  v.  Raih^oad  Co.,  14  N.  Y.  570;  Penn  v.  Ralhroad  Co.,  49  N.  Y.  204; 
Chragin  v.  Raihx>ad  Co.,  51 N.  Y.  61;  Smith  v.  Raih\)ad  Co.,  12  Allen  (Mass.)  531; 
Michigan  S.  &  N.  I.  R.  Co.  v.  McDonough,  21  Mich.  165;  Coupland  v.  Housa- 
tcmic  R.  Co.,  61  Conn.  531,  23  AU.  Rep.  870;  Chicago,  S.  L.  &  N.  O.  R  Co.  v. 
Abels,  00  Biisa.  1017;  Selby  v.  Raih-oad  Co.,  113  N.  C.  588,  18  S.  E.  Rep.  88; 

ULW  CONT.— 40 
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oocarrence  of  the  risks  exonerates  him  from  liability  for  loss  in- 
curred through  their  agency.** 

Discharge  Optional  vnih  Notice, 

Again,  a  continuing  contract  may  contain  a  provision  making  it 
determinable  at  the  option  of  one  of  the  parties,  upon  certain 
terms.**  Where,  for  instance,  a  contract  of  hiring  between  master 
and  servant^  or  a  contract  between  principal  and  agent,  provides 
that  it  may  be  terminated  by  either  party  on  giving  a  month's  no- 
tice, and  the  servant  or  agent  is  dismissed  on  a  month's  notice,  the 
contract  is  discharged  and  not  broken.**  Such  terms  may  be 
incorporated  in  contracts,  not  only  expressly,  but  by  the  usages  of 
trade.  For  instance,  where  a  person  was  employed  for  a  year  as 
agent  in  his  business  of  a  woolen  merchant,  but  was  dismissed  in 
the  course  of  a  year  at  a  month's  notice,  and  sued  his  employer  for 
breach  of  contract,  it  was  found  by  the  jury  that  there  was  a  cus- 
tom of  the  trade  that  all  such  engagements  were  determinable  at 
a  month's  notice;  and  the  court  held  that  the  custom  was  a  part 
of  the  contract,  and  gave  the  employer  the  option  of  determining 
the  contract  as  he  had  done.*^  As  we  have  seen,  however,  a  usage 
can  never  affect  a  contract  if  it  is  inconsistent  with  the  terms  of 
the  contract.  If  a  continuous  contract  fixes  no  time  during  which 
it  is  to  last,  and  no  time  is  fixed  by  law  or  by  usage,  it  may  be  de- 
termined at  the  will  of  either  party  by  notice.**  A  contract  of  hir- 
ing, for  instance,  if  no  time  is  specified,  is  generally  construed  as 
a  hiring  at  will;  and  th^  fact  that  wages  are  payable  at  specified 
periods  does  not  necessarily  show  that  the  hiring  was  for  a  specified 

llance  v.  Express  Co.,  48  Mo.  App.  l7!);  Evans  v.  Railroad  Co.,  Ill  Mass.  142; 
Missouri  Pac  R  Co.  v.  Fagan,  72  Tex.  127,  9  S.  W.  Bep.  749;  Lindsley  v.  Bafl- 
road  Co.,  36  Minn.  539,  33  N.  W.  Hep.  7. 

««  Nugent  V.  Smith,  1  C.  P.  Div.  423. 

4B  Morrissey  v.  Brooniae,  37  Neb.  706,  56  N.  W.  Rep.  383;  Boor  v.  Klmlmll. 
40  111.  App.  827. 

46  Jenkins  v.  liong,  8  Md.  132.  And  so  it  is  with  any  other  kind  of  contract 
which  contains  an  express  provision  that  it  may  be  terminated  at  any  time 
on  giving  notice.    Gelger  v.  Bailroad  Co.,  41  Md.  4.    See  post,  p.  746L 

«T  Parker  v.  Ibbetson,  4  a  B.  (N.  8.)  347. 

«»  Coffin  V.  Landls,  46  Pa,  St.  42fiiLPeacock  v.  Cummings.  46  Pa.  St  434; 
Gi-eeh5urg  V.  Early,  4  Mlso.  Rep.  99,  23  N.  Ynsflpp.  1009;  AttrUi  vr'Pattnon, 
58  Md.  226;  Walktf  v.  Denison,  86  III.  142. 
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period.**  In  every  contract  of  hiring,  certain  provisions  for  dis- 
charge are  implied.  If  the  servant  proves  incompetent,  for  in- 
stance, or  if  he  acts  in  such  a  way  as  to  injure  the  employer's  busi- 
nessy  or  is  otherwise  guilty  of  breach  of  duty,  the  latter  may  right- 
fully discharge  him.'*  This,  however,  is  a  breach  of  contract  by  the 
servant  or  agent,  and  the  master  or  principal  is  discharged  by  the 
breach.'* 


DISCHABGE  OF  CONTRACT  BY  FliSBFOBMANCE. 

264.  A  contract  is  dlBcharg^d  by  performance — 

(a)  Where  a  promise  has  been  given  upon  an  ex- 

ecuted consideration,  and  is  performed  by 
the  promisor. 

(b)  Where  one  promise  has  been  given  in  consid- 

eration of  another,  and  both  are  performed. 

Performance  of  a  contract  which  amounts  to  an  extinction  of  the 
obligation  must  be  distinguished  from  performance  which  dis- 
charges one,  only,  of  the  parties  from  further  liabilities  under  it 
Where  a  promise  has  been  given  upon  an  executed  consideration, 
the  promisee  has  performed  his  part  in  the  formation  of  the  con- 
tract, and  performance  of  his  promise  by  the  promisor  discharges 
the  contract  All  has  been  done  on  both  sides  that  could  be  re- 
quired to  be  done  under  the  contract  Where  the  contract  is  whol- 
ly executory, — ^that  is,  where  one  promise  has  been  given  in  consid- 
eration of  another, — performance  by  one  party  does  not  discharge 

4»  Baboock  t.  Moore,  02  Md.  1(0.;  McCuUoagh  Iron  Co.  t.  Carpenter,  07  Md. 
654,  U  AU.  Rep.  176;  Beach  y.  Mumn,  34  N.  J.  Law,  343;  Tatterson  t.  Manu- 
facturing Co.,  106  Mass.  56;  Eyans  y.  Bailroad  Co.,  24  Mo.  App.  114;  Prentiss 
T.  Ledyard,  28  Wis.  131;  Thomas  y.  Hatch,  63  Wis.  206,  10  N.  W.  Rep.  393; 
Haney  y.  Caldwell,  36  Ark.  166.  And  see  Norton  y.  Cowell,  66  Md.  369,  4  Aa 
Rep.  406;  Bleeker  y.  Johnson.  61  How.  Pr.  (N.  Y.)  380;  Bascom  y.  Shimto,  37 
Ohio  8t  481;  CoUeU  y.  Smith,  143  Mass.  473,  10  N.  B.  Rep.  173;  post,  p.  746. 

M  Keedy  t.  liong,  71  Md.  386, 18  AtL  Rep.  704;  Adams  Exp.  Go.  y.  Trego,  86 
Md.  47;  Leatherberry  y.  OdeU,  7  Fed.  Rep.  641;  Gallo  y.  Brouncker,  4  Gar.  & 
P.  518;  Beeston  y.  Caller,  2  Gar.  &  P.  607;  Newman  y.  Reagan,  63  Ga.  766; 
Drayton  y.  Reld.  6  Daly  (N.  Y.)  442;  FUUeiil  T.  Armstrong,  7  AdoL  &  B.  667. 

M  Post,  p.  727. 
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the  contract,  though  it  discharges  him  from  further  liability  nnder 
it  Each  must  have  done  his  part,  in  order  that  performance 
may  be  a  discharge  of  the  contract 

Whether  or  not  a  contract  has  been  performed,  so  far  as  the  per- 
son performing  the  contract  is  concerned,  mnst  be  answered  bj 
reference  to  the  operation  of  contract,  while,  in  so  far  as  the  per 
formance  is  concerned,  it  must  be  answered  by  reference  to  the  con- 
struction of  contract 

Where  the  promise  is  to  do  sometliing  as  distinguished  from  a 
promise  to  pay  money, — ^as,  for  instance,  to  manufacture  or  furnish 
goods,  or  to  publish  an  advertisement, — ^it  must  be  performed  as 
required  by  the  contract,  to  entitle  the  party  to  recover  therefor." 
At  common  law,  a  strict  and  literal  performance  was  required,  but 
by  rules  of  equity,  either  adopted  by  statute  or  recognized  by  courts 
of  law,  a  substantial  compliance  with  the  terms  of  the  contract  is 
sufficient;  and  if  any  damage  is  suffered  from  a  failure  to  comply 
strictly  with  the  contract,  it  may  be  recovered  by  action,  or  by 
way  of  set-oflf  or  counterclaim." 

8s  Dauchey  v.  Drake,  85  N.  T.  407.  **Where  a  party  has  entered  Into  a 
contract  to  perform  work  and  furnish  materials  of  a  specified  character,  and 
the  other  party  agrees  to  pay  for  the  same  upon  the  performance  of  the 
contract,  although  the  work  may  be  performed  and  materials  famished, 
yet,  if  not  done  in  the  manner  stipulated,  no  action  will  lie  for  compensa- 
tion."    Oladus  V.  Black,  60  N.  Y.  146;  Smith  ▼.  Brady,  17  N.  Y.  173. 

»»  Phillip  V.  Gallant,  62  N.  Y.  256;  Woodward  t.  Fuller,  80  N.  Y.  312;  Heck- 
man  V.  Pinkney,  81  N.  Y.  211;  Cutler  y.  Close,  6  Car.  &  P.  337;  Hayward 
▼.  Leonard,  7  Pick.  (Mass.)  181;  Gleason  v.  Smith,  9  Gush.  (Mass.)  484;  (Gold- 
smith ▼.  Hand,  26  Ohio  St.  101;  Porter  y.  Woods,  8  Humph.  (Tenn.)  5G; 
Patterson  y.  Judd,  27  Mo.  663;  Hoyey  y.  Pitcher.  13  Ma  191;  Meincke  v. 
Falk,  61  Wis.  623,  21  N.  W.  Rep.  785.  '*If  there  has  been  no  willful  de- 
parture from  the  terms  of  the  contract,  or  omission  in  essential  parts,  and 
the  laborer  has  honestly  and  faithfully  performed  the  contract  In  all  its 
material  and  substantial  features,  he  wiU  not  be  held  to  have  forfeited  his 
right  to  remuneration  by  reason  of  mere  technical,  inadyertent  and  unim- 
portant omissions  or  defects.  The  law  imposes  no  such  liability,  and  exacts 
no  such  penalties."  Sinclair  y.  Tallmadge,  36  Barb.  (N.  Y.)  602.  In  some 
states  the  rule  is  established  that  "where  one  party  has  Altered  into  a  sgeciBl 
contract  to  perform  work  for  another,  and  furnish  materials,  and  the  work 
is  done  and  the  materials  are  furnished,  but  not  in  the  manner  stipulated 
in  the  contract,  yet,  if  the  work  and  materials  are  of  any  yalue  and  beneflt 
to  the  other  party,  he  is  answerable  to  the  amount  whereby  he  Is  beneflted.'^ 
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Where  no  time  for  perfonnance  is  fixed  by  the  contract,  a  reason- 
able time  is  implied/^  Where  a  time  is  specified,  the  question 
arises  whether  it  is  of  the  essence  of  the  contract  or  not  This 
question  must  be  answered  by  the  rules  of  construction  which  we 
have  already  considered.*'  If  time  is  of  the  essence,  a  perform- 
ance after  the  time  fixed  does  not  bind  the  other  party  unless  he 
waives  the  breach,  and  thereby,  in  effect,  makes  a  new  contract 
taking  the  place  of  the  old  one.  Where  a  particular  day  is  fixed 
upon  for  performance,  or  performance  is  required  within  a  certain 
time,  the  contract  may  be  performed  at  any  time  during  the  day 
or  during'the  last  day.** 

If  there  is  a  failure  of  performance,  partial  or  total,  then  the  con- 
tract is  broken.  Whether  the  breach  amounts  to  a  discharge  is 
a  question  which  we  shall  hereafter  discuss.  For  the  present  we 
shall  deal  only  with  discharge  by  performance. 


SAME-^PAYMENT. 

266.  Payment  consists  in  the  performance  of  a  contract — 

(a)  By  the  delivery  of  money,  or 

(b)  By  the  delivery  of  negotiable  instruments  con- 

ferring the  right  to  receive  money,  in 
which  latter  case  the  payee  may  take 
the  instrument — 

(1)  In  discharge  of  his  right  absolutely,  or 

(2)  Subject  to  a  condition  (which,  in  most 

jurisdictions,  will  be  presumed,  in  the 

Norris  y.  School  Dist.  12  Me.  293;  Hay  ward  y.  Leonard,  7  Pick.  (Mass.) 
18L  His  liability  in  such  a  case  does  not  arise  out  of  the  contract,  but  is 
quasi  contractuaL     Post,  p.  781. 

M  Palmer  y.  Breen,  34  Minn.  39,  24  N.  W.  Rep.  322;  Atwood  v.  Cobb,  16 
Pick.  (Mass.)  227;  Pope  y.  Manuf  g  CJo.,  107  N.  Y.  61,  13  N.  B.  Rep.  692; 
Minneapolis  O.  Ij.  Co.  y.  Manufg  Ca,  122  U.  S.  300,  7  Sup.  Ct  Rep.  1187; 
Bobgrts  y.  Beatty,  2  Pen.  &  W.  (Pa.)  63;  Phillips  y.  Morrison,  3  Bibb  (Ky.) 
105.  Where  the  act  to  be  done  is  the  payment  of  money,  the  presumption  is 
that  It  is  to  be  paid  on  demand.     Warren  y.  Wheeler,  8  Mete.  (Mass.)  97. 

M  Ante,  p.  590. 

M  Leake,  Gont  441;  Startup  y.  Macdonald,  6  Man.  &  Q.  593. 
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absence  of  expressions  to  the  contrary) 
that,  if  not  paid  when  due,  the  payee 
reverts  to  his  original  rights,  either  to 
performance  of  the  contract  or  satisfac- 
tion for  its  breach. 

If  the  liability  of  a  party  to  a  contract  consists  in  the  payment 
of  a  sum  of  money  in  a  certain  way  or  at  a  certain  time,  snch  a 
payment  discharges  him  by  the  performance  of  his  original  agree^ 
ment  If,  again,  a  person  who  is  liable  to  perform  certain  aets 
nnder  his  contract  wishes  instead  to  pay  a  snm  of  money,  or,  haying 
to  pay  a  sum  of  money,  wishes  to  pay  it  in  a  manner  at  variance 
with  the  terms  of  the  contract,  he  must  agree  with  the  other  party 
to  accept  the  proposed  payment  in  lien  of  snch  performance  as  he 
is  entitled  to  nnder  the  contract"^  In  snch  a  case  the  payment 
is  a  performance  of  the  substituted  agreement,  and  a  discharge  of 
the  contract  Again,  where  one  of  two  parties  has  made  default 
in  the  performance  of  his  part  of  the  contract,  so  that  a  right  of 
action  has  accrued  to  the  other,  the  obligation  formed  by  this  right 
of  action  may  be  discharged  by  an  accord  and  satisfaction;  that 
is,  an  agreement,  the  consideration  for  which  is  usnally  a  money 
payment,  made  by  the  party  against  whom  the  right  exists,  and 
accepted  in  discharge  of  his  right  by  the  other/'  Payment,  then, 
is  the  performance  of  a  contract,  whether  it  be  a  performance  of  an 
original  or  of  a  substituted  contract,  or  of  a  contract  in  which  pay- 
ment is  the  consideration  for  a  forbearance  to  exercise  a  right  ot 
action  which  may  hare  arisen  from  the  breach  of  an  agreement 

If  counterfeit  coins,  bank  notes,  or  other  moneys  are  given  in  per- 
formance of  a  promise  to  pay  money,  even  though  they  are  belieyed 
to  be  good,  there  is  no  payment.  The  promisee  may  treat  it  as 
a  nullity.'*     Where,  for  the  purpose  of  making  a  payment,  money 

67  Ante,  p.  610. 

»8  Post,  p.  708. 

ft»  Markle  t.  Hatneld,  2  Johns.  (N.  Y.)  455;  Young  ▼.  Adams,  6  Mass.  182; 
OUman  y.  Peck.  11  Vt  510;  Blalock  y.  PhiUips,  38  Ga.  216;  Watson  y. 
Cresap,  1  B.  Mon.  (Ky.)  195;  U.  S.  v.  Morgan,  11  How.  154;  First  Nat 
Bank  v.  Buchanan,  3  Pickle  (Tenn.)  32,  9  S.  W.  Rep.  202.  He  may  be  es- 
topped, however,  If  he  was  guilty  of  negligence  in  receiving  the  counterftit, 
or  if,  after  discovery  of  its  character,  he  delays  for  an  unreasonable  time 
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l»  sent  by  the  debtor  to  the  creditor  by  mail,  and  is  lost  before  it 
reaches  him,  it  will  discharge  the  debt,  and  the  loss  will  fall  on 
the  creditor,  if  the  remittance  was  in  the  manner  expressly  or  im- 
pliedly authorized  by  him,  but  not  otherwise.** 

Payment  by  Negotiable  or  Nonnegotiable  Instrument. 

A  negotiable  or  nonnegotiable  instrument,  such  as  a  bill,  note, 
check,  or  order,  may  be  giren  for  a  sum  due,  either  liquidated  or 
unliquidated.  It  is  in  effect  a  substitution  of  a  new  agreement  for 
the  old  one,  but  it  does  not  necessarily  discharge  the  old  agreement 
Where  such  a  payment  is  made,  either  in  performance  of  an  exist- 
ing contract  or  in  satisfaction  of  a  broken  contract,  it  may  dis- 
charge the  party  making  it,  either  absolutely  or  conditionally. 
Whether  it  has  the  one  or  the  other  of  these  effects  depends  upon 
the  intention  of  the  parties.*^  If  the  instrument  is  accepted  by  the 
party  entitled  to  payment,  and  in  consideration  thereof  he  promises, 
either  expressly  or  impliedly,  to  discharge  the  other  party  alto- 
gether from  his  existing  liabilities,  the  discharge  of  the  original 
contract  is  absolute.  The  payee  relies  then  upon  the  rights  con- 
ferred by  the  instrument,  and,  if  it  is  not  paid,  he  must  sue  on  it 
He  cannot  sue  on  the  original  contract"     Eren  where  a  note  or 

to  return  it  or  notify  the  debtor.  Thomas  y.  Todd,  6  Hill  (N.  Y.)  340;  PId- 
daU  ▼.  Northwestern  Bank,  7  Leigh  (Va.)  617't^RaymoDd  y.  Boar,  JL3  Segr. 
St  B.  (Pa.)  318;  ^ickjr^Kelli:,^aa.£a,_Jt  527;  Wingate  v.  Neidlinger.  50 
Ind.  620;  Union  Nat  Bank  t.  Baldenwick,  45  111.  375;  Atwood  ▼.  Corn- 
wall, 28  Mich.  336.  As  to  payment  in  forged  or  worthless  bill  or  note,  see 
post,  p.  632,  note  63. 

«o  Palmer  t.  Insurance  Co.,  84  N.  Y.  63;  Gumey  t.  Howe,  9  Oray  (Mass.) 
404;  Buell  t.  Chapin,  09  Mas&  594;  McCluskey  v.  Association  (Sup.)  28  N. 
T.  Supp.  931;  Kenyon  t.  Association,  122  N.  T.  247,  25  N.  B.  Rep.  299;  Burr 
▼.  Sickles,  17  Ark.  428;  Williams  t.  Carpenter,  36  Ala.  9;  Gross  t.  Criss, 
8  Grat  (Va.)  262. 

•1  Cheltenham  S.  &  G.  Co.  ▼.  Gates  Iron  Works,  124  IlL  623,  16  N.  B.  Rep. 
023;  Flannigan  v.  Hambleton,  54  Md.  222;  Combination  Steel  &  Iron  Ca  t. 
St  Paul  City  Ry.  Co.,  47  Minn.  207,  49  N.  W.  Rep.  744;  Kirkpatrick  v.  Pur- 
year  (Tenn.)  24  S.  W.  Rep.  1130;  National  Bank  t.  Levy,  17  R.  I.  746,  24 
AtL  Rep.  777;  Case  Manufg  Co.  ▼.  Saxman,  138  U.  S.  431,  11  Sup.  Ot  Rep. 
860;  Craddock  t.  Dwight,  85  Mich.  587,  48  N.  W.  Rep.  644;  Bank  of  Monroe 
T.  Gifford,  79  Iowa,  300,  44  N.  W.  Rep.  558;  note  64,  infra. 

«  Sard  T.  Rhodes,  1  Mees.  &  W.  153;  Wolf  v.  Fink,  1  Pa.  St  485;  Ralston 
T.  Woodt  15  IlL  159;  Bausman  ▼.  Guarantee  Co.,  47  Minn.  377,  50  N.  W.  Rep. 
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Other  paper  is  accepted  as  an  absolute  payment,  it  does  not  amount 
to  a  discharge  of  the  original  contract  if  it  is  worthless  because  of 
the  insolvency  of  the  maker,  or  because  it  is  a  forgery,  or  for  any 
other  reason.**  On  the  other  hand,  the  instrument  may  be  taken 
as  a  conditional  discharge  only;  and  in  £ngland  and  in  most  of 
our  states  it  is  presumed  to  have  been  so  taken  unless  there  is 
something  to  show  a  contrary  intention.*^     In  such  a  case  the 

49G;  Kirkpatrick  y.  Pnryear  (Tenn.)  24  8.  W.  Rep.  1130;  Snsquehaniui  F. 
Ca  T.  White.  66  Md.  444,  7  AtL  Rep.  802;  Haines  t.  Pearce,  41  Md.  221; 
Hoopes  v.  Strasburger,  87  Md.  890;  RaUton  T.-Aultman  &  Ga  (Tex.  Otv. 
▲pp.)  26  S.  W.  Rep.  746;  Costar  y.  Davis,  8  Ark.  218. 

M  Harkle  t.  Hatfield,  2  Johns.  (N.  Y.)  455;  Ontario  Bank  t.  Lightbody, 
13  Wend.  (N.  Y.)  101;  Roberts  t.  Fisher,  43  N.  Y.  159;  Walrath  v.  Abbott 
(Sup.)  27  N.  Y.  Supp.  529;  Oilman  v.  Peck,  11  Vt  516;  Wainwright  ▼.  Web- 
ster, Id.  576;  Hussey  y,  Sibley,  66  Me.  192;  Hartshorn  y.  Hartshorn  (N.  EL) 
29  AU.  Rep.  406;  Harley  y.  Thornton,  2  Hill  (S.  C.)  600a;  Bdmnnds  y. 
Digges,  1  Orat  (Va.)  359  (warranty  of  genuineness  but  not  of  yalue);  State 
y.  Abramson,  57  Ark.  142,  20  S.  W.  Rep.  1084  (contra  where  there  la  unrea- 
sonable delay  in  giying  notice);  Sandy  Riyer  Bank  y.  Miller,  82  Me.  137,  19 
Atl.  Rep.  109;  Townsends  y.  Bank,  7  Wis.  185;  Westfall  y.  Braley.  10  Ohio 
St  188;  Fleig  y.  Sleet,  43  Ohio  St.  53,  1  N.  E.  Rep.  24;  ante,  p.  630,  note  59; 
post,  p.  634,  note  66;  Magee  y.  Carmack,  13  IlL  289.  But  see  Scruggs  r.  Gass, 
8  Yerg.  (Tenn.)  175. 

«*Sayer  y.  Wagstaff,  6  Beay.  423;  Sard  y.  Rhodes,  1  Mees.  &  W.  153; 
Robinson  y.  Read,  9  Barn.  &  C.  449;  Burdick  y.  Green,  15  Johns.  (N.  Y.) 
247;  Feldman  y.  Beier.  78  N.  Y.  293;  Peter  y.  Beverly.  10  Pet  532;  The 
Kimball,  3  Wall.  37;  Bill  y.  Porter,  9  Conn.  23;  Stewart  ManuTg  Ca  y. 
Rau  (Ga.)  17  S.  E.  Rep.  748;  Morriss  y.  Harveys,  75  Va.  726;  Sayro  y. 
King,  17  W.  Va.  562;  Mooring  y.  Insurance  Ck>.,  27  Ala.  254;  In  re  Parker,  U 
Fed.  Uep.  397;  Shepherd  y.  Bu8Ch^l54  Pa.  St  149^,26  Aa  Rep.  363;  Commer- 
cial Bank  y.  Bobo,  9  Rich.  Law'(S.  C.)  81;  SebasUan  May  Co.  y.  Codd,  77  Md. 
293,  26  Atl.  Rep.  816;  Akin  y.  Peters,  45  Ark.  313;  Walsh  y.  Lennon,  96  IlL  27; 
BelleyiUe  Say.  Bank  y.  Bomman,  124  111.  200,  16  N.  E.  Rep.  210;  Breitung  y. 
Lindauer,  87  Mich.  217;  Brown  y.  Dunckel.  46  Mich.  29,  8  N.  W.  Rep.  537;  (3ase 
y.  Seass,44  Mich.  196, 6  N.  W.  Rep.  227;  Aultman  Taylor  Ca  y.  Hetherlngton,  42 
Wis.  622;  First  Nat  Bank  y.  Case,  63  Wis.  504,  22  N.  W.  Rep.  833;  Leabo  y. 
(K>ode,  67  Mo.  126;  McGuire  y.  BidweU,  G4  Tex.  43;  Baker  y.  Baker  (S.  D.)  49 
N.  W.  Rep.  1064;  Wadlington  y.  Ck>yert,  51  Miss.  631;  Brown  y.  Olmsted,  50 
OaL  162;  Edwards  y.  Trulock,  87  Iowa,  244;  Jaflrey  y.  Cornish,  10  N.  H.  605. 
This  question  often  arises  where  a  firm  is  dissolyed,  by  the  retirement  of  some 
of  its  members;  and  the  remaining  members,  continuing  the  bustness  ettho*  In 
the  same  name  or  in  a  different  name,  giye  a  note  in  renewal  of  a  note  of  the 
old  firm,  or  for  any  other  debt  of  the  old  firm.     The  giying  of  the  note  does 
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position  of  the  parties  is  tliat  the  payee,  haying  certain  rights 
against  the  other  party  nnder  a  contract,  has  agreed  to  take  the 
instmment  from  liim  instead  of  immediate  payment  of  what  is  due 
him,  or  immediate  enforcement  of  his  right  of  action,  and  the  other 
party,  in  giving  the  instrument,  has  thus  far  satisfied  the  payee's 
claim;  but,  if  the  instmment  is  not  paid  at  maturity,  the  considera- 
tion for  the  payee's  promise  fails,  and  his  original  rights  are  re- 
stored to  hiuL  The  effect  of  receiving  a  negotiable  instrument 
conditionally  is  merely  to  suspend  the  right  to  sue  on  the  original 
contract  until  the  instrument  matures,  and  when  it  matures,  and 
18  not  paid,  to  give  the  right  to  sue  either  on  it  or  on  the  orig- 
inal contract**    The  agreement  is  defeasible  upon  condition  sub- 

oot  discharge  the  preyious  note  (mt  debt  unless  It  Is  shown  that  such  was  the 
intention  of  the  parties.  HUl  t.  Marcy,  49  N.  H.  268;  Jansen  y.  Orlmshaw,  126 
IlL  468,  17  N.  E.  Rep.  860;  Gates  y.  Hughes,  44  Wis.  332;  Lutterloh  y.  Mc- 
Ohemiy  Co.,  74  Tex.  73,  11  8.  W.  Rep.  1063;  White  y.  Boone,  71  Tex.  712,  12 
S.  W.  Rep.  61;  ante,  p.  616,  note  23.  The  fact  that  a  receipt  was  giyen  In 
fnU  does  not  alone  rebut  the  presumption  that  the  Instrument  was  receiyed 
conditionally.  Tobey  v.  Barber,  6  Johns.  (N.  Y.)  68;  Johnson  v.  Weed,  9 
Johns;.  (N.  Y.)  310;  Cheltenham  Stone  &  Grayel  Co.  y.  Iron  Works,  124  HI. 
623,  16  N.  E.  Rep.  023;  Combination  Iron  Co.  y.  Railway  Co.,  47  Minn.  207, 
49  N.  W.  Rep.  744.  Contra,  Bailey  y.  Pardrldge  (lU.  Sup.)  27  N.  S.  Rep.  89. 
In  Massachusetts  and  seyeral  other  states  the  presumption  Is  that  the  Instru- 
ment, at  least  if  negotiable  (Edmond  y.  Caldwell,  16  Me.  340;  Wait  y.  Brews- 
ter, 31  Yt  616),  was  intended  to  l>e  accepted  as  an  absolute  discharge.  Dodge 
V.  fihuerson,  131  Biass.  467;  Vamer  y.  Nobleborough,  2  GreenL  (Me.)  121;  Mehan 
y.  Thompson.  71  Me.  482;  Paine  y.  Dwiuel,  63  Me.  62;  Mason  y.  Douglas,  6 
Ind.  App.  668,  33  N.  B.  Rep.  1009;  Smith  y.  Bettger,  68  Ind.  261;  Teal  y. 
Spangler,  72  Ind.  380;  Nixon  y.  Beard,  111  Ind.  137, 12  N.  B.  Rep.  131;  Hutch- 
ins  T.  Olcutt,  4  Yt  6^;  Hadley  y.  Bordo,  62  Yt  286, 19  Atl.  Rep.  476.  Where 
a,  person  giyes  his  own  note  for  a  debt  contracted  at  the  time,  there  is  no  pre- 
sumption that  the  creditor  Intended  to  take  it  as  an  absolute  payment  of  the 
debt;  but  it  is  otherwise  where  the  note  of  a  third  person  is  giyen  without 
guaranty  or  indorsement,  or  witii  an  indorsement  "without  recourse."  Whlt- 
tedL  T.  Yan  Ness,  11  Johns.  (N.  Y.)  409;  Booth  y.  Smith,  3  Wend.  (N.  Y.)  66; 
Nod  T.  Murray,  18  N.  Y.  167;  Deford  y.  Dryden,  46  Md.  248.  And  see  Ford 
T.  Mitchell,  16  Wi&  304.  But  see  DeyUn  y.  Chamblin,  6  Minn.  468  (QIL  825); 
Mclntyre  t.  Kennedy,  29  Pa.  St  44& 

•*  Sajer  t.  Wagstaff,  supra;  Happy  y.  Mosner,  48  N.  ¥.  313;  Winstead  Bank 
y.  Webb,  39  N.  Y.  826;  Qlenn  y.  Smith,  2  GiU  &  J.  (Md.)  493;  HaU  y.  Rlchard- 
eoo,  le  Md.  396;  Lupton  y.  Freeman,  82  Mich.  638,  46  N.  W.  Sep.  1012;  Mor- 
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sequent;  that  is,  upon  nonpayment  of  the  instmment  whon  due. 
If,  after  receiving  the  negotiable  paper  as  a  conditional  payment, 
the  creditor  fails  to  give  notice  of  its  dishonor,  or  that  it  is  a  f6r- 
gery,  or  fails  to  present  it  for  payment,  or  is  otherwise  gniltr  of 
laches  by  which  the  value  of  the  paper  to  the  debtor  is  diminished 
or  destroyed,  it  will  be  deemed  a  discharge  of  the  debt** 

Payment,  then,  consists  in  the  performance  either  of  an  ori^nal 
or  substituted  contract  by  the  delivery  of  money,  or  of  negotiable 
instruments  conferring  the  right  to  receive  money;  and  in  this  last 
event  the  payee  may  have  taken  the  instrument  in  discharge  of  his 
right  absolutely,  or  subject  to  a  condition  (which  will  be  pre- 
sumed, in  the  absence  of  expressions  to  the  contraiy,  that,  if 
payment  be  not  made  when  the  instrument  falls  due,  the  parties  re- 
vert to  their  original  rights,  whether  those  rights  are,  so  far  as 
the  payee  is  concerned,  rights  to  the  performance  of  a  contract,  or 
rights  to  satisfaction  for  the  breach  of  one.*^ 

Application  of  PaymenU. 

Where  a  person  owes  several  debts  to  another,  or  owes  on  an  ac- 
count consisting  of  several  different  items,  and  makes  a  part  pay- 
ment, the  question  arises  as  to  which  debt  is  discharged.  As  a 
rule,  in  such  cases  the  debtor  has  a  right  to  say  which  debt  he  will 
pay,  and  he  may  show  his  intention  in  this  respect  by  his  con- 
duct, or  it  may  otherwise  be  inferred  from  the  circumstances.** 
The  creditor  need  not  receive  the  payment,  but,  if  he  does  receive 

Hson  V.  Smith,  81  lU.  221;  Miller  v.  Lumsden,  16  lU.  101;  Heartt  v.  Rhodes. 
66  lU.  351;  Fry  v.  l>atterson,  49  N.  J.  Law,  6,  12,  10  AtL  Rep.  390;  Hays  ▼. 
Mcaurg,  4  Wntts  (Pa.)  452;  Barnet  v.  Smith,  30  N.  H.  256.  See,  also»  the 
cases  cited  In  note  64,  supra. 

««  Peacock  v.  Pursell,  14  C  .B.  (N.  S.)  728;  CarroU  ▼.  Sweet  128  N.  Y.  19,  27 
N.  B.  Rep.  763;  Dayton  y.  TruU,  23  Wend.  (N.  Y.)  346;  Stevens  v.  Parit,  73  IlL 
387;  State  v.  Abramson,  57  Ark.  142,  20  S.  W.  Rep.  1084;  Phoenix  Ins.  Oa 
V.  Allen,  11  Mich.  501;  Cochran  v.  Wheeler,  7  N.  H.  202. 

«T  Robinson  y.  Read,  9  Bam.  &  G.  449;  Sayer  y.  Wagstaff,  5  Beay.  415;  An- 
son, Ck>nt  273. 

•■  Stone  V.  Seymour,  15  Wend.  (N,  Y.)  19;  Seymour  y.  Van  Slyck,  8  Wend. 
(N.  Y.)  403;  Tayloe  v.  Sandiford,  7  Wheat  13;  Fowke  y.  Bowie»  4  Har.  &  J. 
(Md.)  566;  Hanson  y.  Rounsayell,  74  lU.  238;  Stewart  t.  Keith,  12  Pa.  8tj38; 
Sawyer  y.  Tappan,  14  N.  H.  352. 
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it,  he  ifl  bound  to  apply  it  as  expressly  or  impliedly  directed  by  the 
debtor.^* 

If  the  debtor  does  not  expressly  or  impliedly  direct  the  applica- 
tion of  the  payment,  at  the  time  of  the  payment,^*  the  creditor,  as 
a  rule,  may  apply  It  as  he  may  see  fiV^    He  may  apply  it,  for  in- 

••  Stone  ▼.  Seymour,  15  Wend.  (N.  Y.)  20;  Patty  v.  MUne,  16  Wend.  (N.  Y.) 
557,  22  Wend.  (N.  Y.)  558;  Eails  t.  Mason,  32  &  O.  277,  10  &  B.  Rep.  1068; 
Washington  Natural  Gas  Ck>.  t.  Johnson,  123  Pa.  St  576, 16  Atl.  Rep.  799;  At- 
kinson T.  Cox,  54  Ark.  444,  16  S.  W.  RepTm;  Stewart  t.  Hopkins,  30  Ohio 
St  502;  WethereU  y.  Jay,  40  Me.  325;  Champenois  t.  Fort,  46  Miss.  355; 
Rnnyan  ▼.  Latham,  5  Ired.  (N.  C.)  551.  After  acquiescing,  however,  in  the 
application  of  a  payment  in  extinguishing  one  demand,  and  accepting  the  bene- 
fit of  it  for  that  purpose,  a  debtor  cannot  avail  himself  of  the  same  payment 
to  extinguish  another  demand,  although,  when  he  made  the  payment  he  di- 
rected its  application  on  the  latXec.  Flarsheim  t.  Brestup,  43  Minn.  298,  45 
N.  W.  Rep.  43a 

fo  A  debtor  cannot,  after  having  made  a  payment,  direct  its  application  to 
any  special  debt,  since  after  payment  he  loses  all  control  over  it  Pearce  v. 
Walker  (Ala.)  15  South.  Rep.  568. 

Ti  Mayor,  etc.,  of  Alexandria  v.  Patten,  4  Oranch,  317;  Brady  v.  Hm,  1  Mo. 
315;  Harding  v.  Tlfft  75  N.  Y.  461;  Webb  v.  Dickinson,  11  Wend.  (N.  Y.)  62; 
Van  Rensselaer  v.  Roberts,  5  Denio  (N.  Y.)  470;  National  Bank  v.  Bigler,  83 
N.  T.  51;  First  Nat  Bank  v.  Johnson  (Vt)  26  Atl.  Rep.  034;  Giles  v.  Vandiver, 
91  Ga.  192, 17  S.  B.  Rep.  115;  Whitaker  v.  Groover,  54  Ga.  174;  McLendon  v. 
Frost  57  Ga.  448;  Jones  v.  Williams,  39  Wis.  300;  Case  v.  Fant,  3  0.  O.  A. 
418,  53  Fed.  Rep.  41;  Henry  Bill  Pub.  Co.  v.  UUey,  155  Mass.  366,  29  N.  B.  Rep. 
635;  Lee  v.  Early,  44  Md.  80;  Senter  v.  Williams  (Ark.)  17  S.  W.  Rep.  1029; 
Beck  V.  Haas,  111  Mo.  264,  20  S.  W.  Rep.  19;  Hlward  v.  McCall,  21  Grat  (Va.) 
206;  Perot  v.  Cooper,  17  Colo.  80,  28  Pac.  Rep.  391;  Jeflferson  v.  Church,  41 
Minn.  392,  43  N.  W.  Rep.  74;  Byrnes  v.  Claffey,  69  Cal.  120,  10  Pac.  Rep.  321; 
U.  S*  ▼.  Wardwell,  5  Mason,  82,  Fed.  Cas.  No.  16,640.  Where,  for  instance, 
personalty  and  realty  are  sold  at  the  same  time,  to  the  same  person,  but  a  sep- 
arate price  is  agreed  upon  for  each,  and  the  vendee  afterwards  pays  generally 
more  than  the  price  of  the  personalty,  the  vendor  may  apply  the  payment  first 
to  the  price  of  the  personalty,  and  enforce  a  vendor's  lien  for  the  balance  due 
on  the  realty.  Koch  v.  Ruth  (111.  Sup.)  37  N.  B.  Rep.  317.  There  are  some  lim- 
itations to  this  rule.  The  creditor,  for  instance,  cannot,  without  the  debtor's 
consent  apply  the  payment  to  an  illegal  or  invalid  claim,  such  aa  a  debt  for 
liquor  sold  in  violation  of  law,  or  a  claim  for  usurious  interest  or  a  note  made 
witbont  consideration  to  hinder  and  defraud  creditors.  Phillips  v.  Moses,  65 
Me.  70;  Pickett  v.  Bank,  32  Ark.  346;  McCausland  v.  Ralston,  12  Nev.  195; 
Caldwell  t.  Wentworth,  14  K  H.  431;  Bancroft  t.  Dumaa»  21  Yt  456;  Parch- 
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fftance,  to  a  debt  which  is  barred  by  the  statute  of  nmitations,  Id 
preference  to  another  which  is  not  barred.^*  Having  once  made 
the  application,  he  cannot  change  it  without  the  debtor's  consent" 
If  neither  party  malices  an  appropriation  of  the  payment,  the  law 
will  apply  it.  But  upon  what  principle  is  the  adjustment  to  be 
made?  In  determining  this  question  the  courts  have  met  with 
difficulties,  and  there  is  a  direct  conflict  in  the  cases.  According 
to  the  civil  law,  the  presumable  intention  of  the  debtor  was  resorted 
to  as  the  rule  to  determine  the  application,  and,  in  the  absence 
of  any  express  declaration  by  either  party,  the  payment  was  ap- 
plied in  the  way  that  would  be  most  beneficial  to  the  debtor,  ^he 
payment  was  consequently  applied  to  the  most  burdensome  debt, 
— ^to  one  that  carried  interest,  rather  than  to  that  which  carried 
none;  to  one  secured  by  a  penalty,  rather  than  to  that  which 
rested  on  a  simple  stipulation;  and,  if  the  debts  were  equal,  then 
to  that  which  had  been  first  ccmtracted**' ^*  This  rule  has  been 
adopted  in  a  number  of  cases  both  in  England  and  in  this  country. 
In  a  well-considered  New  York  case  the  rule  was  approved  after  a 

man  t.  McKinney,  12  Smedes  &  M.  (Miss.)  631;  Rohan  y.  Hanson,  11  Gush. 
(Mass.)  44;  Kidder  ▼.  Norris,  18  N.  H.  532;  though  it  is  otherwise  if  the  debtor 
consents,  Brown  v.  Burns,  67  Me.  535;  Feldman  ▼.  Gamble,  26  N.  J.  Eq.  4^ 
But  he  may  apply  It  to  a  debt  which  is  merely  unenforceable,  and  not  illegal 
Haynes  v.  Nice,  100  Mass.  327;  Ayer  v.  Hawkins,  19  Vt  26;  Murphy  v.  Web- 
ber, 61  Me.  478;  note  72,  infra.  He  cannot  apply  it  to  a  debt  not  yet  due. 
Heard  t.  Pulaski.  80  Ala.  50g,  2  South.  Rep.  343;  Bobe  y.  Stickney,  36  Ala. 
482.  The  application  must  be  made  within  a  reasonable  time,  or  the  right 
to  make  it  will  l>e  lost,  and  it  will  then  be  applied  by  law  as  in  the  absence 
of  direction  by  either  party,    barker  t.  r-^nm^^  j^gpi-g  ^^  p  (Pa.)  301. 

Ts  Jackson  t.  Burke,  1  DUl.  311,  Fed.  Gas.  No.  7,133;  Ayer  v.  Hawkins,  19 
Yt  26;  WiUiams  ▼.  OrifEith,  5  Mee&  &  W.  300;  Waugh  y.  Cope,  6  Meea  ft 
W.  824;  Murphy  y.  Webber,  61  Me.  478;  Pond  y.  WUUams,  1  Gray  (Ma.ss.) 
630;  Ramsay  y.  Warner,  97  Mass.  8;  Beck  y.  Haas,  31  Ma  App.  isa  But 
see  Id.  (Mo.  Sup.)  20  S.  W.  Rep.  19. 

Tt  Offutt  y.  King,  1  McArthur  (D.  G.)  312;  Pearoe  y.  Walker  (Ala.)  15  South. 
Rep.  568;  Cremer  y.  Higginson,  1  Mason  337,  Fed.  Ca&  Na  3,383;  McMaster 
y.  Merrick,  41  Mich.  505,  2  N.  W.  Rep.  895.  Nor  can  the  creditor  be  com- 
peUed  to  change  the  application.  Jefferson  y.  Church  of  St  Matthew,  41 
Minn.  392,  48  N.  W.  Rep.  74;  Seymour  y.  Manrln,  11  Barb.  (N.  Y.)  8a 

v«  Devaynes  t.  Noble  (Clayton*8  Case),  1  Uer.  572,  606» 
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full  review  of  the  authorities,  and  a  payment  was  applied  to  a  mort- 
gage and  a  judgment  debt  in  preference  to  an  account,  because  the 
former  would  bear  most  heavily  on  the  debtorJ*  Many  of  the 
courts,  on  the  other  hind,  have  adopted  a  rule  to  some  extent  di- 
rectly opposed  to  the  civil-law  rule.  **If  the  application  is  made  by 
neither  party,"  it  has  been  said  by  the  supreme  court  of  the  United 
States,  '^it  becomes  the  duty  of  the  court,  and  in  its  exercise  a 
sound  discretion  is  to  be  exercised.  It  cannot  be  conceded  that  this 
application  is  to  be  made  in  a  manner  most  advantageous  to  the 
debtor.  If  neither  party  avails  himself  of  his  power,  and  it  de- 
volves on  the  court,  it  would  seem  reasonable  that  an  equitable  ap- 
plication should  be  made;  and,  it  being  equitable  that  the  whole 
debt  should  be  paid,  it  cannot  be  inequitable  to  extinguish  first 
those  debts  for  which  the  security  is  most  precarious."  In  this 
case  the  payment  was  applied  to  other  demands  rather  than  to  a 
judgment  debt,  on  the  ground  that  the  former  were  not  so  well  se- 
cured.'* Probably  most  of  the  courts  in  this  country  follow  the 
rule  just  stated,  though  with  some  qualification.  It  is  very  gen- 
erally said  that  an  equitable  application  will  be  made;  that  is,  that 
the  payment  will  be  applied  according  to  the  justice  of  the  particular 
case,  in  view  of  all  the  circumstances.^'  Such  a  rule  is  not  very 
definite.     What  is  to  be  deemed  equitable?     Is  it  more  equitable 

Ta  Pattison  v.  Hull,  9  Cow.  (N.  Y.)  747;  Bacon  v.  BnnTn,  1  Bibb  (Ky.)  334; 
Jones  V.  Benedict.  83  N.  Y.  79;  Hey  ward  v.  Lomax,  1  Vem.  24;  Prowse  v. 
Wortbinge,  2  Brown  &  G.  107;  Neal  v.  AUlson,  50  Miss.  175;  Owlnn  v.  Wbit- 
aker.  1  Har.  &  J.  (Md.)  754;  Dorsey  v.  Oassaway,  2  Har.  &  J.  (Md.)  402; 
Perot  V.  Cooper,  17  Colo.  80,  28  Pac.  Rep.  391;  Robinson  v.  Doolittie,  12  Vt 
246;    Moore  v.  Klff.Jia.Pa.  St  96._ 

T«  Field  V.  Holland,  G  Crancb,  27.  And  see  Burks  v.  Albert  4  J.  J.  Marsb, 
(Ky.)  97;  Gardner  v.  Leek  (Minn.)  54  N.  W.  Rep.  740;  Leeds  v.  Gifford,  41 
N.  J.  £q.  401,  5  AtL  Rep.  795;  Tbe  D.  B.  Steelman,  48  Fed.  Rep.  580;  Stam- 
ford Bank  v  Benedict  15  Ck>nn.  437;  Hilton  v.  Burley,  2  N.  H.  193.  In  a 
later  case,  under  tbe  same  rule  (tbat  is,  tbe  rule  of  equitable  application),  tbe 
payments  were  so  applied  as  to  operate  beneficially  to  tbe  sureties  of  tbe 
debtor,  and  against  tbe  creditor.     U.  S.  v.  Klrkpatrick,  9  Wbeat  737. 

TT  Smitb  V.  Loyd,  11  Leigb  (Va.)  512;  Stone  v.  Seymour,  15  Wend.  (N.  Y.> 
19;  Wblte  v.  Trumbull,  15  N.  J.  Law,  314;  Allen  v.  Culver,  3  Denlo  (N.  Y.> 
284;  Pearce  V.  Knigbt  31  Vt  701;  Crompton  v.  Pratt,  105  Mass.  255;  Hersey 
V.  Bennett  28  Minn.  86,  9  N.  W.  Rep.  590. 
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to  give  effect  to  the  civil-law  rule,  and  apply  the  payment  as  would 
be  most  beneficial  to  the  debtor,  or  to  follow  the  opposite  mle, 
and  consider  the  creditor's  interests?  The  Minnesota  coart  in 
stating  the  rule,  has  thus  qualified  it:  ^t  is  true  that,  where  the 
parties  have  not  made  any  specific  application  of  payments^  courts 
will  make  it  according  to  the  justice  and  equity  of  the  case;  but 
in  doing  so  they  are  governed  by  certain  general  and  established 
rules,  and  are  not  at  liberty  to  adopt  their  own  notions  of  what 
may  be  just  and  equitable  in  each  particular  case.''^*  One  of 
these  rules  is  that^  where  there  is  but  one  continuous  account  of 
several  items,  ^the  payments  will  be  applied  on  the  account  accord- 
ing to  the  priority  of  time, — ^that  is,  the  first  item  on  the  debit 
side  is  discharged  or  reduced  by  the  first  item  on  the  credit  side;"' 
and  so,  where  there  are  several  debts  of  equal  dignity,  a  payment 
will  generally  be  applied  to  the  oldest^*  As  we  have  seen,  when 
we  get  beyond  this,  there  is  a  conflict  of  opinion. 

It  is  impossible,  therefore,  to  lay  down  any  general  rules.  The 
different  courts,  though  they  may  differ  as  to  the  rule  by  which 
they  are  to  be  governed,  reach  the  same  result  on  certain  points; 
and  it  may,  no  doubt,  be  said  that  by  the  weight  of  authority,  wheth- 
er under  the  one  rule  or  the  other,  payments  will  be  applied  (1)  in 
satisfaction  of  an  unsecured,  in  preference  to  a  secured,  debt,  or  of 
the  debt  whose  security  is  most  precarious,  if  it  does  not  conflict 
with  the  rules  hereafter  mentioned;'^  (2)  to  a  debt  secured  by 
mortgage  or  judgment,   rather  than  to  a  simple  account  or  debt;'^ 

T9  Hersey  v.  Bennett,  28  Minn.  86.  9  N.  W.  Rep.  690.  And  see  MUler  t. 
Miller,  23  Me.  22;  Bobe  v.  Stickney,  36  Ala.  482. 

19  Devaynes  v.  Noble  (Clayton's  Case),  1  Mer.  572;  Hersey  v.  Bennett,  supra; 
Miller  v.  Miller,  supra;  Parks  v.  Ingram,  22  N.  H.  283;  Pearoe  v.  Knigbt 
81  Vt  701;  Crompton  y.  Pratt,  105  Mass.  255;  Smltb  v.  Loyd,  11  Leigh  (Va.) 
512;  Hill  V.  Bobbins,  22  Mich.  474;  Winnebago  MiUa  t.  Travis  (Minn.)  58 
N.  W.  Rep.  36;  Cusbing  t.  Wyman,  44  Me.  121;  Fairchild  v.  HoUy,  10 
Conn.  175;  Tniscott  r.  King.  6  N.  Y.  147;  Jones  v.  U.  S.,  7  How.  681;  U.  S. 
V.  Kirkpatrick,  9  Wheat  720;  Emery  ▼.  Tichont,  13  Vt  15;  Fraser  t.  Miller, 
7  Wash.  521.  85  Pac  Rep.  427;  StJenbergen  v.  Oowdy  (Ky.)  19  S.  W.  Rep. 
186;  Sprague  v.  Hazenwinkle,  53  IlL  4ia 

••  Note  76,  supra. 

»  Note  75,  supra. 
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(3)  in  extinguishment  of  a  certain,  rather  than  a  contingent,  lia- 
bility; "  (4)  to  extingaish  or  rednce  debts  prior  in  time; "  (6)  to  ex- 
tinguish an  existing  debt,  rather  than  a  debt  not  yet  due.*^ 


SAME— TENDEB. 

866.  Tender  is  an  offer  or  attempt  to  perform,  and  may 
be  either — 

(a)  An  offer  to  do  something  promised,  in  which  case 

the  offer,  and  its  refusal  by  the  promisee,  dis- 
charge the  promisor  from  the  contract. 

(b)  An  offer  to  pay  soniething  promised,  in  which  case 

the  offer,  and  its  refusal  by  the  promisee,  do  not 
discharge  the  debt,  but  prevent  the  promisee 
firom  recovering  more  than  the  amount  tendered, 
and  in  an  action  by  the  promisee  entitle  the 
promisor  to  recover  the  costs  of  his  defense. 

lender"  is  an  attempted  performance.  The  word  is  applied  to 
performance  of  two  kinds:  (1)  To  performance  of  a  promise  to  do 
something;  and  (2)  to  performance  of  a  promise  to  pay  something, — 
and  the  effect  of  the  attempt  at  performance  in  the  two  cases  is 
different  In  both  cases  the  performance  is  frustrated  by  the 
act  of  the  party  for  whom  it  is  to  take  place. 

Where,  in  a  contract  for  the  sale  of  goods,  the  vendor  satisfies  all 
the  requirements  of  the  contract  as  to  delivery,  and  the  purchaser 
nevertheless  refuses  to  accept  the  goods,  the  vendor  is  discharged 
by  such  a  tender  of  performance,  and  may  either  maintain  or  de- 
fend successfully  an  action  for  the  breach  of  the  contract"    Where, 

n  Niagara  Bank  v.  Rosevelt,  9  Cow.  (N.  Y.)  400;  Bank  of  Portland  v. 
Brown,  22  Me.  296. 

w  Note  79,  snpra. 

M  Baker  v.  Stackpole,  9  Cow.  (N.  T.)  420;  Kline  v.  Ragland,  47  Ark.  Ill, 
14  &  W.  Rep.  474;  Heard  v.  Pulaski.  80  Ala.  502.  2  South.  Rep.  343;  Bobe 
T.  Stickney,  86  Ala.  482. 

M  startup  ▼.  MacdonaldL  6  Han.  ^  O.  593;  BenJ.  Sales^  503;  Lamb  v. 
Latbrop,  18  Wend.  (N.  Y.)  95;  Phelps  v.  Hnbbard,  61  Vt  489;  Oelrichs  v. 
Arts,  21  Md.  524;   Berry  v.  NaU,  54  Ala.  446;  MitcheU  v.  Marlll,  2  Blackf. 
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however,  the  performance  due  consists  in  the  payment  of  a  snm  d 
money,  a  tender  by  the  debtor,  although  it  may  constitute  a  good 
defense  to  an  action  by  the  creditor,  does  not  discharge  the  debt** 
If  the  creditor  will  not  take  the  money  when  it  is  due  and  is  ten- 
dered him,  he  puts  himself  at  a  disadvantage  if  he  should  attempt 
to  recover  it  by  action,  but  the  debt  is  not  discharged.  The  debt- 
or, to  successfully  defend  by  pleading  the  tender,  must  continue 
always  ready  and  willing  to  pay  the  debt,  or,  as  it  is  sometimes 
said,  the  tender  must  be  kept  good;  and  when  he  is  sued,  and 
pleads  the  tender,  he  must,  in  most  jurisdictions,  pay  the  money  in- 
to court*^  If  the  plea  is  sustained,  the  creditor  gets  nothing  but 
what  was  originally  tendered  him,  and  the  debtor  gets  judgment 
for  his  costs  so  that  he  is  placed,  as  nearly  as  can  be,  in  as  good  a 
position  as  he  held  at  the  time  of  the  tender.** 

Tender,  to  be  a  valid  performance  to  this  extent,  must  observe 
exactly  any  special  terms  which  the  contract  may  contain  as  to 
time,  place,  and  mode  of  payment**  Further  than  this,  the  ten- 
der must  be  an  offer  of  money  produced,  or  at  least  made  accessible 
to  the  creditor,  and  not  of  a  check,  for  instance.  The  debtor  must 
have  it  with  him,  and  produce  it  if  required ;  but  its  actual  produc- 

(Ind.)  87.  There  must  be  an  actual  offer  to  deliver.  A  mere  readiness  and 
wilUngnesB  is  not  sufficient  Cranley  t.  Hillary,  2  Maule  &  S.  120;  Williams 
v^entley^27  Pa._St  294;  Eastman  y.  Rapids,  21  lofwa,  590;  Cramp  ▼. 
Simonrsi  Ala.  126;  Steele  v.  Biggs,  22  IlL  643;  Sheredine  v.  Gaul,  2  DaU. 
190. 

■•  Dixon  y.  Clarke,  5  C.  B.  37a 

ST  Dixon  v.  Clarke,  5  C.  B.  376;  Aulger  v.  Clay,  109  111.  487;  State  v.  Rail- 
road Co.,  33  Fed.  Rep.  730;  Rice  v.  Kahn,  70  Wi&  323,  35  N.  W.  Rep.  405; 
Becker  v.  Boon,  61  N.  Y.  317;  Werner  v.  Tuch,  127  N.  Y.  217,  27  N.  B.  Rep. 
845;  Columbian  Bldg.  Ass*n  v.  Crump,  42  Md.  192;  Woolner  v.  Leyy,  48  Mo. 
App.  469;  McDaniel  v.  Upton,  45  lU.  App.  151;  BiaseU  v.  Heyward,  96  U.  8. 
580;  Roberts  v.  White.  146  Mass.  256,  15  N.  B.  Rep.  568;  Pulsifer  v.  Sliep- 
ard,  36  111.  513;  Commercial  Fire  Ins.  Co.  y.  Allen,  80  Ala.  571,  1  South. 
Rep.  202;  Eddy  v.  0*Hara,  14  Wend.  (N.  Y.)  221. 

8s  .Cornell  v.  Green^  10  Serg.  &  R.  (Pa.)^4.  See  cases  in  notes  86,  87,  snpra, 
and  the  foUowing  notes. 

M  Noyes  v.  Wyckoff,  114  N.  Y.  204,  21  N.  E.  Rep.  158;  Abshire  v.  Corey,  113 
Ind.  484,  15  N.  E.  Rep.  685;  Pe<9le>  Bank  y.  Borough  of  Norwalk,  56 
Conn.  547,  16  Atl.  Rep.  257;  Tellou  v.  Britton,  9  N.  J.  Law,  120;  Hubbazd  ▼. 
Bank,  8  Cow.  (N.  Y.)  8& 
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tion  may  be  waived  by  the  creditor,  not  only  expressly,  but  implied- 
ly, as  where,  before  it  is  produced,  he  declares  that  he  will  not  re- 
ceive it**  It  need  not  necessarily  be  of  the  exact  sum,  provided, 
however,  it  is  not  less  than  is  due,  but  it  must  be  of  such  a  sum 
that  the  creditor  can  take  exactly  what  is  due  without  being  called 
upon  to  give  change.*^  Further  than  this,  the  tender  must  be 
made  by  the  person  whose  duty  it  is  to  pay,  or  by  his  agent,  and 
not  by  a  mere  stranger  or  intermeddler;**  and  it  must  be  made  to 
the  party  entitled  to  receive  payment,  or  to  his  duly-authorized 
agent ;••  and  it  must  be  understood  as  a  tender,  and  be  absolute 

»<»  Hazard  v.  Lorlng,  10  Cush.  (Mass.)  267;  HaU  v.  Insurance  Co.,  57  CJonn. 
105,  17  Aa  Bep.  350;  Parker  v.  Pettlt,  43  N.  J.  Law,  512;  Collier  v.  White, 
67  Mifls.  133,  6  South.  Bep.  618;  Mathls  v.  Thomas,  101  Ind.  119;  Knight 
V.  Abbott,  30  Vt  577;  Bowen  v.  Holly,  38  Vt  574;  Murphy  r.  Telegraph  Co. 
(City  Ct  N.  Y.)  3  N.  Y.  Supp.  804;  Pinney  v.  Jorgenson,  27  Minn.  26,  6  N.  W. 
Rep.  376;  Larsen  v.  Breene.  12  C3olo.  480,  21  Pac.  Bep.  408;  Guthman  v. 
Keam,  8  Neb.  502,  1  N.  W.  Rep.  129;  Behaly  v.  Hatch,  1  Miss.  369;  Oakland 
Bank  v.  Applegarth,  67  CJal.  86,  7  Pac.  Rep.  139,  476;  Dungan  v.  Benefit  Ins. 
Co.,  46  Md.  469;  Hartsock  v.  Mort,  76  Md.  281,  25  Atl.  Bep.  303.  A  tender 
by  check  is  sufficient  where  the  parties  have  been  In  the  habit  of  so  paying  and 
receiving  payment,  and  where  no  objection  to  the  tender  Is  made  on  this 
ground.  McGrath  v.  Gegner,  77  Md.  331,  26  Atl.  Bep.  502.  And  see  Walsh 
V.  Association,  101  Mo.  534,  14  S.  W.  Bep.  722.  Where  no  objection  is  made 
to  a  tender  of  a  certificate  of  deposit  upon  the  ground  that  it  is  not  legal  ten- 
der, or  that  it  is  for  too  large  an  amount,  and  the  creditor  cannot  make 
change,  such  objections  are  waived.  Gradle  v.  Warner  (111.  Sup.)  29  N.  BL 
Bep.  Ilia 

•1  Betterbee  v.  Davis,  3  Camp.  70;  Robinson  v.  O)ok,  6  Taunt.  336;  Fridge 
V.  State,  3  GiU  &  J.  (Md.)  103;  Weld  v.  Bank,  158  Mass.  339,  33  N.  E.  Bep. 
519;  Brandt  v.  Ballroad  Co.,  26  Iowa,  114;  Hilphrey  v.  Railroad  Co.,  29 
Iowa,  480;  Patnote  v.  Sanders,  41  Vt  66;  Patterson  v.  Cox,  25  Ind.  261. 

M  Sinclair  v.  Learned,  61  Mich.  335.  16  N.  W.  Bep.  672;  Klncaid  v.  School 
Dist.,  11  Me.  188;  Brown  v.  Dyalntyer,  1  Bawle  (Pa.)  408;  Mahler  v.  New- 
bauer,  32  CaL  168;  McDougal  v.  Dougherty,  11  Gn.  570;  Johnson  v.  Smock, 
1  N.  J.  Law,  106. 

M  Carman  v.  Pultz,  21  N.  Y.  547;  Jackson  v.  Crafts,  18  Johns.  (N.  Y.)  110; 
WUflon  V.  Doran,  110  N.  Y.  101,  17  N.  B.  Bep.  688;  Oatman  v.  Walker,  33 
Me.  07;  King  v.  Finch,  60  Ind.  420;  Mclnlffe  v.  Wheelock,  1  Gray  (Mass.)  600; 
Conrad  v.  Trustees  of  Grand  Grove,  64  Wis.  258,  25  N.  W.  Bep.  24;  BiUiot 
V.  Robinson,  13  La.  Ann.  529;  Hoyt  v.  Byrnes,  11  Me.  475;  Cropp  v.  Hamble- 
ton,  Cro.  Ellz-  48.  Where  two  persons  have  entered  into  a  joint  contract 
LAW  CON T.— 41 
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and  unconditional.*^  It  has  also  been  held  that  the  tender  most 
be  made  at  a  reasonably  fit  time  and  place.  Where,  for  instance^ 
a  tender,  partly  in  bank  notes,  was  abruptly  made  upon  the  street 
to  a  person  who  was  known  to  be  sick  and  nearly  blind,  and  who  de- 

for  the  purchase  of  lands,  a  tender  of  a  deed  to  one  of  them,  who  refuses  to  ac- 
cept It,  Is  sufficient,  without  tendering  it  also  to  the  other.  Carman  t.  Pultz, 
supra;  Oatman  v.  Walker,  supra;  Dawson  y.  Ewing.  16  Serg.  &  R.  (Pa.)  37L 
And  see,  as  to  tender  to  one  of  several  Joint  mortgagees,  Flanigan  v.  Seelje 
(Minn.)  55  N.  W.  Rep.  115. 

9*  Hunter  t.  Warner,  1  Wis.  141;  Potts  t.  Plaisted,  30  Mich.  149;  Tomp- 
kins V.  Batie,  11  Neb.  147,  7  N.  W.  Rep.  747;  Noyes  t.  Wyckoff,  114  N.  Y. 
204,  21  N.  B.  Rep.  158;  Pulsifer  v.  Shepard,  36  111.  513;  Odum  y.  Railroad 
Ck>.,  94  Ala.  488,  10  South.  Rep.  222;  Brooklyn  Bank  ▼.  De  Grauw.  23  Wend. 
(N.  Y.)  342;  AjineiUs  of^  Jb>i^t  Oil  Co.,  118  Pa.^t  138,  12  AtL  Rep.  4^; 
Rives  T.  Dudley,  3  Jones,  Eq.  (N.  C.)  12G;  Henclerson  ▼.  Cass  Co.,  107  Mo.  50, 
18  S.  W.  Rep.  992;  Cothran  v.  Scanlan,  34  Ga.  555;  Rose  y.  Duncan,  49  Ind. 
209.  Where  the  amount  of  a  debt,  for  instance,  is  disputed,  an  ofTer  of  a  less 
sum  than  the  creditor  claims  to  be  due.  If  coupled  with  a  condition,  express 
or  implied  from  manner  and  conduct,  that  it  shall  be  accepted  In  discharge  of 
the  debt,  is  a  mere  ofPer  to  compromise,  and  not  a  valid  tender,  though  no  more 
than  is  offered  may  in  fact  be  due.  Thomas  v.  EiVans,  10  East,  101;  Wood  v. 
Hitchcock,  20  Wend.  (N.  Y.)  47;  Thayer  v.  Brackett,  12  Mass.  450;  Richardson 
V.  Laboratory,  9  Mete.  (Mass.)  42;  Chapln  v.  Chapln  (Mass.)  36  N.  E.  Rep.  746; 
Elderkln  v.  Fellows,  GO  Wis.  3:iU,  19  N.  W.  Rep.  101;  Draper  v.  Hitt,  43  Vt. 
439;  Moore  v.  Norman,  52  Mimi.  83,  53  N.  W.  Rep.  809;  Doty  v.  Crawford, 
39  S.  C.  1,  17  S.  B.  Rep.  377;  Latham  v.  Hartford,  27  Kan.  249;  Commercial 
Fire  Ins.  Ck>.  v.  Allen,  80  Ala.  571,  1  South.  Rep.  202.  Though  a  conditional 
tender  is  not  good,  a  tender  under  protest,  reserving  the  right  to  dispute  the 
amount  due,  is  a  good  tender,  if  it  does  not  impose  any  conditions  on  the  creil- 
itor.  Greenwood  v.  Sutcliffe  [1892J  1  Ch.  1.  A  debtor,  in  tendering  payment 
of  a  negotiable  instrument,  has  a  right  to  demand  the  surrender  o!  the  iU^su-u- 
ment,  though  it  is  probably  otherwise  where  the  instrument  Is  not  negotiable. 
Even  in  the  latter  case,  however,  it  has  been  held  that  such  a  condition  does 
not  render  the  tender  invalid.  See  Storey  v.  Krewson,  55  Ind.  397;  Caboon  v. 
Bank,  7  N.  Y.  486;  Barley  v.  Buchanan  (30.,  115  N.  Y.  297,  22  N.  K  Rep.  155; 
Strafford  v.  Welch,  59  N.  H.  46.  So,  also,  the  tender  of  the  amount  due  on 
a  mortgage  is  not  rendered  invalid  by  the  fact  that  it  la  accompanied  by  a 
condition  that  the  mortgage  be  satisfied,  since  the  condition  is  one  which  the 
mortgagee,  on  being  paid,  is  bound  to  perform.  Halpin  v.  Insurance  Co.,  118 
N.  Y.  165,  23  N.  E.  Rep.  482.  And  a  tender  to  a  pledgee  by  the  assignee 
of  the  pledge  of  the  amount  secured  is  not  vitiated  by  a  condition  that  the 
pledge  be  delivered  to  him.  Loughborough  v.  McNevln,  74  OaL  250,  14  Pac. 
309,  and  15  Pa&  Rep.  773. 
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dined  to  transact  the  business  until  tlie  next  morning,  it  ^as  held 
invalid.** 

As  in  the  case  of  a  tender  of  payment,  so,  also,  where  goods  are 
tendered  in  compliance  with  a  contract  of  sale,  the  tender  must 
comply  with  all  the  terms  of  the  contract  An  offer,  for  instance, 
to  deliver  a  greater  or  a  less  quantity  than  the  contract  calls  for, 
is  not  a  valid  tender.**  It  is  also  necessary  that  the  buyer  shall 
be  given  an  opportunity  to  examine  them  if  he  chooses,  so  that  he 
may  satisfy  himself  that  they  comply  with  the  terms  of  the  con- 
tract; otherwise,  he  does  not  break  the  contract  by  refusing  to 
accept  them,*^ 

DISCHARGE  OF  CONTRACT  BY  BREACH— IN  GENERAL. 

267.  Breach  of  contract  is  where  a  party  thereto  breaks 
through  the  obligation  which  it  imposes. 

268.  The  effect  of  a  breach  of  contract  is  that — 

(a)  It  always  gives  the  party  isjiired  a  right  of 

action. 

(b)  It  often,  but  not  always,  discharges  the  con- 

tract.   This  depends  upon  circumstances  to 
be  presently  discussed. 

If  one  of  the  parties  to  a  contract  breaks  through  the  obligation 
which  it  imposes,  a  new  obligation  arises  in  every  ease, — a  right 
of  action  conferred  upon  the  party  injured  by  the  breach.  Besides 
this,  there  are  circumstances  under  which  the  breach  will  discharge 
the  injured  party  from  such  performance  as  may  still  be  due  from 
him.  Every  breach  of  contract  confers  the  right  of  action  upon  the 
injured  party,  but  every  breach  does  not  necessarily  discharge  him 
from  doing  what  he  has  undertaken  to  do  under  the  contract     The 

9*  Waldron  v.  Murphy,  40  Mich.  668. 

•«  Dixon  V.  Fletcher,  3  Mees.  &  W.  146;  Hart  v.  j^Iills,  15  Mees.  A  W.  86; 
CarUffe  v.  Harrison,  6  Bxch.  908;  Perry  v.  Iron  Co.,  IG  R.  1.  318,  16  Ati.  Rep. 
87;  Rommel  v.  Wingate,  103  Mass.  327;  Croninger  v.  Crocker,  62  N.  Y.  161. 

•T  Isberwood  v.  VThitmore,  10  Mees.  &  W.  767  (In  this  case  goods  were  ten- 
dered in  dosed  casks,  so  that  there  was  no  opportunity  to  examine  them); 
Wyman  t.  Wlnslow,  U  Me.  398;   Bates  y.  Bates,  1  Miss.  401. 
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contract  may  be  broken  wholly  or  in  part,  and,  if  in  part,  the  breach 
may  or  may  not  be  snfficiently  important  to  operate  as  a  discharge; 
or,  if  it  is  of  au^h  importance,  the  injured  party  may  choose  not 
to  regard  it  aa  a  discharge,  preferring  to  continue  to  carry  ont  the 
contract,  reserving  to  himself  the  right  to  sue  for  such  damages 
as  he  may  have  sustained  by  the  breach.  It  is  often  very  difBcnlt 
to  determine  whether  or  not  a  breach  of  one  of  the  terms  of  a 
contract  discharges  the  party  injured.  These  questions  will  be  dis- 
cussed in  the  following  pages. 

FORMS  OF  DISCHABOS  BY  BREACH. 

269.  A  contract  may  be  broken  in  any  one  of  threes 
ways  J 

(a)  A  party  may  renounce  hia  liabilities  under  it— 

(1)  Before  performance  is  due. 

(2)  In  the  course  of  performance. 

(b)  He  may  by  his  own  act  make  it  impossible  for  him 

to  ftilflll  his  liabilities  under  it— 

(1)  Before  performance  is  due. 

(2)  In  the  course  of  performance. 

(c)  He  may  totally  or  partially  fidl  to  perform  what 

he  has  promised. 

Of  these  three  forms  of  breach,  it  will  be  noticed  that  the  first 
two — ^breach  by  renunciation  and  breach  by  acts  rendering  perform- 
ance impossible — ^may  take  place  while  the  contract  is  still  wholly 
executory;  that  is,  before  either  party  is  entitled  to  demand  a  per- 
formance by  the  other  of  his  promise.  The  last — ^breach  by  failure 
to  perform— can  only  take  place  at  or  during  the  time  for  perform- 
ance. We  will  take  up  each  of  these  forms  of  breach  in  turn,  and 
endeavor  to  make  it  plain  when  they  amount  to  a  discharge. 

8AMB— BENUNCIATION  OF  GONTBAOT. 

270.  Benimdatlon  of  a  contract  by  one  of  the  parties 
before  the  time  for  performance  discharges  the  other  party 
if  he  so  chooses,  but  not  otherwise,  and  entitles  him  to  sue 
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at  once  for  the  breach."    In  order  that  such  a  renuncia- 
tion may  amount  to  a  discharge, 

(a)  It  must  go  to  so  much  of  the  performance  that  an 

actual  breach  thereof  at  the  time  of  performance 
would  operate  as  a  discharge. 

(b)  The  other  party  must  treat  it  as  a  discharge. 

(c)  It  makes  no  difference  that  the  contract  is  contin- 

gent. 

271.  Benunciation  of  a  contract  by  one  of  the  parties  in 
the  course  of  performance  discharges  the  other  party  from 
a  continued  performance  of  his  promise,  and  entitles  him 
to  sue  at  once  for  the  breadu 

Btfort  Performance  is  Due. 

The  parties  to  a  contract  which  is  wholly  executory  have  a  right 
to  something  more  than  a  performance  of  the  contract  when  the 
time  for  performance  arrives.  They  have  a  right  to  the  main- 
tenance of  the  contractual  relation  up  to  that  time,  as  well  ais 
to  a  performance  of  the  contract  when  due.  It  is  therefore  settled, 
by  the  great  weight  of  authority,  that  the  renunciation  ••  of  a  con- 
tract by  one  of  the  parties  before  the  time  for  performance  has 
come  does  not  discharge  the  other  unless  the  latter  chooses  to 
regard  it  as  a  discharge.^**     If  he  chooses,  he  may  so  regard  it, 

and  at  once  sue  for  the  breach.^'*^     The  discharge  is  optional  with 

-  ♦• 

••  This  rule  Is  not  recognized  In  Massachusetts. 

M  There  must  be  a  positive  and  unqualified  renunciation,  and  not  a  mere  ex- 
pression of  Intention  not  to  perform.  Dingley  t.  Oler,  117  U.  S.  400,  6  Sup. 
Ot  Bep.  850;  Smoot's  Case,  15  WalL  36. 

100  Frost  V.  Knight,  L.  R.  7  Exch.  Ill;  Avery  v.  Bowden,  5  El.  &  Bl.  714; 
Howard  t.  Daly,  61  N.  Y.  362;  Nilson  v.  Morse,  52  Wis.  240,  9  N.  W.  Rep.  1; 
Kadish  T.  Young,  108  lU.  170;  Zuck  y.  Mcaure,  98  Pa.  St.  541.  It  is  settled, 
however,  in  this  country  at  least,  that,  where  a  person  renounces  his  contract 
tar  work  to  be  done  for  him  at  a  certain  price,  the  other  party  cannot  go 
on  and  do  the  work,  and  then  sue  for  tue  fuU  price.  He  lus  no  right  to  pro- 
ceed with  the  work  after  such  countermand,  but  must  stop,  and  sue  for  dam- 
ages. Clark  T.  Marsiglia,  1  Denio  (N.  Y.)  317;  Lord  v.  Thomas,  64  N.  Y.  107; 
Gibbons  v.  Bente,  51  Minn.  499,  53  N.  W.  Rep.  766;  CoUyer  v.  Moulton,  9 
R.  I.  00;  Heaver  v.  Lanahan,  74  Md.  493,  22  AU.  Rep.  263. 

101  Hochster  v.  De  la  Tour,  2  EL  &  Bl.  678;   Frost  v.  Knight,  L.  R.  7  Exch. 
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hioL  In  a  leading  case  on  this  point  the  defendant  had  engaged 
the  plaintiff  to  enter  into  his  service,  the  employment  to  commence 
at  a  future  day,  but,  before  that  time  arrived,  he  wrote  the  plaintiff 
that  he  should  not  require  his  services.  The  plaintiff  at  once  sued 
for  the  breach  of  contract,  though  the  time  for  performance  had 
not  arrived,  and  the  court  held  that  he  was  entitled  to  do  so.  It 
was  said  by  the  court  that,  "where  there  is  a  contract  to  do  an  act 
on  a  future  day,  there  is  a  relation  constituted  between  the  parties, 
in  the  meantime,  by  the  contract,  and  that  they  impliedly  prom- 
ise that,  in  the  meantime,  neither  will  do  anything  to  the  prejudice 
of  the  other  inconsistent  with  that  relation."  *"'  And  in  another 
case  the  defendant  had  agreed  to  marry  the  plaintiff  upon  his 
father's  death,  but  renounced  the  contract,  and  the  plaintiff  was 
allowed  to  sue  for  the  breach  during  the  father's  lifetime.  *Tlic 
promisee,"  it  was  said,  'Tias  an  inchoate  right  to  the  performance 
of  the  bargain,  which  becomes  complete  when  the  time  for  per- 
formance has  arrived.  In  the  meantime  he  has  a  right  to  have 
the  contract  kept  open  as  a  subsisting  and  effective  contract  Its 
unimpaired  and  unimpeached  efficacy  may  be  essential  to  his  in- 
terests." "• 

lU;  Roper  v.  Johnson,  L.  R.  8  C.  P.  1C7;  Howard  v.  Daly,  Gl  N.  T.  362; 
Burtls  V.  Thompson,  42  N.  Y.  240;  Ferris  v.  Spooner,  102  N.  Y.  10,  5  N.  B. 
Rep.  773;  Fox  v.  Kltton,  10  111.  519;  Grau  v.  McVicker,  8  Blss,  13,  Fed.  Cas. 
No.  5,708;  Show  v.  Insurance  Ck).,  69  N.  Y.  28Q;  Crabtree  v.  Messersmlth,  19 
Iowa,  179;  Hosmer  v.  Wilson,  7  Mich.  294;  Dingley  v.  Oler,  11  Fed.  Rep.  372; 
Id.,  117  U.  S.  490,  6  Sup.  Ct  Rep.  850.  Contra,  Daniels  v.  Newton,  114  Mass. 
530.  So,  also,  in  case  of  contracts  to  manufacture,  seU,  and  deliver  goods  at 
a  future  time.  If,  before  the  time  arrives,  the  purchaser  repudiates  the  con- 
tract, and  declares  that  he  will  not  take  the  goods,  the  seller  need  not  tender 
them,  but  may  treat  the  contract  as  broken,  and  sue  at  once  for  the  breach. 
Roper  V.  Johnson,  supra;  Eckenrode  v.  Chemical  Co.,  55  Md.  51;  Windmuller 
V.  Pope,  107  N.  Y.  674,  14  N.  E.  Rep.  436;  Bunge  v.  Koop,  48  N.  Y.  225; 
Dillon  V.  Anderson,  43  N.  Y.  231;  James  v.  Adams,  16  W.  Va.  245;  McCor- 
mick  V.  Basal,  46  Iowa,  235;  Zuck  v.  AicCluC£U.98  Pa.  St  Ml;  Eadish  v. 
Young,  108  m.  170;  Piatt  v.  Brand,  26  Mich.  173. 

10*  Hochster  v.  De  la  Tour,  supra;  Howard  v.  Daly,  supra;  Nllson  v.  Morse, 
62  Wis.  240,  9  N.  W.  Rep.  1;  Chamber  of  Commerce  v.  SoUitt,  43  lU.  519;  Aet- 
na Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347. 

loa  Frost  v.  Knight,  supra;  Burtis  v.  Thompson,  supra;  Holloway  v.  Grif- 
fith, 32  Iowa,  409. 
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The  case  jnst  mentioned  is  authority  for  the  statement  in  the 
black-letter  text  that  the  operation  of  the  rule  is  not  affected  by  the 
fact  that  the  performance  is  contingent,  for  in  this  case  the  father 
may  have  outlived  the  plaintiff  or  the  defendant,  in  which  case  the 
time  for  performance  never  could  arrive. 

The  rule  laid  down  above  is  subject  to  these  two  limitations: 

(1)  The  first  is  that  the  renunciation  must  deal  with  so  much  of 
the  performance  to  which  the  contract  binds  the  promisor  that 
an  actual  breach  thereof  at  the  time  of  performance  would  operate 
as  a  discharge.  This  point  was  mentioned  in  a  case  in  which  a  ten- 
ant claimed  damages  of  his  landlord  for  breach  of  contragt  by  re- 
pudiation of  a  covenant  to  rebuild  the  premises  at  a  period  of  the 
tenancy  which  had  not  yet  arrived.  "The  contract,"  it  was  said, 
"was  the  whole  lease.  The  covenant  in  question  is  a  particular 
covenant  in  the  lease  not  going  to  the  whole  consideration.  If 
there  were  an  actual  breach  of  such  a  covenant  at  the  time  fixed 
for  performance,  such  breach  would  not,  according  to  the  authori- 
ties, entitle  the  tenant  to  throw  up  his  lease.  That  being  so,  I  do 
not  hesitate  to  say — though  it  is  not  necessary  in  this  case  to  de- 
cide the  point — ^that  an  anticipatory  breach  would  not  entitle  him 
to  do  so,  and  that  it  does  not  appear  to  me  that  he  could  elect  to 
rescind  part  of  the  contract"  "* 

(2)  The  second  limitation  of  the  rule  is  that  the  promisee  must 
treat  the  renunciation  by  the  promisor  as  a  discharge.  If  he  does 
not  so  treat  the  renunciation,  but  continues  to  insist  on  the  per- 
formance of  the  promise,  the  contract  remains  in  existence  for  the 
benefit,  and  at  the  risk,  of  both  parties.***  If  anything  occur,  for 
instance,  to  discharge  it  from  other  causes,  the  promisor  may  take 
advantage  of  such  discharge.  A  vessel  owner  agreed  with  a  per- 
son, by  charter  party,  that  his  ship  should  go  to  Odessa,  and  there 
take  on  a  cargo  from  such  person's  agent  The  vessel  reached 
Odessa,  and  her  master  demanded  a  cargo,  but  the  agent  refused 
to  supply  one.  The  master,  instead  of  treating  this  refusal  as*  a 
breach  of  contract,  and  sailing  away,  in  which  event  the  vessel 

!•«  Johnstone  v.  MUnng,  16  Q.  B.  Dlv.  460.  And  see  Obermyer  y.  Nichols, 
6  Bin.  (Pa.)  160.  ^ "" 

lOft  Avery  v.  Bowden,  5  EL  &  Bl.  714;  Frost  v.  Knlpht  L.  R.  7  Exch.  Ml; 
Eadish  T.  TooDg,  108  Ul.  170;  Howard  v.  Daly,  61  N.  Y.  362. 
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owner  could  have  sued  at  once  for  breach  of  contract,  continned  to 
demand  a  cargo,  and,  before  the  running  days  were  out, — ^before, 
therefore,  a  breach  by  nonperformance  had  occurred, — a  war  broke 
out  between  England  and  Russia,  rendering  the  performance  of  the 
contract  legally  impossible.  Afterwards,  the  vessel  owner  sued 
for  breach  of  the  charter  party,  but  it  was  held  that  as  there  had 
been  no  actual  failure  of  performance  before  the  war  broke  out 
(for  the  running  days  had  not  then  expired),  and  as  the  renunda- 
tion  of  the  contract  had  not  been  accepted  and,  acted  upon  as  a 
breach,  the  charterer  was  entitled  to  the  discharge  of  the  contract, 
which  took  place  upon  the  declaration  of  war.^** 

Though  the  rule  as  stated  above  is  almost  universally  recognized, 
the  Massachusetts  court  has  held  that  a  renunciation  before  the 
time  for  performance  has  arrived  does  not  amount  to  a  breach; 
that,  to  render  a  person  liable  ^or  breach  of  an  executory  personal 
contract,  the  other  party  must  show  a  refusal  or  neglect  to  per- 
form at  a  time  when,  and  under  conditions  such  that,  he  is  or 
might  be  entitled  to  require  performance."  "^ 

In  the  Ooune  qf  Performance. 

It  may  also  happen  that,  in  the  course  of  performance  of  a  con* 
tract,  one  of  the  parties  may,  by  word  or  act,  deliberately  and 
avowedly  refuse  performance  on  his  part  In  such  a  case  the  other 
party  is  exonerated  from  a  continued  performance  of  his  promise, 
and  is  at  once  entitled  to  bring  action.^^*  Illustrations  of  such  a 
discharge  are  furnished  by  those  cases  in  which  a  person  contracts 
for  the  manufacture  and  supply  of  goods  to  be  delivered  in  certain 
quantities  at  specified  dates,  and,  after  delivery  of  a  part,  the  buyer 
informs  the  seller  not  to  deliver  any  more.  In  such  a  case,  in 
an  action  by  the  sellers,  in  which  they  averred  readiness  and  will- 
ingness to  deliver  the  rest  of  the  goods,  and  that  they  had  been 
prevented  from  doing  so  by  the  buyer,  k  was  contended  by  the 

io«  Avery  v.  Bowden,  supra. 

107  Daniels  v.  Newton,  114  Mass.  530. 

los  Ck>rt  V.  RaUway  Co.,  17  Q.  B.  127;  Textor  v.  Hutchings.  62  Md.  160;  Hos- 
mer  v.  Wilson,  7  Mich.  203;  Derby  v.  Johnson,  21  Vt  17;  James  v.  Adams, 
16  W.  Va.  245;  Clement  v.  Meserole,  107  Mass.  362;  Parker  v.  Russell,  133 
Mass.  74;  Haines  v.  Tucker,  50  N.  H.  311;  McGormidL  v.  Basal,  46  Iowa,  235; 
GiU  V.  Vogler,  52  Md.  663;   Smith  v.  Lewis,  24  Conn.  624. 
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buyer  that  they  should  show,  not  merely  readiness  and  willingness 
to  deliver,  bnt  actual  delivery.  The  court,  however,  held  the  con- 
trary, and  stated  the  principle  thus:  'When  there  is  an  executory 
contract  for  the  manufacturing  and  supply  of  goods  from  time  to 
time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having  accepted 
and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice  to 
the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion 
for  them,  and  will  not  accept  or  pay  for  them,  the  manufacturer 
having  been  desirous  and  able  to  complete  the  contract,  he  may, 
without  manufacturing  and  tendering  the  rest  of  the  goods,  main- 
tain an  action  against  the  purchaser  for  breach  of  contract;  and 
he  is  entitled  to  a  verdict  on  pleas  traversing  allegations  that  he 
was  ready  and  willing  to  perform  the  contract,  that  the  defendant 
refused  to  accept  the  residue  of  the  goods,  and  that  he  prevented 
and  discharged  the  plaintiff  from  manufacturing  and  delivering 
them.""* 

SAME^IMPOSSIBILITY  CREATED  BY  PARTY. 

272.  If  a  party  to  a  contract,  either  before  the  time  for 
performance  or  in  the  conrse  of  performance,  makes  per- 
formancey  or  further  performance,  by  him  impossible^  the 
other  party  is  discharged,  and  may  sue  at  once  for  breach 
of  contract. 

If  a  renunciation  of  his  contract  by  one  of  the  parties  discharges 
the  other,  and  gives  him  a  right  of  action,  before  the  time  for  per- 
formance has  arrived,  it  would  seem  clear  that  a  similar  dis- 
charge and  right  of  action  accrues  to  him  if  the  other  party,  by 
his  own  act,  makes  it  impossible  for  him  to  perform  his  promise; 
and  so  it  has  been  held.^^®     Where  a  lessee,  for  instance,  had  prom- 

!••  Oort  V.  Railway  Co.,  supra. 

110  Lovelock  v.  Franklyn,  8  Q.  B.  371;  Ford  7.  Tlley,  6  Bam.  &  O.  325;  Bow- 
deU  V.  ParsoDS,  10  East,  359;  Crist  v.  Armour,  34  Barb.  (N.  Y.)  378;  Short 
T.  Stone,  8  Q.  B.  358;  Sheehan  v.  Barry,  27  Mich.  :!17;  Crabtree  v.  Messer- 
smlth,  19  Iowa,  179;  Uawley  v.  Keeler,  63  N.  Y.  114;  Smith  v.  Jordan,  13 
Bibm.  246;  Wolf  v.  Marsh,  54  Gal.  228;  Lovering  v.  Lovering,  13  N.  H.  513; 
Newoomb  v.  Brackett,  16  Mass.  161;  Delamater  v.  Miller  1  Cow.  (N.  Y.)  75; 
Bassett  v.  Bassett,  55  Me.  127. 
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ised  to  assign  to  another,  at  any  time  within  seven  years  from  the 
date  of  the  promise,  all  his  interest  in  the  lease,  but  before  expiration 
of  the  seven  years  assigned  his  whole  interest  to  another  person^ 
it  was  held  that  he  conld  be  sned  at  once  for  breach  of  contract, 
without  waiting  until  the  end  of  the  seven  yeara  "The  plaintiff,*^ 
it  was  said  in  that  case,  ^%as  a  right  to  say  to  the  defendant: 
*You  have  placed  yourself  in  a  situation  in  which  you  cannot  per- 
form what  you  have  promised.  You  promised  to  be  ready  during 
the  period  of  seven  years,  and  during  that  period  I  may  at  any 
time  tender  you  the  money  and  call  for  an  assignment,  and  expect 
that  you  should  keep  yourself  ready;  but,  if  I  now  were  to  tender 
you  the  money,  you  would  not  be  ready.'  That  is  a  breach  of  the 
contract,"  *^*  The  rule  also  applies  where  a  person  promises  to 
execute  a  lease  for  a  certain  term,  or  a  conveyance,  and,  before  the 
time  for  executing  arrives,  executes  a  conveyance,  or  a  lease 
covering  that  term,  to  another;"*  or  where  a  person  promises  to 
sell  and  deliver  goods  on  a  certain  day,  and,  before  that  day  arrives, 
sells  and  delivers  them  to  another;  "■  or  where  a  person  promises 
to  marry,  and,  before  the  time  for  performance  arrives,  marries 
another  than  the  promisee."*  In  all  of  these  cases  the  party, 
by  his  own  act,  renders  performance  of  his  promise  impossible, 
and  the  other  party  may  sue  at  once  for  breach  of  contract,  and 
claim  a  discharge  from  performance  on  his  part 

Probably,  under  some  circumstances,  as  in  the  case  of  a  renuncia- 
tion of  the  contract,"^  the  other  party  might  lose  his  rights  in 
this  respect  by  failure  to  treat  the  contract  as  discharged.  A 
person  who  has  promised  to  execute  a  lease  or  conveyance  on  a 
future  day,  and  who,  before  the  time  for  performance  has  arrived, 
has  leased  or  conveyed  to  another,  may  nevertheless  obtain  the 

111  Lovelock  V.  Franklyn,  supra. 

"«  Ford  V.  Tllej',  G  Barn.  &  C.  825;  Newcomb  v.  Brackett,  16  Mass.  161; 
Bassett  v.  Bassett,  55  Me.  127. 

iisBowdeU  V.  ParsonB.  10  East  359;  Hawley  v.  Keeler,  53  N.  Y.  114; 
Smith  V.  Jordan,  13  Minn.  204  (Gil.  246);  Grist  v.  Armour,  34  Barb.  (N.  Y.) 
878. 

ii«  Short  V.  Stone,  8  Q.  B.  858;  King  v.  Keroey,  2  Ind.  402;  Sheehan  t, 
Barry.  27  Mich.  217. 

ii«  Ante.  p.  C47. 
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title  again,  and  be  prepared  to  perform  when  the  time  comes.  In 
such  a  case  the  other  party,  if  he  has  not  elected  to  treat  the  con- 
tract as  discharged,  would  no  doubt  be  bound  to  accept  perform- 
ance. For  obvious  reasons,  this  limitation  could  not  apply  to 
promises  to  marry;  nor  could  it  apply  very  well  to  sales  of  goods, 
since  the  use  of  the  goods  by  another  would  to  some  extent  affect 
their  value. 

Where  a  party  to  a  contract,  by  his  own  voluntary  act,  in  the 
course  of  performance,  makes  performance  by  him  impossible,  the 
other  party  is  discharged,  and  may  at  once  sue  for  breach  of  con- 
tract.*** An  illustration  of  this  rule  is  afforded  in  a  case  in  which 
the  plaintiff  had  been  engaged  by  the  defendants,  for  a  certain 
sum,  to  write  a  treatise  for  a  serial  published  by  them.  The  plain- 
tiff incurred  expense  in  preparing  his  work,  and  actually  completed 
a  part  of  it,  but  before  it  was  delivered  to  the  defendants  they 
abandoned  the  publication  of  the  serial.  The  plaintiff  sued  them 
on  the  special  contract,  and  also  on  the  quantum  meruit  for  the 
work  and  labor  expended  by  him  on  the  treatise.  It  was  argued 
that  he  could  not  recover  upon  the  quantum  meruit  because,  his 
part  of  the  original  contract  being  unperformed,  the  contract  was 
not  wholly  at  an  end;  but  the  court  held  that  the  abandonment 
of  the  publication  put  an  end  to  the  contract,  and  constituted  a 
discharge.**' 

BBEACH  BY  FAILURE  OF  PEBFORMANCE. 

273.  Whether  or  not  failure  of  one  party  to  perform  the 
contract  in  whole  or  in  part  operates  as  a  discharge  of  the 
other,  or  merely  gives  him  a  right  of  action  for  the  breach, 

ii«  Planch^  V.  Colbum,  8  Bing.  14;  Woolner  v.  Hill,  93  N.  T.  676;  LoTell 
T.  Insurance  Co.,  Ill  U.  S.  264,  4  Sup.  Ct  Rep. '390;  Chicago  v.  Tllley.  103 
D.  S-  146;  Hinckley  v.  Steel  Co.,  121  U.  S.  264,  7  Sup.  Ct  Rep.  875;  W.  U. 
TeL  Ca  v.  Semmes,  73  Md.  0,  20  Atl.  Rep.  127. 

iiT  Planch6  ▼.  Colbum,  supra.  So,  also,  where  a  person  had  been  employed 
by  a  corporation  for  a  number  of  years,  and  the  company  was  voluntarily 
wound  up  before  the  time  bad  expired,  so  that  further  performance  by  it 
was  rendered  impossible,  the  employ^  was  permitted  to  sue  at  once  for  the 
breach  of  contract  Ex  parte  Maclure,  L.  R.  5  Ch.  App.  737.  And  see 
Seipel  V.  Insurance  Co.,  84  Pa.  St  47. 
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depends  upon  the  nature  of  the  respective  promiseB,  or,  in 
other  words,  on  the  question  whether  they  are — 

(a)  Independent  of  each  other,  in  which  case,  as  a  rule, 

there  is  no  discharge. 

(b)  Ck>nditlonal  upon  each  other,  in  which  case,  as  a 

rule,  there  is  a  dischaz^e. 

In  the  cases  of  discharge  by  breach  with  which  we  have  thus 
far  dealt,  the  party  at  fault  so  deals  with  the  contract,  by  word 
or  act,  as  to  intimate  to  the  other  party  that  performance,  or  fiuv 
ther  performance,  as  the  case  may  be,  on  his  part,  is  needless.  In 
such  cases,  as  we  have  seen,  the  courts  hold  that  the  party  not  in 
default  is  not  bound  to  tender  performance,  but  may  consider  the 
contractual  tie  broken,  and  sue  at  once  for  the  other's  breach. 
These  cases  are  very  clear  and  simple;  but  where  the  breach  by 
one  party  does  not  make  the  contract  wholly  incapable  of  perform- 
ance, and  is  not  accompanied  by  any  overt  expression  of  intention 
to  abandon  his  rights,  it  is  not  always  easy  to  determine  whether 
the  other  party  is  thereby  discharged,  or  whether  he  merely  ac- 
quires a  right  of  action  for  the  breach.  It  is  necessary  in  these 
cases  to  look  to  the  terms  of  the  contract,  and  ascertain  the  in- 
tention of  the  parties  as  to  the  nature  of  their  respective  promises. 
The  difficulties  resolve  themselves  into  the  question  whether  the 
promises  of  the  parties  are  independent  of,  or  conditional  upon, 
one  another.  This  question  must  be  discussed  at  some  length; 
but  it  may  be  well  to  state  at  the  outset  that,  as  a  general  rule, 
failure  of  a  party  to  perform  his  promise  does  not  discharge  the 
other  from  liability  to  perform  his,  if  the  promises  are  independent 
of  each  other;  but  that  it  is,  as  a  rule,  otherwise,  if  the  promises 
are  conditional  upon  one  another* 


SAME— INDEPENDENT  PROMISES. 

274.  Failure  of  one  of  the  parties  to  a  contract  to  per- 
form  an  independent  promise  does  not  discharge  the  other 
party  from  liability  to  perform,  but  merely  gives  him  a 
right  of  action  for  the  breach. 
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276.  A  promise  may  be  independent  in  the  following^ 

WByBI 

(a)  It  may  be  absolute, — that  is,  wholly  unconditional 

upon  performance  by  the  other  party;  but  prom- 
ises, each  of  which  forms  the  whole  consideration 
for  the  other,  will  not  be  held  independent  of  one 
another,  unless  the  Intention  of  the  parties  to 
make  them  independent  is  clear. 

(b)  Its  performance  may  be  divisible, — that  is,  the  prom- 

ise may  be  susceptible  of  more  or  less  com- 
plete performance,  and  the  damage  sus* 
tained  by  an  incomplete  performance  or  par- 
tial breach  may  be  apportioned  according  to 
the  extent  of  the  Ihilure;  but  the  rule  does 
not  apply — 

(1)  Where  the  circumstances  show  an  intent  ta 

break  the  contract. 

(2)  Where  such  partial  breach  is  made  a  discharge 

by  the  terms  of  the  contract. 

(c)  It  may  be  subsidiary, — ^that  is,  the  promise  broken 

may  be  a  term  of  the  contract  which  the  parties 
have  not  regarded  as  vital  to  its  existence. 

Absolute  Promises. 

It  a  person  makes  a  promise  to  another  in  consideration  of  a 
promise  by  the  latter  to  him,  and  has  not  in  express  terms,  or  npon 
a  reasonable  construction  of  the  contract,  made  the  performance 
of  his  promise  depend  npon  performance  by  the  other  party,  he 
Lb  not  discharged  by  the  tatter's  breach  of  his  promise.^^*  He  has 
giyen  his  promise  in  consideration  of  the  promise  of  the  other 
party,  and  not  in  consideration  of  performance  by  the  latter  of  his 
promise.  In  other  words,  he  has  accepted  the  latter's  liability 
in  return  for  his  own    promise.     The    reason  for    holding  such 

lit  Thorpe  t.  Thorpe,  12  Mod.  455;  Thomas  v.  Gadwallader,  WiUes,  40G; 
Ware  r.  Ohappell,  Style,  186;  Dey  v.  Dox,  9  Wend.  (N.  Y.)  129;  Long  v. 
Gaffrey,  03  Pa.  St  526;  Hard  y.  Seeley,  47  Barb.  (N.  Y.)  428;  and  caaes- 
hereaRePcneO: 
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promises  absolute  was  thus  stated  in  a  leading  case  by  Holt,  G. 
J.:  ''What  is  the  reason  that  mutual  promises  shall  bear  an  action 
without  performance?  One's  bargain  is  to  be  performed  accord- 
ing as  he  makes  it  If  he  makes  a  bargain,  and  rely  on  the  other's 
covenant  or  promise  to  have  what  he  would  have  done  to  him,  it 
is  his  own  fault.  If  the  agreement  be  that  A.  shall  have  the 
horse  of  B.,  and  A.  agree  that  B.  shall  have  his  money,  they  may 
make  it  so,  and  there  needs  no  averment  of  performance  to  main- 
tain an  action  on  either  side;  but,  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be 
done  to  him  before  his  doing  what  he  undertakes  of  his  side,  it 
must  then  be  averred, — ^as,  where  a  man  agrees  to  give  so  much 
money  for  a  horse,  it  is  plain  he  meant  to  have  the  horse  first,  and 
therefore  he  says  the  money  shall  be  given  for  the  horse.*** 

When  it  has  once  been  determined  that  mutual  promises  are 
absolute  and  independent  of  each  other,  there  can  be  little  diffi- 
culty in  applying  the  law;  but  it  is  often  very  difficult  to  decide 
as  to  the  character  of  a  promise  in  this  respect,  and  this  difficulty 
has  resulted  in  much  conflict  between  the  cases.  It  is  impossible 
to  say  that  there  is  any  general  rule  for  determining  the  question. 
The  old  cases  turned  upon  a  very  technical  construction  of  terms,"* 

ii»  Thorpe  v.  Thorpe,  supra.  In  another  case  it  was  stated  that,  when  two 
covenantB  in  a  deed  have  no  relation  to  each  other,  the  nonperformance  of 
one  cannot  be  pleaded  in  bar  to  an  action  brought  for  breach  of  the  other, 
"for  this  plain  reason,  amongst  others,  that  the  damages  sustained  by  the 
breach  of  one  such  covenant  may  not  be  at  all  adequate  to  the  damages 
sustained  by  the  breach  of  the  other."  Thomas  v.  Cadwailader,  supra.  But 
this  view  of  the  matter  is  Justly  criticised  in  an  American  case,  in  which 
it  is  said:  ''Courts  are  not  required  to  speculate  upon  the  inequaUty  of  loss 
to  the  parties,  nor  to  look  beyond  the  agreement,  to  its  performance,  in  order 
to  ascertain  its  character,  as  suggested  by  some  Judges  and  commentators." 
Grant  v.  Johnson,  6  N.  Y.  247. 

120  RoUe,  Abr.  p.  518;  Ware  v.  Ghappell.  supra.  In  15  H«i.  VII.  p.  10, 
pi.  17,  for  instance,  it  was  held  that  if  A.  covenant  with  B.  to  serve  him 
for  a  year,  and  B.  covenant  with  A.  to  give  him  a  certain  sum  of  money, 
and  does  not  say  "for  the  cause  aforesaid,"  A.  shall  have  an  action  for  the 
money,  though  he  never  serves  B.,  but  that  it  is  otherwise  if  B.  says  that 
A.  shall  have  the  money  "for  the  cause  aforesaid."  See  2  Pars.  Ck>nt  note  r, 
in  which  the  old  and  modern  cases  are  collected,  and  the  law  i-e viewed  at 
length. 
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bot  the  modem  cases  show,  both  in  England  and  with  ns,  that  the 
tendency  of  the  courts  is  not  to  construe  promises  to  be  absolute 
and  independent  of  one  another,  where  they  form  the  whole  con- 
sideration for  one  another,  unless  there  is  some  very  definite  ex- 
pression of  an  intention  of  the  parties  to  that  effect.  "The  older 
cases,"  it  has  been  said,  'Hean  to  construe  covenants  of  this  sort 
to  be  independent,  contrary  to  the  real  sense  of  the  parties  and 
the  true  justice  of  the  case;"***  but  the  interpretation  of  such 
promises  may  now  be  taken  to  rest  upon  "the  good  sense  of  the 
case,  and  on  the  order  in  which  the  several  things  are  to  be 
done."  "*  The  order  in  which  the  things  are  to  be  done  is  a  very 
sure  test  for  determining  whether  promises  are  absolute  or  not."* 
**When  it  appears  that  one  of  two  covenants  or  promises  is  to  be 
performed  at  an  earlier  date  than  the  other,  ♦  •  ♦  the  rule 
is  simple  and  uniform,  namely,  that  the  covenant  or  promise  that 

i»i  Glazebrook  v.  Woodrow,  8  Term  R.  366. 

iM  Morton  V.  Lamb,  supra;  Stavers  v.  Curling,  3  Bing.  N.  O.  355;  MUl- 
Dam  Foundry  t.  Hovey,  21  Pick.  (Mass.)  417;  Lowber  v.  Bangs,  2  Wall.  728; 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13  How.  307.  Where  a  bond  is  given 
towards  the  endowment  of  a  professorship  in  a  college,  the  establishment 
and  endowment  of  the  professorship  is  not  a  condition  precedent  to  the  col- 
lection of  the  bond.  The  promises  are  independent  Bamett  v.  College 
<Ind.  App.)  37  N.  E.  Rep.  427. 

iss  Mattock  V.  Kinglake.  10  Adol.  &  B.  50;  Couch  v.  Ingersol,  2  Pick. 
(Mass.)  292;  Robson  v.  Bohn,  27  Minn.  333,  7  N.  W.  Rep.  333;  Dey  v.  Dox, 
0  Wend.  (N.  T.)  129;  State  v.  Railroad  Co..  21  Minn.  472;  McCoy  v.  Blxbee, 
6  Ohio,  310;  Slater  v.  Emerson,  19  How.  L'lM;  Front  St  R.  Co.  v.  Butler,  50 
Gal.  574.  Phimps  &  Colby  Const  Co.  t.  Seymour.  91  U.  S.  646;  Emigrant 
Oa  T.  County  of  Adams,  100  U.  S.  61.  "Where  the  act  of  one  party  must 
necessarily  precede  any  act  of  the  other,  as  where  one  stipulates  to  manu- 
facture an  article  from  materials  to  be  furnished  by  the  other,  and  the  other 
stipulates  to  furnish  the  materials,  the  act  of  furnishing  the  materials  neces- 
sarily precedes  the  act  of  manufacturing,  and  will  constitute  a  condition 
precedent  without  express  words."  Mill-Dam  Foundry  v.  Hovey,  21  Pick. 
(Mass.)  417;  Thomas  v.  Cadwallader,  Willes,  496.  Thus,  where  a  person 
contracts  to  do  certain  work  in  constructing  a  building  for  another,  and 
complete  it  "by  Nov.  15th,  under  a  penalty  of  $100  per  day,  provided  you 
have  the  foundation  ready  by  June  15th,"  the  completion  of  the  foundation 
la  a  condition  precedent,  and,  if  the  foundation  is  not  ready  by  that  time, 
damagee  for  delay  in  doing  the  work  cannot  be  recovered.  Standard  Ga» 
light  Co.  V.  Wood,  9  C.  C.  A.  362,  61  Fed.  Rep.  74^ 
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is  to  be  performed  first  is  independent  and  absolnte,  while  the 
one  that  is  to  be  performed  last  is  dependent,  the  performance  of 
the  former  being  a  condition  precedent  to  the  performance  of  the 
latter."  ***  Where  a  person  makes  a  promise  to  another  to  con- 
vey land,  for  instance,  the  date  of  performance  not  being  fixed, 
and  the  other  party,  in  consideration  thereof,  promises  to  pay  a 
sum  of  money  at  a  fixed  date,  it  has  been  held  that  the  payment 
is  independent  of  the  promise,  and  that,  ^a  time  being  fixed  for  pay- 
ment, and  none  for  doing  that  which  was  the  consideration  for  the 
payment,  an* action  lies  for  the  purchase  money,  without  aver- 
ring performance  of  the  consideration.'*  **•  Where,  on  the  other 
hand,  mutual  promises  are  to  be  performed  at  the  same  time,  as 
where  a  person  promises  to  convey  land  or  deliver  goods  to  another 
on  a  certain  day,  and  the  latter,  in  consideration  thereof,  promises 
to  pay  a  sum  of  money  on  that  day,  neither  can  maintain  an  action 
on  the  other's  promise  without  performing,  or  offering  to  perform, 
his  part;  and  it  makes  no  difference  that  it  does  not  appear  which 
promise  was  to  be  first  performed.*** 

Neither  this  nor  any  other  test,  however,  can  be  relied  upon  Id 
all  cases,  for  often  it  does  not  appear  when  or  in  what  order 
promises  are  to  be  performed.  The  good  sense  of  each  case  must 
determine  the  construction  of  the  particular  contract**^  Upon 
the  whole,  it  is  said  by  Anson,  it  is  safe  to  say  that,  in  the  absence 
of  very  clear  indications  to  the  contrary,  promises,  each  of  which 
forms  the  whole  consideration  for  the  other,  will  not  be  held  to  be 
independent  of  one  another;  and  a  failure  of  one  party  to  perform 
on  his  part  will  exonerate  the  other  from  liability  to  perform."^ 

114  Langd.  Sum.  Cent  S  122;  Dey  v.  Dox,  0  Wend.  (N.  Y.)  129. 

"0  Mattock  V.  Kinglake,  supnu  And  see  Robb  v.  Montgomery,  20  Johna 
(N.  Y.)  15;  Grant  v.  Johnson,  5  N.  Y.  247;  Goldsborough  v.  Orr,  8  Wheat  217; 
Bean  v.  Atwater,  4  Conn.  3;  Edgar  v.  Boies,  11  Serg.  &  R.  (Pa.)  445;  Lowry 
V.  Mehaffy,  10  Watte  (Pa.)^387;  Kane  v.  Hood.  IS  Pick.  (Mass.)  281;  Runkle 
V.  JohnsfMoTso  I1L~328;  Ileadley  v.  Shaw,  39  111.  354. 

is«See  the  cases  above  cited;  Williams  v.  Healey,  8  Denlo  (N.  Y.)  363; 
Gazley  v.  Price,  10  Johns.  (N.  Y.)  267;  poet,  p.  664. 

1ST  Philadelphia,  W.  &  B.  R.  Co.  v.  Howard,  13  Hoiw.  307. 

Its  Morton  v.  Lamb,  7  Term  R.  125;  Graves  v.  Legg,  9  Exch.  700;  Dakln 
T.  WUllams.  11  Wend.  (N.  Y.)  67;  Dey  v.  Dox,  9  Wend.  (N.  Y.)  129;  Bank 
V.  Hagner,  1  Pet  455;  Qulgley.j,_,Die.Haas,  82  Pa.  St  267;  Lnts  t.  Thoup- 
■on.  87  N.  0.  334;  Hamilton  v.  ThralU  7  Neb.  210;  post,  p.  668. 
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Promises  the  Performance  oj   MTiich  is  Divisible. 

Oontracts  frequently  occur  in  which  the  promise  of  one  or  both 
parties  admits  of  a  more  of  less  complete  performance,  and  the 
damage  sustained  by  an  incomplete  performance  or  partial  breach 
of  which  may  be  apportioned  according  to  the  extent  of  failure. 
The  performance  of  the  promise  in  such  cases  is  said  to  be 
divisible.  The  promise  is  in  fact  regarded  as  a  number  of  promises 
to  dp  a  number  of  similar  acts,  and  a  breach  of  one  or  some  of  them 
does  not  discharge  the  other  party."*  On  the  other  hand,  the 
promise  may  be  indivisible  or  entire,  and  if  it  is  so,  and  is  not 
independent  of  the  promise  of  the  other  party  as  heretofore  ex- 
plained, its  entire  performance  is,  as  a  rule,  a  condition  concurrent 
or  precedent  to  the  liability  of  the  other  party  to  perform."* 

Having  once  determined  that  a  promise  is  divisible,  it  is  a  com- 
paratively simple  matter  to  apply  the  law;  but  the  question  of 
divisibility  is  difficult,  and  this  diflSculty  has  resulted  in  a  direct 
conflict  in  the  decisions.  The  question  is  one  of  construction. 
"The  contract  may  be  entire  or  severable,  according  to  the 
circumstances  of  each  particular  caee,''  it  has  been  said  in  speaking 
of  contracts  of  sale,  ''and  the  criterion  is  to  be  found  in  the  ques- 
tion whether  the  whole  quantity — ^all  of  the  things  as  a  whole — 
is  of  the  essence  of  the  contract  If  it  appear  that  the  purpose 
was  to  take  the  whole  or  none,  then  the  contract  would  be  entire; 
otherwise,  it  would  be  severable.  It  is  sometimes  diflScult  to 
determine  whether  the  contract  is  entire  or  sevejable  in  such 
cases,  and  there  is  great  diversity  of  decision  on  the  subject; 
T)nt,  on  the  whole,  the  weight  of  opinion  and  the  more  reasonable 
rule  would  seem  to  be  that,  where  there  is  a  purchase  of  different 
articles,  at  different  prices,  at  the  same  time,  the  contract  would  be 
severable  as  to  each  article,  unless  the  taking  of  the  whole  was 
rendered  essential  either  by  the  nature  of  the  subject-matter  or 
by  the  act  of  the  partiea*  This  rule  makes  the  interpretation  of 
the  contract  depend  on  the  intention  of  the  parties  as  manifested 

IS*  Ritchie  V.  Atkinson,  10  East,  205;  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14; 
Honck  V.  MuUer,  7  Q.  B.  Dlv.  92;  Hoare  v.  Rennie,  5  Hurl.  &  N.  19;  Norris 
T.  Harris,  15  Cal.  22G;  McGrath  v.  Cannon  (Minn.)  57  N.  W.  Rep.  150;  Full- 
met  Y.  Poust  155  Pa,  St  275,  26  Atl.  Rep.  543;  note  134,  infra. 

x»o  Hartupee  t.  Crawford,  56  Fed.  Rep.  61;  note  135,  infra. 
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by  their  acts,  and  by  the  circumstances  of  each  particular  case.**  *" 
Though  this  was  said  in  reference  to  contracts  of  sale,  the  reason 
applies  to  other  contracts  as  well."*  Examples  of  divisible  con- 
tracts are  found  in  charter  parties  to  load  and  deliver  a  complete 
cargo,  and  in  contracts  for  the  sale  of  goods  in  which  delivery  and 
acceptance  are  to  take  place  by  installments  extending  over  a 
considerable  period  of  time.  In  these  contracts  it  has  been  laid 
down,  as  a  general  rule,  that  a  breach  which  only  deprives  the 
other  party  of  a  part  of  that  to  which  he  was  entitled  does  not 
discharge  him  from  such,  performance  as  may  be  due  from  him. 

In  a  leading  case  the  plaintiff  had  promised  to  take  his  ship  to 
a  port,  and  there  load  a  complete  cargo  of  hemp  and  iron^ 
and  to  deliver  the  same  on  being  paid  freight  at  specified  rates. 
He  came  away  with  an  Incomplete  cargo,  and  the  defendant  re- 
fused to  pay  any  freight  on  the  ground  that  the  completeness  of 
the  cargo  was  a  condition  precedent  to  any  payment  being  due. 
Lord  EUenborough  said  that  whether  it  was  so  or  not  depended, 
''not  on  any  formal  arrangement  of  words,  but  on  the  reason  and 
sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole  con- 
tract;" and  with  regard  to  the  promise  in  question  he  held  that 
''where  the  freight  is  made  payable  upon  an  indivisible  condition, 
such  as  the  arrival  of  the  ship  with  her  cargo  at  her  destined  port 
of  discharge,  such  arrival  must  be  a  condition  precedent,  because 
it  is  incapable  of  being  apportioned;  but  here  the  delivery  of  the 
cargo  is  in  its  nature  divisible,  and  therefore  I  think  it  is  not  a 
condition  precedent;  but  the  plaintiff  is  entitled  to  recover  freight 
in  proportion  to  the  extent  of  such  delivery,  leaving  the  defendant 
to  his  remedy  in  damages  for  the  short  delivery/'  ^•* 

Another  leading  case,  decided  on  similar  grounds,  was  one  in 
which  the  defendant  had  agreed  with  the  plaintiffs  to  supply  them 
with  a  certain  quantity  of  coal,  to  be  delivered  in  equal  monthly 
installments  for  12  months.  Plaintiffs  had  agreed  to  send  wagons 
to  receive  the  coal,  but  during  the  first  month  did  not  send  wagons 
enough  to  receive  the  one-twelfth  of  the  whole  amount.  Defend- 
ant sought  to  rescind  the  contract,  but  it  was  held  that  he  was 

n«  Wooten  v.  Walters,  110  N.  C.  251,  14  S.  E.  Rep.  734. 
"»  Broumel  v.  Rayner,  68  Md.  47,  11  AU.  Rep.  833. 
is«  Ritchie  T.  AtkiDson,  supra. 
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not  entitled  to  do  so,  since  plaintiffs  were  willing  to  continue  the 
contract  as  to  the  remaining  installments,  and  it  did  not  appear 
to  have  been  the  intention  of  the  parties  to  determine  the  contract 
npon  the  failure  of  one  of  them  to  fulfill  one  of  a  series  of  terms."* 
Directly  opposed  to  this  case  is  another,  decided  some  years  be- 
fore. In  this  case  the  defendants  had  bought  of  the  plaintiffs 
a  large  quantity  of  iron,  to  be  shipped  in  the  months  of  June, 
July,  August,  and  September  in  about  equal  portions  each  month, 
and  the  plaintiffs  shipped  only  a  small  portion  in  June,  not  being 
nearly  the  portion  stipulated  for  in  that  month.  It  was  held  that 
the  defendant  was  not  boimd  to  accept  the  smaller  quantity,  nor 
any  subsequent  tender,  as  the  plaintiffs  had  substantially  failed 
to  perform  their  part  of  the  contract,  which  formed  a  condition 
precedent  to  the  liability  of  the  ddFendant.^'*  In  this  country,  as 
will  be  seen  from  the  cases  cited  in  the  notes,  some  of  the  courts 
hare  followed  the  former  of  these  cases,  while  others  have  followed 
the  latter  of  them.     The  cases  cannot  be  reconciled. 

Its  Simpson  y.  Crippin,  L.  R.  8  Q.  B.  14.  And  see  Mersey  Steel  Go.  y.  Nay- 
tor,  9  Q.  B.  Dlv.  648,  9  App.  Cas.  434;  Freeth  y.  Burr,  L.  R.  9  O.  P.  208; 
Ck>hen  v.  Piatt,  09  N.  Y.  348;  Gm  y.  Lumber  Co..  151  Pa-  St.  534.  26  Ati. 
Rep.  120;  Blackburn  y.  Reilly,  47  N.  J.  Law,  290,  1  Ati.  Rep.  27;  Trotter  y. 
Heckscher,  40  N.  J.  Eq.  612,  4  Ati.  Rep.  83;  Morgan  y.  McKee,  77  Pa.  St 
228;  Scott  y.  Coal  Co.,  89  Pa.  St  231;  Gomer  y.  McPhee  (Colo.  App.)  31  Pac 
Rep.  119;  Wooten  y.  Walters,  110  N.  C.  251,  14  S.  B.  Rep.  734,  736;  Bollman 
v.  Burt,  61  Md.  415.  "The  rule  is  that  defaults  by  one  party  In  making  par*- 
ticular  payments  or  deliyeries  will  not  release  the  other  party  from  his  duty 
to  make  the  other  deliyeries  or  payments  stipulated  in  the  contract,  unless  the 
conduct  of  the  party  in  default  be  such  as  to  eyince  an  intention  to  abandon  the 
contract,  or  a  design  no  longer  to  oe  bound  by  its  terms.  This  rule  leayes 
the  party  complaining  of  a  breach  to  recoyer  damages  for  his  injury  on  the 
normal  principle  of  compensation,  without  allowing  him  the  abnormal  adyan- 
tage  that  might  inure  to  him  from  an  option  to  rescind  the  bargain."  Black- 
bum  y.  Reilly,  supra. 

it«  Hoare  y.  Rennie.  5  HurL  &  N.  19.  And  see  Houck  y.  Muller,  7  Q.  B. 
Diy.  92;  Norrington  y.  Wright,  115  U.  S.  188,  6  Sup.  Ct  Rep.  12;  Qark  y. 
Steel  Works,  3  a  C.  A.  GOO,  53  Fed.  Rep.  49i;  Barrie  y.  Earle,  143  Mass.  1, 
8  N.  E.  Rep.  639;  King  Phillip  Mills  y.  Slater,  12  R.  I.  82;  Shlnn  y.  Bodine, 
60  Pa.  St  182:  Catiln  y.  Tobias,  26  N.  Y.  217;  Hill  y.  Blake,  07  N.  Y.  210; 
Pope  y.  Porter.  102  N.  Y.  306,  7  N.  E.  Hep.  304;  Smith  y.  Lewis,  40  Ind.  96; 
Dwlnel  y.  Howard,  30  Me.  258;  Bradley  y.  King,  44  Ul.  339. 
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Same — Repudiation  of  Contract. 

The  courts  are  agreed  that  If  a  default  in  one  item  of  a  con- 
tinuous contract  of  this  nature  is  accompanied  with  an  announce- 
ment of  intention  not  to  perform  the  contract  upon  the  agreed 
terms,  or,  wliat  amounts  to  the  same  thing,  if  the  failure  to  fullv 
perform  is  deliberate  and  intentional,  and  not  the  result  of  in- 
advertence or  inability  to  perform,  the  rule  we  have  been  dis- 
cussing does  not  apply.  The  other  party,  under  these  circum- 
stances, may  treat  the  contract  as  being  at  an  end.^*^ 

Same — Express  Pro  ision  for  Discharge. 

The  general  rule  applicable  to  contracts  of  this  sort  may  be 
contravened  by  express  stipulation.  It  is  always  permissible  for 
the  parties  to  agree  that  the  entire  performance  of  a  consideration, 
in  its  nature  divisible,  shall  be  a  condition  precedent  to  the  right 
to  a  fulfillment  by  the  other  party  of  his  promise.  In  such  a 
case  nothing  can  be  obtained,  either  upon  the  contract  or  upon  a 
quantum  meruit,  for  what  has  been  perfoimed.  All  must  have 
been  performed."'  This  point  is  illustrated  by  a  case  in  which 
the  master  of  a  ship  gave  a  sailor  a  note  promising  to  pay  him  30 
guineas,  which  was  more  than  the  ordinary  wages,  "provided  he 
proceeds,  continues,  and  does  his  duty  as  second  mate  in  the  said 
ship  from  hence  to  the  port  of  Liverpool/'  The  sailor  died  after 
having  performed  the  agreement  for  about  seven  weeks,  but  about 
three  weeks  before  the  ship  reached  Liverpool.  The  court  held 
that  the  sailor's  representatives  could  not  recover  upon  the  express 
contract,  for  its  terms  were  unfulfilled;  nor  could  they  recover 
upon  a  quantum  meruit  for  such  services  as  he  had  rendered, 
because  the  terms  of  the  express  contract  excluded  the  arising  of 

"T  withers  v.  Reynolds,  2  Bam.  &,  Adol.  882;  CatUn  v.  Tobias,  20  N.  Y.  217; 
Stephenson  v.  Cndy,  117  Mass.  6;  Blackburn  v.  Rellly,  47  N.  J.  Law,  21K),  1 
Atl.  Rep.  27;  Rugg  v.  Moore,  110  Pa.  St  236, 1  Atl.  Rep.  320;  ante,  pp.  644, 649. 
So,  al&o,  if  nonpayment  of  one  installment  of  goods  be  accompanied  by  such 
circumstances  as  to  give  the  seUer  reasonable  grounds  for  thinking  that  the 
buyer  will  not  be  able  to  pay  for  the  rest,  he  may  take  advantage  of  this  one 
omission  to  repudiate  the  contract  Bloomer  y.  Bernstein,  L.  B.  9  C  P.  588; 
Stephenson  v.  Cady,  supra. 

n8  Cutter  V.  Powell,  6  Term.  R.  320;  2  Smith,  Lead.  Gas.  1,  and  notes; 
Leonard  v.  Dyer,  2G  Conn.  172;  Martin  v.  Shoenberger,  8  Watts  &  S.  (Pa.> 
367;  Hartley  v.  Decker,  89  Pa.  St  470. 
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any  such  implied  contract  as  would  form  the  basis  of  a  claim 
upon  a  quantum  meruit,  ^t  may  fairly  be  considered,"  it  was 
said,  "that  the  parties  themselves  understood  that,  if  the  whole 
duty  were  performed,  the  mate  was  to  receive  the  whole  sum,  and 
that  he  was  not  to  receive  anything  unless  he  did  continue  on 
board  during  the  whole  voyage."  **• 
Svbddiary  Prcmxuca. 

The  breach  committed  by  one  of  the  parties  may  be  a  breach 
of  a  term  of  the  contract  only,  and  of  a  term  which  the  parties 
have  not,  upon  a  reasonable  construction  of  the  contract,  regarded 
as  vital  to  its  existence.  The  injured  party  is  then  bound  to 
continue  his  performance  of  the  contract,  but  may  bring  an  action 
to  recover  such  damages  as  he  has  sustained  by  the  default  of  the 
other.***  In  a  leading  case  on  this  point,  the  plaintiff,  a  pro- 
fessional singer,  had  entered  into  a  contract  with  the  defendant 
director  of  an  opera,  for  his  services  as  a  singer  for  a  considerable 
time,  and  upon  a  number  of  terms,  one  of  which  was  that  the 
plaintiff  should  be  in  London  without  fall  at  least  six  days  before 
the  commencement  of  his  engagement,  for  the  purpose  of  rehears- 
als. The  plaintiff  broke  this  term  by  arriving  only  two  days 
before  the  commencement  of  the  engagement,  and  the  defendant 
treated  this  breach  as  a  discharge  of  the  contract.  The  court 
held  that,  in  the  absence  of  any  express  declaration  that  the  term 
was  vital  to  the  contract^  it  must  "look  to  the  whole  contract,  and 
see  whether  the  particular  stipulation  goes  to  the  root  of  the 
matter,  so  that  a  failure  to  perform  it  would  render  the  perform- 
ance of  the  rest  of  the  contract  by  the  plaintiff  a  thing  different, 
in  substance,  from  what  the  defendant  has  stipulated  for,  or 
whether  it  merely  partially  affects  it,  and  may  be  compensated  for 
in  damages;"  and  the  court  held  that  the  term  did  not  go  to  the 
root  of  the  matter,  so  as  to  constitute  a  condition  precedent"* 

i»»  Cutter  V.  PaweU,  supra. 

140  Tarrabochla  v.  Hickie,  1  Hurl.  &  N.  183;  Weintz  v.  Hafner,  78  lU.  27; 
Boone  v.  Eyre,  1  H.  BL  273,  note.  It  Is  under  this  principle  tliat  a  party  is  not 
dlscliarged  from  his  contract  by  failure  of  the  other  party  to  perform  within 
the  time  stipulated  In  the  contract,  where  the  time  Is  not  of  the  essence  of 
the  contract    Ante,  p.  590,  and  cases  cited. 

1*1  Bettini  v.  Gye,  1  g.  B.  Div.  183.     And  see  McAndrew  v.  Chappie,  L.  R. 

1  c.  P.  eia. 
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The  preTailing  mle,  both  in  England  and  with  ns,  is  that  where 
a  promise  is  to  be  performed  in  the  course  of  the  performance 
of  the  contract,  and  after  some  of  the  consideration,  of  which  it 
forms  a  part,  has  been  given,  it  will  be  regarded  as  snbsidiarj, 
and  its  breach  will  not  effect  a  discharge  unless  there  be  words 
expressing  that  it  is  a  condition  precedent,  or  unless  the  per^ 
formance  of  the  thing  promised  be  plainly  essential  to  the  con- 
tract '^here  a  person  has  received  part  of  the  consideration 
for  which  he  entered  into  the  agreement,  it  would  be  unjust  that, 
because  he  had  not  the  whole,  he  should  therefore  be  permitted 
to  enjoy  that  part  without  either  payment  or  doing  anything  for  it 
Therefore,  the  law  obliges  him  to  perform  the  agreement  on  his 
part,  leaving  him  to  his  remedy  to  recover  any  damage  he  may 
have  sustained  in  not  having  received  the  whole  consideration."  *" 

Another  illustration  of  a  subsidiary  promise  of  this  nature  is  to 
be  found  in  the  warranty  of  quality  in  a  sale  of  goods.  Where 
a  contract  of  sale  is  executory,  so  that  the  property  in  the  chattel 
has  not  passed  to  the  buyer,  and  the  terms  of  the  sale  include  a 
promise  that  the  chattel  shall  possess  a  particular  quality,  the  ac- 
ceptance of  the  chattel  by  the  buyer  is  conditional  on  its  possess- 
ing that  quality.  Having  promised  to  take  and  pay  for  an  article 
of  a  particular  sort,  he  is  not  obliged  to  receive  one  which  is  not  of 
the  sort  he  bargained  for.    But,  if  the  contract  of  sale  be  executed, 

i«  Graves  v.  Leggr,  9  Bxch.  716;  Wilson  v.  Wagar,  26  Mich.  452;  Lee  t. 
Ashbrook.  14  Mo.  378;  Nolan  y.  Whitney.  88  N.  Y.  648;  Haines  v.  Tucker,  50 
N.  H.  307;  Byerlee  v.  Mendell.  39  Iowa,  382;  Wolf  v.  Gerr,  43  Iowa.  339; 
Richards  v.  Shaw,  67  m.  222;  Nelson  v.  Oren.  41  m.  18;  White  v.  GlUman, 
43  lU.  502;  Lunn  v.  Gage.  37  111.  19;  Blood  v.  Enos,  12  Vt  625;  Britton  t. 
Turner.  6  N.  H.  481;  Kane  v.  Stone  Co.,  39  Ohio  St  1;  Ryan  v.  Dayton,  25 
Conn.  188;  Leonard  v.  Dyer,  26  Conn.  172;  Bast  v.  Byrne,  51  Wis.  531,  8 
N.  W.  Rep.  494.  Though  this  is  the  prevailing  doctrine,  some  courts  have  re- 
fused or  failed  to  recogniase  it  In  New  Yoiic.  for  instance,  it  is  held  that  a 
contract  for  the  sale  of  goods,  to  be  delivered  at  specified  times,  is  entire;  tliat 
the  vendee  has  a  right  to  insist  upon  its  performance  as  an  entirety,  unless 
he  waives  it;  and,  where  the  vendor  refuses  or  falls  to  perform,  the  vendee 
is  not  bound  either  to  pay  for  or  tx)  return  what  he  has  received  as  a  part 
performance;  and  the  same  rule  has  been  applied  in  the  case  of  building  con- 
tracts. CatUn  V.  Tobias,  26  N.  Y.  217;  Champion  v.  Rowley,  18  Wend.  (N.  T.) 
258;  Smith  v.  Brady.  17  N.  Y.  173.  And  see  Qark  v.  Baker,  5  Mete  (Mass.) 
452;  Haslack  v.  Mayers,  26  N.  J.  Law,  284;  Larkin  v.  Buck,  11  Ohio  St  56t 
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the  promise  as  to  quality  becomes  subsidiary;  for,  the  property  hav- 
ing passed,  the  buyer  can  only  reject  the  goods  if  there  was  an  ex- 
press condition  that  he  might  do  so,  or  possibly  in  the  event  of  the 
goods  being  different  in  description  to  the  terms  of  the  agreement, 
or  wholly  worthless  in  quality.  The  promise  as  to  quality  is,  then, 
a  "warranty,"  in  the  strict  sense  of  the  term;  "a  stipulation  by  way 
of  agreement,  for  the  breach  of  which  compensation  must  be  sought 
in  damages;"  in  other  words,  a  promise  to  indemnify  against  fail- 
ure to  perform  a  term  in  the  contract.  Of  this  we  shall  presently 
speak  more  at  length.***  ./ 


CONDITIONAL  PROMISES. 

276.  Where  a  promise  is  subject  to  a  condition,  that 
condition  must,  as  regards  its  relation  to  the  promise  in 
time,  be  either— 

(a)  Subsequent, 

(b)  Concurrent,  op 

(c)  Precedent. 

277.  In  the  case  of  a  condition  subsequent,  the  rights  of 
the  promisee  are  determinable  upon  a  specified  event.  The 
oonditiLon  does  not  affect  their  commencement,  but  its  oc- 
currence brings  them  to  a  conclusion. 

278.  In  the  case  of  a  condition  concurrent,  the  prom- 
isee's rights  are  dependent  upon  his  doing,  or  being  pre- 
pared to  do,  sometliing  simultaneously  with  the  perform- 
ance by  the  promisor. 

279.  In  the  case  of  a  condition  precedent,  the  promisee's 
rights  do  not  arise  until  something  has  been  done  or  has 
happened,  or  some  period  of  time  has  elapsed. 

280.  Where  the  promise  in  a  contract  is  conditional,  the 
promisor  may  be  discharged — 

(a)  By  the  promisee's  failure  to  perform  a  concurrent 
condition;  that  is,  to  be  ready  to  do  something 

!*•  Post,  p.  668. 
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which  should  be  simultaneous  with  the  perform- 
ance by  the  promisor. 

(b)  By  the  fitct  that  there  has  been  a  total  or  substan- 
tial fiEulure  on  the  promisee's  part  to  do  that 
which  he  was  bound  to  do  under  the  contract, — 
a  state  of  things  that  may  be  described  as  virtual 
fidlure  of  consideration. 

(o)  By  the  untruth  of  some  one  statement,  or  the  breach 
of  some  one  term,  which  the  parties  considered 
to  be  vital  to  the  contract. 

We  have  already  dealt  with  conditions  subsequent  in  treating 
of  discharge  of  contract  bj  agreement,  and  it  is  unnecessary  to 
speak  further  of  them  here.*** 

A  condition  concurrent,  in  the  case  of  which,  as  has  been  stated, 
the  rights  of  the  promisee  are  dependent  on  his  doing,  or  being 
prepared  to  do,  something  simultaneously  with  the  performance  of 
his  promise  by  the  promisor,  exists  in  the  case  of  a  sale  of  goods 
where  no  time  is  specified  for  the  payment  of  the  price.  Payment 
and  delivery  are  concurrent  conditions,  the  right  of  the  seller  to 
demand  the  price  being  dependent  on  his  readiness  to  deliver  the 
goods,  and  the  right  of  the  buyer  to  demand  the  goods  being  de- 
pendent on  his  readiness  to  pay  the  price. 

In  the  case  of  conditions  precedent,  as  has  been  stated,  the  rights 
of  the  promisee  do  not  arise  until  something  has  been  done  or 
has  happened,  or  some  period  of  time  has  elapsed. 

Breach  of  Concurrent  Condition. 

Concurrent  conditions  seem,  in  point  of  fact,  to  be  conditions 
precedent,  for  the  simultaneous  performance  of  his  promise  by  each 
party  must  needs  be  impossible  except  in  contemplation  of  law. 
What  is  meant  by  the  phrase  is  that  there  must  be  a  concurrent 
readiness  and  willingness  to  perform  the  mutual  promises,  and 
that,  if  one  is  not  able  or  willing  to  do  his  part,  the  other  is  dis- 
charged. This  form  of  condition  is  more  particularly  applicable  to 
contracts  of  sale,  where  payment  and  delivery  are  assumed,  in  the 
absence  of  express  stipulation,  to  be  intended  to  be  contemporane* 

14*  Ante,  p.  621. 
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OWL  Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of 
the  delivery  or  the  time  of  payment,  the  seller  cannot  demand 
payment  of  the  price  nnless  he  is  ready  at  the  same  time  to  deliver 
the  goods,  and  the  buyer  cannot  demand  possession  of  the  goods 
until  he  pays  the  price."*  In  an  action  for  breach  of  a  contract  by 
which  the  plaintifif  had  agreed  to  bny  a  certain  quantity  of  corn 
of  the  defendant  at  a  certain  price,  and  the  defendant  had  prom- 
ised to  deliver  the  com  within  one  month,  the  plaintiff  merely  al- 
leged that  he  had  always  been  ready  and  willing  to  receive  the 
-corn,  but  that  it  had  not  been  delivered  within  the  month.  The 
«ourt  held  that  readiness  to  receive  was  not  a  sufficient  perform- 
ance of  his  obligation  by  the  plaintiff;  that  payment  of  the  price 
was  intended  to  be  concurrent  with  delivery  of  the  com.  As  the 
plaintiff  did  not  allege  that,  during  the  time  in  which  delivery  might 
have  been  made,  he  had  been  ready  to  pay  the  price,  there  was  noth- 
ing, as  he  had  shaped  his  case,  to  show  that  he  had  not  himself 
broken  the  contract  and  discharged  the  defendant  by  nonreadiness 
to  pay."* 
Conditions  Precedent — Suspensory  Conditions, 

We  are  here  dealing  with  the  subject  of  discharge  of  contract, 
and  are  therefore  only  concerned  with  those  conditions  precedent 
the  nonfulfillment  of  which  is  a  cause  of  discharge.  To  make  the 
subject  clear,  however,  we  must  mention  and  explain  a  class  of  con- 
ditions precedent  which  do  not  operate  as  a  discharge,  but  merely 
suspend  the  operation  of  a  promise  until  they  are  fulfilled.  These 
are  called  by  Anson  floating  or  suspensory  conditions.  A  promise, 
for  instance,  may  be  conditional  upon  the  happening  of  an  uncer- 
tain event,  as  in  the  case  of  a  contract  of  fire  or  marine  insurance, 

iw  Morton  v.  Lamb,  7  Term  R.  125;  Bloxam  v.  Sanders,  4  Bam.  &  C.  941; 
Stepbenson  v.  Gady,  117  Mass.  6;  Metz  v.  Albrecht,  52  111.  491;  Hough  v. 
Rawaon,  17  ni.  688;  Gould  v.  Bank,  8  Wend.  (N.  Y.)  5G2.  See,  also,  RusseU 
▼.  Minor,  22  Wend.  (N.  Y.)  651);  Adams  v.  O  Connor,  100  Mass.  615;  Allen  T. 
Hartfleld,  76  lU.  358;  Wabash  El.  Co.  v.  Bank,  23  Ohio  St  311;  Hodgson  v. 
Barrett,  33  Ohio  St  63;  Henderson  ▼.  Lauck,  21  Pa.  St  359;  Stone  v.  Perry, 
60  Me.  48;  Torner  v.  Moore^  58  Vt  455.  3  Atl.  Rep.  467.  So,  also.  In  case  of  a 
tale  of  real  estate.  Smith  v.  Lewis,  26  Conn.  110;  Swan  v.  Dmry,  22  Pick. 
(Masa)  485;  aark  v.  Weiss,  87  111.  438;  Gazley  v.  Price^  16  Johns.  (N.  Y.) 
2G7;   Bank  v.  Hagner,  1  Pet  455. 

!«•  Morton  v.  Lamb,  supra. 
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where  the  insurer's  liabilily  on  his  promise  does  not  accroe  until 
the  loss  of  the  property  insured.  The  condition  suspends  the 
operation  of  the  promise. 

Again,  a  promise  maj  depend  upon  the  act  of  the  promisor  or  of 
some  third  person.  For  instance,  it  may  be  made  a  condition 
precedent  to  one  party's  liability  under  the  contract  that  he  shall 
approve  of,  or  be  satisfied  with,  the  other  partes  performance; 
and  in  such  a  case,  by  the  weight  of  authority,  he  cannot  be  com- 
pelled to  accept  the  other  party's  performance,  and  perform  his 
part,  unless  he  is  satisfied.  Examples  of  such  a  condition  occur  in 
contracts  for  the  manufacture  and  sale  of  goods,  or  for  services, 
where  the  buyer's  or  master's  liability  to  pay  is  made  to  depend  on 
his  being  satisfied  with  the  goods  or  the  services."^  Other  ex- 
amples are  in  the  case  of  promises  to  pay  for  the  construction  of 
a  building  or  of  a  railroad,  or  for  any  other  construction  work,  con- 
ditional upon  the  approval  and  certificate  of  the  architect,  en- 
gineer, or  other  third  person.  In  such  cases  payment  cannot  be 
enforced  without  such  approval  unless  there  is  fraud,  or  such  gross 
mistake  as  to  necessarily  imply  bad  faith.^^ 

i«T  If  a  person  agrees  to  manufacture  an  article  for  another,  or  to  perform 
serylces  for  him,  and  the  latter  only  agrees  to  accept  and  pay  for  the  article, 
or  for  the  work,  if  it  is  satlsfftctory  to  him,  he  cannot  be  compeUed  to  accept 
and  pay  for  it  if  he  is  not  satisfied.  Some  courts  even  hold  that  it  can  make 
no  difference  that  the  court  thinks  he  ought  to  be  satisfied,  or,  in  other  words, 
that  he  may  act  arbitrarily  in  refusing  to  accept.  Brown  v.  Foster,  113  Mass. 
130;  Gibson  v.  Cranage,  39  Mich.  49;  Walt^  A.  Wood  Reaping  &  Mowing 
Mach.  Co.  V.  Smith,  50  Mich.  505,  15  N.  W.  Rep.  906;  Zaieski  v.  01aii[,  4A 
Conn.  218;  Singerly  v.  Thayer,  108  Pa.  St  291.  2  Atl.  Rep.  230;  ante.  p.  622. 
Other  courts  hold  that  h>  cannot  act  arbitraiily,  but  must  express  an  honest 
and  fahr  opinion.  Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  4  N.  E. 
Rep.  749;  Baltimore  &  O.  R.  Co.  v.  Brydon,  65  Md.  198,  3  Atl.  Rep.  306;  Mc- 
Clure  V.  Briggs,  58  Vt  82,  2  AU.  Rep.  eUS.  And  see  Vought  v.  Williams,  120 
N.  Y.  253,  24  N.  E.  Rep.  195,  and  cases  there  collected;  ante,  p.  623. 

i*«  Morgan  v.  Birnie,  9  Bing.  672;  Martlnsburg  &  P.  R.  Co.  v.  March,  114 
U.  S.  549,  5  Sup.  Ct  Rep.  1035;  Klhlberg  y.  U.  S.,  97  U.  S.  398;  Sweeney 
V.  U.  S.,  109  U.  S.  618.  3  Sup.  Ot  Rep.  344;  Chicago,  a  F.  &  C.  R.  Co.  t. 
Price,  138  U.  a  185,  11  Sup.  Ot  Rep.  290;  Glacius  y.  Black,  60  N,  Y,  146; 
Singerly  v.  Thayer.  108  Pa.  St  291,  2  Atl.  Rep.  230;  Kennedy  y.  Poor.  151 
Pa.  St  472.  25  AU.  Rep.  110;  Gill  v.  Vogler.  52  Md.  663;  Lynn  v.  RaUroad 


Co,  60  Md.  404;  Baltimore  &  O.  R.  Co.  v.  Brydon,  65  Md.  198.  3  Atl.  Bep^ 
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Again,  a  promise  may  be  conditional  in  the  sense  that  its  opera- 
tion is  postponed  until  the  lapse  of  a  certain  time,  as  in  case  of  a 
debt  for  which  a  fixed  period  of  credit  is  given,  or  until  the  hap- 
pening of  an  event  that  is  certain  to  happen,  as  in  the  case  of  a 
contract  of  life  insurance. 

Or,  again,  a  promise  maj  be  conditional  in  the  sense  that  its 
operation  awaits  the  performance  of  some  act  to  be  done  by  the 
promisee.  If  no  time  is  specified  in  which  the  act  is  to  be  done, 
the  nonfulfillment  of  the  condition  merely  suspends,  and  does  not 
discharge,  the  rights  of  the  promisee.  Common  illustrations  of 
such  conditions  are  furnished  by  cases  of  promises  conditional  upon 
demand  or  notice.  If  a  person  promises  another  to  do  something 
upon  demand,  he  cannot  be  sued  until  demand  has  been  made;  or 
if  he  promises  to  do  something  upon  the  happening  of  an  event, 
and  stipulates  that  notice  shall  be  given  him  of  the  event  having 
happened,  he  cannot  be  sued  until  such  notice  has  been  given. 
Even  if  there  is  no  such  stipulation  for  notice,  yet,  if  the  happen- 
ing of  the  event  is  peculiarly  within  the  knowledge  of  the  prom- 
isee, an  implied  condition  will  be  imported  into  the  contract  that 
notice  must  be  given  before  a  suit  can  be  maintained.*** 

In  all  of  these  cases,  neither  the  nonfulfillment  of  the  condition 
nor  an  action  brought  before  fulfillment  will  discharge  the  prom- 
isor. The  condition  merely  suspends  the  right  to  performance 
of  the  promise. "•  But  the  conditions  with  which  we  are  more 
particularly  concerned  effect  a  discharge  of  contract  by  their 
breach,  if  not  performed  at  a  fixed  time  or  within  a  reasonable  time 
from  the  making  of  the  contract;  and  the  breach  of  such  a  condi- 

306;  Id.,  65  Md.  611,  9  Atl.  Rep.  126;  Lewis  y.  Railroad  Ck).,  49  Fed.  Rep. 
708-  Where  there  is  fniud,  or  such  gross  mistake  as  to  necessarily  Implj 
bad  faith,  the  action  of  the  architect  or  ensrlneer  is  not  conclusive  on  the 
parties.  Baltimore  &  O.  R.  Co.  v.  Brydon,  supra;  Whelen  v.  Boyd,  114  Pa. 
St.  228,  6  Atl.  Rep.  384;  Teal  Y.  Bilby,  123  U.  S.  572,  8  Sup.  Ct  Rep.  239.  On 
the  same  principle,  a  promise  to  buy  land  conditional  upon  the  approval  of 
the  title  by  the  promisor's  attorney  will  be  enforced,  notwithstanding  the  at- 
torney's refusal  to  approve  it,  if  the  title  is  in  fact,  and  beyond  all  dispute* 
good.  Vought  T.  WUliams,  120  N.  Y.  253,  24  N.  B.  Rep.  195,  and  cases  there 
cited. 

i4«  Makin  t.  Watklnson.  L.  R.  6  Bxch.  20b 

S30  Palmer  v.  Temple,  9  Adol.  &  K  508. 
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tioQ  is  the  breach  of  a  term  expressly  made  or  necessarily  implied 
In  the  contract,  whereby  one  party  loses  either  the  whole  or  an 
essential  part  of  that  in  consideration  of  which  he  made  his  promise. 

Same — Failure  of  Consideration. 

A  condition  precedent,  in  its  narrow  sense,  is  defined  by  Anson  as 
a  single  term  in  a  contract,  in  the  form  either  of  a  statement  or  a 
promise,  the  untruth  or  nonperformance  of  which  discharges  the 
contract;  but  the  term  is  generally  used  in  a  broader  sense.  It 
is  said,  for  instance,  that,  where  mutual  promises  or  covenants  go 
to  the  whole  consideration  on  both  sides,  they  are  mutual  condi- 
tions precedent,  and  performance  must  be  averred."^  In  other 
words,  where  the  promise  of  each  party  is  the  entire  consideration 
for  the  promise  of  the  other,  then,  in  the  absence  of  any  clear  in- 
dication that  either  was  to  perform  his  promise  first,  or  that  either, 
as  the  consideration  for  his  promise,  relied  solely  upon  his  right  of 
action  against  the  other,  neither  will  be  able  to  sue  the  other  unless 
he  can  aver  that  be  has  performed,  or  is  ready  to  perform,  his  prom- 
ise; and  if  performance  by  one  is  no  longer  possible  for  him,  within 
the  terms  of  the  contract,  the  other  will  be  discharged."'  Anson, 
to  distinguish  these  cases  from  those  involving  conditions  precedent 
in  the  narrower  sense,  describes  such  a  failure  of  one  of  the  parties 
to  perform  as  a  failure  of  consideration.  Where,  as  above  sug- 
gested, the  promise  of  each  party  is  the  whole  consideration  for 
the  promise  of  the  other,  and  there  is  no  indication  that  either 
was  to  perform  his  promise  first,  or  that  the  promises  are  inde- 
pendent, then  the  case  is  one  of  concurrent  conditions;  but  as 
we  have  seen,  concurrent  conditions  are  in  eifect  conditions  pre- 
cedent. In  the  case  of  a  contract  to  sell  goods,  where  there  is 
nothing  to  show  a  contrary  intention,  neither  party  can  compel  the 
other  to  perform  until  he  has  performed,  or  offered  to  perform, 
himself;  and  the  same  is  true  of  any  other  contract  in  which  both 
parties  are  to  perform  at  the  same  time. 

Ml  Boone  t.  Byre,  1  H.  Bl.  273,  note. 

182  Morton  v.  Lamb,  7  Term  R.  125;  Grayes  v.  Legg.  9  Exch.  709;  Dakin 
v.  WUliams,  11  Wend.  (N.  Y.)  67;  Dey  ▼.  Dox,  9  Wend.  (N.  Y.)  129;  People 
T.  Glann,  70  111.  232;  Bank  v.  Hagner,  1  Pet.  455;  Qulgley  t.  De  Haas.  82 
Pa. ^t^  267;  Lutz  v.  Thompson,  87  N.  C.  334;  Clark  v.  Collier,  100  CaL  256. 
34  Pac.  Rep.  677;  ante,  p.  656. 
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Mutual  promises  may  be  the  whole  consideration  for  each  other^ 
but  it  may  nevertheless  appear,  either  expressly,  or  impliedly  from 
the  nature  of  the  contract,  that  one  is  to  be  performed  before  the 
other.  In  such  a  case,  as  we  have  seen,  the  promise  which  is  to  be 
first  performed  is  independent,  and  the  promisee  may  enforce  it, 
or  sue  for  its  breach,  without  having  performed,  or  offered  to  per- 
form, on  his  part.  The  promise  of  the  latter,  on  the  other  hand, 
is  conditional;  that  is,  performance  by  the  other  is  a  condition 
precedent  to  any  liability  to  perform  it."'  If  a  person  promises 
to  work  for  another,"*  or  to  build  or  repair  a  house  for  him,"*  and 

133   L4ingd.  Sum.  Cont.  §  122;  Dey  v.  Dox,  9  Wend.  (N.  Y.)  129. 

154  In  the  case  of  contracts  of  hiring,  the  servant  must  ordinarily  perform 
the  services  before  he  is  entitled  to  payment  Performance  by  him  is  a  con- 
dition  precedent  to  the  master's  liability;  and  if  the  sen^ant,  after  part  per- 
formance, abandons  the  contract  without  legal  excuse,  he  can,  according  to 
the  weight  of  authority,  recover  nothing  for  the  services  rendered.  He  cer- 
tainly cannot  sue  on  the  express  contract  Olmstead  v.  Beale,  19  Pick. 
(Mass.)  628;  Stark  v.  Parker,  2  pick.  (Mass.)  267;  Thrift  v.  Payne.  71  IlL 
408;  Hansen  v.  Erickson,  28  111.  257;  Miller  v.  Goddard,  34  Me.  102.  Contrar 
McClay  v.  Hedge,  18  Iowa,  66;  Britton  v.  Turner,  6  N.  H.  481;  post,  p.  781. 

155  In  the  case  of  building  contracts,  a  full  performance  by  the  contractor 
according  to  the  terms  of  the  contract  is  ordinarily  a  condition  precedent 
to  any  liability  on  the  part  of  the  owner.  Smith  v.  Brady,  17  N.  T.  173; 
Ckwtes  V.  Sangston,  5  Md.  121.  But,  if  the  owner  acquiesces  in  a  partial 
breach  of  the  contract  by  the  contractor,  the  latter  may  recover  on  a  quan- 
tum meruit  for  what  he  has  done.  Dermott  v.  Jones,  23  How.  220;  post,  p. 
781.  The  mere  fact  that  the  owner  occupies  the  building  after  a  breach  of 
the  contract  by  the  contractor  is  not  an  acquiescence  in,  or  waiver  of,  the 
breach.  Smith  v.  Brady,  17  N.  Y.  173;  EUiott  v.  Caldwell,  43  Minn.  357,  45 
N.  W.  Rep.  845.  Contra,  Presbyterian  Church  v.  Hoopes  Artificial  Stone, 
Cement  &  Paint  Ck).,  60  Md.  508,  8  Ati.  Rep.  752.  If  the  contractor  substimtial- 
ly  perf<Mrms  the  contract,  but  fails  to  comply  with  it  in  unimportant  particu- 
lars, he  may  nevertheless,  if  he  acted  in  good  faith,  recover  for  what  he  ha» 
done.  The  amount  of  his  recovery,  according  to  some  of  the  cases,  is  the 
contract  price,  less  the  difference  between  the  value  of  the  building  as  com- 
pleted and  its  value  as  it  should  have  been  completed,  and,  according  to 
the  others,  the  contract  price,  less  the  sum  it  would  take  to  complete  the 
building  in  accordance  with  the  contract  Glacius  v.  Black,  50  N.  Y.  145; 
Leeds  v.  Little,  42  Minn.  414,  44  N.  W.  Rep.  309;  Stillwell  &  Bierce  Manufg 
Co.  V.  Phelps,  130  U.  S.  520,  9  Sup.  Ct  Rep.  601;  Gleason  v.  Smith,  9  Cush. 
(3ifass.)  4^;  Moulton  v.  McOwen,  103  Mass.  587;  Cullen  v.  Sears,  112  Mass. 
209;  Pepper  v.  City  of  Philadelphia,  114  Pa.  St  96,  6  Atl.  Rep.  899;  Sticker 
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of  Bale,  and  allow  the  buyer  to  rescind  the  contract  and  return  the 
property,  even  in  the  absence  of  an  express  agreement  that  he  maj 
do  so,  and  in  the  absence  of  fraud  on  the  part  of  the  seller."*  Od 
the  other  hand,  many  of  the  courts  do  not  allow  a  rescission  unless 
there  was  an  express  agreement  to  that  effect,***  or  unless  the 
seller  was  guilty  of  fraud.***  It  is  difficult,  if  not  impossible,  to 
say  which  of  these  rules  is  supported  by  the  weight  of  authority. 
Even  where  a  rescission  is  not  allowed,  however,  the  buyer  can 
exercise  rights  closely  analogous  with  the  right  of  return,  and  such 
as  we  have  described  as  flowing  from  the  discharge  of  contract  by 
breach.  Thus,  he  can  successfully  defend  an  action  for  the  whole 
amount  of  the  price;  "*  or,  if  he  has  paid  the  price,  he  can  recover 
it  back  as  money  received  to  his  use,  on  th,e  principle  that,  where 
a  man  has  done  all  or  any  part  of  his  share  of  a  contract  which  is 
afterwards  broken  by  the  default  of  the  other  party,  he  may  re- 
cover upon  a  quasi  contract  arising  upon  the  acceptance  by  the 
other  of  money,  goods,  or  services  offered  by  him.***     The  buyer 

•  i«i  Bryant  v.  Isburgh,  13  Gray  (Mass.)  607;  FrankUn  v.  Long,  7  Gil!  &  J. 
(Md.)  407;  Marston  v.  Knight,  29  Me.  341;  Ruff  v.  Jarrett,  94  lU.  475;  Byei» 
V.  Chapin,  28  Ohio  St  300;  Boothby  v.  Scales,  27  Wis.  626;  Warder  v.  Fisher, 
48  Wis.  338,  4  N.  W.  R^.  470;  Branson  v.  Turner,  77  Mo.  489;  Rogers  v. 
Hanson,  35  Iowa,  283. 

iM  Head  v.  Tattersall,  L.  R.  7  Exch.  7;  ante,  p.  622. 

i«s  Behn  v.  Burness.  3  Best  &  S.  755;  Voorhees  v.  Barl,  2  HiU  (N.  T.)  288; 
MuUer  v.  Eno,  14  N.  Y.  597;  Freyman  v.  Knecht,  78  Pa.  St  141;  Kase  t. 
John,  10  Watts  (Pa.)  107;  Horn  v.  Buck,  48  Md.  358;  Hoover  v.  Sidener,  98 
Ind.  290;  Hyatt  v.'  Boyle,  5  Gill  &  J.  (Md.)  Ill;  Buckingham  v.  Osborne, 
44  Conn.  133;  Wright  v.  Davenport,  44  Tex  164. 

164  In  Poulton  V.  Lattimore,  9  Bam.  &  C.  259,  the  plaintiff  sued  the  defendant 
for  the  price  of  seed,  which  had  been  sold  as  new  growing  seed,  but  which, 
when  sown,  proved  wholly  unproductive.  The  defendant  refused  to  pay  any- 
thing for  the  seed,  and  his  defense  was  successful  to  the  whole  amount  of  the 
price. 

i«5in  Young  t.  Ck)le,  3  Bing.  N.  G.  724,  the  defendant  had  employed  the 
plaintiff  as  a  stockbroker  to  sell  certain  bonds.  The  plaintiff  sold  them,  and 
paid  the  price  to  the  defendant,  but  the  bonds  turned  out  to  be  worthless  be- 
cause unstamped,  and  were  returned  to  the  plaintiff,  who  took  them  back^ 
repaid  to  the  purchaser  their  price,  and  sued  the  defendant  for  the  amount 
which  he  had  paid,  as  for  money  received  by  the  defendant  to  his  use.  The 
couit  held  that  he  could  recover,  as  the  purchaser  of  the  bonds  was  entitled  to 
return  them  and  demand  their  price  back,  and  the  plaintiff  had  thus  been  com- 
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may  always  retain  the  goods,  and  maintain  an  action  for  damages 
snstained  by  the  supply  to  him  of  an  unmarketable  article,  or  of 
something  different  in  character  to  that  which  he  agreed  to  buy. 
There  needs  no  express  term  in  the  contract  to  enable  him  to  do 
this."* 

Unfortunately,  says  Anson,  the  term  '^implied  warranty"  has 
been  used  to  describe  terms  of  this  nature.  A  noncompliance  with 
such  terms  is  in  fact  a  breach  of  the  entire  contract, — a  substantial 
failure  of  consideration.  If  a  person  agrees  to  buy  beef  of  another^ 
it  seems  hardly  reasonable  to  say  that  the  latter  impliedly  war- 
rants that  he  will  not  supply  mutton,  or  that  he  will  not  supply 
wood.  The  term  ''warranty,"  in  this  sense,  has  been  emphatically 
condemned  by  eminent  judges,"'  but  it  still  exists,  and  tends  to 
obscure  the  subject  of  performance  and  breach  of  contract 

This  matter  of  failure  of  consideration  has  also  been  introduced 
into  the  subject  of  ''Mistake."  As  a  rule,  a  man  makes  a  contract 
with  an  honest  intention  to  keep  his  promise,  and,  if  he  fail  to  do  so, 
fails  from  circumstances  of  which  he  was  not  aware,  or  upon  which 
he  did  not  calculate  at  the  time  he  made  it;  and  the  promisee  in 
like  manner  expects  that  he  will  get  what  he  bargained  for.  If 
both  are  wrong,  and  the  promise  is  broken  by  the  supply  of  an 
article  different  in  kind  from  what  was  contemplated,  the  rights 
of  the  promisee  are  not  dependent  on  the  mutual  error  of  the  par- 
ties, but  on  the  somewhat  elementary  truth  that  a  contract  ex- 
pressed in  unequivocal  terms  gives  a  right  of  action  to  the  party 
injured  by  its  breach."*  ^ 

peUed  to  make  the  payment  on  behalf  of  the  defendant  'It  is  not  a  question 
of  warranty,"  Bald  Tindal,  C.  J.,  **but  whether  the  defendant  has  not  delivered 
something  which,  though  resembling  the  article  contracted  to  be  sold.  Is  of  no 
value."  And  see  Day  v.  Pool,  52  N.  Y.  416;  Ferguson  v.  Hosier,  58  Ind.  438; 
Paul  V.  Kenosha,  22  Wis.  256;  Crenshaw  v.  Slye,  52  Md.  140;  Vincent  v. 
Lelnnd,  100  Mass.  432;  Richardson  v.  Urandy,  49  Vt  22;  Scott  v.  Raymond, 
31  Minn.  437, 18  N.  W.  Rep.  274;  post,  pp.  774.  785. 

i««  Mody  V.  Gregson,  L.  K.  4  Exch.  4U;  Brigg  y.  Hilton,  09  N.  Y.  517,  3  N.  B. 
Kep.51. 

167  Per  Lord  Ablnger,  O.  B..  in  Chanter  v.  Hopkins,  4  Mees.  ft  W.  399.  Per 
liortin,  B.,  in  Azema  v.  Casella,  L.  R.  2  C.  P.  077. 

iM  Anson,  Cont  302;  Pol.  Cont  4:)G,  437. 

LAW  C01<iT.-~43 
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Same — In  Qisea  of  Divisible  Performance  Whicfi  WhoUy  FaiU. 

The  rule  further  applies  to  the  case  of  promises  which  we  have 
described  as  capable  of  more  or  less  complete  performance,  and 
which  may  be  broken  in  part  without  such  breach  affecting  the 
existence  of  the  contract.  Where  the  performance  of  a  promise  is 
divisible,  so  that  a  partial  breach  will  not  discharge  the  other  con* 
tracting  party,  a  total  failure  of  i)erformance  will  nevertheless 
operate  as  a  discharge;  and,  even  where  the  failure  is  not  total, 
there  may  well  be  a  point  at  which  its  amount  alters  the  character 
of  the  transaction,  and  makes  the  tender  of  any  further  perform- 
ance nugatory  for  the  purposes  which  the  contract  was  originally 
designed  to  effect"*  Thus,  in  the  case  already  mentioned,  in 
which  it  was  held  that  the  charterer  of  a  vessel,  which  it  was 
agreed  should  load  and  deliver  a  "complete"  cargo,  was  not  dis- 
charged because  it  loaded  and  delivered  an  incomplete  cargo,  it 
was  admitted  that,  if  no  cargo  had  been  delivered,  the  charterer 
would  have  been  discharged.^^*  So,  where  a  singer  who  had 
agreed  to  take  the  principal  part  in  an  opera  failed  to  perform  in 
the  opening  and  early  performances,  it  was  held  that  the  other 
party  was  discharged.*'* 

And  the  same  is  true  in  case  of  a  promise  which  the  parties  re- 
gard as  a  subsidiary  term  in  the  contract,  in  so  far  as  its  exact  per- 
formance is  not  a  condition  upon  which  the  rights  of  the  promisor 
depend.  If  it  is  broken  in  such  a  way  as  to  frustrate  the  objects 
of  the  contract,  it  operates  as  a  condition,  and  the  breach  of  it  as  a 
discharge.  Thus,  it  was  held,  in  the  case  of  a  charter  party,  that 
not  arriving  with  due  diligence  or  at  a  day  named  is  the  subject  of 
a  cross  action  only,  but  that  ''not  arriving  in  time  for  the  voyage 
contemplated,  but  at  such  a  time  that  it  is  frustrated,  is  not  only  a 
breach  of  contract,  but  discharges  the  charterer.*'  "■ 

Same — Conditions  Precedent  in  Narrower  Sense. 

In  the  cases  with  which  we  have  just  been  dealing,  one  of  the 
parties  to  a  contract  has  been  excused  from  performance  of  his 
promise  by  reason  of  the  entire  failure  of  the  consideration  which 

!•»  Poussard  v.  Spiers,  L.  R.  1  Q.  B.  Oiv.  410;  Spalding  v.  Rosa,  71  N.  Y.  4a 

170  Ante,  p.  658;  Ritchie  v.  Atkinson,  10  East,  at  page  aOi». 

iTi  Poussard  v.  Spiers,  supra. 

««  Jackson  v.  Union  Marine  Ins.  Co..  L.  R.  10  C.  P.  125. 
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was  to  hare  been  given  for  it.  We  now  come  to  what  Anson  calls 
conditions  precedent  in  the  narrower  and  more  frequent  use  of 
the  term  as  meaning  a  single  term  in  the  contract,  but  a  term  pos- 
sessing a  particular  character.  In  this  sense  a  condition  precedent 
is  a  statement  or  promise,  the  untruth  or  nonperformance  of  which 
discharges  the  contract*"  We  hare  already,  in  discussing  inde- 
pendent promises,  shown  the  rules  which  govern  the  courts  in  de- 
termining whether  a  particular  promise  is  conditional  or  inde- 
pendent 

The  chief  diiBcultj  with  regard  to  conditions  precedent  consists 
in  determining  whether  or  not  the  parties  to  a  contract  regarded 
a  particular  term  as  essential  If  they  did,  the  term  is  a  condition, 
and  its  failure  discharges  the  contract;  if  they  did  not,  the  term 
is  a  warranty,  and  its  failure  can  only  give  rise  to  an  action  for 
such  damages  as  have  been  sustained  by  the  failure  of  that  par- 
ticular term.  The  word  "warranty,"  says  Anson,  is  used  in  a 
most  confusing  manner  and  in  a  great  variety  of  senses,  but  in 
its  primary  sense  it  is  a  more  or  less  unqualified  promise  of  in- 
demnity against  a  failure  in  the  performance  of  a  term  in  the  con- 
tract It  is  "an  express  or  implied  statement  of  something  which 
the  party  undertakes  shall  be  a  part  of  a  contract,  and  though 
part  of  the  contract,  yet  collateral  to  the  express  object  of  it"  *^* 
If  the  statement  of  a  party  in  a  contract  that  a  certain  thing  is  true 
is  a  condition,  the  other  party  is  discharged  if  it  is  false;  but  if  the 
statement  is  a  warranty,  only,  the  other  party  is  not  discharged, 
but  merely  has  a  right  of  action  for  breach  of  the  warranty.  A 
warranty  as  a  mere  promise  to  indemnify. 

The  question  whether  a  particular  term  in  a  contract  is  a  condi- 

ITS  Lowber  v.  Bangs,  2  Wall.  728;  People  v.  Glann,  70  III.  232;  Tobias  v. 
Lissberger,  105  N.  Y.  404,  12  N.  B.  Kep.  13;  NewhaU  v.  Clark,  3  Gush.  (Mass.) 
376;  Button  v.  Russell,  55  Mich.  478,  21  N.  W.  Rep.  899;  Cleveland  Rolling- 
MiU  V.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct  Rep.  882;  Husted  v.  Craig,  36  N.  Y. 
221;  Ogden  v.  Klrby,  79  111.  556;  Kirkpatrlck  v.  Alexander,  60  Ind.  95;  Harder 
▼.  Commissioners,  97  Ind.  455;  Fmey  v.  Pope,  115  U.  S.  213,  6  Sup.  Ct  Rep. 
19;  Davison  v.  Von  Lingen,  113  U.  S.  40,  5  Sup.  Ct  Rep.  346;  Cincinnati,  S. 
&  C.  R.  Co.  V.  Bensley,  2  C.  C.  A.  480,  61  Fed.  Rep.  738;  Bell  v.  Hoffman,  92 
N.  C.  273;  Salmon  v.  Boykin,  66  Md.  641.  7  AtL  Rep.  701;  Brown  T.  Ambler, 
66  Md.  391,  7  AtL  Rep.  903. 

tt4  Chanter  v.  Hopkins,  4  Mees.  &  W.  399. 
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tlon  precedent  or  a  warranty  dei>end8  upon  the  constmction  of  each 
particular  contract  The  question  is  to  be  determined  hj  the  in- 
tention of  the  parties,  and  by  the  application  of  common  sense  to 
each  particular  case;  and,  when  the  intention  is  once  discoTered, 
it  will  control  technical  forms  of  expression.^^*  As  said  in  a  lead- 
ing case:  '^Parties  may  think  some  matter,  apparently  of  yery  little 
importance,  essential,  and,  if  they  sufficiently  express  an  intention 
to  make  the  literal  fulfillment  of  such  a  thing  a  condition  precedent, 
it  will  be  one;  or  they  may  think  that  the  performance  of  some 
matter,  apparently  of  essential  importance  and  prima  facie  a  condi- 
tion precedent,  is  not  really  vital,  and  may  be  compensated  for  in 
damages,  and,  if  they  sufficiently  express  such  an  intention,  it  will 
not  be  a  condition  precedent"  *^* 

A  condition  precedent  may  assume  the  form  either  of  a  state- 
ment or  of  a  promise. 

Waiver  and  Acquiescence  in  Breach  of  Condition, 

A  condition  precedent  may,  in  the  course  of  the  performance  of 
the  contract,  change  its  character,  and  in  effect  cease  to  be  a  con- 
dition. Acquiescence  in  its  breach  may  turn  it  into  a  mere  war- 
ranty. In  other  words,  a  breach  of  condition,  which  would  dis- 
charge a  party  if  at  once  treated  by  him  as  a  discharge,  will  not 
have  this  effect  if  he  goes  on  with  the  contract  instead  of  repudiat- 
ing it,  and  takes  a  benefit  under  it;  but  in  such  a  case  he  can  only 
recover  his  damages.*^^  If  a  party  wishes  to  exercise  his  right  to 
rescind  the  contract  because  of  the  other  party's  failure  to  comply 
with  the  contract  in  some  substantial  particular,  he  must  give  the 
latter  clear  notice  of  his  intention,  unless  there  are  circumstances 
rendering  notice  unnecessary;  ^^*  and,  where  he  can  do  so,  he  must 
return,  or  offer  to  return,  what  he  has  received.*^* 

An  illustration  of  such  a  change  in  the  effect  of  a  condition  is 

iTB  Stayers  v.  OnrUng,  8  Bing.  N.  G.  855. 

iw  Bettinl  v.  Gye,  1  Q.  B.  Dlv.  183;  ante,  p.  661. 

ITT  Behn  v.  Bnm'ess,  8  Best  &  S.  756;  Grayes  v.  Legg,  9  Excfa.  709;  Piist  v. 
Dowle,  Law  J.  82  Q.  B.  179;  Winchester  &  Partridge  Manurg  Ca  y.  Fange» 
109  U.  8.  661.  8  Sup.  Ct  Rep.  436;  Bechtcl  y.  Cone,  52  Md.  698;  Fol^  T. 
Crow,  87  Md.  61;  Carter  y.  Scargill,  L.  R.  10  Q.  B.  564. 

iT«  Hennessy  y.  Bacon,  137  U.  S.  78, 11  Sup.  Ct  Rep.  17. 

iT»  Coplay  Iron  Cow  y.  Pope,  108  N.  Y.  232.  16  N.  B.  Rep.  33ft. 


Cb.  11]  BY  b::eacii.  677 

afforded  by  a  leading  English  case,  in  which  it  appeared  that  the 
defendant  had  chartered  the  plaintiff's  vessel  for  a  certain  voy- 
agBf  and  promised  to  pay  a  certain  sum  in  full  for  her  use  on  con- 
dition of  her  taking  a  cargo  of  not  less  than  1,000  tons.  The  de- 
fendant had  the  use  of  the  vessel  as  agreed  upon,  but  it  appeared 
that  she  was  not  capable  of  holding  so  large  a  cargo  as  had  been 
made  a  condition  of  the  contract  To  an  action  brought  for  non- 
payment of  the  freight,  the  defendant  pleaded  a  breach  of  this  con- 
dition. The  term  in  the  contract  which  has  been  described  was 
held  to  have  amounted,  in  its  inception,  to  a  condition,  and  it  was 
said  that  the  defendant,  while  the  contract  was  still  executory, 
might  have  rescinded,  and  refused  to  put  any  goods  on  board,  but 
as  the  contract  had  been  executed,  and  the  defendant  had  received 
a  substantial  part  of  the  consideration,  he  could  not  rescind  the 
contract,  but  must  be  left  to  his  cross  action  for  damages.^*® 

It  is  said  by  Anson  that  the  performance  thus  accepted  after  the 
breach  of  condition  must  be  a  substantial  part  of  the  consideration, 
or  the  condition  does  not  lose  its  force.  The  case  cited  by  Anson  is 
one  in  which  the  father  of  an  apprentice  was  sued  upon  an  appren- 
ticeship deed,  to  which  he  was  a  party,  by  the  master,  for  a  discon- 
tinuance of  service  by  the  son.  The  boy  had  served  for  three  years 
out  of  a  term  of  five.  The  father  pleaded  that  the  master,  hanng 
agreed  to  teach  the  boy  three  trades,  had  abandoned  one  of  them. 
It  was  argued  that,  as  the  master  had  given  so  much  of  the  con- 
sideration as  a  three-years  instruction,  the  condition  that  he  should 
practice  the  three  trades  which  he  had  originally  promised  to  teach 
had  ceased  to  be  a  condition  precedent,  and  that  the  apprentice  was 
not  discharged  by  the  breach.  The  court  admitted  that  ^^that 
which  is  a  condition  precedent  when  the  deed  is  executed  may  cease 
to  be  so  by  the  subsequent  conduct  of  the  covenantee  in  accepting 
less,"  but  held  that  the  failure,  though  some  performance  had  been 
accepted,  was  a  failure  to  fulfill  a  substantial  part  of  the  considera- 
tion; that  the  covenant  to  teach  was  a  continuing  condition  preced- 
ent to  the  covenant  to  serve;  and  that,  in  consequence,  the  rule  did 
not  apply."^ 

»••  Pust  V.  Dowle,  snpra. 

isi  EUen  V.  Topp,  6  Excb.  424. 
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Breath  Otiuaed  by  the  Other  Party. 

Though  performance  by  one  party  of  a  part  or  the  whole  of  hia 
promise  may  be  a  condition  precedent  to  the  liability  of  the  other 
party  to  perform,  still  his  failure  to  perform  will  not  discharge  the 
latter,  if  the  latter  prevented  performance.  In  such  a  case  the 
party  so  prevented  is  discharged  from  further  performance,  and 
may  recover  on  the  quantum  meruit  for  his  part  performance.*** 

DISCHAROE  BY  IMPOSSIBILITY  OF  PERFORMANCE. 

281.  Impossibility  of  performance  arising:  subsequent  to 
the  formation  of  a  contract  does  not  discharge  the  prom- 
isor, even  though  he  was  not  in  fieiult,  except — 

EXCEPTIONS— (a)  Where  the  impossibility  arises  from 
a  change  in  the  law. 

(b)  Where  the  subject-matter  is  destroyed,  the  rule 

being  that,  where  the  continued  existence  of  a 
specific  thing  is  essential  to  the  performance  of 
a  contract,  its  destruction,  f^om  no  default  of 
either  party,  operates  as  a  discharge. 

(c)  In  case  of  incapacity  for  personal  services,  the 

rule  being  that  a  contract  which  has  for  its  ob- 
ject the  rendering  of  personal  services  is  dis- 
charged by  the  death  or  incapacitating  illness  of 
the  promisor. 

Before  proceeding  to  consider  the  cases  in  which  impossibility  of 
performance  arising  subsequently  to  the  formation  of  a  contract 
will,  in  certain  cases,  operate  as  a  discharge,  it  will  be  well  to 
say  something  as  to  impossibility  of  performance  in  general  in  its 
relation  to  contracts,  and  in  doing  so  to  repeat  shortly  what  we  hare 
had  occasion  to  say  in  other  connections. 

Obvious  physical  impossibility,  or  legal  impossibility,  which  is 
apparent  upon  the  face  of  the  promise,  avoids  the  contract  There 
is  no  question  of  discharge,  for  the  contract  is  void.  There  has  in 
fact  never  been  a  contract     The  reason  for  this  is,  as  we  have 

i»*  Ante,  pp.  G44,  049,  and  cases  there  cited.    See  post,  p.  777. 
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seen,  that  the  promise  is  an  tinreal  consideration  for  any  promise 
given  in  return."* 

Again,  impossibility  which  arises  from  the  nonexistence  of  the 
snbject-matter  of  the  contract  aToids  it  on  the  ground  of  mistake."* 
Here,  also,  there  is  no  question  of  discharge  from  a  contract.  The 
question  is  one  of  avoidance  of  the  contract,  and  relates  to  its 
formation. 

We  are  here  to  deal  vrith  those  cases  in  which  a  valid  contract 
has  been  made,  byt  has  become  impossible  of  peiformance  because 
of'  facts  and  circumstances  arising  subsequent  to  its  formation. 
The  general  rule,  subject  to  the  exceptions  mentioned  above,  and  to 
be  presently  discussed,  is  that  such  impossibility,  even  though  it 
arises  without  any  fault  on  the  part  of  the  promisor,  does  uot  dis- 
charge him  from  his  liability  under  the  contract  Of  course  he 
cannot  specifically  perform  his  promise,  as  that  has  become  im- 
possible; but  this  is  no  excuse,  and  he  may  be  held  liable  as  for  fail- 
ure to  perform.  As  we  have  seen  in  speaking  of  conditions  subse- 
quent, the  promisor  may,  by  the  terms  of  the  contract,  make  the 
performance  of  his  promise  conditional  upon  its  continued  possi- 
bility, and  if  he  does  so  the  promisee  takes  the  risk,  and  must  bear 
the  loss  if  performance  becomes  impossible.  If,  however,  the 
promisor  makes  his  promise  unconditionally,  it  is  his  own  look- 
out, and  he  takes  the  risk  of  being  held  liable,  even  though  per- 
formance becomes  impossible  by  reason  of  circumstances  beyond 
his  control.**'     '^Where  the  contract  is  to  do  a  thing  which  is  pos- 

!••  Ante,  p.  181. 

iM  Ante,  p.  200. 

1"  Paradine  v.  Jane,  Aleyn,  26;  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  127; 
Kearon  y.  Pearson.  7  Hurl.  &  N.  38C;  The  Harriman,  9  WaU.  IGl;  Jones 
y.  U.  S.,  96  U.  8.  24;  Beebe  v.  Johnson,  19  Wend.  (N.  T.)  500;  Harmony  y. 
Bingham;  12  K.  Y.  00;  Booth  v.  MIU  Co.,  60  N.  Y.  487;  Bacon  v.  Cobb.  45  III. 
47;  Kitzlnger  v.  Sanborn,  70  111.  146;  Dermott  v.  Jones,  2  Wall.  l;Stee(i 
y.  Leonard,  20  Minn.  404  (Gil.  448);  Harrison  y.  Railway  Co.,  74  Mo.  364; 
School  Dlst  No.  1  y.  Dauchy,  25  Conn.  530;  Adams  y.  Nichols,  19  Flclc. 
(Mass.)  275;  Engster  y.  West,  35  La.  Ann.  110;  School  Tmstees  y.  Bennett,  27 
N.  J.  Law,  513.  Where  a  person  has  contracted  to  build  a  house,  he  is  neither 
excused  from  performance,  nor  entitled  to  recoyer  for  what  he  has  done,  by 
the  fact  that  the  house  is  destroyed  by  fire  or  other  cause  beyond  his 
control,  before  its  completion  and  acceptance  by  the  owner.    School  Trustees 
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Bible  in  itself,  the  performance  is  not  excused  by  the  occntrence  of 
an  inevitable  accident  or  other  contingency,  although  it  was  not 
foreseen  by  the  party,  nor  was  within  hiB  control/'  *•• 

In  an  old  case,  in  which  the  plaintiff  sued  for  rent  doe  opon  a 
lease,  the  defendant  pleaded  that  a  foreign  prince  had  invaded  the 
realm  with  a  hostile  army,  and  expelled  defendant  from  the  prem- 
ises demised,  whereby  he  could  not  take  the  profits  out  of  which  the 
rent  should  haye  come.  The  court  held  that  this  was  no  excuse, 
^'and  this  difference  was  taken:  that  where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to  perform  it  without  any  de- 
fault in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him.  As  in  the  case  of  waste,  if  a  house  be  destroyed  by  tempest, 
or  by  enemies,  the  lessee  is  excused.  •  •  •  But  when  the 
party,  by  his  own  contract,  creates  a  duty  or  charge  upon  himself, 
he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  acci- 
dent by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract  And  therefore,  if  the  lessee  covenant  to 
repair  a  house,  though  it  be  burnt  by  lightning,  or  thrown  down  by 
enemies,  yet  he  ought  to  repair  it."  "• 

y.  Bennett,  27  N.  J.  Law,  513;  Lawing  y.  Rlntles,  97  N.  G.  350,  2  S.  B.  Rep. 
252;  Dermott  v.  Jones,  2  WaU.  1;  Fildew  y.  Besley,  42  Mich.  100,  3  N.  W. 
Rep.  278.  The  principle  also  applies  where  a  person  agrees  to  cut  timber 
and  manufacture  it  into  lumber,  and  the  lumber  is  destroyed  by  fire  before 
the  work  is  finished.  McDonald  y.  Bryant,  73  Wis.  20,  40  N.  W.  Rep.  665. 
It  is  otherwise  after  the  other  party  has  accepted  the  work,  for  it  is  then 
at  his  risk.  See  cases  above  cited,  and  see  Galyon  y.  Ketchen,  85  Teon.  55, 
1  8.  W.  Rep.  508.  Most,  but  not  all.  courts  hold  that,  where  a  house  or  a 
chattel  on  which  a  person  has  agreed  to  make  repairs  or  do  other  work  is  in 
the  owner's  control,  its  destruction  before  the  work  is  finished  will  discharge 
the  contract,  and  the  workman  may  recover  for  what  he  has  done,  and  it  is 
immaterial  that  the  work  was  only  to  be  paid  for  on  completion.  See.Wheelan 
y.  Clock  Ck).,  97  N.  Y.  293;  Hindrey  v.  Williams,  0  Cola  371,  12  Pac  Rep.  436: 
Butterfleld  v.  Byron,  153  Mass.  517,  27  N.  E.  Rep.  667;  Cleary  y.  Sohier,  120 
Mass.  210;  Cook  v.  McCabe,  53  Wis.  250,  10  N.  W.  Rep.  507;  Lord  y.  Wheeler, 
1  Gray  (Mass.)  282;  Wells  v.  Calnan,  107  Mass.  514;  Haynes  v.  Baptist 
Church,  88  Mo.  285;  Weiss  v.  Deylin,  67  Tex.  507,  3  S.  W.  Rep.  720.  But  see 
Appleby  v.  Myers,  L.  R.  2  G.  P.  651;  Brumby  v.  Smith,  3  Ala.  123. 

I"  Jones  y.  U.  S.,  supra. 

&••  Paradlne  v.  Jane,  supra. 
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Bxcepiiom  to  the  Rvle. 

The  exceptions  to  the  rule  which  we  have  just  discussed  must  be 
^stinguished  from  the  cases  in  which  the  act  of  God  is  said  to  ex- 
•cuae  from  nonperformance  of  a  contract  There  are,  as  we  have 
«een,  certain  contracts  into  which  the  act  of  Ood  is  introduced  as 
an  express,  or,  by  custom,  an  implied,  condition  subsequent  ab- 
Bohing  the  promisor;  but  there  are  forms  of  impossibility  which  are 
said  to  excuse  from  performance  because  "they  are  not  within  the 
•contract,** — ^that  is  to  say,  that  neither  party  can  reasonably  be 
supposed  to  have  contemplated  their  occurrence,  so  that  the  prom- 
isor neither  excepts  them  specifically  nor  promises  unconditionally 
in  respect  of  them."*  These  forms  of  impossibility  are  where  it 
results  (1)  from  a  change  of  the  law ; .  (2)  from  destruction  of  the 
subject-matter  of  the  contract;  (3)  from  incapacity  for  personal 
services. 

Same-^Change  in  the  Law. 

The  first  exception  to  the  general  rule  is  that  lejjal  impossibility 
arising  from  a  change  in  the  law  of  our  own  country  exonerates 
the  promisor."*  It  was  so  held  in  an  action  on  a  covenant  in  a 
lease  from  the  defendant  to  the  plaintiff,  by  which  the  defendant 
agreed  that  neither  he  "nor  his  assigns"  would,  during  the  term, 
'erect  any  but  ornamental  buildings  on  adioinin;;  land,  which  had 
been  retained  by  the  defendant,  but  which  was  afterwards  taken 
by  a  railroad  company  under  legislative  authority,  and  used  for 

i»o  BaUy  v.  De  Crespigny,  L.  R.  4  Q.  B.,  at  pai^e  185.  It  must  be  remembered 
that,  if  the  impossibility  is  caused  by  the  act  of  the  promisor,  it  does  not 
•excuse  failure  to  perform.  Ante,  p.  640.  The  excoptions  do  not  apply  where 
a  person  has  an  option  to  perform  his  contract  in  either  of  two  ways,  and 
it  becomes  impossible  of  perform anco  in  one  of  the  ways  only.  In  such  a 
•case  he  must  perform 'in  the  other  way.  State  v.  Worthington,  7  Ohio,  171; 
Drake  v.  White,  117  Mass.  10;  Jacquiuct  v.  Bouti'on,  19  La.  Ann.  30. 

i»i  Baily  V.  De  Crespigny,  L,  R,  4  Q.  B.  ISO;  Ck)rde8  v.  Miller,  39  Mich. 
581;  Semmes  v.  Insurance  Co.,  13  Wall.  158;  Brick  Presbyterian  Church  y. 
City  of  New  York.  5  Cow.  (N.  Y.)  538;  Jones  v.  Judd,  4  N.  Y.  411;  People 
▼.  Globe  M.  L.  Ins.  Co.,  91  N.  Y.  174;  Buffalo  E.  S.  R.  Co.  y.  Buffalo  St 
R.  Co.,  Ill  N.  Y.  132,  19  N.  B.  Rep.  63;  Mississippi  &  T.  R.  Co.  y.  Green, 
9  Heisk.  (Tenn.)  588.  But  there  is  no  discharge  when  the  law  merely  makes 
performance  more  burdensome,  though  not  impossible.  Baker  t.  Johnson, 
42  S,  Y.  120. 


682  DDCHAROB  OF  CONTRACT.  [Ch.  11 

the  erection  of  a  station.  ^The  legislatore,"  it  was  said,  ^7  com- 
pelling him  to  part  with  his  land  to  a  railway  company,  whom  he 
conid  not  bind  by  any  stipulation,  as  he  could  an  assignee  chosen 
by  himself,  has  created  a  new  kind  of  assign,  such  as  was  not  in 
the  contemplation  of  the  parties  when  the  contract  was  entered 
into.  To  hold  the  defendant  responsible  for  the  acts  of  such  an 
assignee  is  to  make  an  entirely  new  contract  for  the  parties.""* 
This  exception  does* not  apply  to  the  full  extent  where  theimposai- 
bility  created  by  a  change  in  the  law  is  only  temporary.  In  such 
a  case  liability  to  perform  is  only  suspended,  and  the  promise  must 
be  performed  when  the  impossibility  ceases."* 

Same-^De9tmction  of  the  SubjectrMatter. 

The  second  exception  to  the  general  rule  is  that,  where  the  con- 
tinued existence  of  a  specific  thing  is  essential  to  the  performance 
of  the  contract,  its  destruction  from  no  fault  of  either  party  operates 
as  a  discharge.'^^  A  lending  case  on  this  subject  was  one  in  which 
the  defendant  had  agreed  to  let  the  plaintiff  hare  the  use  of  a  music 
hall  for  the  purpose  of  giving  concerts  upon  certain  days.  Before 
the  days  of  performance  arrived,  the  hall  was  destroyed  by  fire, 
and  the  plaintiff  sued  the  defendant  for  losses  arising  from  the  con- 
sequent breach  of  contract  The  court  held  that,  in  the  absence 
of  any  express  stipulation  on  the  matter,  the  parties  must  be  taken 
''to  have  contemplated  the  continuing  existence  as  the  foundation 
of  what  was  to  be  done,"  and  that,  therefore,  "in  the  absence  of  any 
expressed  or  implied  warranty  that  the  thing  shall  exist,  the  con- 
tract is  not  to  be  construed  as  a  positive  contract,  but  as  subject  to 
an  implied  condition  that  the  parties  shall  be  excused  in  case,  be- 
fore breach,  performance  becomes  impossible  from  the  perishing  of 
the  thing  without  default  of  the  contractor."  "• 

In  speaking  of  this  case,  Sir  William  Anson  says:  ^t  will  be  ob- 

i»«  Baily  V.  De  Crespipny,  supra. 

!••  Hadley  v.  Clarke.  8  Term  R.  250;  Baylies  v.  Fettyplace,  7  Mass.  325. 

194  Taylor  v.  Caldwell,  3  Best  &  S.  826;  Dexter  v.  Norton,  47  N.  Y.  S2; 
Wells  y.  Calnan,  107  Mass.  514;  Thompson  v.  Gould,  20  Pick.  (Mass.)  134; 
Lord  v.  Wheeler.  1  Gray  (Mass.)  282;  Walker  v.  Tucker,  70  111.  527;  The 
Tornado.  108  U.  S.  342,  2  Sup.  Ct  Rep.  740;  Ward  ▼>  Vance,  93  Pa.  St 
400;  Gould  v.  Murch,  70  Me.  288.  " 

i9t  Taylor  v.  Caldwell,  supra. 
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served  that  in  this  case  the  court  introduces  an  'implied  condition^ 
into  the  contract  that  the  subject-matter  of  it  shall  continue  to 
exist;  whereas  in  the  later  case  quoted  above  express  note  is  taken 
of  the  fact  that  the  impossibility  is  'not  within  the  contract,'  and 
has  not  been  made  the  subject  of  any  condition;  and  this,  it  is 
submitted,  is  a  more  satisfactory  interpretation  of  the  rule  than 
to  introduce  a  term  into  the  contract  which  was  never  present  to 
the  mind  of  either  party  to  it"  "•. 

Same — Incapacity  for  Personal  Services. 

The  third  exception  to  the  rule  that  impossibility  of  perform- 
ance arising  subsequently  to  the  agreement  does  not  discbarge  the 
promisor  is  in  the  case  of  contracts  for  personal  services.  The 
rule  in  these  cases  is  that  a  contract  which  has  for  its  object  the 
rendering  of  personal  services  is  discharged  by  the  death  or  in* 
capacitating  illness  of  the  promisor,  and  be  may  recover  on  the 
quantum  meruit  to  the  extent  of  his  performance.**'  In  an  action 
for  damage  sustained  by  a  breach  of  contract  on  the  part  of  a 
musician,  who,  having  promised  to  perform  at  a  concert,  was  pre* 
vented  from  doing  so  by  a  dangerous  illness,  the  law  governing  the- 
case  was  thus  stated:  "This  is  a  contract  to  perform  a  service 
which  no  deputy  could  perform,  and  which,  in  case  of  death,  could 
not  be  performed  by  the  executors  of  the  deceased;  and  I  am  of 
opinion  that  by  \irtue  of  the  terms  of  the  original  bargain  incapacity 

!••  Aneon,  Ck>Dt  324. 

"T  Robinson  v.  Davison,  L.  R.  6  Exch.  2G9;  Boast  v.  Firth,  L.  R.  4  C. 
P.  1;  Spalding  v.  Rosa,  71  N.  Y.  40;  Wolf  v.  Howes.  20  N.  Y.  197;  Clark  v. 
GUbert,  28  N.  Y.  279;  Green  v.  Gilbert,  21  Wis.  401;  Jennings  v.  Lyons, 
89  Wis.  553;  Lakeman  v.  PoUard,  43  Me.  463;  Shultz  v.  Johnson,  5  B.  Mon. 
(Ky.)  497;  Harrington  v.  Iron-Works  Co.,  119  Mass.  82;  Stewart  v.  Lorlng, 
5  AUen  (Mass.)  30G;  Fuller  v.  Brown,  11  Mete.  (Mass.)  440;  Scully  v.  Klrk- 
patrick,  79  Pa.  SL  324;  Allen  v.  Baker,  86  N.  C.  91;  Fen  ton  v.  Clark,  11 
Yt.  007;  Hubbard  v.  Belden.  27  Vt  045.  So  the  death  of  the  employer 
discharges  the  employee  from  performance,  Yerrington  v.  Green,  7  R.  I. 
589;  but  not  the  death  of  one  of  two  joint  employers,  Martin  v.  Hunt,  1 
AUen  (Mass.)  419.  A  servant  is  not  discharged  from  liability  to  perform 
his  contract  by  the  fact  that  he  is  arrested  and  detained  in  jail,  even 
though  It  is  without  any  fault  of  his.  In  such  a  case  he  breaks  his  con- 
tract, and  the  master  may  rescind.  Leopold  v.  Salkey,  89  IlL  412.  See  post, 
p.  746. 
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of  body  or  miBd  in  the  performer,  without  default  on  his  or  her  part,  is 
an  excusefornonperformance.  Ofcoursethe  parties  might  expresslj 
contract  that  incapacity  should  not  excuse,  and  thus  preclude  the 
condition  of  health  from  being  annexed  to  their  agreement  Here 
they  have  not  done  so,  and,  as  they  have  been  silent  on  that  point, 
the  contract  must,  in  my  judgment,  be  taken  to  have  been  con- 
ditional, and  not  absolute."*" 

On  the  same  principle  it  has  been  held  that  where,  from  the 
prevalence  of  a  contagious  and  fatal  disease  in  the  vicinity  of  the 
place  where  one  has  contracted  to  labor  for  a  specified  time,  the 
danger  is  such  as  to  render  it  unsafe  and  unreasonable  for  .men  of 
ordinary  care  and  common  prudence  to  remain  there,  it  is  a  suffi- 
cient cause  for  not  fulfilling  the  contract"*  The  rule  that  the  death 
of  a  person  discharges  his  contract  to  render  personal  services  has 
been  held  not  to  apply  where  the  services  are  of  such  a  character 
that  they  may  be  just  as  well  performed  by  his  personal  repre- 
sentative.*** 

Same — Performance  Prevented  by  the  Promisee. 

If  performance  of  a  promise  is  prevented  by  the  promisee^  there 
Is  no  breach  of  contract  by  the  promisor.'®^ 

DISCHARGE  BY  OPERATION  OF  LAW. 

882.  There  are  rules  of  law  which,  operatiiiflr  upon  cer- 
tain seta  of  circumstances,  will  bring  about  the  discharge 
of  a  contract;  as  in  case  of 

(a)  Merger. 

(b)  Alteration  of  a  written  instrument. 

(c)  Proceedings  in  bankruptcy. 

!••  Robinson  ▼.  Davison,  supra. 

i»»  Lakeman  v.  Pollard,  43  Me.  403.  But  see  Dewey  ▼.  School  Dlst,  43 
Mich.  480,  5  N.  W.  Rep.  646. 

too  Hawkins  v.  Ball,  18  B.  Hon.  (K7.)  816;  SUer  v.  Qery,  86  N.  G.  566; 
Janin  v.  Brown,  69  Cal.  37;  ttiiHn^'ff  Api^'*',  10ft  i>A_^f^KKft;  Howe  Sewing 
MaclL  CkK  T.  Bosensteel,  24  Fed.  Rep.  583;  Shults  v.  Johnson,  6  B.  Mon.  (Ky.) 
497. 

SOI  Black  y.  Woodrow,  89  Md.  194;  Smith  t.  Alker,  102  N.  Y.  87,  5  N.  B. 
Rep.  791;  ante,  p.  67a 
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SAME— MERGEB. 

288.  Acceptance  of  a  higher  security  in  the  place  of  a 
Icwer  merges  or  extinguishes  the  lower,  but 

(a)  The  two  securities  must  be  different  in  their  legal 

operation;  the  one  of  a  higher  eflBLcacy  than  the 
other. 

(b)  The  subject-matter  of  the  two  securities  must  be 

identical. 

(c)  The  parties  must  be  the  same. 

The  merger  of  a  lower  in  a  higher  security  does  not  dei>end  on  the 
intention  of  the  parties.  The  mere  acceptance  of  the  higher  secur- 
ity ipso  facto  extinguishes  the  lower.*®*  We  shall  presently  see 
an  instance  of  this  form  of  discharge  in  the  case  of  a  judgment 
recovered  in  an  action  for  breach  of  contract  The  judgment  ex- 
tinguishes by  merger  the  right  of  action  arising  from  the  breach. 
In  like  manner,  if  the  parties  to  a  simple  contract  embody  its  con- 
tents in  a  deed  which  they  both  execute,  the  simple  contract  is 
discharged.*®*  In  order  to  effect  a  merger,  the  two  securities  must 
be  different  in  their  legal  operation,  the  one  of  a  higher  efiQcacy 
than  the  other.  A  second  security,  taken  in  addition  to  one  similar 
in  character,  will  not  affect  its  validity  unless  there  be  a  discharge 
by  substituted  agreement*®*  It  is  also  necessary  that  the  subject- 
matter  of  the  two  securities  shall  be  identical,*®*  and  that  the 
parties  shall  be  the  same.*®*     Even  a  security  of  a  higher  nature, 

«02  BuUer  v.  Miller,  1  Denlo  (N.  Y.)  407;  Price  v.  Moulton,  10  0.  B.  561; 
Banorgee  v.  Hovey,  5  Mass.  11;  Jones  v.  Johnson,  3  Watte ^E_S_(]?a:)  276; 
Moale  V.  HoUins,  11  Gill  &  J.  (Md.)  11;  Kiefer  v.  Zimmerman,  22  Md.  274; 
Wann  v.  McNulty,  7  111.  355;  Ante,  p.  81. 

SOS  Martin  v.  Hamlin,  18  Mich.  353;  Howes  v.  Barker,  3  Johns.  (N.  Y.)  506. 

M4Higgen*B  Case,  6  Coke,  45b;  Andrerws  v.  Smith,  9  Wend.  (N.  Y.)  63; 
Gregory  v.  Thomas,  20  Wend.  (N.  Y.)  17;  BlU  v.  Porter,  9  Conn.  23;  ante, 
pp.  82,  631. 

so«  Holmes  v.  Bell,  3  Man.  &  G.  213;  Whitbeck  v.  Wayne,  16  N.  Y.  532. 

to6  Hqoj^x'b  Case,  2  Leon.  110;  Banorgee  v.  Hovey,  6  Mass.  11;  Doty  r. 
Martin,  32  Mich.  462. 
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if  it  is  taken  expressly  as  a  collateral  security,  will  not  extinguish 
the  inferior.**^ 

It  is  often  said  that  where  a  simple  oral  contract  is  reduced  to 
writing  the  written  contract  merges  the  oral  agreement,  but  the  term 
'^merger,"  as  thus  used,  is  different  from  the  term  as  we  use  it  here. 
As  we  have  seen,  one  security  will  merge  and  extinguish  another 
only  where  the  former  is  of  a  higher  nature.  A  simple  contract 
in  writing  is  of  no  higher  nature  than  a  simple  contract  by  word  of 
mouth.  They  are  both  simple  contracts,  and  there,  can  be  no  ex- 
tinguishment by  merger  of  one  in  the  other  in  the  sense  in  which 
the  term  is  used  in  law.  What  is  meant  is  simply  that  where  the 
parties  hare  reduced  their  contract  to  writing  they  cannot  vary  or 
add  to  it  by  parol  evidence.     It  is  simply  a  question  of  evidence.*** 

SAMS— AliTBRATION  OF  A  WBITTSN  INSTBUMENT. 

284.  If  a  deed  or  contract  in  writing  is  altered  by  addi- 
tion or  erasure,  it  is  discharged,  provided  the  alteration  is 
made — 

(a)  In  a  material  part,  so  that  it  changes  the  legal  elTect 

of  the  instrument.    It  need  not  necessarily  be 
pr^udidal. 

(b)  By  a  party  to  the  contract,  or  by  a  stranger  with 

his  consent. 

(c)  Intentionally. 

(d)  Without  the  consent  of  the  other  party. 

The  alteration  of  a  deed,  or  of  a  simple  contract  in  writing,  if 
tnade  under  the  circumstances  stated  above,  will  operate  as  a  dis- 
charge of  the  contract,  for  the  reason  that  it  destroys  the  identity 
of  the  contract,  and  substitutes  an  agreement  different  from  that 
Into  which  the  parties  entered.'^     The  alteration,  to  have  this  effec^ 

••T  Day  T.  Leal,  14  Johns.  (N.  Y.)  404;  Butler  v.  MUler,  1  Denlo  (N.  Y.)  407. 
And  see  the  cases  cited  In  the  preceding  note. 

SOS  Ante,  p.  5G4. 

to»  Suffell  V.  Bank.  9  Q.  B.  Div.  555;  Wood  ▼.  Steele,  6  WaU.  80;  Osgood 
T.  Stevenson,  143  Mass.  399,  9  N.  E.  Rep.  825;  McGrath  v.  Clark,  56  N.  Y.  34; 
Benedict  v.  Cowden.  49  N.  Y.  396;   Angle  v.  Insurance  Co.,  92  U.  S.  330; 
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must  be  material;  that  is,  it  must  change  the  legal  efFect  of  the  in- 
strument*" Whether  it  is  material  or  not  must,  of  course,  depend 
upon  the  character  of  the  instrument  Adding  words  of  negotia- 
bility to  a  note,  or  changing  or  cutting  from  a  note  a  memorandum 

Draper  t.  Wood,  112  Mass.  315;  Citizens'  Bank  y.  Richmond,  121  Mass.  110; 
Neflf  T.  Horner.  G3  Pa.  St.  327;  Kilkelly  v.  Martin.  34  Wis.  525;  Montag  v. 
Linn,  23  111.  551;  Gardiner  y.  Harback,  21  III.  128;  Gillett  t.  Sweat,  6  IlL 
475;  Schnewind  t.  Hackett,  54  Ind.  248;  Nicholson  y.  Combs,  90  Ind.  515; 
Holmes  y.  Trumper,  22  Mich.  427;  Wait  v.  Pomeroy,  20  Mich.  425;  Mersman 
▼.  Werges,  112  U.  S.  130,  5  Sup.  Ct.  Rep.  63;  Marsh  v.  Griffin,  42  Iowa,  403; 
Woodworth  y.  Anderson,  63  Iowa,  503.  19  N.  W.  Rep.  296;  Aetna  Bank  y. 
Winchester,  43  Conn.  391;  Harsh  y.  Klepper.  28  Ohio  St  200;  Dayis  y.  Bauer, 
41  Ohio  St  257;  Thompson  y.  Massie,  Id.  307;  Morrison  y.  Garth.  78  Mo.  434; 
Johnson  y.  Moore,  38  Kan.  00.  Where  a  negotiable  instrument  is  so  altered, 
the  law,  according  to  the  weight  of  authority,  does  not  allow  even  a  bona  fide 
bolder  to  recoyer  upon  it  as  against  the  parties  prior  to  the  one  making  the 
alteration.  Norton.  Bills  &  N.  186;  Cowie  y.  Halsall.  4  Bam.  &  Aid.  197,  3 
Starkle,  36;  Rex  y.  Treble,  2  Taunt  328;  Tldmarsh  y.  Groyer,  1  Maule  &  S. 
735;  Nazro  y.  Fuller,  24  Wend.  (N.  Y.)  374;  Greenfield  Bank  y.  Stowell,  123 
Mass.  196;  Sudler  y.  CoUins,  2  Houst  (Del.)  538;  Burchfield  y.  Moore,  25 
Bug.  Law  &  Eq.  123;  Morehead  y.  Bank,  5  W.  Va.  74;  Holmes  y.  Trumper. 
supra;  Macintosh  y.  Haydon,  Ryan  &  M.  362;  Hill  y.  Cooley,  46  Pa.  St  250; 
Burrows  y.  Klunk,  70  Md.  451,  17  Atl.  Rep.  378;  White  ▼.  Hass,  32  Ala.  430; 
Oakey  y.  Wilcox,  3  How.  (Miss.)  330.  As  to  this,  howeyer,  there  is  a  conflict 
of  (pinion.  KnoxyiUe  Nat  Bank  y.  Clark,  51  Iowa,  261,  1  N.  W.  Rep.  491. 
In  respect  of  negotiable  paper,  howeyer,  it  is  generally  held  that  '^yhere  the 
party  complaining  of  the  alteration  has  by  his  negligent  conduct  made  the 
alteratlMi  possible^  so  that  the  alteration  can  be  so  made  either  by  alteration 
or  erasure  as  not  to  excite  the  suspicion  of  a  careful  man,  the  aggrleyed 
party  wUl  be  liable  upon  it  to  a  bona  fide  holder."  Norton,  Bills  ft  N.  189; 
Knoxyille  Nat  Bank  y.  Clark,  51  Iowa,  261,  1  N.  W.  Rep.  491  (coUecUng  the 
cases);  Yocum  y.  Smith,  63  111.  321;  Brownjr^  Reed^  79  Pa.  St  3X0.  But  see 
Burrows  y.  Klunk,  70  Md.  451, 17  Atl.  Rep.  378. 

aioFuUer  y.  Green.  64  Wis.  159,  24  N.  W.  Rep.  907  (collecting  cases);  Bur- 
lingame  y.  Brewster,  79  111.  515;  Birdsall  y.  Russell,  29  N.  Y.  220;  Manu- 
facturers' Bank  y.  FoUett,  11  R,  I.  92;  Wessell  y.  Glenn.  108  Pa.  St  104; 
MiUer  V.  Reed,  27  Pa.  St^24i;  Palmer  y.  Sargent  5  Neb.  223;  Leonard  y. 
PhilUps,  39  Mich.  182.  Filling  blanks  in  a  contract  with  the  name  of  the 
party  thereto,  or  a  more  specific  description  of  property,  will  not  ayoid  tlie 
contract  since  it  does  not  change  its  legal  effect  Briscoe  y.  Reynolds,  51 
Iowa,  673.  2  N.  W.  Rep.  529;  Rowley  y.  Jewett  56  Iowa,  492,  9  N.  W.  Rep. 
353.  Figures  in  the  margin  of  a  note  being  no  part  of  the  note,  their  altera- 
tion is  immaterial.    Johniston  Harvester  Co.  y.  McLean,  57  Wis.  258,  15  N. 
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limitinji:  its  effect  as  a  negotiable  instrument  or  otherwise,'^^  or  in 
any  way  altering  it  so  as  to  destroy  or  change  its  negotiability;'" 
nnder  some  circumstances,  adding  a  seal  to  an  instrument,  or 
effacing  a  seal,*"  changing  the  date  of  a  note  or  other  security,"* 
or  the  time  of  payment,*"  or  the  place  of  payment,***  or  the  amount 
to  be  paid,  either  by  lessening  or  increasing  the  principal,*^^  or  by 

W.  Rep.  177.  Where  a  note  is  payable  on  or  before  a  certain  day,  an  altna- 
Hon  making  it  payable  on  or  before  a  later  day  does  not  discharge  the  maJLer, 
as  it  stiU  leaves  him  the  right  to  pay  as  originally  provided.  Drexlor  t. 
Smith,  80  Fed.  Rep.  754. 

til  Benedict  v.  Gowden,  49  N.  Y.  396;  Wait  ▼.  Pomeroy,  20  Mich.  425;  Ger^ 
rish  V.  Glines,  5C  N.  H.  9;  Johnson  v.  Heagan,  23  Me.  329;  Whe^ock  ▼.  Free- 
man, 13  Pick.  (Mass.)  165;  Ck)chran  ▼.  Nebeker,  48  Ind.  459;  Belknap  ▼.  Bank. 
100  Mass.  370;  Davis  v.  Henry.  13  Neb.  497,  14  N.  W.  R^k  523.  So  where 
a  condition  affecting  a  promissory  note  was  written  on  a  stub  to  which  the 
note  was  attached,  in  a  book  of  blank  notes,  and  the  payee  afterwards  tore 
the  note  <^,  and  negotiated  it,  it  was  held  that  the  holder  oonld  not  recover 
on  the  note,  irrespective  of  the  condition.  Stephens  v.  Davis,  85  Tenn.  271,  2 
S.  W.  Rep.  382. 

sia  Booth  V.  Powers.  66  N.  Y.  22;  Vnlon  Nat  Bank  v.  Roberts,  45  Wis. 
373;  Needles  v.  Shaffer,  60  Iowa,  65,  14  N.  W.  Rep.  129;  B^knap  v.  Bank, 
100  Mass.  376. 

SI*  Davidson  v.  Cooper,  11  Meos.  &  W.  778,  13  Mees.  &  W.  343;  Rawson  v. 
Davidson,  49  Mich.  007, 14  N.  W.  Rep.  565.  Under  some  circumstances  and  Id 
some  jurisdictions,  the  presence  or  absence  of  a  seal  may  make  no  difference. 
Truett  V.  Wainwright,  4  Oilman  aH)  411;  White  v.  For,  29  Ck>nn.  570. 

ti4  Wood  V.  Steele,  6  Wall.  80;  Vance  v.  Ix)wther,  1  Bxch.  Div.  176;  Ste- 
phens V.Graham, 7  Serg.^  R.  (Pa.) 505;  Walton  v.  Hastings, 4  Gamp.  223; 
Outhwaite  v.  Luntley,  Id.  179;  Master  v'.  Miller,  4  Term  R.  320;  HamUton  v. 
Wood,  70  Ind.  306:  BHtton  v.  Dierker,  46  Mo.  591;  Owlngs  ▼.  Amot,  33  Mo. 
406;  Grawford  v.  Bank,  100  N.  Y.  50,  2  N.  B.  Rep.  881;  MUler  ▼.  GiUeland, 
^9Pa.St.llfl.  ' 

si«  Lee  V.  Murdock,  4  Pat  App.  261;  Long  v.  Moore,  3  Esp.  155,  note;  Alder- 
son  ▼.  Langdale,  3  Bam.  &  Adol.  660;  Lewis  v.  Kramer,  3  Md.  265;  B^edict 
V.  Miner,  58  IlL  19;  Lisle  v.  Rogers,  18  B.  Mon.  (Ky.)  52&  But  see  note  210, 
supra. 

si«  Woodworth  v.  Bank.  19  Johna  (N.  Y.)  391;  Naxro  v.  Fuller,  24  Wend. 
(N.  Y.)  374;  Whitesldes  v.  Bank,  10  Bush  (Ky.)  501;  Ghariton  v.  Reed,  61 
Iowa,  166,  16  N.  W.  Rep.  04;  Townsend  ▼.  Wagon  Go.,  10  Neb.  615,  7  N.  W. 
Rep.  274;  Adair  v.  Egland,  58  Iowa,  314,  12  N.  W.  Rep.  277;  White  t.  Hasa, 
32  Ala.  430.  And  see  the  cases  cited  in  note  215,  supra.  Gontra,  Ganon  v. 
Grigsby,  116  111.  151,  5  N.  B.  Rep.  362;  Jacobs  v.  Hart,  2  Starkie,  45. 

iiT  Goodman  v.  Bastman,  4  N.  H.  455;  Bank  of  CkHnmeroe  t.  Bank,  8  N.  Y. 
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changing  the  rate  of  interest,  or  adding  a  provision  for  interest;"* 
adding  to  or  withdrawing  from  an  instrament  the  name  of  a  maimer, 
drawer,  or,  according  to  some  of  the  cases,  a  surety,  after  the  in- 
strument has  been  executed,*^' — ^are  all  material  alterations.  But 
^an  alteration  which  only  does  what  the  law  would  do — that  is, 
only  expresses  what  the  law  implies — is  not  a  material  alteration, 
and  therefore  would  not  avoid  an  instrument"**®     It  is  possible 

230.  Or  hj  altering  the  currency  in  which  a  note  is  payable,  or,  if  it  is  pay- 
able in  meFchandise,  modifying  the  character  or  quality  of  the  goods.  Dar* 
win  V.  Rlppey,  63  N.  0.  818;  Martindale  v.  FoUett»  1  N.  H.  95;  Schwalm  v. 
Mclntyre,  17  Wis.  232. 

«!•  Warrington  v.  Early,  2  EL  &  Bl.  763;  McGrath  v.  Clark,  56  N.  Y.  34; 
Dewey  v.  Beed,  40  Barb.  (N.  Y.)  16;  Weyerhauser  v.  Dun,  100  N.  Y.  150,  2  N. 
B.  Rep.  274;  Benedict  v.  Miner,  58  lU.  10;  Ivory  v.  Michael,  33  Ma  308; 
Whitmer  v.  Frye,  10  Mo.  348;  Boalt  v.  Brown,  18  Ohio  St  364;  Patterson  y. 
McNeeley,  16  Ohio  St  348;  Harsh  v.  Klepper,  28  Ohio  St  200;  Thompson  v. 
Massie,  41  Ohio  St  307;  Watarman  v.  Vose,  43  Me.  504;  Lee  v.  Starblrd,  55 
Me.  401;  Woodworth  v.  Anderson,  63  Iowa,  503,  19  N.  W,  Rep.  296;  Kil- 
keUy  V.  Martin,  34  Wis.  525;  Neff  v^  Horaer,  63  Pa.  St.  327;  Davis  v.  Henry, 
13  Neb.  497, 14  N.  W.  Rep.  523;~Holmes  v.  Trumper,  22  Mich.  427;  Brown  ▼. 
Jones,  3  Port  (Ala.)  420;  Hart  v.  Clauser,  30  Ind.  210;  Gobum  ▼.  Webb,  56 
Ind.  96;  Fay  v.  Smith,  1  Allen  (Mass.)  477.  Ck>ntra  in  case  of  insertion  of 
the  rate  of  interest  which  the  instrument  was  intended  to  bear.  First  Nat 
Bajik  V.  Carson,  60  Mich.  432,  27  N.  W.  Rep.  589;  post  p.  692. 

«*•  Bank  of  Limestone  v.  Penick,  5  T.  B.  Mon.  (Ky.)  25;  Pulliam  v.  With- 
ers, 8  Dana  (Ky.)  98;  Martin  v.  Thomas,  24  How.  315;  Shipp  v.  Suggett  9 
B.  Mon.  (Ky.)  5;  Gardner  v.  Walsh,  32  Eng.  Law  &  Eq.  162;  Smith  v.  U. 
8.,  2  WalL  219;  Henry  v.  Ck>ats,  17  Ind.  161;  Wallace  v.  Jewell,  21  Ohio  St 
163;  Hamilton  v.  Hogper,  46  Iowa,  515;  Sullivan  v.  Rudisill,  63  Iowa,  158, 
18  N.  W.  Rep.  856;  Nicholson  v.  Ck>mbs,  90  Ind.  515.  It  seems,  however,  ac- 
cording to  the  weight  of  authwity  in  this  country,  that  the  addition  of  the 
signature  of  a  surety  or  guarantor,  not  a  Joint  maker  (but  see  Brownell  v. 
Winnie,  29  N.  Y.  400),  does  not  discharge  the  maker  of  a  note.  Mersman  y. 
Werges,  112  U.  S.  139,  5  Sup.  Ct  Rep.  65;  Stone  v.  White,  8  Gray  (Mass.)  589; 
McCaughey  v.  Smith,  27  N.  Y.  39;  Montgomery  R.  bo.  v.  Hurst  9  Ala.  518; 
Wallace  v.  Jewell.  21  Ohio  St  172;  MiUer  v.  Finley,  26  Mich.  249.  And  it 
has  been  held  that  obtaining  signature  of  second  surety  does  not  discharge 
first  surety.  Ward  v.  Hackett  30  Minn.  150,  14  N.  W.  Rep.  578;  Keith  v. 
Goodwin,  31  Vt  268;  Sampson  v.  Barnard,  98  Mass.  859.  Changing  indorser 
Into  guarantor  is  material.    Belden  y.  Hann,  61  Iowa,  42,  15  N.  W.  Rep.  591. 

sio2  Pars.  Gout  720;  Aldous  v.  OomweU,  L.  R.  3  ().  B.  573;  Brown  v.  Pink- 
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for  the  character  of  an  instrument  to  be  affected  by  an  alteration 
which  does  not  touch  the  contractual  rights  set  forth  in  it.  If, 
for  instance,  after  the  execution  and  delivery  of  an  unattested  bond, 
the  obligee  should  fraudulently,  and  with  a  view  to  some  im- 
proper advantage,  procure  a  person  who  was  not  present  at  the 
execution  of  the  instrument  to  sign  his  name  thereto  as  an  attesting 
witness,  the  obligor  would  be  discharged.**^  The  alteration  is  ma- 
terial in  that  it  might  allow  proof  of  the  execution  of  the  bond  by 
proving  such  person's  handwriting."*  So,  also,  it  has  been  held 
in  England  (though  the  contrary  has  been  held  in  this  country) 
that,  though  in  a  bank  note  the  promise  to  pay  made  by  the  bank 
is  not  touched  by  an  alteration  in  the  number  of  the  note,  the 
fact  that  a  bank  note  is  a  part  of  the  currency,  and  that  the  number 
placed  on  it  is  put  to  important  uses  by  the  bank  and  by  the  public 
for  the  detection  of  forgery  and  theft,  causes  an  alteration  in  the 
number  to  be  material,  and  to  invalidate  the  note.***  An  altera- 
tion, therefore,  to  effect  a  discharge  of  the  contract,  need  not  be 
an  alteration  of  the  contract,  but  may  be  an  alteration  of  the  in- 
strument in  any  material  way. 

'^t  is  not  to  the  point  that  the  alteration  be  or  be  not  to  the 
prejudice  of  the  party  against  whom  the  liability  is  sought  to  be 
enforced.  The  courts  will  not  compel  the  execution  of  a  contract 
which  the  parties  have  never  made.     They  will  not  sit  in  judgment 

ham,  18  Pick.  (Mass.)  172;  Hunt  v.  Adams,  0  Mass.  519;  RudesUl  y.  .Jefferson 
Co.,  85  IlL  440;  Houghton  v.  Francis,  20  lU.  244;  First  Nat  Bank  y.  Wolff, 
70  Cal.  09,  21  Pac.  Rep.  551,  748;  Bank  of  Genesee  v.  Patchin  Bank.  13  N.  Y. 
309.  An  alteration,  for  instance,  which  inserts  the  words  "on  demand"  to 
express  the  time  of  payment,  is  immaterial,  where  the  note  fixed  no  time  of 
payment,  since  by  law  it  was  payable  on  demand.    Aldous  y.  Com  well,  snpra. 

221  Adams  v.  Frye,  3  Mete.  (Mass.)  103;  Marshall  y;,Goagler,  10  Serg.  &  U, 
(Pa.)  ItM.  Even  a  promissory  note  may  be  materially  altered  by  the  a43dj- 
ti<Mi  of  the  name  of  an  attesting  witness.  Brackett  y.  Mountfort,  12  Me.  72; 
Thornton  y.  Appleton,  29  Me.  298;  Homer  y.  Wallis,  11  Mass.  310;  Smith  t. 
Dunham.  8  Pick.  (Mass.)  240.  Contra  in  case  of  note.  Fuller  y.  Green,  M 
Wis.  150,  24  N.  W.  Rep.  907  (distinguishing  some  of  the  cases  aboye  cited). 

222  Ante,  p.  508. 

sss  Suffell  V.  Bank,  9  Q.  B.  Diy.  555.  Contra  as  to  bonds.  BlrdsaU  y.  Rus- 
sell, 29  N.  Y.  220;  Elizabeth  y.  Force,  29  N.  J.  Eq.  587. 
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npon  the  question  whether  it  be  to  the  prejudice  of  the  party  ag- 
grieved  or  not"  "* 
By  Whom. 

It  was  at  one  time  held  in  England  that  any  material  alteration 
by  a  stranger  would  discharge  the  contract,  and  even  now  it  seems  to 
be  there  held  that  such  an  alteration  will  operate  as  a  discharge, 
if  it  wajB  made  for  the  benefit  of  a  party  to  the  contract,  and  while 
the  instrument  was  in  the  party's  possession,  whether  the  party 
knew  of  or  consented  to  the  alteration  or  nof  ^  The  doctrine  ia 
not  recognized  to  any  extent,  if  at  all,  in  this  country.  On  the 
contrary,  it  is  held  that  alteration  by  a  stranger,  without  the 
knowledge  or  consent  of  the  parties,  ia  a  mere  spoliation,  and 
does  not  discharge  the  contract*** 
bUeni. 

The  alteration,  to  effect  a  discharge,  must  be  intentional.  An 
alteration  by  accident  or  mistake,  occurring  under  such  circum- 
stances as  to  negative  the  idea  of  intention,  will  not  invalidate  the 
document.^*^     Though  there  are  some  cases  to  the  contrary,  by  the 

st4  Norton,  Bills  ft  N.  188;  Cbappell  v.  Spencer,  23  Barb.  (N.  Y.)  584;  Gard- 
ner V.  Walsh,  5  El.  ft  Bl.  83;  Martin  v.  Thomas*  24  How.  315;  Cobum  v. 
Webb,  56  Ind.  96. 

sasAnsKMi,  Cont.  327;  Pigot's  Case,  11  Rep.  27;  Pattlnaon  v.  Luckley,  L. 
R.  10  Ezch.  330;  Master  v.  Miller,  4  Term  R.  820;  Davidson  v.  Cooper,  11 
Mees.  ft  W.  778,  13  Mees.  ft  W.  343. 

««•  Rees  V.  Oyerbaugh,  6  Cow.  (N.  Y.)  746;  Lewis  v.  Payn,  8  Cow.  (N.  Y.) 
71;  Jackson  v.  Malln.  16  Johns.  (N.  Y.)  283;  Martin  v.  Insurance  Co.,  101  N. 
Y.  496,  5  N.  E.  Rep.  338;  U.  S.  v.  Spalding,  2  Mason,  478,  Fed.  Cas.  No.  16,365; 
Yeager  v.  Musgrave,  28  W.  Va.  90;  Drum  v.  Drum,  133  Mass.  560;  Church  v. 
Fowle,  142  Mass.  12,  6  N.  E.  R^.  764;  Nichols  v.  Johnson,  10  Conn.  192; 
Bigelow  V.  Stilphen,  35  Vt  521;  Ngff  v^  j[omer,  63  Pa.  St  327;  Wickes  v. 
Caulk,  5  Har.  ft  J.  (Md.)  86;  Yogle  v.  Ripp^~  34  111.  100;  Condict  v.  Flower, 
106  111.  105;  Rose  Clare  Lead  Co.  v.  Madden,  54  111.  261;  Den  v.  Wright,  7  N. 
J.  Law,  178;  Hunt  v.  Gray,  35  N.  J.  Law,  227;  Eckert  v.  Louis,  84  Ind.  99; 
Piersol  V.  Grimes,  30  Ind.  129;  Langenberger  v.  Kroeger,  48  CaL  147;  Moore 
V.  Ivers,  83  Mo.  29;  Medlin  v.  Platte  Ca,  8  Mo.  235;  Presberry  v.  Michael,  33 
Ma  542;  Andrews  v.  Calloway.  50  Ark.  868,  7  S.  W.  Rep.  449;  Fullerton  v. 
Sturges,  4  Ohio  St  530. 

stY  Wilkinson  v.  Johnson,  3  Bam.  ft  C.  428;  Raper  v.  Birkback,  15  East  17; 
U.  S.  V.  Spalding,  2  Mason,  478,  Fed.  Cas.  No.  16,365;  Horst  v.  Wagner,  43 
Iowa,  878;  Van  Brunt  v.  Eoff,  35  Barb.  (N.  Y.)  501;  Neff  v.  Homer,  63  Pa. 
8t  327;  Koontz  v.  Kennedy,  Id.  187. 
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weight  of  authority,  in  so  far  as  the  instrument  itself  is  concerned, 
it  is  immaterial  whether  the  alteration  was  with  fraudulent  intent 
or  not  Innocent  but  intentional  alteration  destroys  its  efficacy. 
An  alteration,  however,  without  fraudulent  intent  will  not  prevent 
recovery  on  the  original  consideration  for  the  instrument  Where 
a  bill,  note,  or  other  security  is  given  for  a  valuable  consideration 
existing  independently  of  the  instrument,  an  alteration  of  the  note 
or  bill  in  a  material  part  by  the  holder  without  authority  of  the 
maker  prevents  a  recovery  upon  the  instrument  whether  the  altera- 
tion was  with  or  without  fraudulent  intent"^  If  the  alteration 
was  made  with  fraudulent  intent,  there  can  be  no  recovery,  even 
on  the  original  consideration;  but  such  a  recovery  may  be  had  if 
the  alteration  was  innocent*** 

ConserU. 

Obviously  the  alteration  must  be  made  without  the  express  or  im- 
plied consent  of  the  other  party,  else  it  would  operate  as  a  new 
agreement.  If  it  was  done  with  the  consent  of  the  party  claiming 
a  discharge,  or  without  his  express  consent,  but  to  give  effect  to  the 
intention  of  the  parties,  or  if  it  was  afterwards  ratified  by  him, 
there  is  no  discharge.*'*     It  follows  that  where  there  are  several 

22S  Alderson  v.  Langdale,  8  Bam.  &  AdcO.  660;  Heatb  v.  Blake,  28  S.  G.  406, 
5  S.  E.  Rep.  842;  Wood  v.  Steele,  6  Wall.  80;  Adains  v.  Prye,  3  Mete.  (Mass.) 
103.  Contra,  Van  Brunt  v.  Eoff,  35  Barb.  (N.  Y.)  501.  Signing  as  attesting 
witness.     Thornton  v.  Appleton,  29  Me.  288;  Mllberry  v.  Storer,  TO  Me.  69. 

S20  Norton,  Bills  &  N.  188;  Atkinson  v.  Hawdon,  2  Ad(ri.  &  E.  628;  Meyer  v. 
Huncke,  55  N.  Y.  412;  Nickerson  v.  Swift,  135  Mass.  514;  Booth  v.  Powers^ 
56  N.  Y.  22;  JKountz  v^  KenBedrj_63Pa._St-Jl87;  Hunt  v.  Gray,  35  N.  J.  Law, 
227;  Vogle  v.  kipper,  34  IlL  100;  Morrison  v.  Huggins,  53  Iowa,  76,  4  N.  W. 
Rep.  854;  Krouse  v.  Meyer,  32  Iowa,  566;  Sullivan  v.  Rudisill,  63  Iowa,  15a 
18  N.  W.  Uep.  850;  Smith  v.  Mace,  44  N.  H.  553;  Newell  v.  Mayberry,  3 
lieigh  (Va.)  250;  Gordon  v.  Robertson,  48  Wis.  483,  4  N.  W.  Rep.  578;  Matte- 
son  y.  Ellsworth,  33  Wis.  488;  Alderson  v.  Langdale,  3  Bam.  &  AdoL  G60. 

280  Stoddard  v.  Penniman,  113  Mass.  386;  Tompkins  v.  Corwln,  8  Cow.  (N. 
Y.)  255;  Commercial  Bank  v.  Warren,  15  N.  Y.  577;  Booth  v.  Powers,  56  N. 
Y.  22;_Myer8  v^Nell,  84  Pa,  St  368;  Stiles  v.  Probst,  68  IlL  382;  Hanson  v. 
Crowley,  41  Ga.  303;' Gardiner  v.  Harback.  21  111.  128;  Derby  v.  Thrall,  44 
Yt  413;  Owen  v.  Perry,  25  Iowa,  412;  McRaven  v.  Crisler,  53  Miss.  542;  Na- 
tional Bank  v.  Rising,  4  Hun  (N.  Y.)  783;  Duker  v.  Franz,  7  Bush  (Ky.)  273; 
Speake  v.  U.  S.,  8  Cranch,  28;  Collins  v.  Collins,  51  Miss.  811;  Jackson  v. 
Johnson,  67  Ga.  107.    An  instrument  is  not  avoided  by  Inserting  a  provision 
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promlaon  or  obligors,  and  some  of  them  concient  to  an  alteration, 
those  so  consenting  remain  bound,  but  those  who  do  not  consent 
are  discharged."* 

Ltm  cf  InatruinerU. 

The  loss  of  an  instrument  only  affects  the  rights  of  the  parties 
in  so  far  as  it  occasions  a  difficulty  of  proof,  except  that,  in  case 
of  the  loss  of  a  negotiable  instrument,  the  holder,  if  he  loses  it, 
loses  his  rights  under  it,  unless  he  offer  to  the  party  primarily  liable 
upon  it  an  idemnity  against  possible  claims.^'* 

BAME^BANKBUPTCY. 

286.  Bankruptcy  effects  a  statutoxy  release  from  debts 
and  liabilities  provable  under  the  bankruptcy,  when  the 
bankrupt  has  obtained  from  the  court  an  order  of  dis- 
chsrge. 

Discharge  by  bankruptcy  proceedings  is  statutory,  and  need  not 
be  further  mentioned. 

BEMEDIES  ON  BBEACH  OF  CONTBACT. 

286.  Where  a  contract  is  broken  by  one  of  the  parties, 
the  other  party  acquires,  or  may  acquire,  three  distinct 
rights: 

for  Interest  at  the  rate  it  was  intended  to  bear.  First  Nat  Bank  y.  Carson, 
CO  Mich.  432,  27  N.  W.  Rep.  580;  n<Nr  by  inserting  a  more  specific  description 
of  property  described  therein,  Rowley  y.  Jewett,  56  Iowa,  492,  9  N.  W.  Rep. 
353;  nor  by  filling  blanks  with  the  names  of  parties,  place  of  payment,  or 
otherwise,  as  intended  by  the  parties,  Briscoe  y.  Reynolds,  51  Iowa,  673,  2  N. 
W.  Rep.  529.  SplUer  y.  James,  32  Ind.  202;  OiUaspie  y.  Kelly,  41  Ind.  158; 
Mitchell  y.  Culver,  7  Cow.  (N.  Y.)  336;  Bedllch  y.  Doll,  54  N.  Y.  234;  Van 
Duzen  y.  Howe,  21  N.  Y.  531;  Abbott  y.  Rose^  62  Me.  194;  Johnston  Har- 
vester Co.  y.  McLean,  57  Wis.  258,  15  N.  W.  B^.  177;  Wilson  y.  Henderson, 
9  Smedes  &  M.  (Miss.)  375;  Witte  y.  Williams,  8  S.  C.  290. 

asi  Gardiner  y.  Harbeck,  supra;  Myers  y.  Nell,  supra;  State  y.  Van  Pelt, 
1  Ind.  304;  Warring  y.  Williams,  8  Pick.  (Mass.)  322;  Davis  v.  Bauer.  41 
Ohio  St  257. 

sss  Hansard  v^  Robinson,  7  Bam.  &  C.  90;  Confians  Quarry  Oo.  v.  Parker, 
L.  R-  3  C.  P.  1. 
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(a)  He  may  be  discharged  firom  ftrrther  performance. 

(b)  If  he  has  done  anything  under  the  contract,  he  has 

a  right  to  sue  on  the  qoantom  memit,  a  canse 
of  action  distinct  firom  that  arising  out  of  the 
original  contract,  and  based  upon  a  contract 
created  by  law. 

(c)  He  has  a  right  of  action  on  the  original  contract, 

or  term  of  the  contract  broken,  and  may  main- 
tain: 

(1)  A  suit  to  obtain  damages  for  the  loss  sus- 

tained by  the  breach. 

(2)  A  suit  to  obtain  specific  performance  of  the 

contract  by  the  other  party. 

In  the  preceding  pages  we  have  discnssed  the  rales  governing  the 
discharge  of  contract  by  breaclL  It  remains  now  to  consider 
briefly  the  remedies  which  are  open  to  the  person  injured  by  the 
breach.  We  have  seen  that  if  a  contract  is  discharged  by  the  breach 
the  party  injured  is  exonerated  from  further  performance,  provided 
be  treats  the  breach  as  a  discharge.  Where  he  relies  on  a  dis- 
charge»  his  remedy  is  by  setting  up  his  discharge  as  a  defense  in  anv 
action  that  may  be  brought  by  the  other  party  on  the  contract.  In 
addition  to  his  right  to  a  discharge  from  performance  on  his  part, 
he  has  a  right,  if  he  has  done  anything  under  the  contract,  to  sue  on 
the  quantum  meruit  for  compensation  for  his  partial  performance. 
This  cause  of  action  is  distinct  from  that  arising  out  of  the  original 
contract  It  is  based  upon  a  new  contract,  generally  called  an 
implied  contract,  but  really  a  quasi  contract,  or  contract  created  by 
law,  because  of  the  receipt  by  the  other  party  of  the  benefits  of  such 
performance.**"  In  addition  to  these  rights,  the  party  so  injured 
by  a  breach  has  a  right  of  action  based  upon  the  original  con- 
tract or  term  of  the  contract  broken.  This  remedy  exists  not  onlj 
where  he  is  discharged  by  the  breach,  but  also  where  he  is  not  dis- 
charged, or  where,  though  he  was  entitled  to  claim  a  discharge,  he 
has  preferred  to  waive  such  right,  and  go  on  with  the  contract 
His  remedy  in  this  case  is  of  two  kinds:    (1)  He  may  seek,  Id  a 

231  PoBt,  p.  777. 
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court  of  laW)  to  obtain  damages  for  the  loss  he  has  sustained  by 
himself  taMng  the  initiative  and  bringing  an  action  for  damages, 
or  by  waiting  until  the  other  party  sues  him,  and  then  asserting  his 
right  by  a  counterclaim,  or  cross  action.  He  may  resort  to  this 
remedy  whether  he  claims  a  discharge  by  reason  of  the  other's 
breach  or  not  (2)  He  may,  in  the  second  place,  seek  to  obtain 
specific  performance  of  the  contract  by  the  other  party,  by  bringing 
a  suit  in  equity  for  that  purpose.  Of  course  he  would  not  be 
entitled  to  such  performance  unless  he  performed  the  contract  on 
his  part,  or  offered  to  perform  it,  and  therefore  he  cannot  resort  to 
this  remedy  where  he  claims  a  discharge  from  further  performance. 
Every  breach  of  contract  entitles  the  party  injured  to  damages, 
however  slight  his  injury  may  be.  If  there  is  no  actual  loss,  his 
damages  will  be  but  nominal.  Specific  performance,  on  the  other 
hand,  can  only  be  obtained  in  the  case  of  certain  contracts  and 
under  certain  circumstances.  We  will  only  treat  of  these  two 
remedies  in  the  most  general  way,  and  give  briefly  some  of  the 
elementary  rules,  for  they  do  not  properly  come  within  the  scope 
of  our  work. 

SAME— DAMAGES. 

287.  Every  breach  of  contract  entitles  the  party  injured 
to  sue  for  damages. 

288.  The  rule  as  to  the  measure  of  damages  is  that  the 
plaintiff  is,  so  far  as  money  can  do  it,  to  be  placed  in  the 
same  situation  as  if  the  contract  had  been  performed.  If 
he  has  suffered  no  actual  loss,  he  is  entitled  to  nominal 
damages.    But — 

LIMITATION  OF  BULE— The  damages  recoverable 
are  only  such  as  might  have  been  supposed  by 
the  parties  to  be  the  natural  resiQt  of  the  breach. 
Exceptional  loss  must  be  a  matter  of  special 
terms. 

288.  The  parties  may  assess  the  damages  themselves 
by  provision  in  the  contract,  but  they  cannot  provide  for 
a  penalty. 
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280.  Damages  are  by  way  of  compensatioxi,  and  not  of 
punishment,  and,  as  a  role,  only  the  pecuniary  loss  can 
be  recovered;  but — 

EXCEPTION— There  is  an  exception  in  case  of  the 
breach  of  a  promise  to  marry. 

291.  Dif&culty  in  assessing  the  damages  must  be  met  by 
the  Jury,  but  they  cannot  allow  damages  that  are  purely 
speculative. 

The  damages  awarded  for  a  breach  of  contract  ahoold  represent 
the  loss  actually  sustained,  the  mle  of  the  common  law  being,  as 
stated  above,  that  a  party  who  has  been  injured  by  a  breach  of  con- 
tract ^  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situa- 
tion, with  respect  to  damages,  as  if  the  contract  had  been  per- 
formed.*'"* Every  breach  of  contract  gives  the  injured  party  a 
right  of  action,  and  the  right  to  a  verdict  in  his  favor;  but,  if  no 
actual  loss  at  all  accrues  from  the  breach,  he  is  only  entitled  to  nomi- 
nal damages, — that  is,  ^a  sum  of  money  that  may  be  spoken  of,  but 
that  has  no  existence  in  point  of  quantity."  '** 

Remote  and  ProxinuUe. 

The  mle  just  stated  is  subject  to  the  limitation  that  only  such 
damages  can  be  recovered  as  were  in  the  contemplation  of  the 
partiea  The  breach  of  a  contract  may  result  in  losses  which 
neither  party  contemplated  or  could  contemplate  at  the  time  the 
contract  was  entered  into,  and  the  courts  have  striven  to  lay  down 
rules  by  which  the  limit  of  damages  may  be  ascertained.  The 
limit  must  depend  upon  the  nature  of  the  particular  contract,  and 
only  the  most  general  rules  can  be  laid  down.  It  is  said  that 
''the  damages  to  which  the  plaintiff  is  entitled  are  such  as  might 
have  been  supposed  by  the  parties  to  be  the  natural  result  of  a 
breach  of  the  contract;    such  as  might  have  been  in  their  con- 

M«  Per  Parke,  B.,  in  Robinson  v.  Harman,  1  Exch.  855;  Griffin  v.  Golver. 
16  N.  Y.  489;  Cutting  v.  Railway  Ck>.,  IB  AUen  (Mass.)  381;  Croncher  v.  Oak- 
man,  3  AUen  (Mass.)  185. 

sBfi  Per  Maule,  J.,  in  Beaumont  v.  Oreathead,  2  G.  B.  494;  Excelsior  Needle 
Co.  V.  Smith,  61  Conn.  56.  23  Atl.  Rep.  693;  Horton  v.  Bauer.  129  N.  Y.  14& 
29  N.  E.  Rep.  1;  WatU  v.  Weston,  62  Fed.  Rep.  136;  Barnes  v.  Brown,  130 
N.  Y.  372,  29  N.  E.  Rep.  760;  Weber  v.  Squier,  51  Ma  App.  601. 
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templatlon  when  the  contract  was  made.''***  Any  special  loss 
which  might  accrne  from  a  breach  of  contract,  but  which  would 
not  naturally  and  obviously  flow  therefrom,  must,  to  be  recover- 
able, be  expressly  provided  for  in  making  the  contract.  In  a 
leading  English  caae,**^  generally  approved  and  followed  in  this 
country,  the  rules  were  thus  stated:  That  where  a  party  has 
broken  his  contract  the  damages  which  the  other  party  should  re- 
cover should  be  (1)  such  as  may  fairly  and  reasonably  be  consid- 
ered to  arise  naturally — ^that  is,  according  to  the  usual  course  of 
things — ^from  the  breach,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  its  breach;***  that 
<2)  if  the  damages  arose  out  of  special  circumstances,  communicated 
and  so  known  to  both  parties  when  the  contract  was  made,  the 
damages  which  the  parties  would  reasonably  contemplate  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  the  breach 
of  a  contract  under  those  special  circumstances  so  known  and  com- 
municated;*** but  (3)  if  the  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he  at  the  most  could 

M«  Anson,  Cent  810;  Hadley  v.  Bazendale,  9  Bzch.  841;  Grebert-Borgnls 
V.  Nugent,  15  Q.  B.  Div.  85. 

s*T  Hadiey  v.  Bazendale,  supra. 

t«s  Gutting  V.  Railway  Co.,  13  Allen  (Mass.)  381;  Clark  v.  Moore.  3  Mich. 
63;  Carnegie  t.  Holt  (Mich.)  58  N.  W.  Rep.  623;  Booth  v.  MiU  Co..  CO  N.  Y. 
487;  HamUton  v.  McPherson,  28  N.  Y.  72;  Swain  v.  Schieffelin.  134  N.  Y.  471, 
31  N.  E.  Rep.  1025;  Blagen  v.  Thompson,  23  Or.  239,  31  Pac.  Rep.  647;  Flem- 
ing y.  Beck,  48  Pa.  St  300;  True  v.  Telegraph  Co.,  60  Me.  9;  Hurd  y.  Duns- 
more,  63  N.  H.  171. 

»•  Booth  y.  MiU  Co.,  60  N.  Y.  487;  Hammer  y.  Schoenfelder,  47  Wis.  455,  2 
N.  W.  Rep.  1129;  Shepard  y.  Gaslight  Co.,  15  Wis.  318;  King  y.  Woodbridge. 
^  Yt  566;  Smith  y.  Railroad  Co.,  12  Allen  (Mass.)  531;  lUinois  Cent  R.  Co. 
y.  Cobb,  64  IlL  128.  This  rule  has  been  criticised,  but  the  criticism  is  con- 
fined to  the  character  of  the  notice  or  communication  of  the  special  circum- 
stances. Some  of  the  courts,  in  commenting  on  it,  haye  held  that  "a  bare 
notice  of  special  consequences  which  might  result  from  a  breach  of  the  con- 
tract, unless  under  such  circumstances  as  to  imply  that  it  formed  the  basis 
of  the  agreement,  would  not  be  sofflcient"  Booth  y.  MIU  Co.,  supra;  Bridges 
y.  Stlckney,  88  Me.  361;  McKinnon  y.  McBwan.  48  Mich.  108,  48  N.  W.  Rep. 
106;  Snell  y.  Cottlngham,  72  111.  161;  Friend  &  T.  Lumber  Co.  y.  MUler,  67 
Cal.  464,  8  Pac  Rep.  4a 
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only  be  supposed  to  hare  had  in  his  contemplation  the  amonnt  of 
injury  which  would  arise  generally,  and  in  the  great  multitude  of 
cases  not  affected  by  any  such  special  circumstances.*^ 

VtTuItdtVe,  Punitice,  or  Eliemplary  Damage$, 

Damages  in  an  action  for  breach  of  contract  are  by  way  of  com- 
pensation for  the  loss  sustained  by  the  breach,  and  never  by  way  of 
punishment;  and  the  plaintiff,  therefore,  cannot  recover  more  than 
his  pecuniary  loss.  This  is  the  general  rule,  but  it  is  subject  to  an 
exception  in  case  of  a  breach  of  promise  of  marriage.  In  such  a 
case,  if  the  promise  was  broken  abruptly,  and  under  humiliating 
circumstances,  or  if  the  defendant  acted  maliciously  and  in  a  way 
to  injure  the  plaintiff's  character,  exemplary  damages  may  be  re> 
covered.*** 

Asaesmnent  by  the  Parties. 

The  parties  to  a  contract  frequently  assess  the  damages  at  which 
they  rate  a  breach  of  the  contract  by  one  or  both  of  them,  and  intro> 
duce  their  assessment  into  the  terms  of  the  contract  They  have  the 
right  to  do  this,  but,  as  we  have  already  seen,  they  cannot  provide 
for  a  penalty  to  be  paid  by  the  one  who  shall  break  the  contract*** 
Diffieutiies  in  AssessmerU — Speculatire  Damages. 

Difficulties  may,  and  very  frequently  do,  arise  in  assessing  the 
damages  for  a  breach  of  contract;  but  it  would  seem  that  this  fact 
should  not  disentitle  the  plaintiff  from  having  an  attempt  made  to 
assess  theniL  It  has  accordingly  been  held  in  England  and  in  some 
of  the  states  that  the  mere  fact  that  the  ascertainment  of  the  dam- 
ages is  difficult  cannot  deprive  him  of  his  right  to  whatever  damages 
he  has  suffered  as  the  natural  consequence  of  the  breach;  that  the 
difficulty,  when  it  arises,  must  be  met  by  the  jury.  Thus,  where  a 
manufacturer,  who  was  in  the  habit  of  sending  his  goods  for  ex- 
hibition to  agricultural  shows,  and  made  a  profit  by  the  practice, 

340  Thomas  y.  RaUway  Gou,  62  Wis.  642,  22  N.  W.  Rep.  827;  Buffalo  Barb- 
Wire  Ca  V.  PhlUlps,  04  Wis.  338,  25  N.  W.  Rep.  208. 

s«i  S^thard  v.  Rezford,  6  Cow.  (N.  Y.)  254;  Thorn  y.  Knapp,  42  N.  Y.  474; 
Johnson  v.  Travis*  33  Minn.  231,  22  N.  W.  Rep.  624;  McPherson  v.  Ryan,  5& 
Mich.  33,  20  N.  W.  Rep.  321;  Hnsrhes  v.  Nolte.  7  Ind.  App.  S26,  34  N.  B.  Rep. 
745.  As  to  when  exemplary  damages  cannot  be  allowed  in  sncb  an  actioD* 
■ee  Clement  v.  Brown  (Minn.)  59  N.  W.  R^.  196. 

a4s  Ante,  p.  598. 
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intrusted  goods  to  a  carrier  to  be  sent  to  a  show,  under  circumstances 
which  should  have  brought  his  object  to  its  notice,  and  they  de- 
layed the  goods  so  that  they  were  too  late  for  exhibition,  it  was  held 
that,  though  the  ascertainment  of  damages  was  difficult  and  specu- 
latiye,  this  was  no  reason  for  not  giving  damages.***  This  rule, 
however,  is  not  generally  recognized.  In  most  of  the  states  it  is 
held  that  profits  which  would  have  been  realized  but  for  the  breach 
of  contract,  if  they  are  proven  with  a  sufficient  degree  of  certainty, 
may  be  allowed  as  a  proper  element  of  damages,  but  not  if  they 
are  not  so  proven,  but  are  only  conjectural.  Under  no  circumstances 
can  speculative  or  contingent  profits  be  recovered.*** 

BAM£^-SFECIFIC  PERFORMANCE. 

292.  A  suit  in  equity  will  lie  for  spedfle  performance 
of  a  contract,  except — 

EXCEPTIONS— (a)  Where  there  is  an  adequate  rem- 
edy at  law. 
(b)  Where  the  matter  of  the  contract  is  such  that 
the  court  cannot  supervise  and  insure  perform- 
ance. 

The  allowance  of  damages  for  breach  of  contract  is  not  always 
adequate  to  the  loss  sustained,  and  therefore  a  party  cannot  always 
obtain  an  adequate  remedy  for  breach  of  contract  in  the  courts  of 
common  law\  These  courts  have  no  power  to  compel  specific  per- 
formance, and  specific  performance  is  often  the  only  adequate 

«4«  Simpson  ▼.  Railway  Co.,  1  Q.  B.  Div.  274.  And  see  Wakeman  ▼.  Manu- 
tecturing  Co.,  101  N.  Y.  205,  4  N.  E.  Rep.  264. 

***  Grlffia  V.  Colver,  16  N.  Y.  489;  Dennis  v.  Maxfleld.  10  Allen  (Mass.)  138; 
U.  S.  ▼.  Behan,  110  U.  S.  338,  4  Sup.  Ct  Rep.  81;  Brigbam  y.  Carlisle,  78  Ala. 
243;  Union  Refining  Co.  v.  Barton,  77  Ala.  148;  Falrchlld  v.  Rogers,  32  Minn* 
269.  20  N.  W.  Rep.  191;  Martin  v.  Deetz  (Cal.)  36  Pac.  Rep.  368;  White  ▼. 
Miller,  71  N.  Y.  118;  Aetna  Ins.  Co.  ▼.  Nexsen,  84  Ind.  347;  Goodrich  v.  Hub- 
bard, 51  Mich.  62,  16  N.  W.  Rep.  232;  AUis  y.  McLean,  48  Mich.  428,  12  N. 
W.  Rep.  640;  Koch  y.  Merk,  48  111.  App.  26;  Howe  Mach.  Co.  y.  Bryson,  44 
Iowa,  159;  Hubbard  y.  Russell,  51  Conn.  423;  Rice  y.  Candle,  71  Ga.  G05; 
lAfWiB  y.  Insurance  Co..  61  Mo.  534.  Only  reasonable  certainty  is  required. 
Ti*nne8see  &  C.  R.  Co.  y.  Danforth  (Ala.;  13  South.  Rep.  51. 
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remedy.  This  remedy,  however,  is  giyen  by  courts  of  equity.  They 
can  enforce  a  promise  to  do  a  thing  by  a  decree  for  specific  pe^ 
formance,  and  a  promise  to  forbear  from  doing  a  thing  by  an  in- 
junction.    These  remedies  are  peculiar  to  courts  of  equity. 

The  exercise  of  this  jurisdiction  by  courts  of  equity  is  limited  hj 
certain  rules,  some  of  which  we  have  already  noticed  in  other  con- 
nections. Thus  we  have  seen  that  defects  in  the  formation  of  a 
contract  affords  an  answer  to  a  claim  for  specific  performance; 
that  the  remedy  is  refused  in  case  of  a  gratuitous  promise,  though 
made  under  seal;  and  that  an  infant  cannot  obtain  specific  perform- 
ance of  a  contract  which  cannot  be  enforced  against  him.'^  There 
are  many  details  of  the  subject  into  which  it  is  impossible  for  us  to 
go,  the  subject  being  one  relating  more  peculiarly  to  the  jurisdiction 
of  courts  of  equity  than  to  contracts.  We  can  only  deal  with  it 
in  a  very  general  way.  The  general  limitations  on  the  employment 
of  this  remedy  are  that  it  will  not  lie  (1)  where  the  common-law 
remedy  of  damages  is  adequate  to  the  loss  sustained,  or  (2)  where 
the  matter  of  the  contract  is  such  that  the  court  cannot  supervise 
its  execution. 

Adequate  Remedy  at  Law^ 

The  rule  is  well  settled  that  a  suit  in  equity  for  specific  perform- 
ance will  not  lie  if  there  is  an  adequate  remedy  at  law.  It  will 
only  lie  where  the  loss  cannot  be  compensated  in  damages.***  This 
rule  is  well  illustrated  by  the  different  attitudes  which  the  court 
has  assumed  in  this  matter  towards  contracts  for  the  sale  of  land 
and  contracts  for  the  sale  of  goods.  The  objects  with  which  a  man 
purchases  a  particular  piece  of  land  are  different  from  those  with 
which  he  purchases  goods.  He  may  be  determined,  in  making  the  con- 
tract, by  Ihe  merits  of  the  site,  or  its  neighborhood,  and  these  can- 
not be  represented  by  a  money  compensation.  And  again,  damages 
may  not  prove  a  complete  remedy  to  the  vendor,  for  it  is  only  by 
specific  performance  that  he  can  get  rid  of  all  the  liabilities  at- 

345  Flight  V.  Boliand,  4  Ruas.  20&  And  see  Ten  Byck  t.  Manning  (N.  J.  Eq.) 
27  Ati.  Rep.  900. 

S4t  Campbell  v.  Potter,  147  111.  576,  35  N.  B.  Rep.  361;  American  Box  Macb. 
Co.  V.  Grossman.  61  Fed.  Rep.  888;  Gore  v.  City  of  Blddleford,  85  Me.  398. 
27  AtL  Rep.  261;  Porter  y.  Water  Co.,  84  Me.  106,  24  AU.  Rep.  814;  Townsend 
V.  Vanderwerker,  20  D.  C.  107. 
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tached  to  ownership  of  the  land.  CJourts  of  equity  will  therefore 
generally  grant  specific  performance  of  contracts  for  the  sale  of 
land  at  the  suit  either  of  the  vendor  or  of  the  purchaser.**^  On 
the  other  hand,  goods  of  the  kind  and  quality  that  a  person  wants,, 
and  for  which  he  has  contracted,  are  generally  to  be  purchased 
elsewhere.  Hence  specific  performance  of  a  contract  for  the  sale 
of  goods  will  not  be  decreed,^^*  except  in  the  case  of  specific  chattels^ 
the  value  of  which,  either  from  their  beauty,  the  interest  attaching 
to  them,  or  some  other  cause,  cannot  be  represented  by  damagea*** 

Liability  of  Court  to  Supervise  and  Lxmre  Performance. 

A  court  of  equity  will  not  decree  specific  performance  where  the 
matter  of  the  contract  is  such  that  it  cannot  supervise  or  insure  ita 
execution.  The  court  acts  in  granting  this  remedy  only  where  it 
can  perform  the  very  thing  in  the  terms  specifically  agreed  upon.*** 
This  rule  is  clearly  illustrated  by  the  refusal  of  courts  of  equity 
to  decree  specific  performance  of  contracts  involving  personal  serv- 
ices.'" According  to  the  modem  cases,  it  will  enforce  by  in- 
junction a  promise  by  a  person  not  to  act  in  a  particular  way^ 
but  it  will  not  attempt  by  a  decree  for  specific  i>erformance  to  com- 
pel a  person  to  render  personal  services  in  accordance  with  hi» 
contract,  for  it  could  not,  from  the  nature  of  the  contract,  insure 
execution  of  its  decree.  In  other  words,  where  an  executory  con- 
tract contains  both  positive  and  negative  promises,  and  the  court 
is  unable  to  enforce  the  former  directly,  it  may  nevertheless  enforce 

«47  Eastern  C.  R.  Co.  v.  Hawkes,  5  H.  L.  831,  859;  Johnstcm  v.  Wadsworth 
(Or.)  84  Pac  Rep.  18.  But  courts  of  equity  will  not  even  compel  specific 
perftMinance  of  a  contract  to  buy  land  simply  to  enforce  payment  of  th» 
purchase  money.    Holley  v.  Anness  (S.  0.)  19  S.  E.  Rep.  646. 

S4S  Cuddee  v.  Rutter,  1  P.  Wms.  569.  5  Yin.  Abr.  p.  538,  ^  21;  Lining  v. 
Geddes,  1  McCord,  Eq.  (S.  C.)  304;  <:k>wleB  v.  Whitman,  10  Conn.  121;  Kim- 
ball V.  Morton,  5  N.  J.  Eq.  20;  RoUins  Inv.  Ck>.  v.  George,  48  Fed.  Rep.  776; 
Womack  v.  Smith,  11  Humph.  (Tenn.)  478. 

t40  De  Mattos  v.  Gibson,  4  De  Gex  &  J.  276;  Buxton  v.  Lester,  3  Atk.  384; 
Womack  y.  Smith,  supra. 

sfto  Wilson  V.  Railway  Co.,  L.  R.  9  Ch.  App.  279;  Grape  Creek  Goal  Ca  v» 
Spellman.  39  IlL  App.  630. 

2»i  Lumley  v.  Wagner,  1  De  Ger,  M.  &  G.  616;  Webb  v.  England,  29  Beav. 
44;  Clarks  Case,  1  Blackf.  (Ind.)  122;  Marble  Co.  v.  Ripley,  10  WaU.  339. 
See,  however,  RandaU  v.  Latham,  86  Conn.  4& 
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the  latter  by  an  injonctioiL  Thus  where  a  professional  singer  was 
sued  by  the  proprietor  of  a  theater  for  specific  performance  of  a 
contract  to  sing  at  his  theater  npon  certain  terms^  and  daring  a 
certain  period  to  sing  nowhere  else,  the  court  refused  to  enforce  so 
much  of  the  contract  as  related  to  the  promise  to  sing,  but  en- 
forced the  promise  not  to  sing  elsewhere  by  granting  an  injunc- 
tton.»" 


\ 


8AM£^— DISCHABGE  OF  BIGHT  OF  ACTION. 


293.  The  right  of  action  arising  from  a  breach  of  con 
tract  can  only  be  discharged  in  one  of  three  wajrs: 

(a)  By  the  consent  of  the  parties. 

(b)  By  the  Judgment  of  a  court  of  competent  jurisdic- 

tion. 

(c)  By  lapse  of  time. 

SAME— DISCHABGE  BY  THE  CONSENT  OF  THE  PABTIES. 

284*  Discharge  by  the  consent  of  the  parties  may  take 
place  either— 

(a)  By  release,  which  is  a  gratuitous  waiver  of  the 

right  of   action,   and  must  therefore  be  under 
seal. 

(b)  By  accord  and  satisfaction,  which  is  an  agreement 

to  discharge  the  right  of  action  based  on  a  con- 
sideration which  is  executed. 

Rdeasa. 

A  release  is  a  gratuitous  waiver  by  a  person  of  a  right  of  action 
accruing  to  him  from  a  breach  of  a  promise  made  to  hintL     There 

iM  Lumley  y.  Wagner,  supra.  And  see  DonneU  y.  Bennett,  L.  R.  22  Ch.  Diy. 
835;  Marble  Co.  y.  Ripley,  10  Wall.  339;  McCall  y.  Braham,  16  Fed.  Rep. 
37;  Hoyt  y.  Fuller  (Super.  N  Y.)  19  N.  Y.  Supp.  962;  Duflf  y.  Russell,  133  N. 
Y.  678,  31  N.  E.  Rep.  678;  Cort  y.  Lassard,  18  Or.  221.  22  Pac.  Rep,  1054; 
Port  Clinton  R  Co.  v.  Cleveland  &  T.  R.  Co.,  13  Ohio  St.  544;  Daly  y.  Smith. 
38  N.  Y.  Super.  Ct  158,  49  How.  Pr.  150;  Frank  y.  Brunneman,  8  W.  Va. 
462;  Richardson  y.  Peacock,  26  N.  J.  Eq.  40. 
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is  no  consideration  for  the  waiver,  and  therefore,  to  be  binding,  it 
to  necessary  that  it  shall  be  nnder  seal.'**  As  we  have  seen,  a 
gratnitons  promise  to  forbear  from  the  exercise  of  a  right,  if  it  is 
not  under  seal,  is  not  enforceable.**^ 

Accord  and  Satisfaction, 

An  accord  and  satisfaction  differs  from  a  release  in  the  matter 
of  consideration  and  form.  As  we  have  just  seen,  there  need  be  no 
consideration  for  a  release,  and  it  must  be  under  seal.  An  accord 
and  satisfaction  is  an  agreement,  which  need  not  be  under  seal,  the 
effect  of  which  is  to  discharge  the  right  of  action  possessed  by  one 
of  the  parties  against  the  other.  In  order  to  have  this  effect,  there 
must  be  a  consideration  for  the  promise  of  the  party  entitled  to 
sue.  It  is  further  necessary  that  the  consideration  shall  be  exe- 
cuted in  his  favor,  otherwise  the  agreement  is  an  accord  without 
a  satisfaction.***  The  promisor  must  have  obtained  what  he  bar- 
gained for  in  lieu  of  his  right  of  action,  and  he  must  have  obtained 
something  more  than  a  mere  fresh  arrangement  as  to  the  pay- 
ment or  discharge  of  the  existing  liability.***  If  the  agreement 
to  not  carried  out,  the  effect  is  only  to  substitute  one  cause  of 

S5S  MitcbeU  v.  Hawley,  4  Denio  (N.  Y.)  414;  Jackson  v.  Stackhouse,  1  Ck>w. 
<N.  Y.)  122;  Shaw  v.  Pratt,  22  Pick.  (Mass.)  308;  Hunt  v.  Brown,  146  Mass. 
253,  15  N.  E.  Rep.  587;  IngersoU  y.  Martin,  58  Md.  67;  Kidder  v.  Kidder,  33 
Pa.  St  268. 

«»*  Ante.  pp.  184-194. 

«»  Bayley  t.  Honjan.  3  Bing.  N.  C.  915;  Lynn  v.  Bruce.  2  H.  Bl.  317;  Mitch- 
eU  V.  Hawley,  4  Denio  (N.  Y.)  414;  Daniels  v.  Hallenbeck.  19  Wend.  (N.  Y.) 
408;  Brooklyn  Bank  v.  De  Grauw,  23  Wend.  (N.  Y.)  342;  Kromer  v.  Helm,  75 
N.  Y.  574;  RusseU  v.  Lytlo.  6  Wend.  (N.  Y.)  390;  CosteUo  v.  Cady,  102  Mass. 
140;  Petty  y.  AUen,  134  Mass.  265;  Franklin  Ins.  Cow  v.  HamiU.  5  Md.  170; 
Flack  y.  Garland,  8  Md.  188;  Simmons  y.  Clark.  56  111.  96;  Pettis  y.  Ray,  12 
R.  I.  344;  Hoxsie  y.  Empire  Lumber  Co.,  41  Minn.  548,  43  N.  W.  Rep.  476; 
Morehouse  y.  Bank.  98  N.  Y.  503;  Schlitz  y.  Meyer,  61  Wis.  418,  21  N.  W. 
Rep.  243;  Cobb  y.  Malone,  86  Ala.  571,  6  South.  Rep.  6;  Lankton  y.  Stewart, 
27  Minn.  346,  7  N.  W.  Rep.  360;  Ogilyie  y.  Hallam,  58  Iowa,  714,  12  N.  W. 
Rep.  730;  Browning  y.  Grouse,  43  Mich.  489,  5  N,  W.  Rep.  664;  Troutman  y. 
Lucas,  63  Ga.  466;  Ellis  y.  Bitzer.  2  Ohio.  80;  Frost  y.  Johnson.  8  Ohio,  303; 
Simmons  y.  Hamilton,  56  Cal.  493;  Johnson  y.  Hunt.  81  Ky.  321;  Heming- 
way y.  Stansell,  106  U.  S.  399,  1  Sup.  Ct  Rep.  473;  Tazoo  R.  Co.  v.  Fulton 
(Miss.)  14  South.  Rep.  271. 

M«  McManus  v.  Bank,  L.  R.  5  Ezch.  65. 
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action  for  another,  and  this  might  go  on  indefinitely.'*^  It  is  not 
meant  by  this  that  a  promise  can  never  be  received  as  a  satis- 
faction,  but  simply  that  a  new  promise  to  pay  the  whole  or  a  part 
of  the  existing  debt  cannot  be  so  received.  A  promise  of  something^ 
new,  if  so  received,  may  amount  to  an  accord  and  satisfaction.'*^ 
The  distinction  is  not  very  clear,  and  some  of  the  cases  seem  to 
form  an  exception  to  the  general  rule  requiring  an  accord  to  be 
executed.  The  satisfaction  may  consist,  for  instance,  in  the  ac- 
(luisition  of  a  new  right  against  the  debtor,  as  the  receipt  from  him 
of  a  negotiable  instrument  in  lieu  of  payment;'**  or  of  new  rights 
against  the  debtor  and  third  persons,  as  in  the  case  of  a  composition 
with  creditors;  '**  or  of  something  different  in  kind  from  that  which 
the  debtor  was  bound  by  the  original  contract  to  perform;"*  but 
it  must  have  been  taken  by  the  creditor  as  satisfaction  for  his 
claim  in  order  to  operate  as  a  valid  discharge.  There  can  be  no 
satisfaction  without  accord  or  agreement  to  that  effect'*' 

As  we  have  seen,  in  treating  of  consideration,  a  promise  by  a 
creditor  to  forego  the  residue  of  the  debt  on  payment  of  a  part  by 
the  debtor  is  without  consideration,,  and  such  a  payment  cannot 
constitute  an  accord  and  satisfaction;  but  if  the  creditor  receives 
a  negotiable  instrument,  or  a  chattel  of  any  value  at  all,  the  element 

t5T  Lynn  v.  Bruce,  2  H.  L.  819.  note  265,  supra. 

sfttBabcock  v.  Hawkinq,  23  Vt  561;  Morehouse  v.  Bank,  08  N.  Y.  503; 
Whitney  v.  Cook.  53  Miss.  551;  Jcmes  v.  Perkins,  20  Miss.  139;  Helm  t. 
Carron,  11  Smedes  &  M.  (Miss.)  361;  Christie  t.  CraJge.  20  Pa.  SL  430:  Brad- 
■haw  V.  Davis,  12  Tex.  336;  Bennett  v.  Hill,  14  R.  I.  322;  Scfaweid^  v.  LAng, 
29  Minn.  254, 13  N.  W.  Rep.  33. 

«»•  Goddard  v.  O'Brien,  9  Q.  B.  Div.  37;  Witherby  v.  Mann,  11  Johna  (N. 
Y.)  518;  Guild  v.  Butler,  127  Mass.  386;  Vamey  v.  Conery.  77  Me.  527, 1  Aa 
Rep.  683;  Yates  v.  Valentine,  71  111.  643;  Gage  v.  Lewis,  68  UL  601;  Mason 
r.  Campbell,  27  Minn.  54,  a  N.  W.  Rep.  405. 

■•0  Ante,  p.  194. 

i«i  Ante,  p.  190. 

st2  Preston  v.  Grant,  34  Yt  201.  To  constitute  an  accord  and  satisfaction 
where  money  is  offered  and  merely  accepted,  the  money  most  have  been  of- 
fered in  satisfaction  of  the  claim  with  such  acts  and  declarations  as  amounted 
to  the  condition  that,  if  accepted,  it  should  be  In  satisfftction,  and  such  that 
the  payee  was  bound  to  understand  that,  if  he  should  take  it,  he  must  take 
it  subject  to  the  condition.  Preston  v.  Grant,  supra;  Boston  Rubber  Ga  f. 
Peerless  Wringer  Ca,  58  Vt  551,  5  AU.  Rep.  407. 
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of  consideration  is  supplied,  and  the  agreement  and  execution 
thereof  by  delivery  of  the  instrument  or  the  chattel  is  an  accord  and 
satisfaction.  We  have  already  fully  considered  this  question,  and 
so  need  not  go  into  it  again.'** 


SAME— DISOHABGE  BY  JUDGMENT. 

286.  The  right  of  a  party  to  sue  for  breach  of  contract 
is  discharged  by  the  final  Judgment  of  a  court  of  compe- 
tent Jurisdiotion  either  in  his  favor  or  against  him.  In 
the  former  case  the  cause  of  action  merges  in  the  Judg- 
ment, while  in  the  latter  the  Judgment  estops  him. 

When  the  party  entitled  to  sue  for  the  breach  of  a  contract  made 
with  him  brings  an  action  in  a  court  of  competent  jurisdiction,  and 
recovers  a  judgment,  bis  right  of  action  is  thereby  discharged.  It 
inerges  in  the  judgment'*^  The  result  of  legal  proceedings  taken 
upon  a  broken  contract  may  be  thus  summarized:  The  bringing 
of  an  action  has  not  of  itself  any  effect  in  discharging  the  right  of 
action.  Another  action  may  be  brought  for  the  same  cause  in 
another  court,  and,  though  proceedings  in  such  an  action  would 
be  stayed,  if  they  are  merely  vexatious^  yet  if  action  for  the  same 
cause  is  brought  in  a  hom^  court  and  in  a  foreign  court,  the  fact 
that  the  defendant  is  being  sued  in  the  latter  would  not  in  any  way 
affect  his  position  in  the  former.^**^  When  the  action  is  pursued  to 
judgment,  a  judgment  adverse  to  the  plaintiff  discharges  the  obliga* 

»•»  Ante,  pp.  18&-198. 

te4  Mason  v.  Eldred,  6  Wall.  231;  Smith  v.  Black,  9  Serg.  A  R.  (Pa,)  142; 
Bank  of  Kortb  America  v.  Wheeler,  28  Ck>nn.  433;  Bendemagle  v.  Oocks^  19 
Wend.  (N.  Y.)  207;  Turner  v.  Plowden.  6  GiU  &  i  (Md.)  52;  Oliver  v.  Holt, 
11  Ala.  574;  Wann  v.  McNulty,  2  Gilm.  (111.)  355;  Boynton  v.  Ball,  105  III 
627;  Pike  t.  McDonald.  32  Me.  418;  Barnes  v.  Gibbs,  31  N.  J.  Law,  317; 
Baker  v.  Baker,  28  N.  J.  Law,  13. 

tM  HoUiater  v.  Stewart,  111  N.  T.  ^4,  19  N.  E.  Rep.  782;  Wood  v.  Gamble,  11 
Gush.  (Mass.)  8;  O'Reilly  v.  Railroad  Co.,  16  R.  L  388, 17  AU.  Rep.  171, 906»  and 
19  AU.  Rep.  244;  Sandwich  Mannfg  Co.  t.  Earl  (Minn.)  57  N.  W.  Rep.  938; 
McJilton  y.  Love,  13  lU.  486;  Sargent  v.  Granite  Co.  (Com.  PI.  N.  Y.)  26  N. 
Y.  Snpp.  737;  Smith  v.  Lathrojg^_44_^.  St.-32fii.  Davis  v,  Morton,  4  Bush 
(Ky.)  442.    This  does  not  apply  to  actions  in  rem* 

LAW  OOMT.— 45 
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tion  by  estoppel.  The  plaintiff  cannot  bring  another  action  for 
the  aame  canae  bo  long  as  the  judgment  stands.***  The  matter  is 
res  judicata.  The  judgment  may  be  reversed  by  a  higher  court, 
or  a  new  trial  granted,  and  the  parties  may  be  remitted  to  their 
original  positions.**^ 

An  adverse  judgment,  in  order  to  discharge  the  obligation  by 
estopping  the  plaintiff  from  reasserting  his  claim,  must  have  pro- 
ceeded upon  the  merits  of  the  case  and  must  be  final.  Where  the 
litigation  has  ended  in  a  discontinuance  or  a  nonsuit,  or  on  demurrer 
for  defect  in  pleading,  so  that  an  actual  decision  on  the  merits 
has  not  been  reached;  or  the  finding  of  a  judge  or  referee  has  not 
passed  into  a  judgment,  and  so  become  absolutely  fixed  and  final, — 
the  proceedings  have  no  conclusive  character,  and  cannot  operate 
as  a  bar.***  So,  if  a  plaintiff  fails  in  his  action  because  he  has 
sued  in  a  wrong  character,  or  had  no  capacity  to  sue,  or  because  he 
sued  at  a  wrong  time,  as  in  case  of  an  action  brought  before  fulfill- 
ment of  a  condidcn  in  the  contract,  such  as  the  expiration  of  a 
period  of  credit  on  the  sale  of  goods, — ^a  judgment  proceeding  <Jn 
these  grounds  will  not  prevent  him  from  succeeding  in  a  second 
action.***  It  is  also  necessary  that  the  judgment  shall  have  been 
rendered  by  a  court  of  competent  jurisdiction  and  shall  be  otherwise 

•••Patrick  V.  Shaffer,  94  N.  Y.  423;  Noi;ton  v.  Doherty,  3  Gray  (Mass.) 
872;  Winslow  v.  Stokes,  8  Jones  (N.  C.)  285;  Russell  y.  Place,  S4  U.  S.  606; 
Cromwell  v.  Sac  Co.,  Id  351;  Nlspel  v.  Laparle,  74  lU.  306. 

tcT  Clark  v.  Bowen,  22  How.  270;  Mattingly  v.  Lewlssohn  (Moot)  35  Pac. 
Rep.  111. 

>••  Webb  V.  Buckelew.  82  N.  Y.  555;  Audubon  y.  Insurance  Co.,  27  N.  Y. 
216;  Leonard  y.  Baiker,  5  Denio  (N.  Y.)  220;  Atkins  v.  Anderson,  63  Iowa. 
739, 19  N.  W.  Rep.  323;  Taylor  y.  Larkln,  12  Mo.  103;  Gould  y.  Railroad  Co.. 
91  U.  S.  526;  Llnlngton  y.  Strong,  111  IlL  152;  Gage  v.  Bwlng,  114  111.  15,  2S 
N.  E.  Rep.  379;  Schurmeler  v.  Johnson,  10  Minn.  319  (Gil.  250);  Haws  y. 
Tieman,  53  Pa.  St  192;  Gallup  y.  Lichter  (Colo.  App.)  35  Paa  Rep.  985; 
Baugh  V.  Baugh,  4  Bibb  (Ky.)  556;  Pierce  y.  Hilton  (Cal.)  36  Pac  Rep.  595; 
Siyers  v.  Siyers,  97  Cal.  518,  32  Pac.  Rep.  571.  If  a  decision  dismissing  oa 
demurrer  was  on  the  merits,  the  Judgment  is  res  Judicata.  Connecticut  Mat 
Life  Ins.  Co.  y.  Smith,  117  Mo.  261,  22  S.  W.  Rep.  623. 

f9  Bull  y.  Hopkins,  7  Johna  (N.  Y.)  22;  McFarlane  y.  Cushman,  21  Wia 
400;  Brackett  y.  People,  115  HI.  29,  3  N.  E.  Rep.  723;  Rodgers  v.  Leyy,  36 
Neb.  601,  54  N.  W.  Rep.  1080;  Baxter  y.  Aubrey,  41  Mich.  13,  1  N.  W.  Rep. 
897;  Wood  y.  Faut  55  Mich.  185,  20  N.  W.  Rep.  897. 
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valid.*^*  As  has  been  said,  if  the  plaintiff  succeeds,  and  obtains 
judgment  in  his  favor,  the  right  of  action  merges  in  the  judgment, 
and  is  discharged.  A  new  obligation  arises  in  the  judgment,  a  form 
of  the  so-called  '^contract  of  record, — a  quasi-contractual  obliga- 
tion.'' The  obligation  arising  from  the  judgment  may  be  dis- 
charged by  payment  of  the  judgment  debt,  or  by  satisfaction  ob- 
tained by  the  creditor  from  the  property  of  the  debtor  by  the  pro- 
cess of  execution,  or  an  action  quasi  ex  contractu  may  be  brought 
apon  it 

SAME— LAPSE  OF  TIME. 

286.  Lapse  of  time  may  affect  the  remedy  of  the  parties 
to  a  contract,  but,  in  the  absence  of  statutory  provision, 
it  cannot  affect  their  rights. 

297.  In  all  the  states  there  are  statutes  of  limitation 
barring  actions  on  contracts  unless  they  are  brought 
i^thin  a  prescribed  time. 

Laches  may  bar  the  right  to  relief  in  equity,*^^  and  at  law  a  cred- 
itor's delay  in  asserting  his  claim  may  raise  a  rebuttable  presump- 
tion that  the  debt  is  paid;'^'  but,  aside  from  this,  lapse  of  time, 
in  the  absence  of  express  statutory  provision,  does  not  affect  the 
rights  of  the  parties  to  a  contract  The  rights  arising  from  a  con- 
tract are  of  a  permanent  and  indestructible  character,  unless  either 
from  the  nature  of  the  contract  or  from  its  terms  it  is  limited  in 

aw  Hlckey  v.  Stewart,  3  How.  750;  StoweU  y.  Chamberlain,  60  N.  Y.  272; 
Reading  t.  Price,  8  J.  J.  Marsh.  (Ky.)  62;  Ditch  v.  Edwards,  1  Scam.  (111.) 
127;  Mount  v.  Scholes,  120  111.  a04,  11  N.  E.  Rep.  401;  Richardson  y.  Aiken, 
SI  IlL  221;  Oleson  y,  Merrihew,  45  W1&  397;  Dalley  t.  Sbarlcey,  29  Mo.  App. 
518;  Hancock  v.  Flynn  (Sup.)  8  N.  Y.  Supp.  133. 

S71  Eads  V.  Williams,  4  De  Gex,  M.  &  G.  674;  Southcombe  t.  Bishop,  6  Hare, 
213;  SeculoTltch  v.  Morton  (Cal.)  36  Pac  Rep.  387;  Rogers  v.  Van  Nortwick 
(Wis.)  58  N.  W.  Rep.  757;  Hogan  v.  Kyle,  7  Wash.  595,  35  Pac.  Rep.  399;  Co- 
canaugher  v.  Green  (Ky.)  20  S.  W.  Rep.  542;  Rogers  t.  Saunders,  16  Me.  92; 
Patterson  v.  Martz,  8  Watts  (PajL3Il, 

ST2  Williams  V.  Mitchell,  IiTmo.  300,  20  S.  W.  Rep.  647;  Knight  t.  McKln- 
ney,  84  Me.  107,  24  Atl.  Rep.  744;  Wanmaker  v.  Van  Busklrk,  1  N.  J.  Eq. 
685;  Atkinson  t.  Dance,  9  Yerg.  (Tenn.)  424;  Stover  v.  Duren,  3  Strob.  {S. 
C)  448;   Walker  y.  Emerson,  20  Tex.  706. 
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point  of  duration.*'*  But  though  the  rights  arising  from  contract 
are  of  this  permanent  character,  the  remedies  arising  from  their 
violation  are  by  statutory  provision  in  all  of  the  states  withdrawn 
after  a  certain  lapse  of  time.  Such  statutes  are  known  as  the 
^'statutes  of  limitations."  These  statutes  vary  somewhat  in  the 
different  states,  and  we  cannot  set  them  out  We  can  only  mention 
them  in  a  general  way,  and  call  attention  to  the  most  general  provi- 
sions and  rules,  leaving  it  for  the  student  in  this  connection  to 
consult  the  statutes  and  decisions  of  his  own  state. 

It  is  provided  by  statute  in  all  the  states  that  actions  on  con- 
tracts must  be  brought  within  a  certain  number  of  years,  or  be 
barred.  The  time  limited  varies  in  the  different  states.  In  some 
states  no  distinction  with  respect  to  the  time  limited  is  made  be- 
tween the  different  kinds  of  contracts,  while  in  others  such  a  dis- 
tinction is  made.  The  statute  begins  to  run  against  a  right  to  sue 
as  soon  as  the  cause  of  action  arises  or  acmes,  and  continues  to  run 
until  the  action  is  barred,  unless  the  case  falls  within  one  of  the 
exceptions  to  be  hereafter  mentioned. 

Commencement  of  Action. 

It  is  generally  provided  that  an  action  is  commenced  against 
each  defendant,  so  as  to  stop  the  running  of  the  statute  in  his  favor, 
at  the  time  the  summons  is  served  on  him,  or  on  a  codefendant  who 
is  a  joint  contractor,  or,  in  some  states,  otherwise  united  in  interest 
with  him;  and  it  is  provided  in  some  jurisdictions,  with  certain 
limitations,  that  an  attempt  to  commence  an  action  is  equivalent 
to  its  commencement  when  the  summons  is  delivered  to  the  proper 
officer  with  the  intent  that  it  shall  be  actually  served.  If  an  action 
is  commenced  within  the  time  prescribed,  and  judgment  given  there- 
in for  the  plaintiff,  and  the  judgment  is  arrested  or  reversed  on  error 
or  appeal,  the  plaintiff  is  allowed  to  commence  a  new  action  within 
a  certain  time  after  such  reversal  or  arrest 

Disabilities  and  Exceptions. 

Though,  as  a  rule,  the  statute  begins  to  run  as  soon  as  the  cause 
of  action  accrues,  and  continues  to  run  until  the  bar  is  complete, 
there  are  certain  circumstances  which  suspend  its  operation.     It  is 

STS  Anson,  Cant  316;  UaneUy  lly.  &  Dock  Ga  v.  London  &  N.  W.  R7.  Oo.. 
L.  R.  7  H.  L.  QQO,  at  page  5(S7. 
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genei-allj  prorided  that  infancy,  coYerture,  Insanity,  or  imprison- 
ment shall,  where  the  person  entitled  to  sue  is  affected  by  any  of 
these  disabilities  when  the  cause  of  action  accrues,  suspend  the 
operation  of  the  statute  until  the  disability  is  removed.  The  dis- 
ability must  exist  at  the  time  the  cause  of  action  accrues.  A 
disability  arising  after  the  period  of  limitation  has  commenced  to 
run  will  not  affect  the  operation  of  the  statute.  When  two  or  more 
disabilities  exist  when  the  cause  of  action  accrues,  the  statute 
does  not  b^n  to  run  until  they  are  all  removed. 

As  a  rule,  ignorance  that  a  right  of  action  exists  will  not  sus- 
pend the  operation  of  the  statute.  Where,  however,  that  Ignorance 
was  produced  by  the  fraud  of  the  defendant,  and  no  reasonable 
diligence  would  have  enabled  the  plaintiff  to  discover  that  he  had  a 
cause  of  action,  the  statutory  period  commences  with  the  dis- 
covery of  the  fraud. 

It  is  generally  provided  that  if,  when  the  cause  of  action  ac- 
crues against  a  person,  he  is  out  of  the  state,  the  action  may  be  com- 
menced within  the  time  limited  after  his  return  into  the  state;  and 
if,  after  the  cause  of  action  accrues,  he  departs  from  and  resides  out 
of  the  state,  the  time  of  his  absence  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action. 

It  is  provided  in  some  states  that  an  action  cannot  be  there  main- 
tained  on  a  cause  of  action  which  arose  in  another  state,  territory,  or 
foreign  country,  if  by  the  laws  of  that  country  an  action  cannot  be 
there  maintained  by  reason  of  the  lapse  of  time,  but  an  exception  is 
made  in  the  case  of  causes  of  action  in  favor  of  citizens  of  the  state 
who  have  had  it  from  the  time  it  accrued.  In  the  absence  of  such 
a  provision,  the  courts  do  not  necessarily  give  effect  to  the  statute 
of  a  sister  state  or  of  a  foreign  country. 

It  is  generally  provided  that  if  a  person  entitled  to  bring  an  action 
dies  before  the  expiration  of  the  time  limited,  and  the  cause  of 
action  survives,  an  action  may  be  commenced  by  his  x>ersonal  repre- 
sentatives after  the  expiration  of  that  time  and  within  a  certain 
period  from  his  death;  and  that,  if  a  person  against  whom  an  action 
may  be  brought  dies  before  the  expiration  of  the  time  limited, 
and  the  cause  of  action  survives,  an  action  may  be  commencen 
against  his  representatives  after  the  expiration  of  that  time,  and 
within  a  certain  time  after  the  issuing  of  letters  testamentary  or 
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of  administration,  a.  certain  period  is  also  allowed  between  tbe 
death  of  a  person  and  the  granting  of  letters,  which  is  not  to  be 
taken  as  part  of  the  scatntory  period. 

AchiQidedgmeni  and  JSew  Promise. 

In  some  cases  the  statute  of  limitations  may  be  so  framed  as  not 
merely  to  bar  the  remedy,  but  to  extinguish  the  right;  but  ordi- 
narily it  is  only  the  remedy  that  is  affected,  and  therefore  the  right 
of  action,  after  it  has  become  barred,  may  be  revived.  Where  a 
simple  contract,  for  instance,  has  resulted  in  a  money  debt,  the  right 
of  action  may  be  revived  by  subsequent  acknowledgment  or 
promise.  In  some  jurisdictions  there  are  statutory  provisions  re- 
quiring that  the  acknowledgment  or  promise,  to  be  effectual,  must 
be  in  writing,  signed  by  the  party  to  be  charged  or  his  duly-author- 
ized agent  The  sort  of  acknowledgment  or  promise  which  has 
been  held  to  be  requisite  in  order  that  a  simple  contract  debt  may  be 
revived  so  as  to  start  the  running  of  the  statute  anew  has  been  thus 
described :  ''There  must  be  one  of  these  three  things  to  take  the  case 
out  of  the  statute:  Either  there  must  be  an  acknowledgment  of 
the  debt,  from  which  a  promise  to  pay  is  to  be  implied;  or,  secondly, 
there  must  be  an  unconditional  promise  to  pay  the  debt;  or,  thirdly, 
there  must  be  a  conditional  promise  to  pay  the  debt,  and  evidence 
that  the  condition  has  been  performed.^'  *''*  The  application  of  this 
principle  must  in  every  case  turn  on  questions  of  construction  of 
the  promisor's  words.     It  is  a  matter  of  construction. 

Same — Pari  PaymenU 

A  debt  barred  by  the  statute  may  also  be  revived  by  a  part 
payment     A  payment  on  account  of  the  principal,  or  a  payment 

ST«  In  re  River  Steamer  Co.,  6  Ch.  App.  822,  at  page  828.  Some  of  the  courts 
have  held  that  a  mere  acknowledgment  of  tbe  debt  as  existing  is  sufficient 
to  remove  tbe  bar  of  tbe  statute,  even  tbougb  tbere  may  be  an  express 
declaration  of  intention  not  to  pay  it;  but  most  courts  hold  that  this  is  not 
enough  (regarding  the  statute  as  one  of  repose  rather  than  one  of  presump- 
tion), but  that  the  acknowledgment  must  be  of  such  a  nature  as  to  show  that 
the  debtor  intended  to  promise  to  pay.  Biddel  y.  Brizzalara,  ^  Cal.  854, 30  Pac. 
Rep.  609;  Phelan  v.  Fitzpatrick,  84  Wis.  240,  54  N.  W.  Rep.  614;  Heaiy  t. 
Schwartz.  1B5  Pa.  St  154  25  Ati.  Rep.  1078;  Perry  t.  Chesley,  77  Me.  398; 
Hussey  v.  Elirkman,  95  N.  C.  63.  As  to  conditional  promises,  see  Boynton  t. 
Moulton,  150  Mass.  248,  34  N.  E.  Bep.  361. 
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of  interest  on  the  debt,  will  take  the  contract  ont  of  the  statute. 
It  is  expressly  provided  by  most,  if  not  all,  of  the  statutes  requiring 
a  new  promise  or  acknowledgment  to  be  in  writing,  and  signed  by 
the  promisor  or  his  agent,  that  nothing  therein  contained  shall 
take  away  or  lessen  the  effect  of  such  part  payments.  The  pay- 
ment, to  have  the  effect  of  reviving  the  debt,  must  be  made  with 
reference  to  the  original  debt,  and  in  such  a  manner  as  to  amount 
to  an  acknowledgment  of  it'^* 

27S  Waters  v.  Tompkins,  2  Gomp.,  M.  ft  K.  722;  Miner  ▼.  Lorman,  66  Mich. 
212,  22  N.  W.  Rep.  205;  State  v.  Ck>rUe8,  47  N.  J.  Law,  108;  Sean  v.  HickUn, 
3  Colo.  App.  331,  33  Pac  Rep.  137;  Benton  v.  HoUand,  58  Vt  633,  3  Aa  Rep. 
322;  Blaakower  v.  Steel,  23  Or.  106,  31  Pac.  Rep.  258. 
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CHAFTEB  XTT. 

AGENCY.  . 

29a  Creation  of  the  BeUtloii-<3apaelt7  of  Parties. 

298.         How  the  Relation  may  Ariae. 
800^301.         Form  of  Authority. 

S02.         Agency  by  BstoppeL 

803.         Ratiflcation. 

804^805.  Bffect  of  Belatioii-Righti  and  LiablUtiea  of  Principal  and  Agent 
inter  Se. 

806.  Rights  and  Liabilities  as  to  Third  Persons-Named  Principal 

807.  Name  of  Principal  Undisclosed. 

808.  Existence  of  Principal  Undisclosed. 

809.  Fraud  of  Agent 

810.  Determination  of  the  Relation. 

In  dealing  with  the  operation  of  contract  we  noted  that  thongb 
one  person  cannot,  by  contract  with  another,  confer  rights  or  hn- 
pose  liabilities  upon  a  third,  yet  that  one  person  may  represent 
another  as  being  employed  by  him  for  the  purpose  of  bringing 
him  Into  legal  relations  with  a  third.  Employment  for  this  purpose 
is  called  "agency.**  The  employer  Is  called  the  "principal,**  and 
the  employed  his  "agenf*  In  dealing  with  the  subject  we  shall 
consider  (1)  the  mode  in  which  the  relation  of  principal  and  agent 
is  formed;  (2)  the  effects  of  the  relation  when  formed;  and  ^)  the 
mode  in  which  the  relation  is  brought  to  an  end. 

OBEATION  OF  THE  BEI.ATION—0APA0ITY  OF  PARTIBS. 

288.  Any  one  may  be  an  agent,  but  no  one  oan  appoint 
an  agent  unless  he  is  otherwise  capable  of  contracting. 

The  contract  between  principal  and  agent  by  which  the  relation 
is  formed  is  like  any  other  contract,  in  so  far  as  the  principal  is  con- 
cerned, in  requiring  capacity  to  contract  A  person  who  is  In- 
capable of  entering  into  a  ralid  contract  is  Incapable  of  employing 
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an  agent  to  enter  Into  contracts  for  him.     Anj  one,  howeyer,  may 
be  an  agent,  whether  he  haa  capacity  to  contract  or  not^ 


SAME— HOW  THE  RELATION  MAY  ABI8K 

299.  The  relation  of  principal  and  agent  may  arise— 

(a)  By  actual  agreement  of  the  parties,  ovidenoed 

by  words  or  by  conduct;  and  this 
may  be: 

(1)  By  the  offer  of  a  promise  for  an  act  and 

performance  of  the  act;  or  from  con- 
sideration executed  upon  request. 
Oases  of  gratuitous  agency  are  within 
tfiiiff  class. 

(2)  By  the  offer  of  an  act  for  a  promise,  or 

by  the  acceptance  of  an  executed  con- 
sideration. Such  are  cases  of  ratifi- 
cation. 

(3)  By  the  offer  of  a  promise  for  a  promise, 

resulting  in  mutual  promises. 

(b)  By  law,  from  necessity  and  without  actual 

agreement,  or  quasi  ex  contractiu 

(1)  A  wife,  for  instance,  wrongfully  left  by 

her  husband  without  means  of  sup- 
port, may  supply  her  wants  upon  his 
credit. 

(2)  A  common  carrier,  or  the  master  of  a 

vessel,  under  certain  circumstances, 
may  bind  his  employer;  and  the  con- 
signee of  goods  not  ordered,  or  not  in 
accordance  with  sample,  may  under 
some  circumstances  sell  them  on  ac- 
count of  the  consignor. 

t  Mechem,  Ag.  H  44-68;  GoTernor  y.  Dalley,  14  Ala.  469;  Lyon  ▼.  Kent,  45 
Ala.  656;  Talbot  v.  Bowen»  1  A  K.  Marsh.  (Ky.)  436;  Chastaln  v.  Bowman,  1 
HiU  (a  a)  270;  Gray  v.  Otis,  11  Yt  628;  Hopkins  y.  MoUinleux.  4  Wend. 
<N.  Y.)  465;  Butier  y.  Price,  110  Mass.  97. 
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Ab  regards  the  mode  in  which  the  assent  of  the  parties  may  be 
signified,  we  may  accept  the  processes  described  in  treating  of  offer 
and  acceptance. 

It  may  arise  by  the  offer  of  a  promise  for  an  act,  and  acceptance 
by  performance  of  the  act,  or,  in  other  words,  from  consideration 
executed  npon  reqnest,  as  where  services  are  asked  for  in  sach  a 
manner  as  to  import  a  promise  of  indemnity  for  any  loss,  risk,  or  ex- 
pense incurred  in  rendering  them.  Such  are  all  cases  of  gratuitous 
agency,  in  which  the  parties  do  not  create,  and  possibly  do  not  con- 
template, as  between  themselves,  any  legal  relation  at  the  time  the 
request  is  made.  The  obligation  springs  up  when  the  service  is 
rendered.  The  agent  then  become^  liable  for  misperformance  of  his 
undertaking,  and  the  principal  upon  his  implied  promise  of  idem- 
nity.  It  is  said  that  a  man  who  undertakes  to  do  a  service  for 
another  gratuitously  is  liable  only  for  misfeasance,  and  not  for  non- 
feasance. By  this  is  meant  that,  where  a  man  undertakes  to  act  as 
agent  or  to  do  any  other  service  for  another  gratuitously,  the  con- 
tractual liability  does  not  arise  until  he  has  entered  upon  the  work» 
and  so  affected  the  position  of  his  employer,  and  that  up  to  that 
moment  there  is  nothing  but  a  request  to  him  to  do  the  work  im- 
porting a  promise  to  indemnify  him  for  losses  which  he  may  incur 
in  doing  it  He  is  not  bound  to  perform  the  services,  but,  if  he 
undertakes  or  enters  upon  the  performance  of  them,  he  must  per- 
form. Where  a  person,  for  instance,  voluntarily  promises  another 
to  effect  insurance  on  the  letter's  property,  he  is  not  liable  if  he 
neglects  to  insure  at  all;  but  if  he  does  attempt  to  insure,  and 
negligently,  by  omitting  necessary  formalities,  takes  out  a  policy 
upon  which  there  can  be  no  recovery,  he  is  liable  for  the  loss.' 

Again,  the  relation  may  be  created  by  the  offer  of  an  act  for  a 
promise,  or  by  the  acceptance  of  an  executed  consideration.  Such 
is  the  case  where  a  person  without  authority  makes  a  contract  on 
behalf  of  another,  and  the  latter  subsequently  accepts  the  bargain 
or  ratifies  the  contract  This  we  shall  presently  consider  more  at 
length. 

*  Wilkinson  v.  Goverdale,  1  Esp.  74.   And  see  Thome  T.  Deas»  4  Johns. 
(N.  Y.)  84;  Nixon  v.  Bogln,  26  a  a  611,  2  &  E.  Rep.  302. 
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Again,  the  relation  may  be  created  by  mutual  promises  to  employ 
and  remunerate  on  one  side,  and  to  do  the  work  required  on  the 
other. 
Qiuun  ex  Contractu — Necessity. 

Circumstances  operating  upon  the  conduct  of  the  parties  may  in 
certain  cases  create  an  agency  from  necessity.  A  husband  is 
bound  to  support  his  wife,  and,  if  he  wrongfully  leaves  her  without 
means  of  subsistence,  she  becomes  ^^an  agent  of  necessity  to  supply 
her  wants  upon  his  credit''  • 

A  carrier  of  goods  or  a  master  of  a  ship  may  under  certain  cir- 
cumstances, in  the  interest  of  his  employer,  pledge  his  credit,  and 
will  be  considered  to  have  his  authority  to  do  so.  So,  also,  where 
goods  are  shipped  to  a  person  unordered,  or  not  in  correspondence 
with  samples,  it  has  been  held  that  the  consignee  may,  in  the 
interest  of  the  consignor,  effect  a  sale  of  them.* 

In  none  of  these  cases  does  the  relation  of  principal  and  agent 
arise  from  agreement     It  is  imposed  by  law.     It  is  an  agency 
quasi  ex  contractu. 
Partnership, 

The  contract  of  partnership  confers  on  each  partner  an  authority 
to  act  for  the  others  in  the  ordinary  course  of  the  partnership 
business,  and  each  partner  accepts  a  corresponding  liability  for 
the  acts  of  his  copartners.* 

SAME— POBM  OP  AUTHORITY— ESTOPPEL. 

300.  Authority  to  make  a  contract  under  seal  must  be 
under  seal;  but  an  agent  may,  under  parol  authority,  attach 
a  seal  for  his  principal  in  his  presence  and  by  his  direction. 

301.  Authority  to  make  a  parol  contract,  whether  the 
contract  is  required  by  the  statute  of  frauds  to  be  in  writ- 

>  Eastland  ▼.  BnrcheU,  8  Q.  B.  Dlv.  436;  Seybold  v.  Morgan,  43  111.  App. 
39;  Pierpont  v.  Wilson,  40  Conn.  450;  Benjamin  v.  Dockhanr,  134  Mass. 
418;  Watkins  v.  De  Armond,  88  Ind.  553;  Eiler  y.  Crull,  99  Ind.  375;  Ferren 
y.  Uoore,  59  N.  H.  lOC. 

*  Kemp  y.  Pryor,  7  Ves.  246. 

*  Hawken  y.  Bourne,  8  Mees.  &  W.  710;  Tillier  y.  Whitehead,  1  Dall.  269; 
Lncaa  y.  BanlE,  2  Stew.  (Ala.)  280. 
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Ing  or  not,  may,  unlees  otherwise  provided  by  statute.  l>e 
either  in  writing,  or  by  word  of  mouth,  or  by  conduct. 

302.  ESTOPPEIi— If  a  person,  by  his  conduct,  holds 
another  out  as  his  agent,  he  may  be  estopped  to  deny  his 
authority  to  make  a  parol  contract. 

In  order  that  an  agent  may  make  a  binding  contract  nnder  seal, 
he  must  receive  authority  under  seal.*  Such  a  formal  authority 
is  called  a  ^power  of  attorney.''  There  is  an  exception  to  this 
rule,  and  it  is  said  to  be  the  only  exception, — ^where  the  agent  affixes 
the  seal  of  the  principal  in  his  presence  and  by  his  direction.^ 

In  some  states  the  authority  of  an  agent  to  make  a  contract  for 
the  sale  of  land  is  required  by  the  statute  of  frauds  to  be  in  writ- 
ing.* And  in  Kentucky  authority  to  bind  another  as  surety  is  re- 
quired by  statute  to  be  in  writing.*  Aside  from  this  and  possibly 
other  statutory  requirements,  authority,  even  to  enter  into  a  con- 

•  Hanford  v.  McNalr,  9  Wend.  (N.  Y.)  54;  Mackay  v.  Bloodgood,  9  Johns. 
(N.  T.)  285;  Heath  ▼.  Nutter,  50  Me.  378;  Kime  v.  Brooks,  9  Ired.  (N.  C.) 
218;  Rowe  v.  Ware,  30  Ga.  278;  Smith  v.  Perry,  29  N.  J.  Law,  74;  Worrall 
V.  Munn,  5  N.  Y.  229;  Shuetze  v.  Bailey,  40  Mo.  69;  EUiott  v.  Stocks,  67 
Ala.  336;  Gordon  v.  Bulkeley,  14  Serg.  &  R.  (Pa.)  331;  Wheeler  v.  Nevios, 
34  Me.  54;  Baker  v.  Freeman,  35  Me.  485;  Cummings  v.  Cassely,  5  B.  Mon. 
(Ky.)  74;  Cain  v.  Heard,  1  Cold.  (Tenn.)  163;  Graham  y.  Holt,  3  Ired.  (N. 
C.)  300;  Mans  t.  Worthing,  4  111.  26.  For  this  reason  a  partner  cannot,  with- 
out authority  under  seal,  bind  his  copartner  by  deed.  Harrison  y.  Jackson. 
7  Term  R.  207;  Mackay  v.  Bloodgood,  supra;  Lucas  v.  Bank,  2  Stew.  (Ala.) 
280;  Banorgee  v.  Hovey,  5  Mass.  11;  McNaughton  v.  Partridge,  11  Ohio, 
223.  A  partner,  however,  can  release  a  debt  to  the  firm  under  seaL  Lucas 
V.  Bank,  supra.  Parol  authority  is  sufficient  to  enable  an  agent  to  make  a 
binding  parol  contract  for  a  conveyance  under  seal  by  the  principal,  though 
the  agent  himself  could  not  so  convey  without  authority  under  seal.  Led- 
better  v.  Walker,  31  Ala.  175;  Baum  v.  Du  Bols,  43  Pa.  SL  260;  Force  v. 
Dutcher,  18  N.  J.  Eq.  401.  A  contract  under  seal,  made  by  an  agent  nnder 
parol  authority,  may  be  binding  as  a  parol  contract  where  the  seal  may  be 
rejected  as  surplusage.  Worrall  v.  Munn,  5  N.  Y.  229;  Tapley  ▼.  Butterfleld, 
1  Mete.  (Mass.)  515. 

T  Hanford  v.  McNair,  supra;  Mackay  ▼.  Bloodgood,  supra;  BaU  v.  Dunster- 
ville,  4  Term  R.  313;  Gardner  v.  Gardner,  5  Cush.  (Mass.)  483. 
»  Ante,  p.  127. 

•  Ante,  p.  90. 
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tract  required  by  the  statute  of  frauds  to  be  in  writing,  need  not  be 
given  in  any  special  form.  Writing  or  words  may  indicate  the  in- 
tention of  the  parties.^' 

Samt — Implied  Authority — Conduct. 

Not  only  is  this  true,  but  authority  may  be  implied  from  conduct 
If  a  master  allows  his  servant  or  child  to  habitually  purchase  goods 
for  him  from  a  tradesman  on  credit,  the  latter  becomes  entitled  to 
look  to  the  master  for  payment  for  such  things  aB  are  supplied  to 
the  servant  or  child  in  the  ordinary  course  of  dealing.  So,  also, 
with  husband  and  wife.  Marriage  and  cohabitation  do  not  of 
themselves  imply  authority  in  the  wife  to  pledge  her  husband's 
credit;  but,  if  the  wife  is  allowed  to  deal  with  a  tradesman,  the 
husband  will  be  considered  to  have  held  her  out  as  his  agent,  and 
will  be  liable  for  her  purchases."  ''If  a  tradesman  has  had  deal- 
ings with  the  wife  upon  the  credit  of  the  husband,  and  the  husband 
has  paid  him  without  demurrer  in  respect  of  such  dealings,  the 
tradesman  has  the  right  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  authority  of  the  wife  which  the  husband  has 
recognized  continues.  The  husband's  quiescence  is  in  such  cases 
tantamount  to  acquiescence,  and  forbids  his  denying  an  authority 
which  his  own  conduct  has  invited  the  tradesman  to  assume."^' 
There  is  nothing,  however,  in  the  relation  of  master  and  servant, 
parent  and  child,  or  husband  and  wife  to  give  an  inherent  author- 
ity to  the  servant,   child,   or   wife.**     The   authority   can   only 

19  Ante,  p.  127;  Shaw  v.  Nudd,  8  Pick.  (Mass.)  9;  Merritt  v.  Claaon,  12 
Johns.  (N.  Y.)  102;  Moreland  v.  Houghton,  94  Mich.  548,  54  N.  W.  Rep.  285; 
Roehl  V.  Haumesser,  114  Ind.  311,  15  N.  B.  Rep.  345;  Kennedy  v.  Bhlen,  31 
W.  Ya.  540,  8  S.  B.  Rep.  398;  Watson  v.  Sherman,  84  IlL  267;  BlacknaU 
V.  Parish,  6  Jones,  Bq.  (N.  C.)  70;  Curtis  v.  Blair,  26  Miss.  809;  WorraU  t. 
Munn,  5  N.  Y.  229;  Talbot  v.  Bowen,  1  A.  K.  Marsh.  (Ky.)  436.  But  see 
Simpson  V.  Com.,  89  Ky.  412, 12  S.  W.  Rep.  630. 

11  Debenham  v.  Mellon,  5  Q.  B.  Div.  403;  Fenner  v.  Lewis,  10  Johns.  (N. 
Y.)  38;  Benjamin  v.  Benjamin,  15  Ckmn.  347;  Gates  ▼.  Brower,  9  N.  Y.  206; 
Snell  V.  Stone,  23  Or.  327,  31  Pac  Rep.  663.  So  where  a  husband  allows 
hlB  wife  to  manage  his  farm  and  attend  to  the  business  of  it  Benjamin  t. 
Benjamin,  supra. 

IS  Debenham  v.  MeUon,  supra. 

IS  Sawyer  ▼.  Cutting,  23  Vt  486;  Johnson  ▼.  Stone,  40  N.  H.  197;  Benjamin 
V.  Benjamin,  15  Conn.  347;   Owen  v.  Whiter  5  Port  (Ala.)  435;   Savage  v. 
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Hpring  from  the  words  or  conduct  of  the  master,  parent,  or  husband. 
80,  also,  a  wife  may,  by  her  conduct,  hold  out  and  constitute  her 
husband  as  ber  agent  He  has  no  inherent  authority  to  act  for 
her,^^  but  if,  by  her  conduct,  she  holds  him  out  as  her  agent,  she 
will  be  bound  by  his  acts  within  the  scope  of  his  apparent  au- 
thority." 

These  relations  enable  an  authority  to  be  the  more  readily 
inferred  from  conduct;  but,  apart  from  them,  conduct  alone  may 
create  so  strong  a  presumption  of  authority  as  to  estop  the  party 
from  denying  its  existence.^*  In  a  case  illustrating  such  a  pre- 
sumption, the  plaintiff  had  allowed  a  broker  to  purchase  hemp  for 
him,  and  by  plaintiff's  desire  it  was  entered  in  the  place  of  deposit 
in  the  broker's  natne.  The  broker  sold  the  hemp,  and  it  was 
held  that  plaintiff^s  conduct  gave  him  authority  to  do  so. 
^Strangers,"  it  was  said,  '^can  only  look  to  the  acts  of  the  parties 
and  to  the  external  indicia  of  property,  and  not  to  the  private  com- 
munications which  may  pass  between  a  principal  and  his  broker; 
and,  if  a  person  authorize  another  to  assume  the  apparent  right 
of  disposing  of  property  in  the  ordinary  course  of  trade,  it  must 
be  presumed  that  the  apparent  authority  is  the  real  authority." " 
This  is  called  by  Anson  "agency  by  estoppel." 

Dayls,  18  Wis.  008;  GaTln  r.  BIshoflf,  80  Iowa.  005.  45  N.  W.  Rep.  300;  Lane 
T.  Ironmonger,  18  Mees.  &  W.  368;  Gulick  v.  Grover,  31  N.  J.  Law,  182. 

1*  Mead  ▼.  Spalding.  ^  Mo.  43.  0  S.  W.  Rep.  384;  Gilbert  ▼.  Deahon,  107  N. 
Y.  324,  14  N.  B.  Rep.  318;  McLaren  ▼.  Hall,  20  Iowa,  297;  Price  v.  Seydel 
40  Iowa,  090;  Trimble  v.  Thors(Hi,  80  Iowa,  240,  45  N.  W.  Rep.  742;  Run- 
yon  y.  Snell,  110  Ind.  104.  18  N.  B.  Rep.  522. 

IB  Arnold  y.  Spurr.  130  Mass.  347;  Rankin  y.  West,  25  Mich.  195;  Layassar 
y.  Washburne,  50  Wis.  200,  0  N.  W.  Rep.  610. 

i«  Pickering  y.  Busk.  15  East,  38;  Gibson  y.  Hardware  Ck>.,  9i  Ala.  346. 
10  South.  Rep.  304;  Paine  v.  Tllllnghast  52  Conn.  532;  Pursley  y.  Morrison. 
7  Ind.  350;  Emerson  y.  Miller,  27  Pa.  St  278;  Johnson  y.  Hurley,  115  Mo. 
513.  22  S.  W.  Rep.  492;  Pennsylyanla  R.  Co.  y.  Atha,  22  Fed.  Rep.  920; 
Crane  y.  Grunewald,  120  N.  Y.  274,  24  N.  B.  Rep.  450;  Tier  y.  Lampson,  35 
Vt  179. 

IT  Pickering  y.  Busk,  supra. 
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SAME— BATIPICATION. 

303.  Batdflcation  is  where  a  person  adopts  a  contract 
made  on  his  behalf  by  another  without  authority;  and  it  is 
C^ovemed  by  the  following  rules: 

(a)  The  agent  must  have  contracted  as  agent,  and  not 

on  his  own  account. 

(b)  The  principal  must  have  been  in  contemplation,  or 

at  least  ascertainable,  at  the  time. 

(c)  It  follows  that  the  principal  must  have  been  in  ex- 

istence at  the  time. 

(d)  The  contract  must  have  been  such  as  the  principal 

had  the  legal  capacity  to  make,  and  must  have 
been  lawful. 

(e)  A  contract  may  be  ratified  either  by  words  or  by 

conduct,  but  to  be  effectual  it  must  be  with  a  full 
knowledge,  actual  or  constructive,  of  all  the  ma- 
terial facts. 
EXCEPTIONS — ^A  contract  under  seal  cannot  be 
ratified  except  under  seal,  nor  can  a  contract  for 
which  written  authority  is  required  by  statute 
be  ratified  except  by  writing. 

(f )  A  contract  cannot  be  disafOrmed  in  part  only.    If 

ratified  in  part,  the  whole  is  ratified. 

An  important  mode  of  creating  agency  is  by  ratification. 
Where  a  contract  is  made  by  one  person  on  behalf  of  another,  but 
without  authority,  the  latter,  on  learning  of  it,  may  confirm  or 
adopt  the  contract,  and  take  the  benefits  and  liabilities  of  it.  His 
ratification  relates  back,  and  is  equivalent  to  prior  authority.^* 

!•  Nesbitt  y.  Helser,  40  Mo.  383;  Goss  ▼.  Stevens,  32  Minn.  472,  21  N.  W. 
Rep.  549;  Sheldon  Hat-Blocking  Co.  y.  Machine  Co.,  90  N.  Y.  610;  Clealand 
y.  Walker,  11  Ala.  1058;  Mason  y.  Caldwell,  5  GUman  (111.)  196;  Strasser  y. 
GonUin,  54  Wis.  102.  11  N.  W.  Rep.  254;  Starks  y.  Sikes,  8  Gray  (Mass.) 
009;  McCracken  y.  City  of  San  Francisco,  16  Cal.  591;  Beidman  y.  Goodell, 
66  Iowa,  592,  9  N.  W.  Rep.  900;  Despatch  Line  y.  Bellamy  Co.,  12  N.  EL 
205;  Kinsley  y.  Norris,  60  N.  H.  131;   First  Nat  Bank  y.  Gay,  63  Mo.  33; 
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That  '^an  act  done  for  another  by  a  person  not  assuming  to  act 
for  himself,  but  for  such  other  person,  though  without  any  prece- 
dent authority  whatever,  becomes  the  act  of  the  principal,  if  subse- 
quently ratified  by  him,  is  the  known  and  well-established  rule  of 
law.  In  that  case  the  principal  is  bound  by  the  act,  whether  it 
be  for  his  detriment  or  his  advantage.''  ^* 

The  rules  governing  ratification  are  that  the  agent  must  have 
contracted,  as  agent,  for  a  principal  who  was  in  contemplation,  and 
in  existence,  at  the  time,  either  actually  or  in  contemplation  of  law, 
and  for  such  things  as  the  principal  could  and  lawfully  might  da'* 

(1)  In  the  first  place,  the  agent  must  have  contracted  as  agent, 
and  not  on  his  own  account'^  A  person  cannot  contract  and 
incur  a  liability  on  bis  own  account,  and  then  assign  it  to  some  one 
else  under  color  of  ratification.  If  he  has  no  principal  at  the 
time,  and  contracts  in  his  own  name,  he  can  only  divest  himself  of 
his  rights  and  liabilities  by  assignment  to  the  latter.  If  he  has 
a  principal  at  the  time,  and  contracts  in  his  own  name,  the  other 
party,  as  we  shall  presently  see,  may  either  hold  him  personally 
liable,  or  may  hold  the  principal  liable,  at  his  option. 

(2)  The  agent  must  have  acted  for  a  principal  who  was  in  con- 
templation. He  need  not  have  been  known,  but  he  must  at  least 
have  been  capable  of  being  ascertained.''  He  must  not  have 
made  a  contract,  as  agent,  with  the  expectation  that  parties  of 
whom  he  was  not  cognizant  at  the  time  would  relieve  him  of 

Wallace  v.  Lawyer,  90  Ind.  409;  Persons  v.  McKibben,  6  Ind.  261.  To  this 
statement  there  is  this  qualification:  "The  ratification  operates  upon  the  act 
ratified  precisely  ais  though  authority  to  do  the  act  had  been  previously  given, 
except  where  the  rights  of  third  parties  have  Intervened  between  the  act  and 
the  ratification.  The  retroactive  efficacy  of  the  ratification  is  subject  to  this 
qualification.  The  Intervening  rights  of  third  persons  cannot  be  defeated  by 
the  ratification;  in  other  words,  it  is  essential  that  the  party  ratifying  should 
be  able  not  merely  to  do  the  act  ratified  at  the  time  the  act  was  done^  bat 
also  at  the  time  the  ratification  was  made."  Cook  v.  Tullis»  18  WalL  832; 
Wood  V.  McCain,  7  Ala.  800. 

1*  WUson  V.  Tumman,  6  Man.  &  G.  236;  Forbes  v.  Hagman,  75  Ya.  178. 

so  Anson,  Cent  335. 

>i  Hamlin  v.  Sears,  82  N.  Y.  327;  Workman  t.  Wright*  S3  Ohio  St  406; 
AUred  v.  Bray,  41  Mo.  484;  Beveridge  v.  Rawaon,  51  IlL  604;  Boby  v. 
Cossltt,  78  IlL  638. 

s>  Foster  v.  Bates,  12  Mees.  &  W.  226;   Roby  v.  Cossltt,  78  lU.  G3S. 
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his  liabilities.  The  act  most  have  been  ^done  for  another  by  a 
person  not  assuming  to  act  for  himself,  but  for  such  other  person."  ** 
This  does  not  prevent  ratification  in  the  case  of  a  broker  making 
contracts,  as  agent,  in  the  expectation  that  customers  with  whom 
he  has  been  in  the  habit  of  dealing  will  take  them  off  his  hands. 

(3)  The  third  rule  necessarily  follows,  namely,  that  the  principal 
must  have  been  in  existence,  either  actually  or  in  contemplation  of 
law,  at  the  time  the  contract  was  made.  "Ratification  can  only  be 
by  a  person  ascertained  at  the  time  of  the  act  done, — ^by  a  person  in 
existence  either  actually,  or  in  contemplation  of  law,  as  in  the 
case  of  the  assignees  of  bankrupts,  and  administrators,  whose  title, 
for  the  protection  of  the  estate,  vests  by  relation."  ^^  This  rule  has 
been  applied  to  contracts  made  by  promoters  of  corporations  on 
behalf  of  the  corporation  before  its  formation.  It  has  been  very 
generally  held  that  the  cori>oration  could  not  become  liable  by  mere 
ratification.''  The  principal  need  not  have  been  in  actual  exist- 
ence, but  may  have  existed  in  contemplation  of  law  only.  A 
person,  for  instance,  may  contract  on  behalf  of  the  estate  of  a  de- 
ceased person  or  of  a  bankrupt,  and  the  administrators  or  trustees 
in  bankruptcy  may  ratify  and  adopt  the  contract,  though  they  were 
not  appointed,  or  even  ascertained,  at  the  time  it  was  made.'* 

(4)  The  fourth  rule  is  that  the  agent  must  have  contracted  for 
such  things  as  the  principal  had  the  legal  capacity  to  do,'^  and 

M  Wilson  V.  Tumman,  6  Man.  &  G.  236. 

M  Kehier  v.  Baxter,  L.  K.  2  O.  P.  175. 

M  Kelner  v.  Baxter,  supra;  Abbott  v.  Hapgood,  150  Mass.  248,  22  N.  B. 
Rep.  907;  In  re  Empress  Engineering  Co.,  10  Gb.  Div.  125.  But  see  Bell's 
Gap  R.  Ca  V.  Cbristy,  79  Pa.  St  54;  Bommer  v.  Spiral  Co.,  81  N.  Y.  4(58. 
Wbere  tbe  corporation  bas  been  formed  wben  its  agents  enter  into  a  con- 
tract, tbe  fact  that  it  bas  not  filed  its  articles  of  incorporation,  as  required 
by  statute  to  entitle  it  to  do  business,  does  not  prevent  it  from  ratifying  tbe 
contract  after  filing  its  articles.  Wbitney  v.  Wyman,  101  U.  8.  892.  And 
wbere  tbe  corporation,  after  it  is  formed,  receives  and  enjoys  tbe  considera- 
tion, it  may  become  liable  as  on  an  implied  contract  Bommer  v.  Manufg 
Co.,  81  N.  Y.  468;  Wood  v.  AVbilen,  93  111.  153;  McArtbur  v.  Printing  Cow, 
48  Minn.  319,  51  N.  W.  Rep.  210;  Ueicbwald  v.  Hotel  Co.,  106  111.  439. 

a«  Kelner  v.  Baxter,  supra;  Foster  v.  Bates,  12  Mees.  &  W.  226. 

ST  Armltage  v.  Widoe,  36  Micb.  124;  Calboun  v.  Millard,  121  N.  Y.  69,  24 
N.  E.  Rep.  27;  O'Connor  v.  Arnold,  53  Ind.  203;  Davis  v.  X^ane,  10  N.  H.  156; 
Horri^n  v.  McH^iry,  9  Ga.  164. 

LAW  COHT.— 46 
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might  lawfully  do.'*  There  can  be  no  ratification  of  a  roid  act 
And  so,  if  an  agent  enters  into  a  contract  on  behalf  of  a  principal 
who  is  incapable  of  making  it,  or  if  he  enters  into  an  illegal  con- 
tract, no  ratification  is  possible.  The  transaction  is  void, — ^in 
the  one  case  because  of  the  principal's  incapacity,  and  in  the  other 
because  of  the  illegality  of  the  act  An  infant,  for  instance,  cannot, 
as  a  rule,  empower  an  agent  or  attorney  to  act  for  him,  and  there- 
fore he  cannot  ratify  what  another  has  assumed  to  do  in  his  name 
as  an  agent  or  attorney.  He  cannot  affirm  what  he  oould  not 
authoriae.** 

(5)  A  person  in  ratifying  a  contract  thus  made  by  another  on  his 
behalf,  but  without  authority,  may,  as  in  the  acceptance  of  any 
other  simple  contract,  signify  his  assent  by  words  or  by  conduct 
He  may  expressly  declare  his  responsibility  for  the  act  of  his  agent,'^ 
or  he  may  accept  the  benefit  of  it,  and  thereby  impliedly  assent,'^ 
or  may  otherwise  impliedly  assent  by  acquiescence  in  what  has  been 

>•  McCracken  y.  City  of  San  Franciscov  16  CaL  581;  State  y.  Matthla,  1 
HIU  (8.  C.)  37;  Harrison  y.  McHenry,  9  Ga.  164;  Turner  y.  Insurance  Co.,  55 
Mich.  237,  21  N.  W.  Rep.  826.  "On  this  last  ground  It  has  been  said  that  a 
forged  signature  cannot  be  ratified;  but  it  would  seem  that  ratification  is  not 
here  in  question,  for  one  who  forges  the  signature  of  another  does  not  pos- 
sess the  authority  of  an  agent,  actuaUy  or  in  contemplation.  The  forger  does 
not  act  for  another;  he  personates  the  man  whose  signature  he  forges.** 
An8<»,  Omt  337.  To  the  effect  that  a  forged  signature  can  be  ratified,  see 
Greenfield  Bank  y.  Crafts,  4  Allen  (Mass.)  447;  Forsyth  y.  Day,  46  Me;  176; 
Hefner  y.  Vandolah,  62  111.  483.  For  a  cc^lectlon  of  the  cases  pro  and  con, 
see  Henry  y.  Heeb,  114  Ind.  275,  16  N.  E.  Rep.  606. 

soArmltage  y.  Widoe,  86  Mich.  124;  Trueblood  y.  Trueblood,  8  Ind.  196; 
Fonda  y.  Van  Home^  15  Wend.  (N.  Y.)  631. 

so  Big^ow  y.  Denlson,  23  Vt  564. 

ti  Goykendall  y.  Ck>nstable,  09  N.  Y.  309,  1  N.  E.  Rep.  309;  Hyatt  y.  Clark. 
118  N.  Y.  563,  23  N.  E.  Rep.  891;  Conant  y.  Canal  Co.,  29  Vt  268;  Windham 
Proy.  Inst  y.  Sprague,  43  Vt  502;  Smith  y.  Plnney,  32  Tt  282;  Miles  t. 
ogden.  54  Wia  573, 12  N.  W.  Rep.  81;  McArthur  y.  Association,  73  Iowa,  336» 
So  N.  W.  Rep.  430;  Hall  y.  White,  123  Pa.  St  96,  16  Atl.  Rep.  521;  Biken- 
berry  v.  Edwards,  67  Iowa,  14,  24  N.  W.  Rep.  570;  Shoninger  y.  Peabody, 
57  Conn.  42,  17  AtL  Rep.  278;  Logan  Co.  Nat  Bank  y.  Townsend  (KyO  3 
S.  W.  Rep.  122;  Murray  y.  Mayo,  157  Mass.  248,  31  N.  B.  Rep.  1063;  United 
States  Mortgage  Co.  y.  Henderson,  111  Ind.  24,  12  N.  E.  Rep.  88;  Taylor  7. 
Conner,  41  Miss.  722;  American  Button-Hole,  Oyerseaming  &  Sewing  Macta. 
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done.'*  A  ratification,  to  be  effectual,  must  be  with  a  full  knowl- 
edge,  actual  or  coustructiye,  of  all  the  material  facta**     Where 

Co.  T.  Maarer  (Pa  Sup.)  10  AtL  Rep.  702;  Bhrmanntraut  y.  Robinson,  62 
Minn.  333,  54  N.  W.  Rep.  188;  McDowell  r.  Simpson,  3  Watts  (Pa)  129; 
Gulick  y.  Groyer,  33  N.  J.  Law,  463. 

M  Alexander  y.  Jones,  04  Iowa,  207, 19  N.  W.  Rep.  913;  Terre  Haute  &  I.  R. 
Go.  y.  StodcweU,  118  Ind.  98,  20  N.  E.  Rep.  660;  Sheldon  Hat-Blocking  CkK 
▼.  Elckemeyer  Hat-Blocking  Mach.  (>>.,  90  N.  Y.  610;  Galmes  y.  Bleeker,  12 
Johna  (N.  Y.)  300;  Pope  y.  Henry,  24  Yt  660;  Hawkins  y.  Lange,  22  Minn. 
557;  Lathrop  y.  Bank,  8  Dana  (Ky.)  114;  Oooper  y.  Schwartz,  40  Wia  64; 
Merrill  y.  Wilson,  66  Mich.  232,  83  N.  W.  Rep.  716;  Burke  y.  Railway  Co.,  83 
WU.  ^0, 63  N.  W.  Rep.  69z;  Reese  v.  Meaiock,  27  Tex.  120;  Lee  y.  Fontaine,  10 
Ala  765. 

M  Combs  y.  Scott,  12  All^  (Mass.)  493;  Saville,  Somes  &  Co.  y.  Welch,  68  Vt 
683.  5  Atl.  Rep.  491;  Wheeler  y.  Sleigh  Co.,  39  Fed.  Rep.  347;  Roberts  y. 
Rumley,  68  Iowa,  301,  12  N.  W.  Rep.  323;  King  v.  Mackellar,  109  N.  Y.  216, 
16  N.  E.  Rep.  201;  Smith  y.  Kidd.  68  N.  Y.  130;  Billings  v.  Morrow,  7  CaL 
171;  Jackson  y.  Badger,  86  Minn.  62,  26  N.  W.  Rep.  908;  Taliaferro  y. 
Bank,  71  Md.  200,  17  Aa  Rep.  1036;  Condlt  y.  Baldwin,  21  N.  Y.  219;  Mc- 
CleUand  y.  Whlteley,  16  Fed.  Rep.  322;  FuUer  y.  Ellis,  39  Vt.  345;  Vermont 
State  Baptist  Convention  v.  Ladd,  58  Vt  9,  4  AtL  Rep.  C35;  Stout  y.  Mc- 
Lachlin,  38  Kan.  120,  15  Pac.  Rep.  902;  Kelley  v.  Railroad  Co.,  141  Mass. 
496,  6  N.  E.  Rep.  745;  Hovey  y.  Brown,  69  N.  H.  114;  Herring  r.  Scaggs,  73 
Ala.  446;  Spooner  y.  Thompson,  48  Vt  259;  Dean  y.  Bassett,  57  CaL  640; 
Merridc  Thread  Co.  y.  Philadelphia  Shoe  Manufg  Co.,  116  Pa  St  314,  8 
Atl.  Rep.  794;  Ladd  y.  Hildebrand,  27  Wia  135;  Woodruff  y.  Railroad  Co., 
108  N.  Y.  39,  14  N.  E.  Rep.  832;  Manning  v.  Gasharle,  27  Ind.  309;  Gulick  y. 
Orover,  33  N.  J.  Law,  463;  Egglestcm  v.  Mason  (Iowa)  51  N.  W.  Rep.  1; 
Shoninger  y.  Peabody,  69  Onn.  588,  22  Atl.  Rep.  437;  Vincent  y.  Rather,  31 
Tex.  77.  "Ratification  of  a  past  and  completed  transaction,  into  which  an 
agent  has  entered  without  authority,  is  a  purely  voluntary  act  on  the  part 
of  a  prindpaL  No  legal  obligation  rests  upon  him  to  sanction  or  adopt  it 
No  duty  requires  him  to  make  inquiries  concerning  it  Where  there  is  no 
legal  obligation  or  duty  to  do  an  act  there  can  be  no  negligence  In  an  omis- 
sion to  perform  it  *  *  *  We  do  not  mean  to  say  that  a  person  can  be 
willfully  ignorant  or  purposely  shut  his  eyes  to  means  of  information 
within  his  own  possession  and  control,  and  thereby  escape  the  consequences 
of  a  ratification  of  unauthorized  acts  into  which  he  has  deliberately  entered; 
but  oor  c^lnion  is  that  ratification  of  an  antecedent  act  of  an  agent  which 
was  tmauthorized  cannot  be  held  valid  and  binding  where  the  person  sought 
to  be  charged  has  misapprehended  or  mistaken  material  facts,  although  he 
may  have  wholly  omitted  to  make  Inquiries  of  other  persons  concerning 
them,  and  his  ignorance  and  misapprehension  might  have  been  enUghtened 
and  corrected  by  the  use  of  diligence  on  his  part  to  ascertain  them.**   Combs 
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conduct  is  relied  upon  as  constituting  ratification,  the  relations  of 
tiie  parties  and  their  ordinary  oourse  of  dealing  may  be  of  weight 

As  we  hare  seen,  a  contract  under  seal  cannot  be  entered  into 
by  an  agent  unless  his  auUiority  is  under  seal;  and  so,  where  a 
person  has  assumed  to  enter  into  a  contract  under  seal  for  another 
without  authority,  the  latter  cannot  ratify  it  by  parol.  He  maj 
probably,  by  recognizing  and  carrying  it  into  effect,  make  it  bind- 
ing upon  him  as  a  parol  contract,  but  he  cannot,  by  parol  ratifica- 
tion, make  it  his  deed.'*  Where  appointment  of  an  agent  to  make 
a  particular  contract  is  required  by  statute  to  be  in  writing;  such  a 
contract  entered  into  without  authority  cannot  be  ratified  mthoat 
writing.*"  ^  sealed  authority  was  indispensable,  sealed  ratifica- 
tion must  be  shown;  and,  if  written  authority  was  required,  written 
ratification  must  appear."  **  If  parol  authority  is  sufBcient,  ratifi- 
cation may  be  by  parol.*^ 

(6)  If  the  principal  elects  to  ratify  the  unauthorized  contract  of 
his  agent,  he  must  ratify  it  as  the  agent  made  it  Mo  rule  is 
better  settled  than  the  rule  that  he  cannot  ratify  a  part  of  the  con- 
tract and  repudiate  the  rest  If  he  raitifies  a  part,  he  ratifies  the 
whole.** 

y.  Scott,  supra.  Mtetske  of  law— «s  to  the  legal  effect  of  the  eontrtct;  for 
Inatance-does  not  render  a  ratification  ineffectuaL  Hyatt  t.  Clark,  118 
N.  T.  063,  23  N.  B.  Rep.  801;  KeUey  r.  RaUroad  Co.,  141  Maas.  49S,  6  N.  B. 
Rep.  746;  Oraighead  t.  Peterson,  72  N.  T.  279. 

t4  Hanford  y.  McNalr.  9  W^d.  (N.  Y.)  M;  Heath  y.  Mutter,  50  Me.  378; 
Blood  y.  Goodrich,  12  Wend.  (N.  Y.)  525;  Hunter  y.  Parker,  7  Mees.  &  W. 
343;  Boyd  y.  Dobson,  5  Humph.  (Tenn.)  37;  Pollard  y.  Gibbs,  55  Ga.  45; 
McCalla  y.  Mortgage  Co.,  90  Ga.  113, 15  S.  E.  Rep.  087;  Stetson  y.  Patten.  2 
Greenl.  (Me.)  358;  Spofford  v.  Hobbs,  29  Me.  148;  Reese  y,  Medlock,  27  Tfex. 
120.  C<mtra  (parol  ratification  sufficient),  Mclntyre  y.  Park,  11  Gray  (Mas.) 
102.  That  parol  ratification  by  a  partner  is  good,  see  Dnunright  t.  Philpot, 
11  Ga.  424. 

t»  Hawkins  y.  McGroarty,  110  Mo.  540,  19  &  W.  Rep.  830;  Palmer  y.  Wfl- 
liams,  24  Mich.  328;  Ragan  y.  Chenault,  78  Ky.  &i6. 

te  Mechem,  Ag.  S  130. 

•T  Goss  y.  Steyens,  32  Biinn.  472,  21  N.  W.  Rep.  540;  Newton  y.  Bronson,  13 
N.  Y.  687. 

•s  Eberts  y.  Seloyer,  44  Mich.  519,  7  N.  W.  Rep.  225;  McQare  y.  Briggs.  58 
Vt  82,  2  Atl.  Rep.  583;  Brigham  y.  Palmer,  3  Allen  (Mass.)  450;  Wheeler  k 
Wilson  Manurg  Co.  y.  Aoghey,  144  Pa.  St  398,  22  AtL  Rep.  067;  Tayk>r  t. 
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EFFECT  OF  THE  BELATlON. 

HaTing  considered  the  various  modes  in  which  the  relation  of 
principal  and  agent  may  be  created,  we  must  now  deal  shortly  with 
the  effects  of  that  relation.  In  doing  so  we  will  consider  (1)  the 
rights  and  liabilities  of  the  principal  and  agent  inter  se;  (2)  the 
rights  and  liabilities  of  the  parties  where  an  agent  contracts  as 
agent  for  a  named  principal;  and  (3)  the  rights  and  liabilities  of 
the  parties  where  an  agent  contracts  for  a  principal  whose  name 
or  whose  existence  he  does  not  disclose. 


SAME^-BiaHTS  AND  IiIABILITIBS  OF  PBINCIPAL  AKD 
AGENT  INTER  S£. 

304.  The  duties  of  the  principal  are: 

(a)  To  pay  the  agent  the  commiBsion  or  reward 

agreed  upon. 

(b)  To  indemnify  the  agent  for  acts  lawfully  done 

in  the  execution  of  his  authority. 

306.  The  duties  of  the  agent  are: 

(a)  To  account  to  the  principal  for  the  property 

of  the  latter  which  comes  into  his  hands  in 
the  course  of  the  emplojrment. 

(b)  To  obey  instructions,  to  use  ordinary  dili- 

gence in  the  discharge  of  his  duties,  to  em- 
ploy any  special  skill  or  capacity  which  he 
may  profess  for  the  work  in  hand,  and  to 
notify  his  employer  of  circumstances  which 
he  ought  to  know. 

(c)  To  make  no  profit  other  than  the  commission 

or  reward  promised,  either — 
(1)  By  taking  reward  from  others,  or 

Cornier,  41  Miss.  722;  Shonlnger  v.  Peabody,  57  Conn.  42,  17  AtL  Rep.  27S; 
Esterly  HatreBtlDg  Mach.  Co.  v.  Frolkey,  S\  Neb.  110,  51  N.  W.  Rep.  594; 
Walker  y.  Haggerty,  90  Neb.  120,  46  N.  W.  Rep.  221;  Daniels  ▼•  Brodle»  54 
Ark.  216,  15  &  W.  Rep.  467;  RudasUl  v.  Falls,  92  N.  C.  222. 
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(2)  By  becoming  principal  as  against  Mb 
employer, 
(d)  As  a   rule,  an    agent   cannot   delegate    ids 
powers. 

The  relations  of  principal  and  agent  inter  se  are  made  up  of  the 
ordinary  relations  of  employer  and  employed,  and  of  those  which 
spring  from  the  special  business  of  an  agent  to  bring  two  parties 
together  for  the  purpose  of  making  a  contract, — ^to  establish  privity 
of  contract  between  his  employer  and  third  parties. 

Duiiea  of  Principal. 

The  duties  of  the  principal  are  plain.  In  the  first  place,  he  is 
bound  to  pay  the  agent  such  commission  or  reward  for  the  em- 
ployment as  may  have  been  agreed  upon  between  them,  provided 
the  agent  has  not,  by  his  conduct,  forfeited  the  right  to  compensa- 
tion. If  the  agent  is  guilty  of  fraud  or  breach  of  his  duty,  he 
may  forfeit  his  right  in  this  respect;  just  as  the  breach  of  any 
other  contract  by  one  of  the  parties  may  discharge  the  other.** 

The  principal  is  further  bound  to  indemnify  the  agent  for  acts 
lawfully  done  in  the  execution  of  his  authority.**  The  acts,  how- 
ever, must  be  lawfully  done,  at  least  in  so  far  as  the  agent  is  con- 
cerned; for,  as  we  have  already  seen,  a  promise  of  idemnity  for 
unlawful  acts  is  illegal,  and  will  not  support  an  assumpsit*^ 

••  Temium  v.  Gregory.  21  Iowa,  326;  Shaeffer  v.  Blair,  140  U.  8.  248, 13  Sqpl 
Ct  Rep.  866;  Sea  v.  Carpenter,  16  Ohio,  412;  Janseo  v.  WlUiams  (Neb.)  55 
N.  W.  Rep.  279.  Aa  to  lien  of  agent  for  compensation,  see  MuUer  v.  Pondir. 
55  N.  Y.  325;  McKenzie  t.  Kevins,  22  Me.  138;  Farrington  v.  Meek,  30  Mo. 
578;  Vinton  ▼.  Baldwin,  95  Ind.  433. 

*♦  D'Arcy  v.  Lyle,  5  Bin.  (Pa.)  441;  Howe  v.  RaUroad  Ckx,  37  N.  Y.  297: 
Chamberlain  v.  Beller.  18  N.  Y.  115;  Bibb  v.  Allen,  148  U.  S.  481,  13  Sap.  Ct 
Rep.  950;  Ruffner  v.  Hewitt,  7  W.  Va.  585;  Grace  v.  MltcheU,  31  Wis.  533; 
Maitland  v.  Martin,  86  Pa.  St  120. 

«i  Ck)yentr7  v.  Barton,  17  Johna  (N.  Y.)  142.  If  one  request  or  direct  an- 
other to  do  an  act  which  the  latter  knows  at  the  time  wiU  be  a  trespass,  and 
promise  to  indemnify  him,  the  promise  is  void;  bnt  if  the  party  who  does 
the  act  at  the  instance  or  by  the  command  of  another  does  not  know  at  tiie 
time  that  he  is  committing  a  trespass,  and  is  not  charged  by  law  with  knowl- 
edge, the  promise  to  indemnify  is  valid.  C^oventty  v.  Barton,  snpra;  Moors  t. 
Appleton,  26  Ala.  633;  Dnunmond  v.  Humphreys,  39  Me.  847;  Gk>wer  v.  Emery, 
18  Me.  7a 
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Duties  qf  Ois  Agent. 

The  agent  is  bound,  like  erery  person  who  enters  into  a  con- 
tract of  employment,  to  account  for  the  property  of  his  employer 
which  comes  into  his  hands  in  the  course  of  the  employment  The 
law  implies  a  promise  to  account  within  a  reasonable  time  and  with- 
out demand,  and  for  a  breach  thereof  an  action  of  assumpsit  will 
lie/*  This  does  not  apply,  so  as  to  dispense  with  the  necessity  for 
demand,  where  the  agent  has  faithfully  performed  his  duty  by  gir- 
Ing  his  principal  timely  notice  that  he  has  received  money  or  other 
property  on  his  account** 

It  is  also  the  duty  of  the  agent  to  obey  instructions,  to  use  ordi- 
nary diligence  in  the  discharge  of  his  duties,  to  display  any  special 
skill  or  capacity  which  he  may  have  professed  for  the  work  in 
hand,  and  to  give  his  principal  timely  notice  of  every  fact  or  cir- 
cumstance which  may  make  it  necessary  for  him  to  take  measures 
for  his  security.  A  breach  of  this  duty  is  a  breach  of  contract, 
for  which  the  agent  is  liable  to  the  principal  in  damages.** 

An  agent  is  bound  not  to  make  any  profit  out  of  transactions 
into  which  he  may  enter  on  behalf  of  his  principal  in  the  course  of 
the  employment,  other  than  the  reward  or  commission  agreed  upon 
between  them.  A  breach  of  this  duty  may  take  place  (1)  by  his 
accepting  a  reward  from  the  other  party  to  the  transaction  into 
which  he  enters;  or  (2)  by  departing  from  his  character  as  agent, 
and  assuming  that  of  principal, — ^becoming,  for  instance,  the  buyer 
of  that  which  he  is  employed  to  sell,  or  the  seller  of  that  which  he 
is  employed  to  buy.  The  first  transaction  is  obviously  fraudulent, 
for  the  agent  is  virtually  bribed  to  make  a  bad  bargain  for  his 

4s  Clark  v.  Moody*  17  Mass.  146;  LUlle  v.  Hoyt,  5  HUl  (N.  Y.)  805;  WUej 
V.  Logan,  96  N.  G.  510,  2  S.  E.  Rep.  508;  Collins  v.  TUton,  26  Conn.  368; 
Placer  Co.  v.  Astin,  8  Cal.  303. 

M  Jett  V.  Hempstead,  25  Ark.  462. 

**  Bell  V.  Cumingbam,  8  Pet  60;  Whitney  v.  Express  Co.,  104  Mass.  152; 
Scott  V.  Bogers,  81  N.  Y.  676;  Page  v.  Wells,  87  Mich.  415;  Passano  v. 
Acosta,  4  La.  Ann.  26;  Sawyer  v.  Mayhew,  51  Me.  808;  Lav^rty  v.  Suethen, 
68  N.  Y.  522;  DevoU  v.  Bnrbridge,  4  Watts  &  S.  (Pa.)  806;  Babcock  v.  Orbi- 
son,  25  Ind.  75;  HaU  v.  Railroad  Co..  15  Ind.  362;  Morrison  v.  Orr,  3  Stew. 
ft  P.  (Ala.)  40;  Geisse  v.  Franklin,  56  Conn.  83,  13  Atl.  Rep.  148;  Redfield  v. 
Davis,  6  Conn.  438;  Bowerman  v.^Bogers,  125  U.  S.  585,  8  Sup.  Ct  Rep.  086; 
Clark  T.  Bank,  17  Pa.  St  322. 
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principal ;  but  the  other  is  not  necessarily  so.  In  both,  however, 
the  agent  acquires  an  interest  adverse  to  that  of  his  employer,  and 
this  will  never  be  permitted,  for  it  tends  to  fraud  and  breach  of 
trust* 

Where  an  agent,  therefore,  is  promised  a  reward  by  the  other 
party  to  the  transaction  in  which  he  is  engaged  for  his  principal, 
or  otherwise  makes  a  bargain  which  might  induce  him  to  act  dis- 
loyally to  his  principal,  he  cannot  recover  the  money  promised 
him.^'  The  promise  is  illegal  and  void.  It  is  immaterial  in  such 
a  case  that  the  principal  was  not  actually  injured,  for  the  tendency 
of  the  contract  renders  it  corrupt  and  unenforceable.  Further  than 
this,  the  agent,  if  he  is  paid  the  money  thus  promised  him,  or  other- 
wise obtains  a  profit  by  a  transaction  of  this  nature,  is  bound  to 
account  for  it  to  his  employer;  or,  if  there  is  no  account  remaining 
to  be  taken  and  adjusted  between  him  and  his  employer,  he  is 
bound  to  pay  over  the  amount  as  money  absolutely  belonging  to  his 
employer.** 

The  courts  are  strict  in  holding  that  an  agent  cannot  depart 
from  his  character  as  agent,  and  become  principal  party  to  the  trans- 
action, even  though  his  change  of  attitude  does  not  result  in  injury 
to  his  principal.*^  If,  for  instance,  a  person  is  employed  to  buy 
or  sell,  he  cannot  buy  from,  or  sell  to,  himself.**    Nor,  if  he  is  em- 

•  Ante.  p.  441. 

4»  Harrin^on  v.  Dock  Co.,  3  Q.  B.  Dlv.  548;  Rice  v.  Wood,  113  Mass.  133; 
Atlee  V.  Fink.  75  Mo.  100. 

«•  Morlson  v.  ThompecKi,  L.  R.  0  Q.  B.  480;  Rice  v.  Wood,  supra;  Smlts  v. 
Leopold,  51  Minn.  435^  53  N.  W.  Rep.  719. 

«T  People  V.  Township  Board  of  Overyssel,  11  Mich.  222;  Davis  v.  Hamlin, 
106  111.  39.    And  see  the  cases  hereafter  cited. 

«•  Bain  V.  Brown,  50  N.  Y.  285;  Taussig  v.  Hart,  58  N.  T.  425;  Gonkey  r. 
Bond,  36  N.  T.  427;  Ellsworth  v.  Oordrey,  63  Iowa,  675,  16  N.  W.  R^.  211; 
Dwight  V.  Blackmar,  2  Mich.  330;  Gardner  v.  Ogden,  21  N.  Y.  327;  Green- 
field Bank  v.  Simons,  133  Mass.  415;  Fountain  Goal  Co.  v.  Phelps,  95  Ind. 
271;  Florance  v.  Adams,  2  Rob.  (La.)  556;  Kelghler  v.  Manurg  Co.,  12  Md. 
383;  Jansen  v.  Williams  (Neb.)  55  N.  W.  Rep.  279;  Peckham  Iron  Col  v. 
Harper,  41  Ohio  St  100;  Tewksbury  v.  Spruanoe,  75  111.  187;  Cottom  ▼.  HoUl- 
day,  59  IlL  176;  Collins  v.  Rainey,  42  Ark.  531;  Rochester  v.  Levering,  104  Ind. 
562,  4  N.  E.  Rep.  203;  Harrison  v.  McHenry,  9  Ga.  164;  Ames  v.  Log,  etc, 
Co.,  11  Mich.  139;  Woodman  v.  Davis,  32  Kan.  344,  4  Pac  Rep.  262;  Moseiy 
T.  Buck,  3  Muuf.  (Ya.)  232;  Kerfoot  v.  Wyman.  52  la  512. 
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ployed  to  bring  his  principal  into  contractaal  relations  with  others 
in  any  way,  can  he  assume  the  position  of  the  other  contracting 
party.**  This  rule  arises  from  the  fiduciary  relation  of  principal 
and  agent  The  agent  is  bound  to  do  the  best  he  can  for  his  prin- 
cipal, and,  if  he  thus  assumes  a  position  in  direct  antagonism  to 
ills  duty,  it  is  difficult  to  suppose  that  the  special  knowledge  on 
the  strength  of  which  he  was  employed  is  not  exercised  to  the  dis- 
adyantage  of  his  principal.  Not  only,  therefore,  can  he  not  assume 
such  an  antagonistic  position  directly,  but  he  cannot  do  so  indirectly. 
If  an  agent  employed  to  effect  a  sale  of  property  purchase  it  nomi- 
nally for  another,  but  really  for  himself,  the  purchase  cannot  be  en- 
forced.**  In  no  case  is  it  any  answer  to  say  that  everything  was 
fair,  and  that  the  principal  was  not  prejudiced.  It  is  enough  that 
the  agent's  interest  was  adverse  to  that  of  his  principal.  ''The 
law  does  not  stop,"  it  has  been  said  in  reference  to  an  agent's  pur- 
chase for  himself,  ''to  speculate  upon  the  probabilities  that  the 
agent  has  resisted  temptation;  it  removes  the  temptation  by 
proclaiming  in  advance  that  he  shall  not  acquire  the  property."  ** 

As  a  rule,  an  agent  cannot  delegate  his  authority, — that  is,  he 
cannot  depute  to  another  to  do  that  which  he  has  undertaken  to 
do;**  but  the  rule  is  subject  to  limitations.     ''As  a  general  rule, 

«•  McPherson  r.  Watt,  3  App.  Cas.  254;  Moore  v.  Mandelbaur,  8  Mich.  433; 
Merryman  v.  David.  31  111.  404;  People  v.  Township  Board  of  Overyssel,  11 
Hicb.  222;  Segar  v.  Edwards,  11  Leigh  (Va.)  218;  Stewart  v.  Mather,  82  Wis. 
344;  Gromley  v.  Webb,  44  Ma  444;  Butcher  v.  Krauth,  14  Bush  (Ky.)  713; 
McKinley  v.  Irvine,  13  Ala.  081. 

»•  McPherson  v.  Watt,  3  App.  Cas.  254. 

■1  Moore  v.  Moore,  5  N.  Y.  256;  People  v.  Township  Board  of  Overyssel, 
11  Mich.  222;  Rockford  Watch  Co.  v.  Manifold  (Neb.)  55  N.  W.  Rep.  238; 
Colbert  v.  Shepherd,  89  Va.  401,  16  S.  E.  Rep.  246. 

•s  'rrhe  rule  of  law  is  weU  settled  that  in  the  absence  of  any  authority, 
either  express  or  implied,  to  employ  a  subagent,  the  trust  committed  to  an 
agent  is  exclnsively  personal,  and  cannot  be  delegated  by  him  to  another, 
BO  as  to  affect  the  rights  of  the  principal.  In  such  case^  if  the  agent  employs 
a  substitute,  he  does  it  at  his  own  risk  and  upon  his  own  responsibility. 
The  agent  only  is  liable  to  the  principal,  and  the  subagent  is  responsible  sole- 
ly to  his  immediate  employer;  nor  can  the  principal  be  Uable  for  the  acts 
of  the  subagent  There  is  no  privity  between  them  upon  which  any  mutual 
rights  and  remedies  can  be  based.*'  Appleton  Bank  t.  McGilvray,  4  Gray 
(Mass.)  518. 
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no  dottbt,  the  maxim,  'Delegatus  Don  potest  delegare,'  applies  so 
as  to  prevent  an  agent  from  establishing  the  relationship  of  principal 
and  agent  between  his  own  principal  and  a  third  person;  but  tiiis 
maxim,  when  analyzed,  merely  imports  that  an  agent  cannot,  with- 
out authority  from  his  principal,  devolve  upon  another  obligations 
to  the  principal  which  he  has  himself  undertaken  personally  to 
fulfill,  and  that,  inasmuch  as  confidence  in  the  particular  person 
employed  is  at  the  root  of  the  contract  of  agency,  such  authority 
cannot  be  implied  as  an  ordinary  incident  in  the  contract  "*     As 
pointed  out,  however,  in  the  case  from  which  we  have  quoted,  there 
are  occasions  when  such  authority  must  needs  be  implied, — occa- 
sions springing  from  the  conduct  of  the  parties,  the  usage  of  a  trade, 
the  nature  of  a  business,  or  an  unforeseen  emergency;  and  ^hen 
such  authority  exists,  and  is  duly  exercised,  privity  of  contract 
arises  between  the  principal  and  the  substitute,  and  the  latter  be- 
<;omes  as  responsible  to  the  former  for  the  due  discharge  of  the 
duties  which  his  employment  casts  upon  him,  as  if  he  had  been 
appointed  agent  by  the  principal  himself."**     But  where  there 
is  no  such  implied  authority,  and  the  agent  employs  a  subagent 
for  his  own  convenience,  no  privity  of  contract  arises  between  the 
principal  and  the  subagent     In  the  absence  of  special  circum- 
stances giving  rise  to  implied  authority,  an  agent  can  never  dele- 
gate any  portion  of  his  power  requiring  the  exercise  of  discretion 
•or  judgment,  so  as  to  render  the  acts  of  his  delegate  binding  on 
the  principal;**  but  he  may  delegate  such  powers  and  duties  as 

M  De  Buasche  v.  Alt  8  Ch.  Div.  310. 

■«  De  Bussche  v.  Alt,  supra;  Appleton  Bank  v.  McGUvray,  supra;  Darling 
T.  Stanwood,  14  Allen  (Mass.)  504;  Johnson  v.  Onnnlngham,  1  Ala.  249;  Mc- 
Oants  V.  Wells.  4  S.  G.  381. 

»■  Warner  v.  Martin,  11  How.  223;  Hunt  v.  Douglass,  22  Vt  128;  I^yon  v. 
Jerome,  26  Wend.  (N.  Y.)  486;  Birdsall  v.  Clark,  73  N.  Y.  73;  Exchange  Nat 
Bank  v.  Bank,  112  U.  S.  276,  6  Sup.  Ct  Rep.  141;  Emerson  v.  MannTg  Oo^ 
12  Mass.  237;  Cummins  v.  Heald,  24  Kan.  600;  O'Conner  v.  Arnold,  53  Ind. 
203;  Barnard  v.  Coffin,  141  Mass.  37,  6  N.  B.  Rep.  864;  Hoag  v.  Graves,  81 
Mich.  628,  46  N.  W.  Rep.  109;  Bocock  v.  Pavey,  8  Ohio  St  270;  Bennltt  r. 
The  Guiding  Star,  53  Fed.  Rep.  936;  Loeb  v.  Drakeford,  76  Ala.  464;  Sajie 
V.  Nichols,  7  CaL  535;  Loomls  v.  Simpson,  18  Iowa,  632. 
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are  merely  ministerial  or  mechanical  in  their  nature.'*  If  an  agent, 
for  instance,  is  empowered  to  bind  his  principal  by  an  accommoda- 
tion acceptance,  he  cannot  delegate  to  another  the  power  to  de- 
termine the  propriety  of  the  acceptance,  but,  having  determined 
this  question  himself,  he  may  empower  another  to  write  the  ac- 
ceptance, and  it  will  bind  the  principal,  though  naming  the  dele- 
gate, and  not  the  agent,  as  the  one  exercising  the  power.'^ 

8AMB— BIGHTS  AND  LIABILITIES  AS  TO  THIBD  FEBSONS— 
NAMED  FBINCIPAL. 

306.  Where  an  agent  contracts  as  agent  for  a  principal 
who  is  named, 

(a)  The  party  with  whom  the   contract  is   made  is 

liable  to  the  principal  directly. 

(b)  The  principal  is  liable  directly  to  the  party  with 

whom  the  contract  is  made — 

(1)  If  the  agent  acted  within  the  scope  of  his 

actual  authority. 

(2)  If  the  agent  acted  within  an  apparent  author- 

ity with  which  he  was  clothed  by  the  prin- 
cipal, though  contrary  to  private  instruc- 
tions and  limitations  not  known  to  the 
other  party. 
<c)  The  agent  cannot  sue  in  his  own  name  on  the  con- 
tract except — 

(1)  Where  he  is  the  real  principal,  though  named 

as  agent. 

(2)  Where  he  has  a  special  interest  in  the  subject- 

matter  of  the  contract, 
(d)  The  agent  cannot  be  sued  on  the  contract  except — 
(1)  Where  the  contract  is  under  seal,  and  he  has 
made  himself  a  party  to  it. 

M  Commercial  Bank  r.  Norton,  1  Hill  (N.  Y.)  601;  Bodine  t.  Insurance  Co., 
61  N.  Y.  123;  Grady  t.  Insurance  Co.,  60  Mo.  116;  Harralson  t.  Stein,  60  Ala. 
847;  Bldridge  v.  Holway,  18  lU.  445;  WiUlams  y.  Woods.  16  Md,  220. 

•T  Commercial  Bank  r.  Norton,  supra. 
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(2)  In  some  Jurisdictions,  where,  he  contracted 
for  a  foreign  principal. 

(8)  Where  he  has  exceeded  his  authority,  or  has 
contracted  without  any  authority  at  all,  lie 
is  liable  in  tort.  In  some  Jurisdictions  he  is 
liable  ex  contractu  on  an  implied  warranty 
of  authority. 

(4)  Where  the  contract  was  really  made  with  him 
personally,  thou^rh  he  is  described  as  agent. 

Where  an  agent,  duly  authorized,  contracts  as  agent  for  a  named 
principal,  or,  in  other  words,  where  the  other  party  to  the  contract 
looks  through  the  agent  to  a  principal  who  is  disclosed,  the  agent 
drops  out  of  the  transaction,  if  he  keeps  within  his  authority,  as 
soon  as  the  contract  is  made.  The  principal,  and  he  alone,  becomes 
directly  liable  to  the  other  party,  And  the  latter  becomes  directly 
liable  to  the  principal,  and  to  him  alone.**  Where  the  transaction 
takes  this  form,  only  two  matters  arise  for  discussion:  (1)  The 
nature  and  extent  of  the  agent's  authority;  and  (2)  the  rights  of 
the  parties  where  an  agent  exceeds  his  authority. 

'^uch  trouble  has  been  taken  to  distinguish  general  from  special 
agents,  as  haying  two  sorts  of  authority,  different  in  kind  from  one 
another;  but  one  may  safely  say  that  such  a  difference  is  one  of 
degree  only."  ••  Whether  the  authority  was  g^ieral  or  special  can 
make  no  difference  except  in  determining  whether  the  agent  ex- 
ceeded his  authority.  If  the  contract  into  which  he  has  entered  was 
within  or  without  his  authority,  the  effect  is  the  same  in  either  case.*^ 
If  a  person  employs  another  specially  to  buy  a  horse  for  him,  or  to 

i«  Hall  T.  Hun  toon,  17  Vt  244;  Rathboo  y.  Budlong,  15  John&  (N.  Y.)  1; 
Woodbridge  y.  Hall,  47  N.  J.  Law,  388;  Ogden  y.  Raymond,  22  Conn.  379; 
Seery  y.  Socks,  29  111.  313;  Michael  y.  Jones,  84  Mo.  578;  and  cases  hereafter 
cited. 

e»  Anson,  Cent  344. 

••  Butler  y.  Maples,  9  Wall.  7G6;  Huntley  y.  Mathlas,  90  N.  G.  101;  Benjamin 
y.  Benjamin,  15  Ck>nn.  347;  Hatch  y.  Taylor,  10  N.  H.  538;  Bryant  y.  Moore, 
26  Me.  84;  Wheeler  y.  McGuire,  86  Ala.  396,  5  South.  Rep.  190;  London  Say. 
Fund  Soc.  y.  Ha^erstown  Say.  Bank,  3G  Pa.  St.  498;  Plercy  y.  Hedrlck^ 
2  W.  Va.  458. 
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do  any  other  single  piece  of  business,  the  latter  has  aathority  to 
do  whatever  is  necessary  to  accomplish  that  object;  but  he  can- 
not bind  his  principal  by  a  contract  foreign  to  the  particular  ob- 
ject*^ If  a  person  employs  another  generally  to  manage  and  con- 
duct his  business,  the  latter  may  bind  his  principal  by  any  con- 
tracts necessary  or  proper  in  the  conduct  of  that  business,  but 
he  cannot  bind  him  by  contracts  foreign  to  the  business.*'  These 
cases  differ  in  nothing  but  the  extent  of  the  authority  given.  The 
extent  of  the  authority  is  determined  in  both  cases  according  to 
the  general  rule  that  the  scope  of  an  agent's  authority  is  to  be 
measured  by  the  nature  and  necessities  of  the  thing  to  be  ac- 
complished. There  is  no  difference  in  kind  between  the  cases. 
In  neither  of  them  does  the  agent  incur  any  personal  liability  to 
any  one  with  whom  he  contracts,  so  long  as  he  contracts  as  agent, 
names  his  principal,  and  keeps  within  the  limits  of  his  authority. 

The  acts  of  a  general  agent,  known  as  such,  govern  his  principal 
in  all  matters  coming  within  the  proper  and  legitimate  scope  of  the 
business  to  be  transacted,  although  he  violates  by  these  acts  his 
private  instructions;  for  his  authority  cannot  be  limited  by  any 
private  instructions,  unless  known  to  the  person  dealing  with 
him." 


•1  Rossiter  v.  Rossiter,  8  Wend.  (N.  Y.)  494;  Law  v.  Stokes,  32  N.  J.  Law, 
249;  Moore  v.  Lockett,  2  Bibb  (Ky.)  67;  London  Sav.  Fund  Soc.  v.  Ha^ersr 
town  Sav.  Bank,  36  Pa.  St  496;  Huber  v.  Zimmerman,  21  Ala.  488;  Oood- 
loe  V.  Godley,  13  Smedes  &  M.  (Miss.)  233;  Reitz  v.  Martin,  12  Ind.  306; 
Tbompson  v.  Stewart,  3  Conn.  171;  Towle  v.  Leavitt,  23  N.  H.  360;  Paige  v. 
Stone,  10  Mete.  (Mass.)  160;  Baring  v.  Pierce  5  Watts  &  S.  (Pa.)  548;  Brown 
T.  Johnson,  12  Smedes  &  M.  (Miss.)  398;  Wood  v.  Goodridge,  6  Gush.  (Mass.) 
117;  Pursley  v.  Morrison,  7  Ind.  356;  Grudo  v.  Anderson,  10  Mich.  357. 

•s  Notes  63,  65,  66,  infra;  Wood  v.  McCain,  7  Ala.  800;  Trout  v.  Emmons,  29 
IlL  433;  Co<^ey  v.  WiUard,  34  lU.  68;  Brockway  v.  Mullin,  46  N.  J.  Law,  448; 
I^espatch  Line  v.  Bellamy  Co.,  12  N.  H.  206. 

« Wheeler  v.  McGulre,  86  Ala.  398,  5  South.  Rep.  190;  Whitehead  v. 
Tuckett,  15  East,  400;  Hatch  v.  Taylor,  10  N.  H.  538;  Hubbard  v.  Ten  Brook, 
124  Pa.  St  291,  16  Atl.  Rep.  817;  London  Sav.  Fund  Soc.  v.  Hagerstown  SaV. 
Bank,  36  Pa.  St  ^8;  Lightbody  v.  Insurance  Co.,  23  Wend.  (N.  T.)  18;  Munn 
T.  Commission  Co..  15  Johns.  (N.  T.)  44;  Rossiter  v.  Rossiter,  8  Wend.  (N.  T.) 
494;  liObdeU  v.  Baker,  1  Mete.  (Mass.)  193;  Jeffrey  v.  BIgelow,  13  Wend.  (N. 
Y.)  518;  Walker  v.  Skipwith,  Meigs  (Tenn.)  502;  wmiams  v.  Getty,  31  Pa.  St 
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If  the  agency  is  special,  and  is  known,  it  is  the  duty  of  the 
person  dealing  with  the  agent  to  inquire  into  the  nature  and  ex- 
tent of  the  authority  conferred,  and  to  deal  with  the  agent  ac- 
cordingly.*^ Where  the  special  character  of  the  agency  is  not 
known,  and  the  principal  has  clothed  the  agent  with  apparent 
powers,  strangers,  in  dealing  with  the  agent,  may  assume  that 
such  apparent  powers  are  possessed.  Hie  principal  cannot,  by 
private  communications  with  his  agent,  limit  the  authority  which 
he  allows  the  agent  to  assume.*^  There  are  two  cases  in  which 
a  principal  becomes  liable  for  the  acts  of  his  agent, — one,  where  the 
aprent  acts  within  the  limits  of  his  authority;  the  other,  where  he 
transgresses  the  actual  limits,  but  acts  within  the  apparent  limits, 
of  his  authority,  where  those  apparent  limits  have  been  sanctioned 
by  the  principal."**  This  is  what  we  have  already  epoken  of  as 
''agency  by  estoppel." 

4C1;  Lister  ▼.  Allen,  31  Md.  543;  Sails  v.  Miller,  08  Mo.  478,  11  S.  W.  Rep. 
070;  Topham  v.  Roche,  2  Hill  (S.  C.)  307;  Hubbard  v.  Ten  Brook,  124  Pa.  St. 
201,  IG  AU.  R^.  817;  Banks  v.  Everest,  35  Kan.  687,  12  Pac  Rep.  141. 

•«  Hatch  V.  Taylor,  10  N.  H.  538;  Snow  v.  Perty,  0  Pick.  (Mass.)  530;  Sand- 
ford  V.  Handy,  23  Wend.  (N.  Y.)  260;  Rossiter  v.  Rossiter,  8  Wend.  (N.  Y.) 
404;  Towle  v.  Leavitt,  23  N.  H.  360;  Bryant  v.  Moore,  26  Me.  84;  Ruppe  v. 
Edwards,  62  Mich.  411,  18  N.  W.  R^.  103;  Dowden  v.  Gryder  (M.  J.  Err.  St 
App.)  26  Atl.  Rep.  041;  Bohart  v.  Obeme,  36  Kan.  284,  13  Paa  Rep.  388; 
Stovall  V.  Com.,  84  Ya.  246.  4  8.  E.  Rep.  370;  Yates  v.  Yates,  24  FUl  64,  3 
South.  Rep.  821. 

M  Hamlll  V.  Ashley,  11  Ck)1o.  180,  17  Pac.  Rep.  502;  Jackson  v.  BmmeDs» 
110  Pa.  St.  356,  13  Atl.  Rep.  210;  Shaw  v.  Williams,  100  N.  G.  272,  6  8.  B. 
R^.  106;  Howell  v.  Graff,  25  Neb.  130,  41  N.  W.  Rep.  142;  Hayner  v.  Ghnrch- 
ill,  20  Mo.  App.  67a  And  see  cases  in  the  following  note,  and  in  notes  62, 
63,  supra. 

««  Maddlck  v.  Marshall,  16  G.  B.  (N.  8.)  303;  Law  v.  Stokes,  32  N.  J.  Law* 
240;  Lister  v.  Allen,  31  Md.  543;  Bryant  v  Moore,  26  Me.  84;  Williams  v. 
Mitchell,  17  Mass.  08;  Breckenridge  v.  Lewis,  84  Me.  340,  24  AtL  Rep.  864; 
Talmage  v.  Bierhouse,  103  Ind.  270,  2  N.  E.  Rep.  716;  Hatch  v.  Taylor,  10 
N.  H.  538;  Gallinger  v.  Traffic  Go.,  67  Wis.  520,  30  N.  W.  Rep.  700;  Aldrich 
V.  Wilmarth  (S.  D.)  54  N.  W.  Rep.  811;  Palmer  v.  Roath,  86  Mich.  002, 40  N.  W. 
Rep.  500;  WiUiams  v.  Getty,  31  Pa.  St.  461;  Winchell  v.  Express  Go.,  64  Vt 
15, 23  Atl.  Rep.  728;  Bamett  v.  GlutUng  (Ind.  App.)  20  N.  B.  Rep.  027;  Allis 
V.  Voigt,  00  Mich.  125.  51  N.  W.  Rep.  100;  Carmichael  v.  Buck,  10  Rich.  (S. 
G.)  332;  Ayer  v.  Manufacturing  Co.,  147  Mass.  46,  16  N.  E.  Rep.  754;  Mason 
V.  Taylor,  38  Minn.  32,  35  N.  W.  Rep.  474. 
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In  like  manner,  as  we  have  seen,  an  implied  authority  may  be 
deduced  from  the  nature  and  circumstances  of  the  particular  act 
done  by  the  principal.  If  a  principal  sends  his  commodity,  for  in- 
stance, to  a  place  where  it  is  the  ordinary  business  of  the  person 
to  whom  it  is  confided  to  sell,  it  will  be  presumed  that  the  article- 
is  sent  for  the  purpose  of  sale;  and  where  an  article  is  sent  in 
such  a  way,  and  to  such  a  place,  as  to  exhibit  an  apparent  purpose- 
of  sale,  the  principal  will  be  bound  by  a  sale  by  his  agent,  thou^ 
the  latter,  unknown  to  the  purchaser,  may  have  exceeded  his  actual 
authority." 

It  may  be  well  for  us  to  note  shortly  the  amount  of  authority 
with  which  certain  kinds  of  agents  are  invested  in  the  ordinary 
course  of  their  employment 

An  auctioneer  is  an  agent  to  sell  goods  at  a  public  auction.  He- 
is  primarily  an  agent  for  the  seller,  but,  upon  the  goods  being 
knocked  down,  he  becomes  also  the  agent  of  the  buyer;  and  he  is^ 
so,  as  we  have  seen,  for  the  purpose  of  the  signatures  of  both 
parties,  to  satii^  the  statute  of  frauds.  He  has  not  merely 
an  authority  to  sell,  but  actual  possesion  of,  the  goods^  and  a  lien* 
upon  them  for  his  charges.  He  may  sue  the  purchaser  in  his  own 
name,^  and  even  where  he  contracts  avowedly  as  agent,  and  for  a 
known  principal,  he  may  introduce  terms  into  the  contract  which  he 
makes  with  the  buyer,  so  as  to  render  himself  personally  liable.^ 

A  factor,  by  the  rules  of  common  law  and  of  mercantile,  usage,  is 
an  agent  to  whom  goods  are  consigned  for  the  purpose  of  sale,  and 
he  has  possession  of  the  goods,  authority  to  sell  them  in  his  own> 
name,  and  a  general  discretion  as  to  their  sale.  He  may  sell  on 
the  usual  terms  of  credit,  may  receive  the  price,  and  give  a 
good  discharge  to  the  buyer.^*     He  further  has  a  lien  upon  t^e 

•7  Ante,  p.  717;  Towle  v.  Leavitt,  23  N.  H.  873;  Pickering  v.  Busk,  15  Bast, 
38;  Everett  v.  Saltus,  15  Wend.  (N.  Y.)  474;  Sandford  v.  Handy,  23  Wend. 
(N.  y.)  260. 

MHulse  V.  Young,  16  Johns.  (N.  Y.)  1;  Minturn  v.  Main,  7  N.  Y.  220; 
Beller  v.  Block,  19  Ark.  506;  Walker  v.  Herring,  21  Grat  (Va.)  678;  M'Ck)mb- 
V.  Wright,  4  Johns.  Ch.  (N.  Y.)  659;  Brent  v.  Green,  6  Leigh.  (Va.)  16. 

••  Wolfe  V.  Home,  2  Q.  B.  Div.  355. 

Topwight  V.  Whitney,  15  Pick.  (Mass.)  179;  Slack  v.  Tucker,  23  Wall  3£Jr 
Hutchinson  v.  Bowers,  6  Cal.  383;  James  v.  M'Credie,  1  Bay  (S.  O.)  2(r^;: 
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goods  for  the  balance  of  account  as  between  himself  and  his  prln- 
dpaly  proYided  he  has  possession  of  the  goods,  and  the  right  of 
property  in  them  is  in  lus  principaL  If  he  Tolnntarily  reliqnishea 
possession,  he  loses  his  right  to  a  lien.^^  He  also  has  an  in- 
sarable  interest  in  the  goods.  8och  is  the  anthority  of  a  factor  at 
common  law, — ^an  anthority  which  the  principal  cannot  restrict, 
as  against  third  parties,  by  instructions  priyately  given  to  his 
agent  This  anthority  has  been  extended  by  statute  in  some 
jurisdictions. 

A  broker  is  an  agent  primarily  to  establish  privity  of  contract 
between  two  parties.  Where  he  is  a  broker  for  sale,  he  has  not 
possession  of  the  goods,  and  so  he  has  not  the  authority  thence  aris- 
ing which  a  factor  enjoys.  Nor  has  he  authority  to  sue  in  his  own 
name  on  contracts  made  by  hinL 

A  del  credere  agent  is  an  agent  for  the  purpose  of  sale,  but  in  addi- 
tion to  this  he  gives  an  undertaking  to  his  employer  that  the  parties 
with  whom  he  is  brought  into  contractual  relations  will  perform 
the  engagements  into  which  they  enter.  He  does  not  guar- 
anty  the  solvency  of  these  parties,  or  promise  to  answer  for  their 
default,  but  he  promises  to  indemnify  his  employer  against  his 
own  inadvertence  or  ill  fortune  in  making  contracts  for  him  with 
persons  who  cannot  or  will  not  perform  them.^* 

Rights  and  lAabilities  qf  Agent. 

As  a  rule,  an  agent  cannot  sue  in  his  own  name  on  a  contract 
into  which  he  has  entered,  as  agent,  for  a  named  principal.^'     The 

Oiven  V.  Lemolne,  35  Mo.  110;  Van  Alen  v.  Vanderpool,  6  Johns.  (N.  Y.)  SO; 
Pinkham  v.  Crocker,  77  Me.  503,  1  AtL  Rep.  827;  I^verick  v.  Meigs,  1  €k>w. 
<N.  y.)  645;  McConnlco  v.  HoUoway,  2  CalL  (Va.)  357. 

Ti  Writer  v.  Coit.  7  N.  Y.  288;  Elliot  v.  Bradley.  23  Vt  217;  Vail  v.  Dor- 
ant,  7  Allen  (Mass.)  408;  Weld  v.  Adams,  37  Ck>nn.  378;  Gibson  t.  Stevens, 
8  How.  384;  Grogs  v.  Brown,  44  Me.  157;  Brown  v.  Combs,  63  N.  Y.  508; 
Schiflfer  ▼.  Feagin,  51  Ala.  335;  Brown  ▼.  Wlggln,  16  N.  H.  312;  Wtnne  ▼. 
Hammond,  37  111.  00;    Eaton  t.  Truesdail,  52  111.  307. 

TiDalton  ▼.  Goddard,  104  Mass.  497;  Bradley  t.  Richardson,  23  Yt  720; 
Swan  T.  Nesmith,  7  Pick.  (Mass.)  220;  Holbrook  ▼.  Wright,  24  Wend.  (N 
Y.)  169;  Smock  t.  Brush,  62  Ind.  156;  Lewis  y.  Brehme,  33  Md.  412;  Ooalni^ 
ler  ▼.  Hastie,  8  Exch.  40;   Grove  t.  Dubois,  1  Term  R,  112. 

T*Gunn  ▼.  Cantlne.  10  Johns.  (N.  Y.)  387;  GHmore  t.  Pope,  6  Mass.  491; 
Jones  ▼.  Hart,  1  Hen.  &  M.  (Va.)  470;   Garland  ▼.  Reynolds,  20  Me.  46;   Kent 


Ch.   12]  EFFECT  OF   RELATION.  737 

party  with  whom  he  contracted  has  presumably  looked  to  the 
named  principal,  and  cannot,  unless  he  so  chooses,  be  made  liable  to 
one  with  whom  he  dealt  merely  as  a  means  of  communication.  To 
this  role  there  are  exceptions:  (1)  Where  the  agent  is  the  real 
principal;  and  (2)  where  he  has  a  special  interest  in  the  subject- 
matter  of  the  contract.  Where  the  agent  is  the  real  principal, 
and  the  party  with  whom  he  contracts  knows  of  this  fact,  and 
deals  with  him  as  the  real  principal,  he  may  sue  on  the  contract 
in  his  own  name,  although  he  signed  the  contract  as  agent  of  a 
named  principal.^^  It  has  also  been  held  that  an  agent,  such  as 
a  factor  or  broker,  who  has  a  special  interest  in  the  contract,  as  for 
commissions,  may  sue  thereon  in  his  own  name.^^ 

It  is  also  a  general  rule  that  an  agent  who  contracts,  as  agent, 
for  a  named  principal,  cannot  be  sued  on  the  contract;^*  and 
there  are  very  few  exceptions  to  the  rule.  The  first  exception  is 
In  case  of  contracts  under  seal.  An  agent  who  makes  himself  a 
party  to  a  contract  under  seal  is  bound  thereby  at  common  law, 
though  he  is  described  as  agent.^^ 

Another  exception  is  where  an  agent  contracts  for  a  foreign 
principal.  It  is  established  in  England,  and  has  been  held  in  some 
of  our  states,  that  an  agent  who  contracts  on  behalf  of  a  foreign 
principal  is  held,  by  the  usage  of  merchants,  to  have  no  authority 

▼.  Bonwtein,  12  AUen  (Masa.)  842.  But  It  has  been  held  otherwise  where 
the  contract  was  payable  to  the  agent  by  name.  Sharp  ▼.  Jones^  18  Ind. 
314;   Doe  y.  Thompson,  22  N.  H.  217. 

T4  Raynor  y.  Grote,  15  Mee&  &  W.  359. 

n  Baltimore  He  P.  S.  Go.  y.  Atkins,  22  Pa.  St  522;  Graham  y.  Dnclcwall, 
S  Bush  (Ky.)  12;  Whitehead  y.  Potter,  4  Ired.  (N.  C.)  257;  Toland  y.  Mur- 
ray, 18  Johns.  (N.  X.)  24. 

T«  Jefts  y.  York,  4  Gush.  (Mass.)  371;  McGurdy  y.  Rogers,  21  Wis.  190;  HaU 
y.  Huntoon,  17  Vt  244;  Lehman  y.  Feld,  37  Fed.  Rep.  852;  SImonds  v.  Heard, 
23  Pick.  (Mass.)  120;  Ogden  y.  Raymond,  22  Conn.  379;  Bailey  y.  ComeU, 
66  Mich.  107,  33  N.  W.  Rep.  50. 

TT  Beckham  y.  Drake,  9  Mees.  &  W.  95;  Lutz  y.  Linthlcum,  8  Pet  165; 
Panam  y.  West  Brookfleld,  9  Allen  (Mass.)  1;  Deming  y.  Bullitt,  1  Blackf. 
and.)  241;  White  y.  Skinner,  13  Johna  (N.  Y.)  307;  Hancock  y.  Yunker,  83 
lU.  208;  Stone  y.  Wood,  7  0>w.  (N.  Y.)  453;  Taft  y.  Brewster,  9  Johns.  (N. 
Y.)834. 

ULW  COST.— 47 
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to  pledge  Mb  principars  credit,  and  becomes  personally  liable  on 
the  contract'*  In  New  York  the  contrary  has  been  held.'*  Prob- 
ably in  no  state  would  a  sister  state  be  regarded  as  a  foreign  country 
within  the  mle.** 

An  important  exception  to  the  mle  is  where  an  agent  contracts 
withont  authority,  or  for  a  nonexistent  or  incapable  principaL  It 
is  well  settled  that  if  a  person  contracts  as  agent  on  behalf  of  a 
principal  who  does  not  exist,  or  who  cannot  contract,  or  if  he 
enters  into  a  contract  in  excess  of  his  authority,  he  is  personally 
liable  in  some  form  to  the  other  party.**  Whether  he  is  liable  ex 
contractu,  or  whether  he  is  only  liable  in  tort,  is  an  unsettled 
question,  and  there  is  a  conflict  of  opinion.  In  England,  and  in 
some  of  our  states,  he  is  liable  in  contract  if  he  acted  in  good  faith, 
and  in  tort  if  he  acted  in  bad  faith.  If  he  belieTed  that  he  had 
an  authority  which  he  did  not  in  fact  possess,  he  may  be  sued 
upon  an  implied  warranty  of  authority.  This  is  an  implied  or 
feigned  promise  to  the  other  party  that,  in  consideration  of  his  mak- 
ing the  contract,  the  professed  agent  uo'^ertakes  that  he  has 
authority  to  bind  his  principal.**  "The  uuieality  of  this  warranty 
of  authority  makes  it  open  to  criticism,  since  the  promise  therein 
involved  was  probably  never  present  to  the  minds  of  either  of  the 

▼«  Armstrong  ▼.  Stokes,  L.  R.  7  Q.  B.  005;  dissenting  opinion  in  Kirlcpat- 
rick  y.  Stainer,  22  Wend.  <N.  T.)  244;  Rogers  v.  Marcb,  33  Me.  106;  McKen- 
sle  T.  Nevins,  22  Ma  138;  Newcastle  Manufg  Ca  t.  Railroad  Go^  1  Rob. 
(La.)  145;   Merrick's  Estate,  5  Watte  &  S.  (Pa.)  9. 

T»  Kirkpatrlck  v.  Stainer,  22  Wend.  (N.  Y.)  244. 

•0  Vawter  ▼.  Baker,  23  Ind.  63;  Oelricks  v.  Ford,  23  How.  49;  Talntor  ▼. 
Prendergaat,  3  Hill  (N.  Y.)  72;  Bray  t.  Kettell,  1  AUen  (Masa)  80;  Barham 
V.  BeU,  112  N.  G.  131,  16  S.  E.  Rep.  903.  But  see  Barry  ▼.  Page»  10  Gray 
(Mass.)  398. 

•1  Kelner  v.  Baxter,  L.  R.  2  G.  P.  175;  McGurdy  v.  Rogers^  21  Wis.  199. 
And  see  the  cases  hereafter  cited  on  this  subject 

M  Gollen  V.  Wright,  8  El.  &  Bl.  647;  Richardson  ▼.  WilUamson,  L^  R  6 
Q.  B.  276;  Keener  v.  Harrod.  2  Md.  63;  Grafton  Bank  v.  Flanders,  4  N.  H. 
2:]0;  Simmons  v.  More,  100  N.  Y.  140,  2  N.  B.  Rep.  640;  Baltsen  y.  Nicolaj, 
63  N.  Y.  467;  Kroeger  v.  Pltcaim,  101  Pa,  St  311;  Farmers'  OoK)p.  Trust 
Co.  ▼.  Floyd,  47  Ohio  St  525,  26  N.  B.  Rep.  110;  Patterson  ¥•  LipplncoCt, 
47  N.  J.  Law,  457,  1  AtL  R^.  506;  I^wis  r.  Tilt<m,  64  Iowa,  220,  19  N.  W. 
Rep.  Oil;  Gillaspie  v.  Wesson,  7  Port  (Ala.)  454;  Bank  v.  Wraj,  4  Strobi 
(S.  C)  87;  Dusenbury  ▼.  Ellis,  3  Johns.  Gas.  (N.  Y.)  7a 
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parties  affected  by  it.****  Some  of  our  courts  have  taken  this 
view  of  the  question,  and  have  held  that  an  agent  acting  without 
authority  cannot  be  held  liable  in  contract*^  "U  one  falsely 
represents  that  he  has  an  authority  by  which  another,  relying  on 
the  representation,  is  misled,  he  is  liable;  and  by  acting  as  agent 
for  another  when  he  is  not,  though  he  thinks  he  is^  he  tacitly  and 
impliedly  represents  himself  authorized,  without  knowing  the  fact 
to  be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is  liable. 
But  in  both  cases  his  liability  is  founded  on  the  ground  of  deceit, 
and  the  remedy  is  by  action  of  tort""  If  the  professed  agent 
knew  that  he  had  not  the  authority  which  he  assumed  to  possess, 
he  may  certainly  be  sued  by  the  injured  party  in  an  action  for 
deceit**  As  we  have  just  seen,  some  courts  hold  that  this  is  the 
injured  party's  only  remedy,  even  where  the  professed  agent  acted 
in  good  faith. 

Ck)ntracts  may  be  so  framed  as  to  leave  it  uncertain  whether  the 
agent  meant  to  contract  as  agent  or  to  make  himself  personally 
liable.  In  such  a  case  the  intention  and  understanding  of  the 
parties,  as  shown  by  the  evidence  of  the  contract,  must  govern.  If 
an  agent  engages  expressly  in  his  own  name  to  pay  a  sum  of  money 
or  perform  other  obligations,  he  is  personally  re8XK>nsible  on  such 
engagement,  although  he  describes  himself  as  agent,  and  was  duly 
authorized  to  enter  into  such  an  engagement  for  his  principal.  If 
he  uses  his  own  name,  and  not  the  name  of  his  principal,  he  is 
prima  facie  personally  liable,  and  the  fact  that  he  uses  the  word 
"agent"  after  his  name  will  not  alter  the  case  unless  the  wording 
of  the  contract  shows  that  it  was  intended  that  the  principal 
should  be  bound.*^ 

u  Anson,  Gent  349. 

M  Bartlett  v.  Tucker,  104  Mass.  336;  Abbey  v.  Chase,  6  Cush.  (Mass.)  64; 
Jefts  V.  York,  10  Cusb.  (Masa)  392;  HaU  v.  Lauerdale.  46  N.  Y.  70;  Taylor 
Y.  Sheldon,  30  Ck>nn.  122;  Noyes  v.  Loring,  55  Me.  408;  Simpson  ▼.  Garland, 
76  Me.  203;    Woods  v.  Ayres,  38  Mich.  35L 

M  JeftB  Y.  York,  supra;  Harper  y.  Little,  2  Greenl.  (Me.)  14;  McCurdy 
T.  Rogers,  21  W1&  109;  Duncan  t.  Niles,  32  111.  532;  Stetson  y.  Patten,  2 
Greenl.  (Me.)  358;  Ogden  y.  Raymond,  22  Conn.  379;  Hall  y.  CrandaU,  29 
CaL  567. 

••  PolblU  y.  Walter,  8  Bam.  &  AdoL  114.   Cases  cited  in  notes  81-^  supra. 

•T  Simmonds  y.  Heard,  23  Pick.  (Maas.)  120;   Day  is  y.  England,  141  Mas& 
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B^m— mfDncLossD  PBiirciP4ir— vakb  mnusoiioaEDi 

307.  Where  aa  agent  enters  Into  a  contract^  diacloaJTig 
the  existence,  bat  not  the  name,  of  his  principal, 

(a)  He  is  not  personally  liable  if  he  contracted  as  agent 

only,  and  the  other  party  so  understood. 

(b)  If  credit  was  given  to  the  agent,  the  other  party 

may  hold  him  personally,  or  may  hold  the  nn- 
disclosed  principal,  at  his  election. 

(o)  Unless  the  contrary  clearly  appears,  it  will  be  as- 
sumed that  the  other  party  intended  to  accept 
the  alternative  liability  of  agent  or  jirinciiiaL 

(d)  In  the  case  of  negotiable  instruments,  an  unnaiped 
principal  cannot  be  sued. 

A  man  ^as  a  right  to  the  character,  credit,  and  substance  of 
the  person  with  whom  he  contracta,''  Ii;  therefore,  he  enters  into 
a  contract  with  an  agent  who  does  not  give  his  principaFs  name, 
the  presnmption  is  that  he  is  invited  to  give  credit  to  the  agent; 
stm  more  if  the  agent  does  not  disclose  his  principal's  existence. 
In  the  last  case  invariably,  in  the  former  case  within  certain  limits, 
the  party  who  contracts  with  an  agent  on  these  terms  gets  an  alter- 
native  liability,  and  may  elect  to  sue  the  agent  or  the  principal  npcm 
the  contract" 

Where  an  agent  contracts  as  agent,  and  discloses  the  existence 
of  his  principal,  but  does  not  disclose  his  name^  the  rights  and  liabili- 
ties of  agent  and  principal,  as  regards  the  other  party  to  the  con- 
tract, must  depend  on  the  construction  of  its  terms.  If  it  clearlv 
appears  that  the  intention  was  to  contract  as  agent  only,  and  that 

667,  6  N.  B.  Rep.  731;  Bickford  v.  Bank.  42  UL  238;  Stone  v.  Wood,  7  Cow. 
(N.  Y.)  453;  Barker  v.  Insunuice  Co,  8  Wend.  (N.  Y.)  M;  DnvaU  v.  Gkalf, 
2  Wheat  45;  Woodbridge  v.  HaU,  47  N.  J.  Law,  388,  1  AtL  Rep.  402;  Avery 
V.  Dougherty,  102  Ind.  443,  2  N.  E.  Rep.  123;  Bean  v.  Mining  Co,  4i6  GaL 
4B1,  6  Pac  Rep.  86;  Michael  v.  Jones,  84  Ma  578;  Simpson  v.  Qarland,  76 
Me.  203;  Bradstreet  v.  Baker,  14  li.  I.  540. 

-  Kayton  v.  Bamett,  116  N.  Y.  025.  23  N.  B.  Rep.  24;   MorlU  T.  Keojon. 
48  OODB.  314;  Appeal  of  NaUonai  S.  &  U  Bank  (Conn.)  12  AU.  Rep.  Wk 
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the  other  party  so  understood,  the  agent  cannot  be  held  liable.** 
Ify  OB  the  other  hand,  it  appears  from  the  face  of  the  contract,  or 
from  the  conduct  of  the  parties,  that  credit  was  given  to  the  agent, 
and  that  the  other  party  intended  to  hold  him  liable  on  the  con- 
tract, he  will  be  personally  liable.  And  it  will  be  assumed,  in  the 
absence  of  words  strongly  and  distinctly  expressive  of  agency,  that 
one  who  deals  with  an  agent  for  an  unnamed  principal  intended  to 
take  the  alternative  liability  of  the  principal  or  the  agent** 
An  agent,  therefore,  to  escape  personal  liability,  should  always 
either  use  his  principal's  name,  or  use  terms  that  will  clearly  show 
that  the  contract  was  only  intended  to  bind  his  principal. 

To  the  rule  that,  where  an  agent  contracts  for  an  undisclosed  prin- 
cipal, the  other  party  is  entitled  to  hold  the  principal  liable,  there 
18  an  exception  in  the  case  of  negotiable  instruments.  If  a  person 
signs  a  negotiable  note  aB  ^gent,"  without  any  words  in  the  note 
to  show  who  the  principal  was,  he,  only,  is  liable.  The  payee 
cannot  prove  who  the  principal  was,  and  hold  him  liable.*^ 

It  has  been  held  that  where  an  agent  has,  under  the  circum- 
stances above  stated,  contracted  as  agent  without  disclosing  his 
INrtiidpal's  aame^  he  may,  as  against  the  party  with  whom  he  con- 
tracted, repudiate  the  character  of  agent,  and  adopt  that  of  prin- 
cipal, though  the  effect  of  this  is  to  deprive  the  other  party  of 
the  alternative  liability  of  the  agent  or  the  unnamed  principal.** 

••  Fleit  V.  Hurton,  L.  K.  7  Q.  B.  126;  SouthweU  v.  Bowditch,  1  a  P.  Div. 
(C  A.)  374;  Berry  v.  Brown,  107  N.  Y.  C59,  14  N.  B.  Rep.  2S9. 

•0  Tfaompson  v.  Davenport,  9  B.  &  G.  78;  Bell  v.  Teague,  85  Ala.  211«  S 
Sooth.  Rep.  861;  Wlieeler  v.  Reed,  36  111.  81;  Kean  v.  Davis,  20  N.  J. 
Law,  425;  Murphy  v.  Helmrich,  66  Gal.  69,  4  Pac.  Rep.  958. 

nFoDer  v.  Hooper,  3  Gray  (Mass.)  341;  Williams  v.  Robbing,  16  Gray 
(Maaa)  77;  Peotz  v.  Stanton,  10  Wend.  (N.  Y.)  271;  De  Witt  v.  Walton,  9 
N.  X.  571;  Tannatt  v.  Bank,  1  Golo.  278;  Golllns  v.  Insurance  Go.,  17  Ohio 
St  215;  American  Ins.  Go.  v.  Stratton,  59  Iowa,  696,  13  N.  W.  Rep.  768; 
Sturdivant  v.  HuU,  59  Me.  172. 

•t  Schmals  v.  Avery,  16  Q.  B.  655. 
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SAMS— XnrDISCLOSXD  FBIKCIPAL— EXISTENCE  UKDIB- 

CLOSED. 

308.  Where  an  agent  enters  into  a  contract  on  behalf 
of  his  principal,  without  disclosing  the  principal's  exist- 
ence, 

(a)  The  other  party  may,  at  his  election,  hold  either 

the  principal  or  the  agent,  except — 
,  ^     (1)  Where  the  contract  is  a  negotiable  Instra- 
P^^^"^"^  ment. 

(2)  Where  the  terms  of  the  contract  are  Incom- 
ft    "  patible  with  the  existence  of  agency. 

(3)  Where  the  other  party  has  once  made  his 

election  to  hold  one  or  the  other. 
r4)  Where  the  principal,  while  exclusive  credit 
^"^^^^'^^  '     was  given  to  the  agent,  has  settled  with 
the  agent  for  what  he  has  received. 

(b)  The  principal  may  sue  on  such  a  contract,  subject 

to  the  other  party's  right  to  set  up  any  defense 
he  might  have  used  against  the  agent. 

If  the  agent  acts  on  behalf  of  a  principal  whose  existence  he  does 
not  disclose,  the  other  contracting  party,  subject  to  an  exception 
in  the  case  of  negotiable  instruments,'*  is  entitled  to  elect  whether 
he  will  treat  principal  or  agent  as  the  party  with  whom  he  dealt" 
The  reason  of  this  rule  is  that,  if  a  person  enters  into  a  contract 
with  another,  he  is  entitled,  at  all  events,  to  the  liability  of  the 
party  with  whom  he  supposed  himself  to  be  contracting.  If  he  sub- 
sequently discovers  that  such  person  is  in  fact  the  representative 
of  another,  he  is  entitled  to  choose  whether  he  will  accept  the 

•s  Ante,  p.  741,  note  91. 

•*  MerrlU  t.  Kenyon,  48  Conn.  314;  Irvine  v.  Watson,  5  Q.  B.  DIt.  414; 
Bacon  v.  Rupert,  39  Minn.  612,  40  N.  W.  Rep.  832;  Porter  t.  Day,  44  lU. 
App.  286;  Hubbard  v.  Tenbrook,  124  Pa.  St  291,  16  AU.  Rep.  817;  Wdcfa 
V.  Goodwin,  123  Moss.  71;  Baldwin  v.  Leonard,  39  Vt  200;  Holt  v.  Rom, 
54  N.  Y.  472;  Taintor  T.  Prendergast,  8  HIU  (N.  Y.)  72;  Bacon  ▼.  Sondley.  S 
Strob.  (&  C.)  542. 
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actual  state  of  things,  and  sue  the  latter  as  principal,  or  whether  he 
will  adhere  to  the  supposed  state  of  things  upon  which  he  entered 
into  the  contract,  and  continue  to  treat  the  agent  as  the  principal 
party.  In  such  a  case  the  other  party  to  the  contract  may  prove 
the  agency  for  the  purpose  of  fixing  the  liabilities  of  the  contract 
on  the  principal,  but  the  agent  cannot  proTe  the  agency  for  the  pur- 
pose of  escaping  liability.  The  real  principal  is  entitled  to  sue  on 
such  a  contract,  but  the  other  party  may  set  up  any  defense  which 
he  might  have  used  against  the  agent.*^ 

The  right  of  the  other  contracting  party  to  avail  himself  of  his 
alternative  right  to  sue  either  the  agent  or  the  undisclosed  prin- 
cipal may  in  various  ways  be  so  determined  that  he  is  limited  to 
one  of  the  two,  and  no  longer  has  the  choice  of  either  liability. 

(1)  In  the  first  place,  the  agent  may  contract  in  such  terms 
that  the  agency  is  incompatible  with  the  construction  of  the  con- 
tract. Thus,  where  an  agent,  in  making  a  charter  party,  described 
himself  therein  as  owner  of  the  ship,  it  was  held  that  he  could 
not  be  regarded  as  agent** 

(2)  If  the  other  party  to  the  contract,  after  having  discovered 
the  existence  of  the  undisclosed  principal,  does  anything  unequiv- 
ocally indicating  that  he  adopts  either  principal  or  agent  as  the 
party  liable  to  him,  his  election  is  determined,  and  he  cannot 
afterwards  sue  the  other.*^  So,  too,  if,  before  he  ascertains  the  fact 
of  agency,  he  sues  the  agent  and  obtains  judgment,  he  cannot 
afterwards  recover  against  the  principal.  But  the  mere  bringing 
of  an  action,  or  other  recognition  of  the  liability  of  one  of  the  parties, 
while  in  ignorance  of  the  agency,  would  not  thus  determine  his 

•sTalntor  v.  Prendergast,  3  HIH  (N.  Y.)  72;  Ruiz  y.  Norton,  4  Cal.  355; 
Parker  v.  Ck>cbrane,  11  Ck>lo.  363,  18  Pac  Rep.  209;  Foster  v.  Smith,  2  Gold. 
(Tenn.)  474;  OUpln  v.  Howell,  5  Pa.  St  41;  Rosser  v.  Darden,  82  Ga.  219, 
7  S.  B.  Rep.  919;  Ames  ▼.  Railroad  Co.,  12  Minn.  412  (GU.  295);  Elkins  v. 
Railroad  Co.,  19  N.  H.  337;  Tutt  t.  Brown,  5  Lltt.  (Ky.)  1;  Hunter  v.  Gld- 
dings,  97  Mass.  41;  Winchester  y.  Howard,  Id.  303;  Wood  v.  Bank,  129  Mass. 
358;   Bemahonse  v.  Abbott,  45  N.  J.  Law,  531. 

—  Humble  y.  Hnnter,  12  Q.  B.  810.  • 

•t  Pateraon  y.  Gandaaequl,  15  Bast,  02;  Kinsley  y.  Dayla,  104  Mass.  178; 
Coleman  y.  Bank,  53  N.  T.  388;  Cobb  y.  Knapp,  71  N.  Y.  348;  Schepflin  y. 
Deaaar,  20  Mo.  App.  509.    Contra,  Beymer  y.  BonsalU  79  Pa.  St  298. 
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rights  ^or  it  may  be  that  an  action  against  one  mi|^t  be  discon- 
tinued and  fresh  proceedings  be  well  taken  against  the  other."  ^ 
(3)  Again,  if,  while  exclusive  credit  is  given  to  the  agent,  the 
undisclosed  principal  pays  the  agent  for  the  price  of  goods  sold 
to  him,  he  cannot  be  sued  when  he  is  discoyered  to  be  the  purchaser. 
If  a  person  buys  goods  from  another  on  behalf  of  a  principal  whose 
existence  he  does  not  disclose,  and  the  principal,  before  he  is  known 
to  be  principal,  pays  the  price  to  the  agent,  the  principal  cannot  be 
sued  by  the  seller.**  But  the  case  is  diilerent  where  the  exist- 
ence of  a  principal  is  known,  though  his  name  is  not  disclosed. 
There  the  other  contracting  party  presumably  looks  beyond  the 
agent  to  the  credit  of  the  principal.  ''The  essence  of  such  a  trans- 
action is  that  the  seller,  as  an  ultimate  resource,  looks  to  the 
credit  of  some  one  to  pay  him  if  the  agent  does  not  Till  the 
agent  fails  in  payment,  the  seller  does  not  want  to  have  recourse 
to  this  additional  credit;  it  remains  in  the  background.  But  if, 
before  the  time  comes  for  payment,  or  before,  on  nonpayment  by  the 
agent,  recourse  can  fairly  be  had  to  the  principal,  whose  credit 
still  remains  pledged,  the  principal  can  pay  or  settle  his  account 
with  his  own  agent,  he  will  be  depriving  the  seller,  behind  the 
seller's  back,  of  his  credit"  *•• 

8AME— FRAUD  OF  AGENT. 

309.  If  an  agent  is  ffuilty  of  firaud  in  entering  into  a  oon- 
tract  on  behalf  of  his  principal, 

(a)  Both  he  and  his  principal  are  liable  if  he  acted 

within  the  scope  of  his  employment. 

(b)  He,  but  not  his  principal,  is  liable  if  he  acted  with* 

out  the  scope  of  his  employment. 

••  Priestly  y.  Femie,  8  Hurl.  &  G.  984;  Qardnw  t.  Pesslee*  148  ICass.  882^ 
9  N.  B.  Kep.  833;  Cobb  v.  Knapp»  71  N.  Y,  348;  Ferry  t.  Hoore,  18  Dl.  Appw 
185;  Kinsley  y.  DeyIs,  104  Mass.  17a 

—  Armstrong  y.  Stokes,  L.  R.  7  Q.  B.  699;  Fradley  y.  Hyland,  87  Fed.  Repw 
49;   Clealand  y.  Walker,  11  Ala.  1058;   Thomas  y.  Atkinson^  88  Ind.  24& 

100  irYlne  y.  Watson,  6  Q.  B.  DiY.  107  (Ct  App.)  414. 
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(c)  In  either  case,  subject  to  the  oonditioxiB  mentioned 
in  treating  of  fraud,  the  other  party  may  avoid 
the  contract. 

The  principal  is  liable  to  an  action  for  deceit  for  the  frand  of  his 
ogent,  if  the  fraud  was  committed  in  the  ordinary  course  of  his  em- 
ployment^®^ The  liability  of  the  principal  is  in  no  wise  different 
from  that  of  an  employer  who  is  responsible  for  wrongful  acts  done 
by  those  in  his  service,  within  the  scope  of  their  employment.  A 
man  is  equally  liable  for  the  negligence  of  his  coachman,  who  runs 
over  a  foot  passenger  in  driving  his  master's  carriage  from  the 
house  to  the  stables,  and  for  the  fraud  of  his  agent,  who,  being  in- 
structed to  obtain  a  purchaser  for  certain  goods,  obtains  one  by 
false  statements  as  to  the  quality  of  the  gooda  But,  if  the  person 
employed  act  beyond  the  scope  of  his  employment,  he  no  longer 
repnesents  his  employer  to  bind  him  by  tort  or  contract^^  Where 
an  agent,  for  instance,  was  employed  to  sell  a  log  of  mahogany,  but 
was  not  authorized  to  warrant  its  soundness,  and  he  did  so  knowing 
it  to  be  unsound,  it  was  held  that  the  employer  was  not  liable 
for  deceit,  and,  further,  that  the  contract  could  not  be  avoided  be- 
cause the  parties  could  no  longer  be  replaced  in  their  previous  po- 
sitions, for  the  log  had  been  sawed  up  and  partly  used.^^  The 
rights  of  the  parties  may  be  stated  to  be  as  follows:  If  the  agent 
commits  a  fraud  in  the  course  of  his  employment,  he  is  liable,^®^  and 
BO  is  his  principal.^®'  If  he  commits  a  fraud  outside  the  scope  of 
his  authority,  he  would  be  liable,  but  not  his  principaL^**   In  either 

!•!  Barwick  v.  Bank,  L.  R.  2  Exch.  259;  Jeffrey  v.  Bigelow,  13  Wend.  (N. 
Y.)  518;  Smith  v.  Tracy,  86  N.  Y.  79;  Locke  v.  Steams,  1  Mete  (Mass.)  560; 
Wolfe  V.  Pugh,  101  Ind.  203;  Du  Souchet  v.  Dutcber,  113  Ind.  249,  15  N.  E. 
Rep.  459;  Rhoda  v.  Annis,  75  Me.  17;  McKlnnon  v.  Vollmar,  75  Wi&  82,  43 
N.  W.  Rep.  800. 

iM  UdeU  V.  Atherton,  7  HurL  &  N.  172;  Nichols  v.  Bruns,  6  Dak.  28»  37  N. 
W.  Rep.  762, 

iM  Udell  V.  Atherton,  supra. 

194  Campbell  v.  HUlman,  15  B.  Mon.  (Ky.)  508;  Clark  v.  Loverlng,  87  Minn. 
120,  33  N.  W.  Rep.  776;  Hedden  v.  Oriffln,  136  Mass.  229;  Kroeger  t.  Plt- 
aOrn.  101  Pa.  St  311. 

iM  Note  101,  supra. 

M«  Notes  102, 103,  supra. 
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case  the  other  party  would  be  entitled  to  ayoid  the  contract  npon 
the  oondltiong  described  in  treating  of  the  effect  of  frand.^** 


DBTBRMIKATION  OF  THE  BELATIOK. 

310.  The  authority  of  an  agent  may  be  determined — 

(a)  By  agrreement;  and  this  may  be: 

(1)  By   performance   of    the   object   of    the 

agency. 

(2)  By  efflux  of  a  specifled  time. 

(3)  By  revocation  or  renunciation  in  accord- 

ance with  the  ezpress  or  implied  terms 
of  the  contract. 

(b)  By  the  act  of  one  of  the  parties,  revoking  or 

renouncing  the  agency  in  breach  of  the  con- 
tract of  employment.    The  authority  is  re- 
voked, though  the  contract  is  broken. 
EXCEPTIONS — (1)  Authority  cannot  be  re- 
voked where  it  is  coupled  with  an  interest. 
(2)  Notice  of  the  revocation  must  be 
given  those  to  whom  the  agent 
has  been  held  out. 
(o)  By  oi>eration  of  law.    This  results  from — 

(1)  The  destruction  of  the  subject-matter  of 

the  agency. 

(2)  The  bankruptcy  of  either  party. 

(3)  The  marriage  of  a  feme  sole  prindpaL 

(4)  The  insanity  of  either  party. 
(6)  The  death  of  either  party. 

EXCEPTION— An  authority  coupled  with 
an  interest  is  not  revoked  by  operation 
of  law  in  such  cases. 

Since  the  relation  of  principal  and  agent  is  that  of  employer  and 
employed  (a  relation  founded  on  mutual  consent),  it  follows  that 

wf  Ante,  p.  84& 
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the  relation  may  be  bronght  to  a  close  by  the  same  process  which 
created  it, — ^the  agreement  of  the  parties.  This  may  be  by  an  agree- 
ment expressly  entered  into,  after  the  creation  of  the  agency,  for 
the  purpose  of  terminating  it,  or  it  may  be  by  the  fulfillment  of 
terms  expressed  or  implied  in  the  contract  of  employment.  Where, 
at  the  time  the  agency  is  created,  its  duration  is  fixed,  then,  in 
accordance  with  the  agreement,  it  ceases  on  the  efflux  of  the  time 
specified.^®*  It  also  necessarily  ceases,  where  no  time  is  speci- 
fied, when  the  object  to  which  the  agency  was  expressly  limited  is 
performed.***  Again,  the  contract  of  employment  may  contain 
terms  allowing  the  agency  to  be  terminated  by  one  or  either  party 
on  certain  conditions.  A  revocation  or  renunciation  in  accord- 
ance with  the  terms  of  the  contract  is  a  determination  of  the 
agency  by  agreement.***  Such  terms  may  be  expressed  or  implied. 
Where  the  contract  is  silent  as  to  the  right  to  revoke  or  renounce 
the  authority,  and  there  is  nothing  in  the  nature  of  the  contract 
or  the  circumstances  to  show  a  contrary  intention,  the  authority 
may  be  righfly  revoked  or  renounced  at  any  time  on  notice.*** 

By  the  Ad  of  the  Parlies, 

We  have  just  seen  that  an  agency  may  be  revoked  or  renounced 
in  accordance  with  express  or  implied  terms  in  the  contract  of  em- 
ployment Buch  a  determination  of  the  agency,  though  in  a  sense 
by  the  acts  of  the  parties,  is  by  agreement  The  contract  of  em- 
ployment is  not  broken.  On  the  other  hand,  one  of  the  parties 
may  revoke  or  renounce  the  agency,  not  in  accordance  with  the 
terms  of  the  contract,  but  in  violation  of  them.  The  agency  in  this 
caae  is  determined  by  the  act  of  the  party,  but  it  is  determined  con- 
trary to  agreement  The  contract  of  emplojTuent  is  broken,  and  the 
other  party  may  recover  his  damages  for  the  breach,  as  in  the  case 

los  Oundlacb  v.  Fischer,  69  111.  172;  Danby  v.  Coutts,  20  Ch.  Div.  500. 

iM  Benoit  V.  Inhabitants,  10  Allen  (Mass.)  628;  Moore  v.  Stone,  40  Iowa, 
259;   Short  v.  MlUard,  68  lU.  292. 

11*  Oregon,  etc..  Bank  v.  American  Mortg.  Co.,  35  Fed.  Rep.  22;  Adrianoe  v. 
Entherford,  67  Mich.  170,  23  N.  W.  Rep.  718. 

Ill  Barrows  v.  Cushway,  37  Mich.  481;  Kirk  v.  Hartman,  63  Pa.  St  97: 
Chambers  v.  Seay,  73  Ala.  372;  North  Carolina  S.  L.  Ins.  Co.  r.  Williams,  91 
N.  a  69. 
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of  any  other  breach  of  contract^"  The  aathoritj,  however,  subject 
to  certain  exceptional  is  eflectnally  detennined.^^  A  principal, 
therefore,  may  revoke  the  authority  of  his  agent,  though  in  doing 
■0  he  violates  the  contract  of  employment;  and  the  acts  of  the 
agent  after  such  revocation  will  not  bind  the  principaL^^^  This 
power  of  revocation,  however,  is  subject  to  the  limitation  already 
explained, — ^that  a  principal  cannot,  by  private  communications 
with  his  agent,  limit  or  revoke  an  authority  which  he  has  allowed 
his  agent  to  assume  before  the  public.  He  will  be  bound  by  the 
acts  of  the  agent  which  he  has  given  other  persons  reason  to  sup- 
pose are  done  by  his  authority.^^*  As  we  have  already  seen,  a  hus- 
band may,  by  his  conduct  in  allowing  his  wife  to  deal  on  his  credit, 
constitute  her  his  agent  to  pledge  his  credit^^*  If  he  has  allowed 
her  to  so  deal  with  a  tradesman,  and  has  acquiesced  by  paying  her 
bills,  this  tradesman  may  assume  that  her  authority  continues 
until  he  receives  notice  to  the  contrary.  In  the  absence  of  such 
ti  notice,  the  tradesman's  right  to  hold  the  husband  cannot  be  af- 
fected by  the  husband's  private  revocation  of  her  authority.  In  the 
absence  of  such  authority  arising  from  the  conduct  of  the  husband, 
he  is  entitled,  as  against  persons  dealing  with  the  wife,  to  rev<Ae 

iw  Howard  v.  Daly,  61  N.  Y.  802;  Weed  v.  Burt,  t8  N.  Y.  102;  Lewis  t. 
iDsarance  Co.,  01  Mo.  6M;  James  v.  AUen  Go.,  44  Ohio  St  226;  RichardsoB 
T.  Machine  Works,  78  Ind.  42£.  As  to  the  measure  of  damages,  see  Mecfa. 
As.  §G22. 

11*  Mech.  Ag.  §  204  (and  cases  there  cited);  Ghamban  v.  Seay,  73  Ala.  372; 
Blackstone  v.  Buttermore,  53  Pa.  St  260;  Allen  v.  Watson,  16  Johns.  (N.  T.) 
206;  Walker  v.  Denlson,  86  lU.  142;  Attrill  v.  Patterson,  58  Md.  226;  Jones 
V.  Harris,  50  Miss.  214. 

"4  flicker  V.  Lawrence,  66  Vt  467;  Simpson  v.  Carson,  11  Or.  361,  8  Pac. 
Rep.  325;  Darrow  v.  St  George,  8  Colo.  592,  9  Pac.  Rep.  791;  Providence 
Gas-Burner  Co.  v.  Barney,  14  R.  I.  18;  Johnson  v.  Youngs,  82  Wis.  107,  51 
N.  W.  Rep.  1095. 

lis  Debcnbam  t.  Mellon,  5  Q.  B.  Div.  394,  6  App.  Gas.  24;  Claflin  v.  Len- 
helm,  C6  N.  Y.  301;  Baudouine  v.  Grimes,  04  Iowa,  370,  20  N.  W.  Rep.  476; 
Diversy  y.  Kello?^',  44  lit  114;  Wright  v.  Herrick,  128  Mass.  240;  Southern 
Life  Ins.  Co.  t.  McCain,  06  U.  S.  84;  Tier  y.  Lampson,  35  Vt  179;  Caper  y. 
Insurance  Co.,  25  N.  J.  Law,  67;  Howe  Mach.  Ca  v.  Simler,  50  Ind.  307;  Van 
Dusen  y.  Star  Quartz  Min.  Co.,  36  GaL  57L 

lie  Ante,  p.  717. 
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any  express  or  implied  authority  which  be  may  have  given  her,  and 
to  do  so  without  notice  to  persons  so  dealing.  Where  a  wife,  after 
being  forbidden  by  her  husband  to  pledge  his  credit,  purchased 
goods  on  his  credit  from  a  tradesman  who  had  never  before  so 
dealt  with  her,  it  was  held  that  he  could  not  hold  the  husband, 
though  he  had  no  notice  of  the  latter's  refusal  to  authorize  her 
dealings.  ^The  tradesman  must  be  taken  to  know  the  law;  he 
knows  that  the  wife  has  no  authority,  in  fact  or  in. law,  to  pledge 
the  husband's  credit,  even  for  necessaries,  unless  he  expressly  or 
impliedly  gives  it  to  her,  and  that  what  the  husband  gives  he  may 
take  away.**  "^ 

A  f urtlier  limitation,  in  favor  of  the  agent,  of  the  principal's  power 
of  revocation,  is  that  "an  authority  coupled  with  an  interest  is  ir- 
revocable.'*  **•  By  "interest,"  as  the  term  is  here  used,  is  meant 
something  more  than  the  advantage  which  the  agent  may  de- 
rive from  a  continuance  of  the  authority,  or  the  inconvenience, 
or  even  the  loss,  which  he  may  suffer  by  its  revocation.  These 
are  not  such  interests  as  will  prevent  a  revocation  by  the  prin- 
cipal. ^^Where  an  agreement,"  it  has  been  said,  "is  entered  into 
on  a  suificient  consideration,  whereby  an  authority  is  given  for 
the  purpose  of  conferring  some  benefit  to  the  donee  of  the  au- 
thority, such  an  authority  is  irrevocable.  This  is  what  is  usu- 
ally meant  by  an  authority  coupled  with  an  interest."*"  This, 
however,  is  too  broad.  "To  impart  an  irrevocable  quality  to  a 
power  of  attorney,  in  the  absence  of  any  express  stipulation,  and 
as  a  result  of  legal  principles  alone,  there  must  coexist  with  the 
power  an  interest  in  the  thing  or  estate  to  be  disposed  of  or  man- 
aged under  the  power."  "• 

117  Debenham  v.  Mellon.  5  Q.  B.  Div.  394. 

ii«  Hutchlns  V.  Beard,  34  N.  Y.  24;  Guthrie  v.  RaUroad  Co.,  40  ni.  109; 
Chambers  v.  Seay,  73  Ala.  372;  Wheeler  v.  Knaggs,  8  Ohio,  IGO;  Kindig  r. 
March,  15  Ind.  248. 

ii«  Smart  v.  Sanders,  5  C.  B.  895,  917. 

ISO  Hartley's  Appeal,  53  Pa.  St  212.  And  see  Hunt  v.  Rousmanler,  8 
Wheat  174;  Blaekstane  v.  Buttermore,  53  Pa.  St  266;  Chambers  v.  Seay, 
73  Ala.  878;  Alworth  v.  Seymour,  42  Minn.  526,  44  N.  W.  Rep.  1030;  Gilbert 
Y.  Holmes,  64  IlL  548;  Oregon  Sav.  Bank  v.  Mortgage  Co.,  35  Fed.  Rep.  22; 
Barr  v.  Schroeder,  32  CaL  609;  Darrow  ▼.  St  George,  8  Colo.  592,  9  Pac 
Rep.  791. 
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Operation  cf  Law. 

An  agency  may  alio  be  revoked  by  operation  of  law  in  certain 
cases.  If  the  subject-matter  of  the  agency  is  extinguished  or  ceases 
to  existy  this  will  revoke  the  agency.  It  has  been  held,  for  in- 
stance^ that  where  two  persons  jointly  appoint  an  agent  to  take 
charge  of  some  matter  in  which  they  are  jointly  interested,  aa 
to  sell  real  estate  owned  by  them  jointly,  a  severance  of  the  joint 
interest  revokes  the  agency.^'^  And,  where  a  landowner  employed 
several  diiferent  agents  to  act  for  him  in  the  sale  of  the  same  tract 
of  land,  a  sale  by  one  of  them  was  held  a  revocation  of  the  authority 
of  the  others."* 

The  bankruptcy  of  the  principal  determines  an  authority  given 
while  he  was  solvent^'* 

At  common  law,  the  marriage  of  a  female  principal  determines 
an  authority  given  while  sole.^'* 

The  insanity  of  the  principal  annuls  or  suspends  an  authority 
given  while  sane,^'*  but  subject  to  this  limitation,  namely,  that 
where  a  person,  while  sane,  holds  out  another  as  having  authority, 
and  afterwards  becomes  insane,  his  insanity  does  not  revoke  the 
agent's  authority  as  to  persons  to  whom  he  has  been  so  held  out, 
and  who  have  no  notice  of  the  principal's  condition.^'* 

The  death  of  the  principal  determines  at  once  the  authority  of 
the  agent,  leaving  the  third  party  without  a  remedy  upon  contracts 
entered  into  by  the  agent  when  ignorant  of  the  death  of  his  prin- 

i»  Rowe  V.  Rand,  111  Ind.  206,  12  N.  E.  Rep.  877. 

tn  Ahern  v.  Baker,  84  Minn.  98,  24  N.  W.  R^.  841. 

IS*  Paxktf  T.  Smith,  16  East,  386;   Mlnett  v.  Forrester,  4  Taunt  541. 

it4  Anon.,  1  Salk.  300;  Brown  v.  Miller,  46  Mo.  App.  1;  Chamley  v.  Win- 
Stanley,  5  East,  266. 

isft  Davis  V.  Lane,  10  N.  H.  156;  Matthlefisen,  etc.,  Ga  v.  McMahon,  38  N.  J. 
Law,  536.  "An  agent  always  acts  in  the  name  of  the  principal.  A^encj 
presapposes  the  presence  of  the  principal  in  the  person  of,  and  acting  throng 
the  agent.  The  power  that  binds  is  not  that  of  the  agent,  but  the  power  of 
the  principal  acting  through  the  agent  Whoi  a  person  loses  the  power  to 
bind  himself  by  his  own  acts,  it  Is  true,  as  a  general  principle,  that  that  Ion 
works  a  like  loss  in  all  those  upon  whom  he  has  conferred  the  power  to  bind 
him."    Motley  v.  Head,  43  Vt  633. 

it«  Drew  V.  Nunn,  4  Q.  B.  Dlv.  688;   Davis  v.  Lone,  10  N.  H.  156. 
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cipaL^'^  Tbe  agent  in  such  case  is  not  personally  liable  bm  having 
oontracted  on  behalf  of  a  principal  who  did  not  exist;  nor  is  the  es- 
tate of  the  deceased  liable,  for  the  authority  was  given  for  the  pur- 
pose of  representing  the  principal,  and  not  his  estate*"*  Neces- 
sarily, the  death  of  the  agent  determines  the  agency."*  And, 
where  two  persons  are  jointly  appointed  agents  to  take  charge  of  a 
particular  business  for  a  specified  term  or  purpose,  the  agency  Is 
revoked  by  the  death  or  insanity  of  one  of  them.*** 

Determination  of  an  agency  by  operation  of  law  does  not  take 
place  where  the  authority  is  coupled  with  an  interest"* 

MT  Hunt  V.  Rousmanier,  8  Wheat.  174;  Davis  y.  Windsor  Sav.  Bank,  46  Tt 
728;  Webber  v.  Brldgman,  118  N.  Y.  600,  21  N.  B.  Rep.  885;  Gait  v.  Oalloway^ 
4  Pet.  331;  Gale  v.  Tappan,  12  N.  H.  145;  Home  Nat  Bank  v.  Waterman. 
134  nL  461,  29  N.  E.  Rep.  503;  Travers  v.  Crane,  15  Gal.  12;  Clayton  ▼. 
Merritt»  52  Miss.  353;  Lewis  v.  Kerr,  17  Iowa,  78;  Saltmarsh  v.  Smitb,  82 
Ala.  404;  Rigs  v.  Cage,  2  Humph.  (Tenn.)  350;  Cleveland  v.  WlUlams,  29 
Tex.  204;  Staples  v.  Bradbury,  8  GreenL  (Me.)  181;  Smith  v.  Smith,  1  Jones 
(N.  0.)  135;  Jenkins  v.  Atkins,  1  Humph.  (Tenn.)  293.  But  see  Dick  v.  Page^ 
17  Mo.  234.  Payment  to  an  agent,  in  ignorance  of  his  principars  death,  has 
been  held  valid.  Cassiday  v.  McKenzie,  4  Watts  &  S.  (Pa.)  282.  It  has  been 
held  that  where  an  agent  sends  an  ord^  by  mall,  on  the  day  before  the 
death  of  his  principal,  to  a  nonresident  merchant,  and  the  latter  fiUs  the  order 
within  a  reasonable  time  in  ignorance  of  the  death  of  the  principal,  the  con- 
tract is  binding  as  of  the  day  the  order  was  deposited  in  the  malL  Garrett 
T.  Trabue,  82  Ala.  227,  3  South.  Rep.  149. 

IS*  Blades  v.  Free,  9  Bam.  &  0. 167. 

istin  re  Merrick's  Estate,  8  Watts  &  S.  (Pa.)  402;  Jackson  Ins.  Co.  v. 
Partee,  9  Heisk.  (Tenn.)  296;   Lehigh  Coal  &  Nav.  Ca  v.  Mohr,  83  Pa.  St  228. 

it«  Bowe  V.  Rand,  111  Ind.  206,  12  N.  B.  Rep.  877;  Martins  v.  Insurance  Co., 
53  N.  Y.  339. 

isi  Davis  V.  lisne,  10  N.  H.  160;  Hunt  v.  Rousmanier,  8  Wheat  174;  Enapp 
V.  Alvord,  10  Paige,  Ch.  (N.  Y.)  205;  Merry  v.  Lynch,  68  Me.  94;  Travers  v. 
Crane,  15  Cal.  12.    And  see  cases  above  cited;   Watson  v.  King,  4  Gamp.  274, 
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CHAPTEB  Xm. 

QUASI  OONXRAOTL 

511.  In  QeneraL 

512.  Judgmenta. 

813.  Obligatloiis  Imposed  by  Statute^ 

814.  Act!  of  the  Parties— In  GeneraL 

815.  Acooont  Stated. 

818.         Money  Paid  for  the  Use  of  Another. 
317.         Money  Becelved  for  the  Use  of  Another. 
818.         Becovery  for  Benefits  Gonftfred. 

IN  QEKBBAI.. 

811.  Ordinarily,  a  person  can  only  maintain  an  action 
ex  contractu  against  another  by  proving  a  contract  in  fact. 
There  are  circumstances,  however,  under  which  the  law 
will  create  a  fictitious  promise  for  the  purpose  of  allowing 
the  remedy  by  action  of  assumpsit.  The  obligation  is  not 
a  contaraot,  but  a  quasi  contract.    It  may  arise — 

(a)  From  the  Judgment  of  a  court  entered  otherwise 

than  by  consent. 

(b)  From  a  duty  imposed  by  statute. 

(c)  From  the  acts  of  the  parties. 

As  we  hare  seen  in  treating  of  the  nature  of  contract^  erery  true 
contract  involves,  not  only  obligation,  but  agreement  If  there 
is  no  agreement,  there  can  be  no  true  contract.  There  may  be  an 
obligation,  but,  unless  this  obligation  is  imposed  by  the  free  c<hi- 
sent  of  the  parties,  the  obligation  is  not  a  contractual  obligation. 
You  may  call  it  contract,  as  you  may  call  black  "white,"  but  calling  ^ 
it  so  cannot  make  it  contract  The  term  ^'implied  contract"  has 
been  used  in  a  confusing  way.  It  has  been  used  to  indicate  a  con- 
tract made  in  fact,  and  evidenced  by  the  conduct  of  the  parties; 
and  it  has  also  been  used  to  indicate  an  obligation  created  by  law, 
and  clothed  with  a  semblance  of  contract,  for  the  purpose  of  allow- 
ing the  remedy  by  action  of  assiimpsit,  but  which  in  fact  is  not  a 
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contract  at  all.  The  latter  use  of  the  term  is  unfortunate,  and  the 
sooner  we  abandon  it  the  better.  The  proper  term  for  such  obli- 
gations is  ^'quasi  contractj'^-^a  term  borrowed  from  the  Roman 
law. 

If  a  person  goes  into  a  store,  and,  with  the  tradesman's  cog- 
nizance, takes  up  an  article  and  carries  it  off  with  him,  the  law 
will  imply  a  promise  on  his  part  to  pay  for  it  So,  if  a  person  al- 
lows another  to  work  for  him  under  such  circumstances  that  no 
reasonable  man  would  suppose  that  he  intends  to  do  the  work  for 
nothing,  the  law  will  imply  a  promise  to  pay  for  the  work.  The 
promise  is  implied,  however,  not  as  a  matter  of  law,  but  as  a  mat- 
ter of  fact  There  is  an  actual  agreement  and  promise,  evidenced, 
not  by  express  words,  but  by  conduct  To  say  that  the  law  implies 
a  contract  is  merely  to  say  that  the  law  looks  at  the  evidence,  and 
holds  that  the  parties,  by  their  conduct,  have  shown  an  intention, 
the  one  to  offer  his  goods  or  services,  and  the  other  to  accept  and 
pay  for  them.  The  law  does  not  create  the  obligation.  It  is  cre- 
ated by  the  parties  themselves,  and  the  law  merely  says  that  they 
have,  by  their  conduct,  expressed  their  intention,  just  as  it  would 
hold  that  words  in  a  spoken  or  written  contract  express  a  certain 
intention.  There  is  no  difference  between  the  two  contracts  ex- 
cept in  the  evidence  of  the  intention  of  the  parties.  In  both  there 
is  agreement  in  fact,  and  therefore  a  true  contractual  relation. 

On  the  other  hand,  there  is  a  class  of  obligations  which  are  im- 
plied or  created  by  law  without  any  agreement  at  all  between  the 
parties,  and  even  against  the  dissent  of  the  party  upon  whom  the 
obligation  is  imposed.  Where,  for  instance,  a  party  has  paid  out 
money  which  another  ought  to  have  paid,  the  law  implies,  or,  to  be 
more  accurate,  creates,  an  obligation  on  the  part  of  the  latter  to 
repay  him,  and,  by  allowing  him  to  maintain  an  action  of  assump- 
sit to  enforce  this  obligation,  clothes  it  'with  the  semblance  of  con- 
tract So,  if  one  man  has  obtained  money  from  another  by  oppres- 
sion, imposition,  extortion,  or  deceit,  or  by  the  commission  of  a  tres- 
pass, the  money  may  be  recovered,  for  the  law  creates  a  promise 
from  the  wrongdoer  to  restore  it  to  the  rightful  owner,  although 
it  is  obvious  that  this  is  the  very  opposite  of  his  intention.^    Such 

1  Dusenbury  v.  Speir,  77  N.  Y.  XSa 
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obligations  as  these  are  implied  or  created  by  law  without  regard 
to  the  intention  of  the  parties.  They  are  called  "^quaai  contracts," 
because,  as  the  term  implies,  they  are  not  contract  at  aU,  but  have  a 
semblance  of  contract  in  that  they  may  be  enforced  by  an  action 
of  assumpsit  'implied  or  constructive  contracts  of  this  nature 
are  similar  to  the  constructive  trusts  of  courts  of  equity,  and  in 
fact  are  not  contracts  at  all."  ' 

Most  of  the  text-books  treat  this  obligation  as  a  true,  simple  con- 
tract. They  divide  simple  contracts  into  (1)  express  contracts; 
(2)  contracts  implied  in  fact;  and  (3)  contracts  implied  in  law.  This 
can  only  be  confusing.  "This  treatment  of  quasi  contract,**  it  is 
said  by  a  writer  of  the  highest  authority,  ^  in  the  opinion  of  the 
writer,  not  only  unscientific,  and  therefore  theoretically  wrong, 
but  is  also  destructive  of  clear  thinking,  and  therefore  vicious  in 
practice.  It  needs  no  argument  to  establish  the  proposition  that 
it  is  not  scientific  to  treat  as  one  and  the  same  thing  an  obliga- 
tion that  exists  in  eve^  case  because  of  the  assent  of  the  defend- 
ant, and  an  obligation  that  not  only  does  not  depend  in  any  case 
upon  his  assent,  but  in  many  cases  exists  notwithstanding  his  dis- 
sent" • 

The  origin  of  quasi  contract  was  the  change  of  remedy  in  Eng- 
lish law  from  debt  to  assumpsit.  Debt  was  the  remedy  for  cases 
of  breach  of  a  promise  made  upon  consideration  executed,  where 
such  a  breach  resulted  in  a  liquidated  or  ascertained  money  claim; 
and  later  this  action  came  to  be  applied  to  any  breach  of  contract 
resulting  in  a  similar  claim.  And  debt  was  also  the  remedy  in 
cases  where  a  statute,  or  the  common  law,  or  custom  laid  a  duty 
upon  one  to  pay  an  ascertained  sum  to  another.  The  action  of  as- 
sumpsit was  primarily  an  action  to  recover  an  unliquidated  sum, 
or  such  damages  as  the  breach  of  a  promise  had  occasioned  to  the 
promisee,  and  it  was  at  first  inapplicable  to  legal  liabilities  arising 
otherwise  than  upon  a  contract  springing  from  mutual  promises. 
The  term  implies  a  promise.  Owing  to  certain  inconveniences  at- 
taching to  the  action  of  debt,  its  field  was  gradually  encroached 

2  Dusenbury  v.  Speir,  supra.  See,  also,  Lawson  v.  Lawson,  16  Grat  (Va.) 
230;  Sceva  v.  True,  53  N.  H.  627;  Hertzog  v.  Hertzog,  29  Pa.  St  465;  Mont- 
gomery V.  Waterworks,  77  Ala.  248;  Keener,  Quasi  Coat  3-15. 

s  Keener,  Quasi  Cont  3. 
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upon  by  the  action  of  assumpsit  The  action  of  aasompsit  came 
to  be  used  instead  of  debt  where  the  contract  resulted  in  a  liqui- 
dated claim.  The  next  step  was  the  use  of  indebitatus  counts  in 
assumpsit  Where  the  breach  of  a  contract  resulted  in  a  liquidated 
claim,  the  pleadings  were  reduced  to  a  short  statement  of  a  debt 
originating  in  a  request  by  the  defendant,  and  a  promise  by  him 
to  pay.  Tills  enabled  claims  arising  from  contract  to  be  variously 
stated  in  the  same  suit,  in  the  form  of  a  special  agreement  which 
had  been  broken,  and  in  the  form  of  a  debt  resulting  from  an  agree- 
ment, and  consequently  importing  a  promise  to  pay  it  Buch  a 
mode  of  pleading  was  called  an  ^'indebitatus  count,"  or  ''count  in 
indebitatus  assumpsit"  The  remedy  upon  a  special  contract  which 
resulted  in  a  liquidated  claim  was  now  capable  of  being  reduced  to 
the  shape  of  an  action  for  debt  with  the  addition  of  a  promise  to 
pay  it  In  this  form  it  came  to  be  applied  to  those  kinds  of  legal 
liability  which  had  previouely  given  rise  to  the  action  of  debt, 
though  devoid  of  the  element  of  agreement  The  law,  for  the  pur- 
poses of  the  action,  implied  or  created  a  promise.  The  promise  was 
fictitious.  It  was  necessary  to  support  assumpsit,  and  therefore 
was  created  by  the  law.  It  was  in  this  way  that  these  obligations 
became  clothed  with  a  semblance  of  contract  For  the  convenience 
of  the  remedy  they  have  been  made  to  figure  as  though  they  sprang 
from  contract,  and  have  appropriated  the  form  of  agreement^ 

Quasi  contracts  may  arise  (1)  from  the  judgment  of  a  court  of 
competent  jurisdiction;  (2)  from  a  duty  imposed  by  statute;  or  (3) 
from  the  acts  of  the  parties. 

JUDGMENT. 

812.  The  judgment  of  a  court  of  competent  jurisdiction, 
entered  otherwise  than  by  consent,  is  sometimes  called  a 
"contract  of  record.''  The  obli^tion,  however,  is  not  con- 
tractual, but  quasi  contractual. 

The  judgment  of  a  court  of  competent  jurisdiction,  ordering  a 
sum  of  money  to  be  paid  by  one  of  two  parties  to  another,  is  not 

« Anson,  Cont  363. 
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merely  enforceable  by  the  process  of  the  court,  but  can  be  sued  upon 
as  creating  a  debt  between  the  parties.*  The  law  will  create  a 
flctitiom  promise  to  pay,  which  will  support  an  action  of  asauDipsit 
This  obligation  may  come  into  existence  as  the  final  result  of  liti- 
gation, when  the  court  pronounces  judgment,  or  it  may  be  created 
by  agreement  between  the  parties  before  litigation  has  coounenced, 
or  during  its  continuance.  In  the  latter  case  there  is  agreement 
resulting  in  obligation,  and  the  judgment  has  the  features  of  con- 
tract In  the  former,  however,  there  is  no  consent  on  the  part 
of  the  person  bound.  There  is  obligation,  but  there  is  no  agree- 
ment, and  therefore  there  is  no  contract  The  obligation  is  im- 
posed by  law,  notwithstanding  the  dissent  of  the  person  bound. 
In  order  that  the  creditor  may  be  allowed  to  enforce  the  judg- 
ment by  an  action  of  assumpsit  thereon,  the  law  creates  a  promise 
by  the  debtor  to  pay  the  judgment  The  promise  is  a  mere  ficti<m 
of  the  law  for  the  purpose  of  the  remedy.  In  this  way  the  law 
has  merely  clothed  a  judgment,  entered  otherwise  than  by  con- 
sent, with  the  semblance  of  a  contract  It  needs  no  argument  to 
show  that  it  is  a  quasi  contract,  and  not  a  true  contract* 


OBLIGATIOH  IMPOSED  BY  STATUTE. 

318.  Where  an  obligation  to  pay  money  is  imposed  by 
statute,  it  may  be  enforced  by  an  action  of  assumpsit.  The 
obligation  is  therefore  quasi  contractuaL 

Where  a  liability  to  pay  money  is  imposed  by  statute  without 
the  consent  of  the  person  bound,  it  cannot  be  said  that  the  obliga- 
tion springs  from  contract  As  in  the  case  of  a  judgment^  the  law 
merely  creates  the  fiction  of  a  promise  to  pay  the  money,  so  that 
assumpsit  will  lie  to  recover  it     The  obligation  is  not  contractual, 

•  Williams  T.  Jones,  13  Mees.  &  W.  62a 

•  Keener,  Quasi  Ck>nt  16;  State  of  Louisiana  r.  Mayor,  etc.,  of  City  of 
New  Orleans,  109  U.  S.  285,  3  Sup.  Ct  Rep.  211;  O'Brien  t.  Toun;,  96 
N.  Y.  428;  Bae  ▼.  Hnlbert,  17  lU.  572;  Morae  y.  Tappan,  3  Grsj  {Utm.) 
411;  Gutta-Percha  &  B.  Manuf'g  Co.  v.  City  of  Houston,  108  N.  Y.  276» 
15  N.  B.  Bep.  402. 
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bnt  quasi  contractual.^  IIIuErtrations  of  such  an  obligation  arise 
where  a  statute  imposes  a  duty  ux>on  one  county  or  parish  to  pay 
another  for  money  expended  in  the  support  of  a  pauper;  or  under 
any  other  circumstances  declares -that  one  person  may  recover 
from  another  money  paid  out  by  him  for  the  benefit  of  the  latter; 
or  where  a  statute  allows  an  action  to  recover  usury  paid,  or  money 
lost  and  paid  on  a  wager. 

ACTS  OF  THE  PABTIES— IN  GENEBAL. 

314.  The  acts  of  the  parttes  may  bring  about  an  obliga* 
tion  quasi  ex  contractu — 

(a)  Wbere  one  x>erBon  makes  an  admission  of  a  claim 

due  to  another  upon  an  account  stated. 

(b)  Where   one   person  pasrs   money  which  another 

person  ought  to  i>ay. 

(c)  Where  one  person  receives  money  -which  another 

ought  to  receive. 

(d)  Where  one  i)er8on  confers  benefits  upon  another 

for  which  the  latter  ought  to  pay. 

in  all  of  these  cases  except  the  first,  the  obligation  rests,  as  said 
by  Professor  Keener,  ''upon  the  doctrine  that  a  man  shall  not  be 
allowed  to  enrich  himself  unjustly  at  the  expense  of  another."  • 
'The  action  of  indebitatus  assumpsit  for  money  had  and  received 
will  lie  whenever  one  has  the  money  of  another  which  he  has  no 
right  to  retain,  but  which,  ex  aequo  et  bono,  he  should  pay  over  to 
that  other.  This  action  has  of  late  years  been  greatly  extended, 
because  founded  on  principles  of  justice;  and  it  now  embraces  all 
cases  in  which  the  plaintiff  has  equity  and  conscience  on  his  side, 
and  the  defendant  is  bound  by  ties  of  natural  justice  and  equity 
to  refund  the  money.  In  such  a  case  no  express  promise  need  be 
provedy  because  from  such  relation  between  the  parties  the  law 

T  Keener,  Qnasi  Oont  16;  Inhabitants  of  Milford  v.  Com.,  144  Mass.  64^ 
10  N.  £.  Bep.  516;  Pacific  M.  Steamsbip  Co.  v.  Joliffe,  2  WaU.  450;  Woods 
T.  Ayres,  39  Mich.  345;  Town  of  Woodstock  ▼.  Town  of  Hancock,  62  Vt 
848,  19  Aa  Rep.  991;   McCoun  v.  Railroad  Co.,  50  N.  Y.  176. 

•  Keener,  Quasi  Cont  19. 
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will  imply  a  debt,  and  give  thim  action,  founded  on  the  eqnity  of  tk 
plaintifTs  case,  as  it  were  upon  a  contract, — ^'quasi  ex  contractu,* 
as  the  Roman  law  expresses  it, — ^and  upon  this  debt  founds  tbe 
requisite  undertaking  to  pay.**  * 


ACCOUNT  8TATKD. 

816.  An  account  stated  is  the  admission  of  a  balance  dae 
fSrom  one  party  to  another.  The  statement  of  the  account 
and  admission  of  the  balance  implies  a  promise  in  law  to 
pay  it. 

An  account  stated  is  an  admission  by  one  party  who  is  in  a^ 
count  with  another  that  there  is  a  certain  balance  due  from  him.^* 
Tlie  admission  that  a  balance  is  due  imports  a  promise  to  pay  upon 
request,  which  may  be  sued  upon  as  though  it  created  a  liability  ex 
contractu,  without  proving  an  express  promise.^^  ^^The  acconnt 
stated  is  nothing  more  than  the  admission  of  a  balance  due  from 
one  party  to  another;  and,  that  balance  being  due,  there  is  a  debt 
•  •  •  The  very  statement  of  the  account  and  admission  of  the 
balance  implies  a  promise  in  law  to  pay  if  ^'  The  action  is  on  the 
account  stated,  and  not  on  the  contract  out  of  which  the  claim  arose. 

In  order  to  constitute  an  account  stated,  there  must  be  a  state- 
ment or  positive  admission  of  some  certain  amount  of  money  being 
due.^*     A  letter  from  a  person,  to  the  eifect  that  he  thinks  he  is 

•  Lawson  v.  Lawson,  16  Grat.  (Va.)  230.  And  see  Culbreath  y.  Gulbreatb, 
7  Ga.  64;   McCrea  y.  Pormort,  16  Wend.  (N.  Y.)  460. 

loinrlng  y.  Veltch,  3  Mees.  &  W.  106;  Toland  v.  Sprague,  12  Pet  300; 
Ware  v.  Manning,  86  Ala.  238,  5  South.  Rep.  682;  Truman  y.  Owen,  17  Or. 
523,  21  Pac.  Rep.  665;  Union  Bank  y.  Knapp,  3  Pick.  (Mass.)  96. 

11  Hopkins  y.  Logan,  5  Mees.  &  VV.  241;  Marshall  y.  Lewark,  117  Ind.  ZTi\ 
20  N.  E.  Rep.  253;  Powell  y.  Railway  Co.,  65  Mo.  658;  Warren  y.  Caryl, 
61  Vt  331,  17  Atl.  Rep.  741. 

i«  Irving  y.  Veltch,  supra;  Watklns  y.  Ford,  69  Mich.  357.  37  N.  W.  Rep. 
800;  St  Louis,  I.  M.  &  S.  Ky.  Co.  y.  Bank,  47  Ark.  541,  1  S.  W.  Rep.  701 

IS  Way  man  y.  Billiard,  7  Bing.  101;  Chisman  y.  Count,  2  Man.  &  G.  307; 
Peacock  y.  Harris,  10  East,  104;  Tuggle  y.  Minor,  76  CaL  96,  18  Pac.  Rep. 
131;  Ingraham  y.  Lukens,  30  S.  C.  616,  9  S.  E.  Rep.  348;  Weed  y.  Dyer,  53 
Ark.  155,  13  S.  W.  Rep.  592.     The  mere  fact  that  a  paper  is  marked  **Brn>n 
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indebted  In  a  certain  amount,  is  not  sufficient;  ^^  nor  is  an  admis- 
sion by  a  person  to  the  effect  merely  that  he  has  receired  a  sum  of 
money  on  account  of  another,  and  not  that  it  is  a  subsisting  debt;  ^* 
nor  an  admission  of  money  being  due,  without  specifying  expressly 
or  by  sufficient  reference  a  definite  amount;  *•  nor  an  admission  of 
liability  to  a  claim  for  unliquidated  damages.^^  An  acknowledg- 
ment of  a  debt  payable  at  a  future  date,  or  in  a  certain  event,  also 
constitutes  an  account  stated,  but  the  liability  is  not  absolute  until 
the  time  of  payment  has  arrived,  or  the  event  has  happened.**  An 
admission  of  debt,  in  order  to  constitute  an  account  stated,  must  be 
made  to  the  creditor  himself  or  to  his  agent  It  is  not  sufficient  if 
made  to  a  stranger.**  And  it  must  be  made  by  the  defendant  him- 
self or  by  his  agent'^  The  admission  may  be  in  writing  or  by 
mere  oral  statement;  '*  and  even  a  failure  to  object  to  an  account 
presented  and  examined  may  be  a  sufficient  admission.'*     An  ac- 

and  omissions  excepted"  does  not  deprive  it  of  its  character  as  an  account 
stated.  Kent  v.  Highleyman,  28  Mo.  App.  014;  Fleischner  t.  Kubll,  20  Or. 
328,  25  Pac.  Rep.  1086. 

1*  Hughes  V.  Thorpe,  6  Mees.  &  W.  656. 

i»  Tucker  v.  Barrow,  7  Bam.  &  0.  G23. 

!•  Teal  V.  Anty,  2  Brod.  &  B.  90;  Lane  v.  Hill.  18  Q.  B.  252. 

IT  MarshaU  v.  Wilson  (Ex.  Ch.  Ir.)  14  Wkly.  Rep.  699. 

18  Wheatley  y.  Williams,  1  Mees.  &  W.  533. 

i»  Tucker  v.  Barrow,  7  Barn.  &  C.  623;  Jardlne  t.  Payne,  1  Bam.  &  Adol. 
663. 

so  Bates  ▼.  Townley,  2  Bzch.  152.  Balancing  an  account  on  a  person's  own 
books  does  not  constitute  an  account  stated,  unless  done  with  the  consent  of 
the  other  party.     Nostrand  r.  Dltmls,  127  N.  Y.  355,  28  N.  B.  Rep.  27. 

SI  Leake,  Ck>nt  70;  Freeman  v.  Howell,  4  La.  Ann.  196.  Where  a  person 
to  whom  a  bill  has  been  rendered  sends  his  bill  to  the  other  party  for  a 
larger  amount,  with  the  amount  of  the  first-mentioned  bill  credited  thereon, 
this  is  a  sufficient  admission.  Bewick  v.  Butterfleld,  60  Mich.  203,  26  N.  W. 
Bep.  881;  Beals  v.  Wagener.  47  Minn.  489,  50  N.  W.  Rep.  535. 

ssLangdon  v.  Roane,  6  Ala.  518;  Hendy  v.  March,  70  Cal.  566,  17  Pac 
Rep.  702;  Dickerson  v.  Scheuer  (Super.  N.  T.)  1  N.  T.  Supp.  419;  Brown 
V.  Van  Dyke,  8  N.  J.  Eq.  795;  Andiug  t.  Levy,  57  Miss.  51;  Elchel  v.  Sawyer, 
44  Fed.  Rep.  845;  Lockwood  r.  Thome,  11  N.  Y.  170;  Fleischner  v.  Kubli, 
20  Or.  328,  25  Pac  Rep.  1086;  Mackin  t.  0*Bri^,  83  111  App.  474;  Freeman 
T.  Howell,  4  La.  Ann.  19a  Provided,  however,  that,  when  the  account  was 
rendered,  the  parties  had  not  already  come  to  a  disagreement,  so  that  assent 
from  silence  cannot  reasonably  be  inferred.  Edwards  y.  Hoefflnghoff,  38 
Fed.  Rep.  635.  » 
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count  stated,  it  has  been  said,  is  not  concluave,  but  is  merely  prima 
facie,  evidence  of  liability; "  bnt  this  iz  not  true.  The  existence 
or  validity  of  the  debt  may,  it  is  true,  be  disputed  by  showing  mis- 
take, fraud,  conditions,  or  illegality  of  consideration;'*  but  it  can- 
not otherwise  be  shown  that  the  amount  stated  was  not  in  fact 
due." 

MOHEY  PAID  FOB  THE  USE  OF  ANOTHSB. 

816.  Wherever  one  person  requests  or  allows  another  to 
assume  such  a  position  that  the  latter  may  be  compelled  by 
law  to  discharge  the  former's  legal  liabilities,  the  law  im- 
ports a  request  and  promise  by  the  former  to  the  latter, — 
a  request  to  make  the  payment,  and  a  promise  to  rei)ay, — 
and  the  obligation  thus  created  may  be  enforced  by  as- 
sumpsit. 

It  is  a  rule  of  law  that  no  man  ''can  make  himself  the  creditor  of 
another  by  paying  that  other's  debt  against  his  will  or  without  his 
consent,*'*'  or  at  least  without  some  act  on  his  part  which  will 

S3  Leake,  Cont  71. 

*«Truemaii  r.  Hurst,  1  Term  R.  40;  Thomas  t.  Hawkes,  8  Mees.  &  W. 
140;  Leather  Manufrs'  Nut.  Bank  v.  Morgan,  117  U.  S.  9G,  6  Sup.  Ct  Rep. 
657;  Dickerson  y.  Nabb,  Sneed  (Ky.)  320;  Gough  y.  Flndon,  7  Excfa.,4S; 
French  v.  French,  2  Man.  &  G.  644;  RehUl  ▼.  McTague,  114  Pa.  St  S2,  7  AtL 
Rep.  224;  Rose  r.  Sayory,  2  Bing.  N.  C.  145;  Ware  y.  Manning,  86  Ala.  236, 
0  South.  Rep.  682;  Waldron  y.  Evans,  1  Dak.  11,  46  N.  W.  R^.  607;  Bright 
y.  Coffman,  15  Ind.  371. 

sn  Dunham  y.  Griswold,  100  N.  Y.  224,  3  N.  B.  Rep.  76;  Neff  T.  Wooding, 
83  Va.  432,  2  S.  E.  Rep.  731;  Kilpatrick  y.  Henson,  81  Ala.  464,  1  Soath.  Rep. 
188;  Manchester  Paper  Co.  y.  Moore,  104  N.  Y.  680,  10  N.  B.  Rep.  861; 
Somers  y.  Cresse  (N.  J.  Ch.)  13  AU.  Rep.  23;  Smith  y.  Ogilyie  (Sup.)  5  N.  Y. 
Supp.  382;  Moscowitz  y.  Lemp  (Ark.)  12  S.  W.  Rep.  781;  Fleischner  y.  Kubli, 
20  Or.  328,  25  Pac.  Rep.  1080;  Hawley  y.  Hanan,  79  Wis.  379,  48  N.  W.  Rep. 
676;  Brown  y.  Vandyke,  8  N.  J.  Eq.  795;  Langdon  y.  Roane,  6  Ala.  518.  Al- 
though parties  may  haye  agreed  upon  a  statement  of  account,  they  maj,  by 
mutual  consent,  waiye  this,  and  agree  to  a  reopening  and  restatement  Horn 
y.  Railway  Co.,  37  Minn.  375,  34  N.  W.  Rep.  593. 

se  Johnson  y.  Packet  Co.,  L.  R.  3  C.  P.  43;  Dumford  r.  Messiter,  5  Manle 
&  S.  44G;  Ilcam  y.  Cullen,  54  Md.  533;  Turner  y.  Egerton,  1  GiU.  &  J.  (Md.) 
430;  ante,  p.  510. 
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prevent  him  from  withholding  consent  Assumpsit  will  not  lie, 
therefore,  for  money  oifieiously  paid  by  the  plaintiff  for  the  defend- 
ant's use.  The  defendant  most  have  requested  such  payment,  or 
he  musty  by  his  conduct,  have  made  it  necessary  for  the  plaintiff  to 
pay.  Where  a  person  expressly  requests  another  to  T>ay  money  for 
him  under  such  circumstances  as  to  import  a  proi^ise  to  repay, 
and  the  money  is  paid  in  accordance  with  the  request,  the  transac- 
tion involves  an  actual  agreement  Where  no  request  in  fact  ex- 
ists, and  there  is  no  agreement  in  fact  respecting  the  payment,  the 
law  may  imply  a  fictitious  request  As  a  rule,  wherever  one  per- 
son requests  or  allows  another  to  assume  such  a  position  that  the 
latter  may  be  compelled  by  law  to  discharge  the  former's  legal 
liabilities,  the  law  imports  a  request  and  promise  by  the  former  to 
the  latter, — a  request  to  make  the  payment,  and  a  promise  to  repay. 
It  will  not  do  to  say  that  there  was  no  agreement  in  fact,  for  the 
law  creates  the  promise.*'  "The  contract  is  created  in  law  upon 
an  implied  request  existing  in  fact,  where  the  plaintiff  has  been 
compelled  by  law  to  pay,  or  being  compellable  by  law,  has  paid,, 
money  which  the  defendant  was  ultimately  liable  to  pay,  so  that 
the  latter  obtains  the  benefit  of  the  payment  by  the  discharge  of 
his  liability."" 

A  good  illustration  of  such  an  obligation  is  where  one  of  several 
sureties,  or  other  joint  debtors,  pays  the  whole  debt  In  such  a 
case  he  is  allowed  to  recover  from  each  of  the  others  his  propor- 
tionate share.  A  request  to  pay  and  a  promise  to  repay  are  feigned 
in  order  to  entitle  him  to  the  remedy  of  assumpsit"     So,  where 

s7ExaU  V.  Partridge,  8  Term  R.  308;  Sapsford  t.  Fletcher,  4  Term  lU 
5U;  TutUe  v.  Armstead,  53  Ck>nn.  176,  22  AU.  Uep.  677;  GrlsseU  v.  Robinr 
son,  3  Blng.  N.  C.  10;  Wells  ▼.  Porter,  7  Wend.  (N.  T.)  119;  Houser  v.  Mc- 
Glmias,  108  N.  a  031,  13  S.  £.  Rep.  130;  Hawley  y.  Beverley,  6  Man.  &  Q. 
221;  Johnson  y.  Packet  Co.,  L.  R.  3  C.  P.  38;  Hales  ▼.  Freeman,  1  Brod.  & 
a  391;  Hutzler  t.  Lord,  04  Md.  534,  3  AU.  Rep.  891;  Turner  t.  Egerton,  1 
GUI  &  J.  (Md.)  430;  City  of  BalUmore  v.  Hughes,  Id.  480;  Iron  City  Tool> 
Works  T.  Long  (Pa.  Sup.)  7  AtL  Rep.  82;  Beard  Y.  Horton,  86  Ala.  202,  & 
South.  Rep.  207;  Perin  y.  Parker,  25  111.  App.  465. 

>•  Leake,  Cont  41. 

»  Kemp  Y.  Fender,  12  Mees.  &  W.  421;  Holmes  y.  Williamson,  6  Maule  ft 
8.  158;  DaYies  y.  Humphreys,  6  Mees.  &  W.  153;  Deering  y.  Winchelaea,  2 
Bos.  &  P.  270;  Norton  y.  Coons,  6  N.  Y.  33;   Doremus  y.  Selden,  19  John& 
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an  executor  was  compelled  to  pay  a  legacy  dnty  for  which  the 
legatee  was  ultlmatelj^  liable,  he  was  allowed  to  recover  the  amount 
from  the  legatee  as  money  paid  for  his  use.** 

The  right  of  indemnity  which  is  possessed  by  one  whom  circnm- 
stances  make  an  agent  of  necessity  for  another  may  be  classed 
among  these  forms  of  quasi  contractual  obligation.  A  person  places 
another  in  a  certain  relation  to  himself  without  giving  him  authority 
to  do  acts  which  their  relations  may  necessitate.  The  latter  is  com- 
pelled to  act  as  though  he  possessed  such  authority,  and  the  law 
will  then  presume  that  its  exercise  was  requested  and  agreed  to.*^ 

Another  class  of  cases  falling  under  this  head  are  cases  in  which 
a  person  is  compelled  by  the  wrong  or  fraud  of  another  to  pay 
money  to  a  third  person.  He  may  recover  the  amount  from  the 
person  so  guilty  of  the  wrong  or  fraud."     Where,  for  instance,  a 

(N.  T.)  213;  Toblaji  y.  liogers,  13  N.  Y.  50;  Johnson  v.  Harvey,  84  N.  Y. 
863;  Aldrich  v.  Aldrieli,  50  Vt  324;  Jackson  v.  Murray,  77  Tex.  644,  14  S. 
W.  Rep.  235;  Nlckerson  ▼.  Wheeler,  118  Mass.  295;  Wilton  t.  TazweU,  86  lU. 
20;  Yates  t.  Donaldson,  5  Md.  880;  Sears  v.  Starbird,  78  CaL  225,  20  Pac 
Rep.  547;  Fletcher  ▼.  Groyer,  11  N.  H.  3C8;  Foster  v.  Burton,  62  Vt  239,  20 
AU.  Rep.  326;  Logan  y.  Trayser,  77  Wis.  579.  46  N.  W.  Kep.  877;  Bushnell 
V.  BushneU.  77  Wis.  435,  46  N.  W.  Rep.  442.  In  some  Jurisdictions,  contri- 
bution between  cosureties  must  be  enforced  in  equity.  Longley  y.  Griggs. 
10  Pick.  (Mass.)  121;  McDonald  y.  Magruder,  3  Pet  470.  And,  where  a 
ffurety  has  been  compelled  to  pay  the  debt  he  may,  on  the  same  principle^ 
where  there  is  no  express  contract  with  the  principal  (Touissaint  y.  Martin- 
nant  2  Term  R.  100),  recoyer  the  amount  from  his  principal,  as  for  money  paid 
to  his  use.  Alexander  y.  Vane,  1  Mees.  &  W.  511;  Pownal  y.  Ferrand,  6 
Bam.  &  G.  439;  Crisfield  y.  State,  55  Md.  192.  As  a  rule,  no  right  of  contri- 
bution exists  between  Joint  wrongdoers.  Merryweather  y.  Nixan,  8  Term 
R.  186;  Boyer  y.  Bolender,  129  Pa.  St  324,  18  AtL  Rep.  127.  But  the  rule 
does  not  apply  where  one  of  them  Is  Innocent  of  any  Intentional  or  actual 
wrong,  and  has  been  compelled  to  pay  damages  which  the  other,  who  was 
the  actual  wrongdoer,  should  haye  paid.  In  such  a  case,  on  equitable  prin- 
ciples, contribution  may  be  enforced.  Ghurchill  y.  Holt  127  Mass.  165;  Far- 
well  y.  Becker,  129  111.  261,  21  N.  E.  Rep.  792;  Port  Jenris  y.  Bank,  96  N. 
Y.  550;  Bailey  y.  Bussing,  28  Gonn.  455. 

>o  Foster  y.  Ley,  2  Bing.  N.  a  269;  Bate  y.  Fayne^  18  Q.  B.  900;  Hales  y. 
Freeman,  1  Bred.  &  B.  391. 

•1  Ante,  p.  715;  Brittain  y.  Lloyd,  14  Mees.  &  W.  762;  PoUock  y.  Stables,  12 
O.  B.  765. 

St  Bleaden  y.  Gharles,  7  Bing.  246;  Smith  y.  Guff,  6  Maule  &  8.  100;  Hortoo 
▼.  Riely,  11  Mees.  &  W.  402;  Van  Santen  y.  Gil  Co.,  81  N.  Y.  171. 
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member  of  a  firm  gives  a  promissory  note,  signed  in  the  partnership 
name,  for  a  debt  of  his  own,  and  his  pamer  is  compelled  to  pay  it, 
the  latter  may-  recover  from  the  former  as  for  money  paid  to  his 
use;  ^  and  where  a  carrier,  by  mistake,  delivers  goods  to  the  wrong 
person,  and  he  wrongfully  detains  them,  so  that  the  carrier  is  com- 
pelled to  pay  their  value,  he  is  liable  to  the  carrier  for  the  amount 
so  paid.'* 

It  must  be  remembered,  as  stated  at  the  beginning  of  this  para- 
graph, that  it  Is  not  every  payment  on  another's  account  that  will 
make  the  latter  liable.  No  implied  promise  to  repay  is  raised 
where  a  person  makes  a  payment  voluntarily,  and  without  any  legal 
liability  or  compulsion,  in  discharge  of  the  debt  or  liability  of 
another;  *^  nor  where  he  has  been  compelled  to  make  the  payment 
by  his  own  wrongful  act;"  nor  where  the  payment  is  made  in 
discharge  of  a  liability  which  is  a  mere  moral  liability,  and  is  not 
recognized  in  law;*^  nor  where  a  payment  is  made  in  discharge 
of  another's  liability  by  express  agreement  with  the  latter.^*  It 
has  further  been  held  that,  to  entitle  a  person  to  recover  from  an- 
other money  paid  for  the  latter's  use,  there  n>ust  be  some  privity 
between  them.  Legal  liability  incurred  by  one  person  on  behalf 
of  another,  without  any  concuri^nce  or  privity  on  the  part  of  the 
latter,  wUl  not  entitle  him  to  recover  for  money  which,  under  such 
circumstances,  he  may  pay  to  the  latter's  use.  The  liability  must 
have  been  in  some  way  cast  upon  him  by  the  latter.     The  mere 

»»  Gross  V.  Cheshire,  7  Bxch.  43. 

>«  Brown  v.  Hodgson,  4  Taunt  188.  And  see  Long  Champs  v.  Kenny,  1 
Doug.  137. 

SB  Bates  v.  Townley,  2  Bxch.  152;  Sleigh  v.  Sleigh.  5  Ezch.  514.  Payment 
of  money  by  a  person  to  procure  the  release  of  his  property  from  seizure 
for  another's  debt  does  not  Impose  any  liability  on  the  latter  if  the  selzuro 
was  unlawful,  or  rather  unless  it  is  shown  that  it  was  lawful  Myers  v. 
Smith,  27  Md.  91. 

>•  Pitcher  V.  Bailey,  8  East,  171.  Where  an  officer,  for  Instance,  having 
custody  of  a  prisoner  for  debt,  suffered  him  to  go  at  large,  and,  In  conse- 
quence, was  compelled  to  pay  the  creditor  himself,  it  was  held  that  he 
could  not  recover  the  amount  from  the  debtor.     Pitcher  v.  Bailey,  supra. 

ST  Atkins  V.  Banwell,  2  East,  505. 

s«  Action  must  be  brought  on  the  express  agreement  Spencer  v.  Parry, 
3  AdoL  &  E.  331;  Lubbock  v.  Tribe,  3  Mees.  &  W.  607. 
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fact  that  he  haa  paid,  under  compolsioB  of  law,  what  the  latter 
might  have  been  compelled  to  pay,  will  give  him  no  right  of  action 
against  the  latter.  In  an  English  caae,  the  plainti£F,  being  en- 
titled under  a  bill  of  sale  to  seize  the  defendant's  goods,  did  so, 
but  left  the  goods  on  the  defendant's  premises  until  rent  fell  due 
to  the  defendant's  landlord.  The  landlord  distrained  the  goods, 
whereupon  the  plaintiff  paid  the  rent,  and  sued  the  defendant  for 
the  amount,  as  having  been  paid  to  his  use.  It  was  held  that  the 
facts  gave  the  plaintiff  no  right  of  action.  ^Having  seized  the 
goods  under  the  bill  of  sale/'  it  was  said,  "they  were  his  absolute 
property.  He  had  a  right  to  take  them  away;  indeed,  it  was 
his  duty  to  take  them  away.  He  probably  left  them  on  the  prem- 
ises for  his  own  purposes.  *  *  *  At  all  events,  they  were  not 
left  there  at  the  request,  or  for  the  benefit,  of  the  defendant"  ■• 

In  all  cases,  to  entitle  the  plaintiff  to  recover  there  must  have 
been  a  payment,  not  necessarily  of  money,  but  of  property  at  least, 
accepted  as  payment  and  in  extinguishment  of  the  claim.  The 
giving  of  a  bond  or  note,  for  instance,  is  not  sufficient,  for  '^the  mere 
extinguishment  of  the  original  liability  by  way  of  new  security  will 
not  avail.''  *•  It  is  otherwise,  however,  if  land  or  other  property  is 
transferred  absolutely  as  payment,  and  in  extinguishment  of  the 
claim.** 

MONEY  RECEIVED  FOB  THE  USE  OF  ANOTHER. 

317.  Wherever  one  person  has  money  to  which,  in  equity 
and  e:ood  ecnscience,  another  is  entitled,  the  law  creates  a 
promise  by  the  former  to  pay  it  to  the  latter,  and  the  ob- 
ligation may  be  enforced  by  assumpsit. 

Contracts  arising  from  agreement  frequently  result  in  the  re- 
ceipt and  holding  of  money  by  one  of  the  parties  for  the  use  of  the 

<•  England  v.  Marsden,  L.  K.  1  C.  P.  529.  And  see  Bay  City  Bank  v.  Llnd- 
■ay,  94  Mich.  17G,  54  N.  W.  Rep.  42.  But  see  Edmunds  ▼.  Wallingford, 
14  Q.  B.  Div.  811. 

40AIuslie  T.  Wilson,  7  Ck)w.  (N.  Y.)  6tf2;  Taylor  y.  Higgins,  3  Bast,  17D; 
Gumming  y.  Hackley,  8  Johns.  (N.  Y.)  202. 

«>  AInslie  y.  Wilson,  sapra;   Randall  y.  Rich,  11  Mass.  4^ 
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other;  as,  where  a  person  is  employed  by  another  as  agent  to  i*e- 
ceiTe  money,  and  to  account  for  and  pay  over  the  amount  reoeivedy 
and  receives  money  by  virtue  of  his  employment  In  such  a  case 
his  obligation  results  from  his  express  agreement*'  In  some  cases 
a  similar  obligation  is  created  by  law.  The  receipt  by  one  person 
of  money  to  which  another  person  is  entitled,  under  some  circum- 
stances, creates  a  debt  without  agreement,  and  even  against  dis- 
sent. The  law  creates  the  debt  and  a  promise  to  pay  it  The 
debt  is  technically  described  as  a  debt  **for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,"  or  "for  money  had  and  re- 
ceived." It  has  been  said  that  such  an  action  will  lie  whenever 
the  defendant  has  money  to  which,  in  equity  and  good  conscience, 
the  plaintiff  is  entitled;  **  that  the  action  is  equitable  in  its  nature, 
and  will  lie,  generally,  wherever  a  bill  in  equity  would  lie.** 

The  obligation  thus  created  from  the  receipt  of  money  can  arise 
only  in  respect  of  money  or  what  is  equivalent  to  money .*^  Groods 
received  by  the  defendant,  for  instance,  cannot  be  treated  as  money, 
flo  as  to  support  such  an  action,  so  long  as  they  are  undisposed  of 
and  remain  in  the  defendant's  hands;  **  but  it  is  otherwise  where 

«  Ante,  p.  727. 

4»  Lawson  v.  Lawson,  10  Grat  (Va.)  230;  Barnett  t.  Warren,  82  Ala.  557, 
2  Soutb.  R^.  457;  Merchants*  Bank  y.  Rawls,  7  Ga.  191;  Glascock  t.  Lyons, 
20  Ind.  1;  O'Fallon  v.  Bolsmenu,  3  Mo.  405;  Boyett  v.  Potter,  80  Ala.  476, 
2  South.  Rep.  534;  Vrooman  t.  McKaig,  4  Md.  450;  Teegarden  v.  Ijewis 
(Ind.  Sup.)  35  N.  B.  Rep.  24;  O'Conley  v.  City  of  Natchez,  1  Smedes  &  M. 
<Ml88.)  31;  Jackson  r.  Hough,  38  W.  Va.  236, 18  S.  E.  Rep.  575.  Money  paid 
on  judgment  before  or  pending  appeal  may  be  recovered  after  the  judgment 
Is  reversed.  Chapman  v.  Sutton,  68  Wis.  657,  32  N.  W.  Rep.  683;  Clark 
V.  Pinney,  6  Cow.  (N.  Y.)  297;  Kalmbach  v.  Foote,  79  Mich.  230,  44  N.  W. 
Rep.  603;  Haebler  r.  Myers,  132  N.  Y.  363,  30  N.  E.  Rep.  963;  Scholey  r. 
Halsey,  72  N.  Y.  57&     See,  also,  Isom  v.  Johns,  2  Munf.  (Va.)  272. 

44  Culbreath  r.  Culbreath,  7  Ga.  64;  McCrea  r.  Purmort,  16  Wend.  (N.  Y.) 
400;  Kennedy  v.  Insurance  Co.,  3  Har.  &  J.  (Md.)  367. 

48  Leake,  Cont  67;   Keener,  Quasi  Oont  139,  170;   Foster  v.  Dupre,  5  Mart 
<Ga.)  6;  Brundage  v.  VUlage  of  Port  Chester,  102  N.  Y.  494,  7  N.  E.  Rep.  398; 
Lee  V.  Merritt,  8  Q.  B.  820;  Nightingale  v.  Devlsme,  5  Burrows,  2589;  Scott  v.  • 
MiUer,  3  Bing.  N.  C.  811;  Atkins  v.  Owen,  4  Adol.  &  E.  819;  Balch  v.  Patten, 
45  Me.  41;  Libby  ▼.  Robinson,  79  Me.  168,  9  Atl.  Rep.  24. 

M  Thurston  v.  Mills,  16  East,  254;  Hendricks  v.  Goodrich,  15  Wis.  679; 
Moses  T.  Arnold,  43  Iowa,  187;   Stearns  v.  DllUngham,  22  Vt  624;   Smith  r. 
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they  have  been  sold  and  converted  into  money  by  him,*^  In  snch 
a  case  the  right  to  recover  ia  based  on  the  receipt  by  the  defendant 
of  money  belonging  to  the  plaintiff,  and  the  amount  of  money  re- 
ceived, and  not  the  value  of  the  goods,  is  the  measure  of  recovery. 
It  follows  from  this  that  if  the  money,  or  an  equivalent,  is  not  re- 
ceived for  the  goods,  even  though  they  may  have  been  sold;  *•  or 
if  they  have  been  merely  exchanged  for  other  goods;  *•  or  if  the 
amount  cannot  be  ascertained,'* — ^the  action  will  not  lie.  The  plain- 
tiff must  seek  some  other  remedy. 

It  has  been  said  that  an  action  for  money  had  and  received  will 
not  lie  unless  there  is  some  privity  between  the  plaintiff  and  the 
defendant;  *^  but  there  need  be  no  privity  other  than  such  as  ariBes 
out  of  the  fact  that  the  defendant  has  received  the  plaintiff's  money, 
which  in  equity  and  good  conscience  he  ought  not  to  retain.*' 

Same — Debts  Ariring  from  Tort — Waiver  of  ToH, 

A  frequent  illustration  of  a  quasi  contractual  obligation  of  this 
kind  arises  where  a  person  obtains  another's  money  by  wrongful 
or  fraudulent  means.  Where  one  person  has  wrongfully  taken 
another's  money,  or  has  taken  his  property  and  converted  it  into 
money,  the  latter  has  a  right  of  action  ex  delicto  for  the  wrong  done 
to  him,  as  by  an  action  of  trespass  or  trover,  or  by  an  action  on  the 
case  for  the  fraud.    He  is  not  always  restricted,  however,  to  an  ac- 

Jernigan,  83  Ala.  266,  3  South.  Rep.  515;  Xuttie  v.  CampbeU,  74  Mich.  652, 
42  N.  W.  Rep.  384;  Moody  v.  Vt^alker,  80  Ala.  619.  7  South.  Rep.  246. 

47  Leake,  Ck)nt.  50;  Keener,  Quasi  Ck>nt  170;  Lamine  v.  Dorrell,  2  Ld. 
Raym.  1216;  Gllmore  v.  Wilbur,  12  Pick.  (Mass.)  120;  Parker  ▼.  Orole. 
5  Blng.  63;  Oughton  v.  Seppings,  1  Bam.  &  AdoL  241;  Staat  v.  E^vans,  35 
111.  455;  Notley  y.  Buck,  8  Bam.  &  C.  160;  Olive  v.  Olive,  05  N.  C.  485; 
Powell  V.  Rees,  7  Add  &  E.  426;  Comstock  v.  Hier,  73  N.  Y.  269;  Bamett 
V.  Warren,  82  Ala.  557,  2  South.  Rep.  457;  Thornton  v.  Strauss,  79  Ala.  164. 

48  Budd  V.  Hller,  27  N.  J.  Law,  43;  Rosenberg  v.  Block,  54  N.  Y.  Super. 
Ct  537.  Receipt  of  equivalent  MUler  v.  Miller,  7  Pick.  (Mass.)  133;  Alnslie 
V.  Wilson,  7  Cow.  (N.  Y.)  662;  Doon  v.  Ravey,  49  Vt  203. 

"  Fuller  V.  Duren,  30  Ala.  73;  Kidney  v.  Persons,  41  Vt  386. 

»o  Saville,  Somes  &  Co.  v.  Welch,  58  Vt  683,  5  AtL  Rep.  491;  Glascock  y. 
Haaell,  109  N.  C.  145,  13  S.  E.  Rep.  789. 

81  Sergeant  v.  Stryker,  16  N.  J.  Law,  464. 

8«  Walker  v.  Conant,  65  Mich.  194,  31  N.  W.  Rep.  786;  Pugh  v.  PoweD 
(Pa.  Sup.)  11  Atl.  Rep.  570;  Drake  v.  Whaley,  35  S.  C.  187,  14  S.  B.  Rep.  397. 
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tion  ex  delicto  for  the  specific  wrong,  but  may  in  general  waive  the 
tort,**  and  sue  in  assumpsit  for  the  money  as  for  money  received  for 
his  use.** 

The  fundamental  fact  upon  which  this  right  of  action  depends 
is  that  the  defendant  has  received  money  belonging  to  the  plain- 
tiff, or  to  which  the  plaintiff  is  entitled.  It  is  not  sufficient  to  show 
that  the  defendant  has  by  fraud  or  wrong  caused  the  plaintiff  to 
pay  money  to  others  than  the  defendant,  or  to  otherwise  sustain 
loss  or  damage/'  ''Assuming  a  defendant  to  be  a  tort  feasor,  in 
order  that  the  doctrine  of  waiver  of  tort  may  apply,  the  defendant 
must  have  unjustly  enriched  himself  thereby.  That  the  plaintiff 
has  been  impoverished  by  the  tort  is  not  sufficient    If  the  plain- 

••  This  expression  is  generaUy  used.  As  pointed  out  by  Prof.  Keener,  the 
doctrine  of  waiver  of  tort  and  suit  in  assumpsit  is  simply  a  qneetlon  of  the 
election  of  remedies.  "The  remedies  in  tort  and  assumpsit  not  being  con- 
current, a  plaintiff  is  compelled  to  elect  which  remedy  he  wlU  pursue;  and, 
if  he  elect  to  sue  in  assumpsit,  he  is  said  to  waive  the  tort."  Keener,  Quasi 
C<Mit  159;  Cooper  v.  Cooper,  147  Mass.  370,  17  N.  B.  Rep.  892.  If  the  plain- 
tiff waives  the  wrongful  character  of  the  taking,  or  makes  his  election,  by 
recovering  the  money  as  a  debt,  or  otherwise,  he  thereby  precludes  himself 
trom  taking  advantage  of  it  as  a  tort  Brewer  v.  Sparrow,  7  Bam.  &  C.  310; 
Llthgoe  V.  Vernon,  5  Hurl.  &  N.  180;  Thompson  v.  Howard,  31  Mich.  809; 
Huffman  v.  Hughlett,  11  Lea  (Tenn.)  549.  He  cannot  accept  the  proceeds 
of  his  goods  which  have  been  wrongfully  taken  and  sold,  as  a  debt,  and  like- 
wise claim  damages  for  the  injury  done  in  the  wrongful  taking  and  sale. 
Brewer  v.  Sparrow,  7  Barn.  &  C.  310.  Moreover,  he  cannot  waive  the  wrong, 
or  make  his  election  in  part  only.  Therefore,  if  he  accepts  part  of  the  pro- 
ceeds or  price  of  the  goods,  he  is  bound  to  treat  the  balance  as  a  debt  Lytii- 
goe  V.  Vernon,  5  Hurl.  &  N.  180.  A  mere  claim  to  a  debt  in  respect  of  the 
value  of  goods  wrongfully  obtained.  If  not  acquiesced  in  by  the  other  party, 
does  not  constitute  an  election  so  as  to  waive  the  tort    Valpy  v.  Sanders, 

5  O.  B.  8Sa 

MNeate  v.  Harding,  6  Bxch.  349;  Cory  v.  Freeholders,  47  N,  J.  Law,  181; 
Burton  v.  Driggs,  20  WalL  125;  Loomls  v.  O'Neal,  73  Mich.  582,  41  N,  W. 
Rep.  701;  People  v.  Wood,  121  N.  Y.  522,  24  N.  K.  Rep.  952;  Kidney  v.  Per- 
sons, 41  Vt  386;  Lubert  v.  Chauviteau,  3  Cal.  458;  Kiewert  v.  Rindskopf, 
46  Wis.  481,  1  N.  W.  Rep.  163;  Western  Assur.  Co.  v.  Towle,  65  Wis.  247,  26 
N.  W.  Rep.  104;  Gllmore  v.  Wilbur,  12  Pick.  (Mass.)  120;  Dashaway  Ass'n  v. 
Rogers,  79  Cal.  211,  21  Pac.  Rep.  742;  O'Conley  v.  City  of  Natchez,  1  Smedes 

6  M.  (Miss.)  31;   ante,  p.  757. 

5»  National  Trust  Co.  v.  Gleason,  77  N.  Y.  400. 
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titPn  claim,  then,  is  in  reality  to  recover  damages  for  an  injury  done^ 
his  sole  remedy  is  to  sue  in  tort"  ** 

It  is  impossible  for  us  to  go  at  much  length  into  the  different  cir- 
cumstances under  which  the  law  will  create  this  obligation.  It 
must  sufBce  to  mention  the  most  important 

Where  a  person  steals  another's  money  or  property,  or  obtains 
it  by  false  pretenses,  the  fact  that  a  crime  has  been  committed  will 
not  prevent  a  civil  action  by  the  person  injured.  He  may  sue  the 
thief  in  tort,  or  he  may  elect  to  sue  in  assumpsit  as  for  money  re- 
ceived for  his  use.'* 

The  same  is  true  in  any  case  in  which  one  person,  by  means  of 
trespass,  fraud,  or  other  tortious  means,  obtains  another's  money." 

60,  where  a  person  has  obtained  money  from  another  under  an 
agreement  which  the  latter  has  the  right  to  avoid  on  the  ground 
of  fraud,  duress,  or  undue  influence,  the  latter,  on  avoiding  the 
contract,  may  recover  the  amount  as  money  received  for  his  use.'' 

Money  obtained  by  means  of  duress  or  compulsion  may  in  like 
manner  be  recovered  in  assumpsit*"  Duress  may  consist,  as  we 
have  seen,  in  violence  or  unlawful  imprisonment,*^  or  threats  of 

••Keener,  Quasi  Gout  100,  citing,  among  other  cases,  Patterson  ▼.  Prior, 
18  Ind.  440;  National  Trust  Co.  v.  Gleaaon,  supra;  New  Yorlc  G.  &  L  Co.  ▼. 
Glenson,  78  N.  Y.  503;  Tiglitmeyer  v.  Mongold,  20  Kan.  90;  Fanson  v.  Llnsley, 
Id.  235.     And  see  Stoclcett  v.  Watlvins,  2  GiU  &  J.  (Md.)  32(i. 

»T  Holt  V.  Ely,  1  EL  &  Bl.  795;  Cliowne  v.  Bay  lis,  31  Law  J.  Ch.  757;  Stone 
V.  Marsh,  G  Barn,  ft  C.  551;  Hlndmaix'U  t.  Hoffman.  127  Pa.  St  284.  18  AU. 
Rep.  14;  Litt  v.  Martindale,  18  C.  B.  814. 

»«  Catts  V.  Phalen,  2  How.  376;  Western  Assur.  Co.  v.  Towle,  65  Wis.  247, 
28  N.  W.  Rep.  104;  Kiewert  v.  Rlndsliopf.  46  Wis.  481, 1  N.  W.  Rep.  163;  Marsh 
V.  Keating,  1  Blng.  N.  C.  198;  Cory  v.  Freeholders,  47  N.  J.  Law,  181;  Bur- 
ton V.  Drlggs,  20  Wall.  125. 

ft»  Thome tt  v.  Haines,  15  Mees.  &  W.  307;  Street  v.  Bhiy,  2  Bam.  &  AdoL 
450;  Dashaway  Ass*n  v.  Rogers,  79  Cal.  211.  21  Pac  Rep.  742;  Gompertz  v. 
Denton,  1  Cromp.  &  M.  207;  Foster  v.  Bartlett,  62  N.  H.  617;  ante,  p.  347. 

•0  Shaw  V.  Woodcock,  7  Bam.  &  O.  73;  Atlee  v.  Backhouse,  3  Mees.  &  W. 
633;  Chandler  v.  Sanger,  114  Mass.  364;  Preston  v.  City  of  Boston,  12  Pick. 
(Mass.)  7.    On  this  subject  generally,  see  ante,  p.  355,  and  cases  there  collected. 

•1  De  Mesnil  v.  Dakin,  L.  R.  3  Q.  B.  18.  As  we  have  aef&i  in  another  connec- 
tion, even  a  legal  arrest  and  imprisonment  may  be  duress  if  there  is  abuse  of 
process.  Ante,  p.  358;  Richardson  v.  Duncan,  3  N.  H.  608;  Heckman  v.  Swarti, 
04  Wis.  48,  24  N.  W.  Kep.  473. 
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Tiolence**  or  unlawful  imprisonm^it,**  in  which  cases  it  is  duress 
of  the  person;  or  it  may  be  duress  of  goods,  as  where  property  is 
wrongfully  taken  or  withheld  under  oppressive  circumstances.** 
Further  than  this,  "where  money  has  been  obtained  •  •  •  by 
any  kind  of  compulsion  or  oppression  sufficient  to  render  the  pay- 
ment involuntary/'  it  may  be  recovered  as  a  debt  for  money  received 
for  the  use  of  the  plaintiff." 

If  a  mere  claim  is  made  upon  a  person  without  any  legal  proceed- 
ing, and  he  pays  it  with  full  knowledge  of  all  the  circumstances 
of  the  claim,  and  without  any  compulsion  or  necessity,  the  payment 
is  regarded  as  voluntary,  and  cannot  be  recovered  back,  though  the 
claim  was  unfounded,  and  might  have  been  successfully  resisted.** 
It  seems  that  it  was  at  one  time  held  that  money  voluntarily  paid 
could  be  recovered  back  if  the  party  receiving  it  was  not  entitled 

«s  Ante,  p.  357. 

•a  Ante,  p.  358.  As  we  have  seen,  a  threat  to  arrest  or  actual  arrest  of  a  hus- 
band or  child  is  duress  of  the  wife  or  parent  Ante,  p.  362;  Adams  ▼.  Bank, 
no  N.  Y.  GOG,  23  N.  E.  Bep.  7;  Schultz  t.  Culbertson,  49  Wis.  122,  4  N.  W. 
Rep.  1070.  It  must  be  remembered  that  it  is  unlawful  to  compound  a  felony, 
and  that  money  paid  to  stifle  a  criminal  prosecution  cannot  be  recovered,  ante, 
p.  430;  Haynes  r.  Rudd,  102  N.  Y.  372,  7  N.  B.  Rep.  287;  Gotwalt  t.  Neal. 
25  Md.  434;  Dixon  y.  Olmstcad,  9  Vt  310;  unless  the  circumstances  ware  such 
that  the  parties  camiot  be  regarded  as  being  in  pari  deUcto,  Duval  T.  WeU- 
man,  124  N.  Y.  15G,  2a  N.  B.  Bep.  353;  ante,  p.  499. 

•*  Ante,  p.  360;  Hills  ▼.  Street,  5  Bing.  37;  Astley  v.  Beynolds,  2  Strange, 
1)15;  Chandler  t.  Sanger,  114  Mass.  3Gi;  Cobb  ▼.  Charter,  32  Conn.  358;  Pres- 
ton ▼.  City  of  Boston,  12  Pidc.  (Mass.)  7;  Parcher  v.  Marathon  Co.,  52  Wis. 
388,  9  N.  W.  Rep.  23;  Robertson  t.  Frank  Bros.  Co.,  132  U.  S.  17,  10  Sup. 
Cl  Rep.  5;  Briggs  v.  Boyd,  56  N.  Y.  289;  Joannin  v.  Ogilvie,  49  Minn.  564, 
52  N.  W.  Rep.  217.  Recovery  of  money  exacted  by  carrier.  Baldwin  v. 
Steamship  Co.,  74  N.  Y.  125;  Peters  v.  RaUroad  Co.,  42  Ohio  St  275;  Mc- 
Gregor ▼.  RaUway  Co.,  35  N.  J.  Law,  89. 

•s  Leake,  Cont  52,  and  authorities  there  coUected;  Carew  ▼.  Rutherford,  106 
Mass.  1;  Goddard  r.  Bulow,  1  Nott  &  McC.  (S.  C.)  46;  Westlake  &  Button 
T.  City  of  St  Louis,  77  Mo.  47;  Lehigh  Coal  &  NaT.  Co.  v.  Brown,  100  Pa.  ' 
St  338;  Swift  Co.  y.  17.  S.,  Ill  U.  S.  22,  4  Sup.  Ot  Rep.  244;  Regan  r.  Bald- 
win, 128  Mass.  485.  Mere  threat  of  suit  is  not  compulsion  so  as  to  render 
a  pajrm^it  to  prevent  suit  involuntary.  Emmons  v.  Scudder,  115  Mass.  307; 
Await  V.  Building  Ass'n,  34  Md.  435. 

««  Leake,  Cont  56;  Spragg  v.  Hammond,  2  Rrod.  &  B.  59;  Denby  v.  Moore, 
1  Barn.  &  Aid.  123;  Morris  v.  Tarin,  1  Dall.  147;  HaU  v.  Shultz,  4  Johns. 
(X.  Y.)  240;  Await  v.  Building  Ass  n,  34  McL  435. 

LAW  CONT. —49 
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to  it;*^  but  it  is  now  rirtiially  settled  'that  a  party  may  in  equity 
and  good  conscience  continue  to  hold  money  roluntarily  paid  to 
him  under  no  mistake  of  fact,  and  without  fraud  upon  his  part**  ^ 

Same — lAabiliiy  of  TTiird  Persons, 

If  money  wrongfully  obtained  has  passed  into  the  hands 
of  a  third  person,  the  law  will  create  a  similar  promise  by  him,  un- 
less he  was  a  bona  fide  purchaser  or  recipient  for  value;  that  iB| 
unless  he  gave  a  valuable  consideration  for  the  money,  and  had  no 
notice  of  the  fraud  or  other  wrong  by  which  it  was  obtained.^  If 
he  was  a  bona  fide  purchaser  or  recipient,  he  is  not  liable.^*  The 
same  is  true  where  goods  wrongfully  obtained  or  converted  have 
passed  into  the  hands  of  a  third  person,  and  been  converted  into 
money.^* 

Same — Money  Received  withotU  Fraud  or  Wrong. 

The  right  to  recover  money  as  having  been  received  by  the  de- 
fendant for  the  use  of  the  plaintiff  is  not  limited  to  cases  in  which 
the  money  has  been  obtained  by  a  tortious  act,  but  extends  to  many 
cases  in  which  it  has  been  rightfully  obtained,  but  cannot  be  right- 
fully kept^'  Where  a  person,  for  instance,  has  obtained  money 
from  another  under  an  agreement  which  the  latter  is  entitled  to 
avoid,  and  does  avoid,  because  of  want  or  failure  of  consideration," 
or  because  of  mistake,^^  or  because  of  want  of  capacity  by  reason 

•T  Moses  V.  Macferlan,  1  W.  BL  219. 

«s  Brisbane  v.  Dacres,  5  Taunt  144;  Began  v.  Baldwin,  126  Mass.  486;  Ben- 
son V.  Monroe,  7  Gush.  (Ma8&)  125. 

«9  Calland  v.  Loyd,  6  Mees.  &  W.  26;  Bayne  v.  V.  S.,  93  IT.  S.  642;  BCawm 
T.  Prendergast,  120  N.  Y.  636,  24  N.  E.  Rep.  806;  Atlantic  Ootton  Mills  v.  In- 
dian Oreliard  MSlls,  147  Mass.  268,  17  N.  E.  Rep.  496;  Hindmarch  v.  Hoffman, 
127  Pa.  St  284,  18  Atl.  Rep.  14;  Harrison  Mach.  Wortcs  v.  OoquUlard,  26  IlL 
App.  613;   ante,  p.  348. 

70  Fostw  V.  Green,  7  Hurl.  &  N.  881.  And  see  Thacher  v.  Pray,  113  Biai^ 
291;  Newhall  v.  Wyatt,  139  N.  Y.  452,  34  N.  B.  Rep.  1046;  Stephens  v.  Board, 
79  N.  Y.  187;  State  Bank  v.  U.  S..  114  U.  S.  401.  5  Sup.  Ct  Rep.  8Sa 

71  Glyn  y.  Baker,  13  East  509;  Graham  v.  Dyster,  6  Manle  &  &  1;  Down 
V.  Hailing,  4  Bam.  A  G.  330. 

It  Johnson  v.  Jennings,  10  Grat  (Va.)  1. 

T8  Poet,  pu  774. 

T^Post  p.  771;   ante.  p.  289. 
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of  infancy  or  insanity,^*  or  because  of  the  other  party's  failure  to 
perform  his  part  of  the  agreement,^*  the  money  may  be  recovered. 
The  money,  though  obtained  without  wrong,  cannot  be  rightfully 
and  justly  withheld  after  the  contract  has  been  avoided,  and  the 
law  therefore  creates  a  promise  to  repay  it 

Same — Money  Paid  under  a  Mistake, 

An  important  class  of  cases  in  which  an  action  will  lie  as  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff  is  where 
money  is  paid  under  a  mistake  of  fact  As  a  rule,  whenever  a  per- 
son makes  a  payment  to  another  under  such  a  mistake  as  to  mate- 
rial facts  as  to  create  a  belief  in  the  existence  of  a  liability  to  pay 
which  does  not  really  exist,  the  money  may  be  recovered  back  as 
having  been  received  by  the  person  to  whom  it  was  paid  for  the  use 
of  the  person  paying  it"  If  the  mistake  is  caused  by  the  fraud 
of  the  person  receiving  the  money,  or  if  he  knows  of  the  mistake 
when  he  receives  the  money,  the  case  will  fall  within  the  class  which 
we  have  already  considered.^*  We  are  speaking  here  of  cases  in 
which  the  mistake  is  not  induced  by  fraud,  and  in  which  both 
parties  may  act  in  perfect  good  faith.  Such  an  obligation  arises 
where  money  is  paid  as  due  upon  the  basis  of  erroneous  accounts, 
and  upon  a  true  statement  of  account  is  found  not  to  have  been 
due.  It  may  be  recovered  as  money  received  for  the  plaintiff's  use.''^ 
The  money  must  have  been  paid  under  the  belief  that  it  was  due. 
If  the  plaintiff  knew  that  it  was  not  due,  and  voluntarily  paid  it 

T»  Ante,  pp.  258,  271. 

Te  Phlllpson  V.  Bates,  2  Mo.  116;  post,  p.  774. 

TT  Bize  V.  Dlckasoa,  1  Term  R  285;  Citizens*  Bank  v.  Grafflin,  81  Md.  507; 
Barber  v.  Brown,  1  G.  B.  (N.  S.)  121;  Milnes  v.  Duncan,  6  Bam.  &  G.  671; 
MiUs  ▼.  Guardians  of  the  Poor,  3  Bxch.  590;  Mayer  ▼.  Glty  of  New  York,  63 
N.  Y.  455:  Rheel  t.  Hicks,  25  N.  Y.  289;  Hazard  v.  Insurance  Co.,  7  B.  I.  429; 
Holtz  V.  Schmidt,  59  N.  Y.  253;  Glark  t.  Sylvester  (Me.)  13  AU.  Rep.  404; 
McDonald  v.  Lynch,  59  Mo.  350;  Glenn  v.  Shannon,  12  S.  G.  570. 

7»  Sharkey  v.  Mansfield,  90  N.  Y.  227.  This  distinction,  for  several  rea- 
sons, may  become  important  Where  there  is  no  fraud,  for  instance,  a  de- 
mand before  suit  is  necessary;  but,  where  there  is  fraud  (and  it  amounts  to 
fraud  if  the  other  party  knew  of  the  mistake),  demand  is  not  necessary. 
Sharkey  v.  Mansfield,  supra;  Taylor  v.  Spears,  1  Eng.  (Ark.)  381. 

T  Dalls  V.  Lloyd,  12  Q.  B.  531;  Townsend  v.  Growdy,  8  G.  B.  (N.  S.)  477; 
Stuart  y.  Sears,  119  Mass.  143;  Keenholts  v.  Ghurch  (Sup.)  10  N.  Y.  Supp.  615. 
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because  he  thought  he  could  not  show  that  it  was  not  doe,  or  for 
any  other  reasiMi,  it  cannot  be  recorered  back.  This  is  not  ig- 
norance of  fact,  but  ignorance  of  the  means  of  proying  a  fact."* 
The  mere  fact  that  the  party  paying  the  money  suspects  that  it  is 
not  due  does  not  bring  the  case  within  this  rule.  He  must  believe 
it  is  not  due.*^  It  is  essential  that  there  shall  have  been  a  mis- 
take of  a  material  fact  A  voluntary  payment  with  knowledge  of 
all  facts  cannot  be  recovered,  even  though  there  may  have  been 
no  obligation  to  pay.**  By  the  weight  of  authority,  if  the  mistake 
occurs  and  causes  the  payment,  it  is  immaterial  that  it  arose  from 
negligence  or  want  of  diligent  inquiry  on  the  part  of  the  plaintifF, 
or  from  forgetfulness,  or  the  fact  that  he  had  the  means  of  knowl- 
edge;** provided,  however,  the  defendant  has  not  so  changed  his  po- 
sition that  he  cannot  be  placed  in  statu  quo.*^  If  the  money  is  in- 
tentionally paid  "without  reference  to  the  truth  or  falsehood  of  the 
fact,  the  plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  the 
person  receiving  shall  have  the  money  at  all  events,  whether  the 
fact  be  true  or  false,"  it  cannot  be  recovered.** 

••  Keener,  Quasi  Cent  2G;  WindbeU  v.  Carroll,  10  Hun  (N.  Y.)  101. 

•1  Keener,  Quasi  Cent  28. 

u  Adams  v.  Reeves,  68  N.  C.  134. 

ss  KeUy  v.  Solarl,  9  Mees.  &  W.  54;  Appleton  Bank  v.  McGUvray,  4  Gray 
(Mass.)  518;  Devlne  v.  Edwards,  101  IlL  138;  Lawrence  v.  Bank,  54  N.  Y.  432; 
Bell  V.  Gardiner.  4  Man.  &  G.  11;  Townsend  v.  Crowdy,  8  C.  B.  (N.  S.)  477; 
Walte  V.  Leggett,  8  Cow.  (N.  Y.)  196;  Kingston  Bank  v.  Eltinge,  40  N.  Y. 
391;  Brown  v.  Road  Co.,  56  Ind.  110;  Rutherford  v.  Mclvor,  21  Ala.  750; 
Baltimore  &  S.  R.  Co.  v.  Faunce,  6  GiU  (Md.)  68;  Koontz  v.  Bank,  51  Mo.  275; 
Walker  v.  Couant,  65  Mich.  194.  31  N.  W.  Rep.  786.  Contra,  Bmmmltt  t. 
McGulre,  107  N.  C.  3ol.  12  S.  E.  Rep.  191;  Wilson  ▼.  Barker,  50  Me.  447. 

«4  Keener,  Quasi  Cont  71;  Walker  v.  C<mant,  65  Mich.  194,  31  N.  W.  Rep. 
786. 

•ft  Kelly  V.  Solari,  supra;  McArthur  v.  Luce,  43  Mich.  435,  5  N.  W.  Rep. 
451.  Mowatt  V.  Wright,  1  Wend.  (N.  Y.)  355;  Buffalo  v.  O'Malley,  61  Wis. 
255,  20  N.  W.  Rep.  913;  Bergenthal  v.  Flebranta,  48  Wis.  435.  4  N.  W.  Rep. 
89;  Troy  v.  Bland,  58  Ala.  197.  A  compromise,  therefore,  cannot  be  re- 
pudiated, and  money  paid  recovered,  on  the  ground  of  mistake,  where  it 
was  made  without  reference  to  the  truth  or  falsity  of  facts.  See  cases  abore 
cited.  But  it  is  otherwise  if  there  was  mistake  as  to  a  fact  which  was  be- 
lieved to  be  true,  and  on  the  belief  in  the  truth  of  which  the  compromise  was 
made.  Rheel  v.  Hicks,  25  N.  Y.  289;  Wheadon  v.  Olds,  20  Wend.  (N.  Y.)  174; 
Stuart  V.  Sears,  119  Mass.  143. 


Ch.   13]  MONEY   RECEIVED   FOR   THE   USE   OF  ANOTHER.  773 

A  person  caniiot  recover  money  paid  nnder  a  mistake  of  fact  if 
he  has  received  the  equivalent  for  which  he  bargained,  so  that  there 
is  no  failure  of  consideration;  and  it  is  immaterial  that  he  need 
not,  and  would  not,  have  made  the  payment  if  he  had  known  tbe 
true  state  of  facts.  Where  a  bank,  for  instance,  pays  the  check 
of  a  depositor  under  the  erroneous  belief  that  it  has  sufficient  funds, 
it  may  recover  from  the  payee  the  excess  paid  him  over  the  amount 
to  the  depositor's  credit,  but  it  cannot  recover  the  full  amount 
paid.  And  it  makes  no  difference  that  because  of  the  overdraft 
it  had  a  right  to  refuse  to  pay  anything  on  the  check.*® 

It  is  almost  universally  held  that  a  payment  under  a  mistake 
of  law  cannot  be  recovered,  for  no  man  can  plead  ignorance  of  the 
law.  If  a  i)erson,  therefore,  voluntarily  pays  a  claim  made  upon 
him  with  full  knowledge  of  all  the  circumstances,  but  under  a  mis- 
take of  law,  he  cannot  recover  the  money  paid  on  the  ground  that 
he  was  not  legally  liable,  and  could  have  successfully  resisted  the 
claim  if  he  had  understood  his  legal  rights."^  Mistake,  therefore, 
of  a  fact,  the  truth  or  falsity  of  which  is  immaterial,  does  not  en- 
title one  to  recover  money  paid.  "A  plaintiff  paying  a  claim,  sup- 
IHJsing  himself  to  be  under  an  obligation  to  pay  the  same  because  of 
mistake  as  to  a  fact  which,  if  true,  would  not  have  imposed  an  ob- 
ligation upon  him,  cannot  recover  the  money  so  paid  in  jurisdictions 
where  a  recovery  is  not  allowed  of  money  paid  under  mistake  of 
law,  since,  had  the  plaintiff  known  the  law,  the  fact  about  which 

8«  Keener,  Quasi  Cent  34,  where  tbe  question  is  considered  at  len^.  And 
see  Merchants*  Nat  Bank  v.  Bank,  139  Mass.  513,  2  N.  E.  Rep.  513;  U.  S. 
T.  Badeau,  130  U.  8.  439,  9  Sup.  Ct  Rep.  579;  Lemans  ▼.  Wiley,  92  Ind.  436. 

«7  Bilbie  v.  Lumley,  2  East,  469;  Vanderbeck  v.  City  of  Rochester,  122  N.  Y. 
285,  25  N.  E.  Rep.  408;  Clarke  v.  Dutcber,  9  Cow.  (N.  Y.)  674;  Denby  v. 
Moore,  1  Bam.  &  Aid.  123;  Brisbane  t.  Dacres,  5  Taunt  143;  Wayne  Co. 
T.  Randall,  43  Mich.  137,  5  N.  W.  Rep.  75;  Birkhauser  y.  Schmitt,  45 
Wis.  316;  Carson  t.  Cochran,  52  Minn.  67,  53  N.  W.  Rep.  1130;  Val- 
ley Ry.  Co.  T.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44,  IS  N.  E.  Rep.  486;  Beard 
V.  Beard,  25  W.  Va,  486;  Porter  y.  Jefferies  (S.  C.)  18  S.  E.  Rep.  229;  Mutual 
Say.  Inst  y.  Enslln,  46  Mo.  200;  Trigg  y.  Read,  5  Humph.  (Tenn.)  529;  Snel- 
son  y.  State,  16  Ind.  29;  Hubbard  y.  Martin,  8  Yerg.  (Tenn.)  498;  Real  Es- 
tate Say.  Inst  y.  Linder,  74  Pa.  St  371;  Townsend  y.  Cowles,  31  Ala.  428; 
Newell  y.  March,  8  Ired.  (N.  C.)  441;  Christy  y.  Sullivan,  50  Cal.  337;  Osbum 
y.  Throckmorton  (Va.)  18  S.  E.  Rep.  285;  ante,  p.  305.  Contra^  Mansfield  y. 
Lynch,  58  Conn.  320,  22  AtL  Rep.  313;  ante,  p.  d05w 
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he  was  mistaken  would  not  have  induced  him  to  make  the  pay- 
menf* "  We  have,  in  treating  of  the  formation  of  contract,  shown 
the  general  exceptions  to  the  rule  that  ignorance  of  law  cannot  be 
shown,  and  it  will  suffice  to  refer  to  what  is  there  said. 

S(ime — \V<int  or  Failure  of  Consideration — Failure  of  Other  Party  to  Per* 

form. 

We  may  class  with  payments  made  under  mistake  payments 
which  are  allowed  to  be  recovered  because  of  want  or  failure  of 
consideration,  for  in  all  cases  where  a  recovery  is  allowed  on  this 
ground  there  has  been  a  misapprehension.  The  party  who  has 
paid  the  money  has  not  gotten  what  he  supi>osed,  or  had  a  right  to 
suppose,  he  was  getting,  or  would  get,  in  return  for  his  money. 
Thus,  where  a  person  bought  a  bar  of  silver  by  weight,  and,  by  an 
error  in  assaying  it,  paid  for  a  greater  weight  than  it  contained,  he 
was  allowed  to  recover  the  excess  from  the  seller  as  money  re- 
ceived for  his  use.*'  It  needs  no  ailment  to  show  that  this  is  a 
case  of  mistake.  In  like  manner,  if  the  purchaser  of  goods  has 
paid  the  price,  and  the  seller  fails  to  deliver  the  goods,  the  purchaser 
may  recover  the  money  paid  as  money  received  for  his  use.**  And 
in  any  case  where  a  person  has  paid  money  under  an  agreement 
which  he  is  entitled  to  rescind,  and  does  rescind,  for  want  or  failure 
of  consideration,  he  may  recover  what  he  has  paid.*^  The  action 
will  lie,  for  instance,  against  a  person  who  sells  goods  as  his  own, 
but  which  are  not  his  own,  where  the  real  owner  subsequently 
claims  them  from  the  purchaser; "'  or  against  a  person  who  sells 
bills,  notes,  bonds,  stock,  or  other  securities,  which  turn  out  to  be 
forgeries,  or  for  some  other  reason  to  be  worthless;  **  or  against  a 

••  Keener,  Quasi  Cont  32;  citing  Needles  y.  Burk,  81  Mo.  569;  Langerin 
V.  City  of  St  Paul,  49  Minn.  189,  51  N.  W.  Rep.  817;  ante,  p.  306. 

M  Cox  T.  Prentice,  3  Manle  &  S.  344.  And  see  Devine  v.  Bdwards,  101 
IlL  138;   Nojes  v.  Parker,  64  Vt  379,  24  A.\L  Rep.  12. 

•0  Giles  V.  Edwards,  7  Term  R.  181;  Devauz  v.  ConoUy,  8  O.  B.  640. 

VI  Clnflin  y.  Godfrey,  21  Pick.  (Mass.)  1;  Newsome  v.  Graham,  10  Bam.  ft 
C.  234;  Giles  v.  Edwards,  7  Term  R.  181;  Johnson  y.  Jennings,  10  Grst 
(Va.)  1 ;  Earle  v.  Bickford,  6  Allen  (Mass.)  549. 

•>  Eicholz  y.  Bannister,  34  Law  J.  C.  P.  105;  ante,  p.  205. 

•s  Claflin  y.  Godfrey,  supra;  Ripley  y.  Case,  86  Mich.  261,  49  N.  W.  Rep. 
4G;  Westropp  y.  Solomon,  8  C.  B.  345;  Jones  v.  Ryde,  5  Taunt  488;  Guniey 
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person  who  sells  and  attempts  to  convey  land,  where  because  of  his 
want  of  title,  or  for  other  reasons,  no  title  passes.*^ 

As  a  mle,  the  failure  of  consideration  must  be  total  in  order 
to  entitle  a  person  to  recover  money  paid  under  a  contract.  If  he 
has  in  fact  received  a  part  of  the  consideration^  so  that  the  failure 
of  consideration  is  only  partial,  his  remedy,  if  he  has  any,  is  for 
breach  of  the  contract  under  which  the  money  was  paid.**  This 
is  in  accord  with  the  rule  which  we  have  heretofore  stated, — 
that  money  paid  under  a  mistake  cannot  be  recovered  if  an  equiva- 
lent has  been  received.  Where  a  specific  article  is  sold  with  a  war- 
ranty of  its  quality,  and  is  not  altogether  worthless,  a  mere  breach 
of  the  warranty  does  not  entitle  the  purchaser  to  recover  the  price 
paid.  His  remedy  is  by  action  for  damages  for  breach  of  war- 
ranty.**  Where  the  consideration  is  severable,  however,  so  that 
the  money  paid  for  a  portion  of  it  may  be  ascertained,  a  partial 
failure  may  entitle  the  plaintiff  to  recover  the  part  of  the  money 
paid  in  respect  of  that  part  of  the  consideration  which  has  failed.*^ 

A  person  can  never  recover  money  paid  on  the  ground  that  the 
consideration  has  failed,  if  he  has  obtained  the  specific  considera- 
tion which  he  bargained  for,  though  it  may  turn  out  to  be  of  no 
value;**  as,  for  instance,  where  he  has  bought  land  or  goods,  in- 
tending to  take  his  chances  as  to  the  seller's  title,  or  where  he  has 
bought  stock,  bonds,  or  other  property,  and  taken  the  chance  of 

y.  Womersley,  4  El.  &  Bl.  133;  Watson  t.  Cresap,  1  B.  Mon.  (Ky.)  195;  Young 
▼.  Cole,  3  Bing.  N.  G.  724;  Barchfield  ▼.  Moore,  3  El.  &  Bl.  683:  Moore  v.  Gar- 
wood, 4  Bxcb.  681;  Wood  v.  Sheldon,  42  N.  J.  Law,  421;  ante,  p.  205. 

•«  Grlpps  V.  Reader  6  Term  R.  606;  Schwinger  v.  Hickob;  53  N.  Y.  280; 
Barle  ▼.  Bickford,  6  AUen  (Mass.)  549;  Wright  v.  Dickenson,  67  Mich.  580. 
35  N.  W.  Rep.  164.  And  see  McGoven  v.  Avery,  37  Mich.  120;  Merryfleld 
y.  Wil]8(»,  14  Tex.  224;  ante,  pp.  204,  205. 

•a  Hunt  V.  Silk,  5  East,  783;  Rand  ▼.  Webber,  64  Me.  191;  Blackburn  v. 
Smith,  2  Exch.  783;  Hamor  v.  Groves,  15  O.  B.  667;  Smart  ▼.  Gale,  62  N.  H. 
62;  ante,  p.  206. 

•«  Gompertz  y.  Denton,  1  Gromp.  &  M.  207. 

•V  Devaux  v.  Gonolly,  8  G.  B.  640;  Goodspeed  v.  Fuller,  46  Me.  141;  Laflio 
y.  Howe,  112  111.  253;  ante,  p.  206. 

•a  Westlake  y.  Adams,  5  G.  B.  (N.  S.)  266;  Taylor  y.  Hare,  1  Boa.  &  P. 
(N.  R.)  260;  Lambert  y.  Heath,  15  Mees.  &  W.  486;  ante,  p.  206. 
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their  being  of  Talue.*^     There  must,  as  we  have  said,  hare  been 
a  misapprehensioiL 

Where  the  failure  of  consideration  was  caused  by  the  default  of 
the  plaintiff,  he  cannot  recover  the  money  paid  for  it*** 

Same — Money  Paid  under  Illegal  Contract. 

Though,  as  we  have  seen,  no  action  will  lie  to  enforce  an  ill^al 
contract,  an  action  will  be  allowed,  under  some  circumstances,  in 
disaffirmance  of  it     Ordinarily,  where  one  of  the  parties  has  paid 
money  under  an  illegal  contract,  he  cannot  sue  to  recover  it  back. 
The  law  will  leave  him  where  he  has  placed  himself.**^     To  this 
rule,  as  we  have  seen,  there  are  some  exceptions.     Where  the 
contract  is  still  executory,  except  for  a  payment  of  money  made 
by  one  of  the  parties  to  the  other,  and  is  not  of  such  a  character 
that  the  illegal  object  is  effected  by  the  mere  payment,  and  is 
malum  prohibitum,  and  not  malum  in  se,  there  is  a  locus  poeniten- 
tiae,  and  the  party  who  has  paid  the  money  may  withdraw  from 
the  contract,  and  recover  what  he  has  paid  as  money  received  for 
his  use.**'     The  law  creates  a  quasi  contractual  obligation,  on  the 
part  of  the  party  who  has  received  the  money,  to  repay  it     An- 
other exception  is  where  the  parties  are  not  in  pari  delicto.    Where 
the  party  who  has  paid  money  under  an   illegal  contract  en- 
tered into  the  contract  under  the  influence  of  fraud  or  strong  pres- 
sure, or  where  the  law  which  makes  the  contract  unlawful  was 
intended  for  his  protection,  he  is  not  regarded  as  being  in  pari 
delicto  with  the  other  party,  and  may  recover  what  he  has  paid*** 
Where  a  partner  or  other  agent  has  received  the  profits  of  an  illegal 
transaction,  some  courts  have  allowed  the  other  partner  or  the 
principal  to  recover  his  share  as  money  had  and  received  for  his 

••  Morley  t.  Attenboroufirh,  8  Bxch.  500;  Lambert  ▼•  Heath,  supra;  West- 
lake  V.  Adams,  supi*a. 

iw   stray  v.  Russell,  1  El.  &  El.  888,  916. 

101  Holman  v.  Johnson,  1  Cowp.  841;  Tuoro  v.  Cassln,  1  Nott  &  Mca  (SL  0.) 
173;  Waite  v.  Merrill,  4  Greenl.  (Me.)  102;  ante»  p.  491. 

loj  Ante,  p.  494;  Taylor  v.  Bowers  (Ct  App.)  1  Q.  B.  Div.  291;  Tyler  v. 
Carlisle,  79  Me.  210,  9  AtL  R^.  356. 

108  Ante,  p.  49& 
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use;  but  the  weight  of  authority  te  to  the  contrary,  most  courts 
regarding  this  as  being  in  effect  to  recognize  and  enforce  the  con- 
tract^** 


BECOVEBY  FOB  BENEFITS  CONFEBBED. 

318.  TTnder  certain  circumstances,  where  one  person  has 
conferred  upon  another  benefits  in  the  way  of  property, 
services,  etc.,  and  cannot  show  a  promise  in  fact  by  the 
latter  to  pay  for  them,  the  law  will  create  a  promise,  be- 
cause of  the  receipt  of  the  benefits,  to  pay  what  they  are 
reasonably  worth. 

It  remains  now  for  us  to  consider  shortly  the  right  of  a  person  to 
recover  for  benefits  which  he  has  conferred  upon  another,  where  he 
is  unable  to  show  a  promise  in  fact  to  pay  for  theuL  As  we  have 
seen,  if  a  man  delivers  goods  to  another,  or  performs  services  for  him, 
not  under  such  circumstances  as  to  lead  the  latter  to  believe  them 
a  gift,  and  the  latter  accepts  them  or  acquiesces,  a  promise  to  pay 
for  them  will  be  implied  as  a  fact  Here  there  is  a  true  contract 
shown  by  the  conduct  of  the  parties.  Goods  may  be  delivered,  how- 
ever, or  services  rendered,  under  circumstances  showing  that  there 
is  no  agreement  in  fact,  or  that,  though  there  was  an  agreement, 
a  condition  has  not  been  performed  by  one  of  the  parties  so  as  to 
entitle  him  to  sue  the  other  on  it,  or  for  some  reason  it  is  unenforce- 
able^ or  is  illegal  Under  these  circumstances  the  law  will  sometimes 
create  a  promise  to  pay  for  the  goods  delivered  or  services  ren- 
dered.^®' There  has,  in  these  cases,  been  an  agreement  in  fact, 
which  for  some  reason  will  not  support  an  action,  and  the  goods 
have  been  delivered,  or  the  services  rendered,  under  this  agree- 
ment It  needs  no  argument  to  show  that  you  cannot  imply  as  a 
fact  any  other  promise  to  pay  than  the  unenforceable  promise 
proven  to  have  been  made.  The  question  is  one  of  evidence,  and 
the  promise  shown  to  have  been  made  in  fact  prevents  the  implica- 

iM  Ante^  p.  493,  note  81& 

105  Van  Deusen  v.  Blum,  18  Pick.  (Mass.)  229;  Turner  v.  Webster,  24 
Kan.  38. 
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tion  of  any  other  promise  in  fact  Any  implied  promise  to  pay 
most  be  implied  as  a  matter  of  law,  or  created  by  the  law,  and  most 
therefore  be  quasi  contractual,  and  not  contractual.  We  cannot 
go  at  much  length  into  the  various  circumstances  under  which  such 
a  promise  will  be  created,  but  will  mention  some  of  the  most  im- 
portant 

Same — Liability  for  Necessaries* 

We  have  seen  that,  though  an  infant  or  an  insane  or  drunken 
person  is  ordinarily  incapable  of  making  a  contract  which  will 
hind  him,  he  is  liable  for  necessaries  furnished  him.  He  is  not 
liable  for  what  he  may  have  agreed  to  pay  for  them,  but  only  for 
what  they  are  worth.  It  would  seem  from  this  that  the  promise 
is  one  created  by  law,  and  therefore  quasi  contractuaL^^  To 
so  regard  it  would  make  the  law  more  consistent  It  does  not  seem 
4X>nsistent  to  say  that  because  of  the  immature  judgment  of  an  in- 
fant, or  because  of  the  diseased  mind  of  a  lunatic,  he  cannot  con- 
sent, and  therefore  cannot  enter  into  a  binding  agreement,  and  to 
say  in  the  next  breath  that  he  may  bind  himself  for  necessaries. 
It  is  better  to  say  that  the  law  makes  him  liable  for  necessaries. 
As  we  have  seen,  however,  many  of  the  courts  regard  the  liability 
as  based  upon  the  express  promise.  They  allow  an  action,  for 
instance^  on  a  note,  or  other  express  promise,  given  for  necessaries, 
provided  it  is  such  that  the  consideration  may  be  inquired  into,  so 
that  the  recovery  may  be  limited  to  what  the  necessaries  are  rea- 
sonably worth.*^^ 

We  have  also  seen  that,  where  a  husband  leaves  his  wife  without 
means  of  support,  the  law  gives  her  authority  to  pledge  his  credit 
to  obtain  necessariea  Not  only  is  this  true,  but  the  law  will  hold 
a  husband  liable  in  assumpsit  for  necessaries  furnished  his  aban- 
•doned  wife  while  she  is  unconscious,  and  will  hold  an  insane  or 
infant  husband  liable  for  necessaries  furnished  his  wife.  The 
liability  thus  imposed  upon  the  husband  is  imposed  by  law  without 

loe  Keener,  Quasi  Cont  20;  ante^  p.  238;  Rhodes  v.  Rbodes,  44  Gh.  DIt. 
^;  Sceva  v.  True,  53  N.  H.  627;  Trainer  v.  TrumbuU,  141  Mass.  527,  6 
N.  E.  Rep.  761;  Gay  v.  Ballou,  4  Wend.  (N.  Y.)  403;  Barle  v.  Reed,  10  Meta 
<Mass.)  387. 

i«T  Ante,  p.  23a 
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his  consent,  and  is  clearly  quasi  contractual.***     Under  like  cir- 
cumstances a  man  may  be  liable  for  necessaries  furnished  his 
children."* 
Same — Forcing  Benefit  upon  Another, 

Neither  a  liability  ex  contractu  nor  a  liability  quasi  ex  contractu 
can  be  imposed  upon  a  person  otherwise  than  by  his  act  or  consent 
One  man  cannot  force  a  benefit  upon  another  without  his  knowledge 
or  consent,  and  then  compel  him  to  pay  for  it***  K  a  person  in- 
tentionally and  knowingly  performs  services  for  another,  or  other- 
wise confers  a  benefit  upon  him,  without  his  knowledge,  so  that  he 
has  no  opportunity  to  refuse  the  benefit,  the  law  will  not  create  a 
liability  to  pay  for  it***  So,  where  a  person  supplies  another  with 
goods,  the  latter  supposing  that  he  is  being  supplied  by  another 
person  with  whom  he  has  contracted  for  the  goods,  the  law  not 
only  will  not  imply  a  promise  in  fact  to  pay  for  the  goods,  but  it  will 
not  even  create  a  promise.*** 
Same — Benefits  Rendered  Gratuitoudy, 

If  benefits  are  conferred  gratuitously,  the  law  will  not  create  a 
promise  to  pay  for  them,  even  though  they  may  have  been  re- 
quested.*** A  person,  for  instance,  who  has  rendered  services  for 
another  in  the  absence  of  any  intention  of  charging  for  them  on  the 

108  Ante,  p.  237;  Cunningham  v.  Reardon,  98  Mass.  538;  Read  v.  Legard» 
6  Exch.  636;  Cantine  v.  PhUUps,  5  Har.  (Del.)  428;  Price  v.  Sanders,  60  Ind. 
^0;  Chapman  v.  Hughes,  61  Miss.  839;  Ohapple  v.  Cooper,  13  Mees.  &  W. 
252;  Turner  v.  Frisby,  1  Strange,  168. 

io»  Gmey  V.  Gilley.  79  Me.  292,  9  AtL  Rep.  623;  Van  V^lklnburgh  v.  Wat- 
son, 13  Johns.  (N.  Y.)  480;  People  v.  Moores,  4  Denio  (N.  T.)  518;  In  re 
Ryder,  11  Paige  (N.  Y.)  185.    But  see  Kelly  y.  Davis,  49  N.  H.  176. 

110  Ante,  pp.  511-514. 

111  Bartholomew  v.  Jackson,  20  Johns.  (N.  Y.)  28;  Dunbar  v.  Williams,  10 
Johns.  (N.  Y.)  249;  Qlenn  v.  Savage.  14  Or.  567.  13  Pac.  Rep.  442;  Earle 
v.  Cobum,  130  Mass.  59G;  Shaw  v.  Graves,  79  Me.  166,  8  AtL  Rep.  884. 

112  Boston  Ice  Co.  v.  Potter,  123  Mass.  28;  Schmaling  v.  Thomlinson,  6 
Taunt  147. 

iisDisbrow  v.  Durand,  54  N.  J.  Law.  343.  24  Atl.  Rep.  545;  Brown  v. 
Tuttle,  80  Me.  162,  13  AtL  Rep.  583;  Cicotte  v.  Church.  60  Mich.  552,  27  N. 
W.  Rep.  682;  Cooper  v.  Cooper,  147  Mass.  370,  17  N.  B.  Rep.  892;  Doyle  v. 
Trinity  Church,  133  N.  Y.  372,  31  N.  E.  Rep.  221;  Collyer  v.  CoUyer,  113 
N.  Y.  442,  21  N.  E.  Rep.  114;  Patterson  v.  Collar,  31  IIL  App.  340;  Id^  137 
in.  403,  27  N.  E.  Rep.  G04;  ante,  p.  60. 
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one  aide,  or  of  paying  for  them  on  the  other,  cannot  afterwards 
recover  for  thenL  Where  necessaries  are  furnished  to  an  infant^ 
or  an  unconscious  person,  with  the  intention  of  charging  for  thenv 
the  law,  as  we  have  seen,  will  create  a  promise  to  pay  their  reason- 
able value.  Where,  however,  there  is  no  intention  at  the  time  to 
charge  for  the  necessaries  furnished,  the  law  will  not  create  a 
liability. 

Same — Goadi  Wrongfully  Obtained —  Waiver  of  Tort. 

We  have  seen  that,  where  goods  are  wrongfully  obtained  and  con- 
verted into  money,  an  action  will  lie  by  the  owner  to  recover  the 
money  received  as  money  received  for  his  use.  Buch  an  acti<Hi 
does  not  lie  where  the  goods  are  retained  by  the  wrongdoer,  and 
not  sold.  As  to  whether,  in  such  a  case,  the  owner  must  sue  in 
tort,  as  he  may  do,  of  course,  or  whether  he  may  waive  the  tort, 
and  sue  in  assumpsit  for  the  value  of  the  goods  as  upon  a  fictitious 
sale,  the  authorities  are  conflicting.  Some  courts  allow  such  an  ac- 
tion,"* while  oLbers  do  not*" 

Same — Pari  Performance  of  (hntract. 

As  we  have  seen  in  treating  of  discharge  of  contract  by  breach^ 
a  party  to  a  contract  is  not  discharged  from  liability  to  perform  by 
the  failure  of  the  other  party  to  perform  a  part  of  his  promise 
which  is  merely  subsidiary,  and  does  not  go  to  the  essence  of  the 
contract;  nor,  where  a  contract  consists  of  several  promises  based 
on  several  considerations,  so  that  the  promises  are  divisible,  does 
a  failure  to  perform  one  or  more  dischai^e  the  other  party  from 

ii«  RusseU  V.  Bell,  10  Mees.  &  W.  340;  Wilson  v.  Force.  6  John&  (N.  Y.> 
110;  Toledo  W.  &  W.  IL  Co.  v.  Chew,  67  IlL  378;  Aldine  Manurg  Co.  ▼. 
Barnard,  84  MIcb.  G32,  28  N.  W.  Rep.  280;  Goodwin  v.  Grlffis;  88  N.  Y.  629; 
Walker  v.  Duncan,  68  Wis.  624,  32  N,  W.  Rep.  689;  Lehmann  v.  Schmidt,  87 
CaL  15,  25  Paa  Rep.  161;  Blalock  v.  Phillips,  38  Ga.  216;  Diets  v.  SutcUffe, 
80  Ky.  650;  Morford  v.  White,  53  Ind.  547;  Newton  Manurg  Co.  v.  White,  53 
Ga.  395;  Evans  v.  Miller,  58  Miss.  120;  Logan  t.  Wallis,  76  N.  C.  416. 

i»  Jones  T.  Hoar,  5  Pick.  (Mass.)  285;  Allen  y.  Ford,  19  Pick.  (Mass.)  217; 
Androscoggin  Water-Power  Co.  r.  Metcalf,  65  Me.  40;  Bethlehem  B<Mrongh 
T.  Insurance  Co.,  81  Pa.  St  445;  Sandeen  y.  Railroad  Co.,  79  Mo.  278; 
Galloway  y.  Holmes,  1  Doug.  (Mich.)  330  (but  see  Aldine  ManuTg  Co.  y. 
Barnard,  supra);  Winchell  v.  Noyes,  23  Vt  303;  Strother  y.  Butler,  17  Ala. 
783;  Ferguson  y.  Carrington,  9  Barn.  &  a  59.  But  see  RusseU  y.  Bell, 
supi-a. 
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liabilitj  to  pay  for  those  that  have  been  performed.  In  these 
<:a8e8  the  party  thus  partially  in  default  may  recover  for  what  he 
hsm  done,  leaving  the  other  party  to  recover  damages  from  him  for 
his  partial  breach.  The  recovery  is  on  the  contract  itself.  Where, 
however,  the  breach  is  not  merely  of  a  subsidiary  promise,  or  of  one 
or  more  of  several  promises^  but  of  a  term  which  the  parties  re- 
garded as  of  the  essence  of  the  contract,  or  there  is  a  failure  to  fully 
perform  an  indivisible  promise,  the  question  arises  whether  the 
other  party  is  liable  for  the  benefits  he  has  received  from  the  partial 
performance.  That  he  is  not  liable  on  the  contract  itself  is  clear, 
for  he  can  only  recover  on  it  by  showing  that  he  has  substantially 
performed  what  he  has  agreed  to  perform  as  a  condition  precedent 
to  the  other's  liability.  The  other  party  has  not  agreed  to  pay  him 
for  a  partial  performance,  and  any  liability  must  be  created  by  the 
law  without  agreement,  or  quasi  ex  contractu. 

Under  certain  circumstances  such  a  liability  is  created.  The 
right  to  recover  is  based,  not  on  principles  of  the  law  of  contract, 
but  on  equitable  principles;  and  it  would  be  beyond  the  scope  of 
our  work  to  go  into  the  subject  at  any  length.  It  must  suffice  to 
call  attention  to  a  few  of  the  most  important  cases  in  which  such 
a  recovery  has  been  allowed.  Where  a  person  has  willfully  re- 
fused or  failed  to  fully  perform  a  contract  which  he  was  bound  to 
perform,  it  is  clear  that  he  should  not,  and  cannot,  recover,  for 
what  he  has  performed  under  it.*^'  If  his  default  was  not  willful, 
but  because  of  sickness,  death,  prevention  by  the  other  party,  or 
any  other  cause,  not  arising  from  his  own  fault,  and  excusing  the 

"•  stark  V.  Parker,  2  Pick.  (Mass.)  267;  Lantry  v.  Parks,  8  Cow.  (N.  Y.) 
03;  Thrift  v.  Payne,  71  111.  408;  Moritz  v.  Larsen.  70  Wis.  509,  36  N.  W.  Rep. 
331;  Peterson  v.  Mayer,  46  Minn.  468,  49  N.  W.  Kep.  245;  Hapgood  v.  Shaw. 
105  Mass,  276;  CaUin  ▼.  Tobias,  26  N.  Y.  217;  ChampUn  v.  Rowley,  18  Wend. 
(N.  Y.)  187;  Olmstead  v.  Beale,  19  Pick.  (Mass.)  528;  Stark  v.  Parker,  2  Pick. 
(Mass.)  207;  Thrift  v.  Payne,  71  ni.  408;  HanseU  v.  Erickson,  28  lU.  257; 
MiUer  v.  Goddard,  34  Me.  102;  Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  St  19, 
16  AU.  Rep.  36;  Schelble  v.  Klein,  89  Mich.  376,  50  N.  W.  Rep.  857;  GiU  v. 
Vogler,  52  Md.  663;  Kriger  v.  Leppel,  42  Minn.  6,  43  N.  W.  Rep.  484;  note 
124,  infra.  Contra,  Britton  v.  Turner,  6  N.  H.  481;  Chamblee  v.  Baker,  95 
N.  0.  98;  Patnote  v.  Sanders,  41  Yt  66;  McClay  v.  Hedge,  18  Iowa,  66.  If 
the  other  party  acquiesces  in  the  breach  of  contract,  he  is  liable  on  the  quan- 
tum meruit  for  the  part  performance.     Dermott  v.  Jones,  23  How.  220. 
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breach,  then  he  can  recorer  from  the  other  party  on  a  promise  cre- 
ated by  the  law  to  pay  for  the  benefits  he  has  received  from  the 
part  performance."'  And,  by  the  weight  of  anthority,  where  one 
of  the  parties  to  a  contract  has  endeavored  in  good  faith  to  pe^ 
form  it|  and  has  substantially  done  so,  and  thereby  conferred  a  sub- 
stantial benefit  on  the  other  party,  though  he  has  failed  to  perform 
the  contract  in  some  particulars,  he  may  recover  what  the  partial 
performance  is  reasonably  worth,  having  regard,  however,  to  the 
contract  price.**^ 

If,  by  the  express  terms  of  the  contract,  there  is  no  liability  ex- 
cept upon  a  full  performance,  there  can  be  no  recoveiy  for  a  part 
performance,  even  where  the  contract  is  divisible,  and  a  full  per- 
formance is  prevented  by  death  or  other  cause  beyond  the  control 
of  the  parties.  The  terms  of  the  express  contract  exclude  the 
arising  of  any  such  implied  contract  as  could  form  the  basis  of  a 
claim  upon  a  quantum  meruit"* 

iiT  Wolfe  V.  Howes,  20  N.  Y.  107;  Robinson  v.  Davison,  L.  R.  6  Bxch.  269: 
Bonst  V.  Firth,  L.  R.  4  G.  P.  1;  Spalding  t.  Rosa,  71  N.  T.  40;  Jones  y.  Judd,  4 
N.  Y.  412;  Lokeman  ▼.  Pollard,  43  Me.  4G3;  Green  v.  GUbert,  21  Wis.  395; 
Clark  Y.  Gilbert,  26  N.  T.  279;  Martus  v.  Houck,  39  Mich.  431;  Jennings  v.  Lyons, 
39  Wis.  553;  Pinches  T.  Lutheran  Church,  55  Conn.  183, 10  AtL  Rep.  2&i;  Shaltz 
T.  Johnson,  5  B.  Mon.  (Ky.)  407;  Adams  t.  Crosby,  48  Ind.  153;  Harrington  t. 
Iron-Works  Co.,  119  Mass.  82;  Stewart  y.  Loring,  5  Allen  (Mass.)  306;  Fuller  t. 
Brown,  11  Mete.  (Mass.)  440;  Hay  ward  y.  Jjeonard,  7  Pick.  (Mass.)  181;  Scully 
y.  Kirkpatrick,  79  Pa.  St.  324;  Allen  y.  Baker,  86  N.  G.  91;  Oilman  y.  Hall, 
11  Vt.  510;  Fenton  v.  Qark,  Id.  557;  Hubbard  v.  Belden,  27  Vt  646;  Ter- 
riu;;ton  v.  Green,  7  R.  I.  589;  Norris  y.  School  Bist.,  12  Me.  293;  Wadleigh 
V.  Town  of  Sutton,  6  N.  H.  15;  Mooney  y.  Iron  (}o.,  82  Mich.  2G3,  46  N.  W. 
Rep.  376;  ante,  p.  678. 

"8  Hay  ward  y.  Leonard.  7  Pick.  (Mass.)  181;  Blood  v.  Wilson,  141  Mass. 
25.  6  N.  E.  Bep.  362;  Brag^'  v.  Town  of  Bradford,  33  Vt.  35;  Pinches  r. 
Lutheran  Church,  55  Conn,  l&'i,  10  AU.  Rep.  2(S4;  Dermott  y.  Jones,  23  How. 
220;  McMilJan  y.  MaUoy,  10  Neb.  228,  4  N.  W.  Rep.  1004;  Oorwln  y.  Wal- 
lace, 17  Iowa.  374;  White  y.  Oliyer,  36  Me.  92;  Blakeslee  y.  Holt,  42  Oonn. 
226;  Lucas  v.  Godwin,  3  Bing.  N.  C.  773;  Parker  y.  Steed,  1  Lea  (Tenn.)  206; 
Taylor  y.  Williams,  6  Wis.  363.  Contra,  Smith  y.  Brady.  17  N.  Y.  173;  Catlin 
y.  Tobias,  26  N.  Y.  217;  Champlin  y.  Rowley,  18  Wend.  (N.  Y.)  187;  Boaurth 
y.  Dudley,  44  N.  J.  Law,  301;  Miller  y.  PhUlips,  31  Pa.  St  218;  Emott  y. 
CaldweU,  43  Minn.  357,  45  N.  W.  Rep.  84& 

n»  Cutter  y.  Powell,  6  Term  R.  32a 
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Same — Retaining  BenefUe. 

Where  benefits  are  conferred  by  one  person  on  another  under 
such  circumstances  as  to  raise  no  promise  in  fact  or  in  law  to  pay 
for  them,  he  may  nevertheless  become  liable  by  retaining  thenu 
If  a  person,  for  instance,  were  to  receive  goods  from  another,  rea- 
sonably but  mistakenly  believing  them  to  be  intended  as  a  gift,. 
and,  after  learning  of  his  mistake,  should  retain  them,  when  he 
might  return  them,  or,  by  the  weight  of  authority,  if  he  should  re- 
ceive part  of  the  goods  purchased  from  another,  and  retain  them> 
after  failure  of  the  latter  to  supply  the  rest  of  the  goods,  the  law 
would  compel  him  to  pay  for  them.^'^  And  the  same  rule  would 
apply  where  benefits  are  in  any  other  way  received  under  such  cir- 
cumstances as  to  create  no  contractual  obligation,  and  are  retained 
when  they  should  in  justice  be  returned.  If,  however,  the  benefits 
thus  received  are  incapable  of  being  returned,  as  where  they  con- 
sist of  services,  or  of  goods  which  have  been  consumed  before  the 
duty  to  return  them  has  arisen  or  is  known,  or  of  material  which- 
has  been  used  in  repairing  a  house,  it  would  seem  that  no  liability 
should  be  created.***  These  benefits  cannot  be  returned,  and,  if 
there  was  no  fault  in  receiving  them,  to  create  a  liability  to  pay  for 
them  would  seem  to  be  torcing  a  benefit  upon  the  recipient  If  a 
man  engages  a  servant  for  a  specified  time,  and  agrees  to  pay  him 
if  he  works  for  that  time,  his  rendition  of  the  services  is  a  condition 
precedent  to  his  right  to  recover  for  them  on  the  contract  If  he 
leaves  his  employer's  service,  without  excuse,  before  the  time  h  as- 
expired,  he  certainly  cannot  recover  on  the  contract  without  a  vio- 
lation of  the  plainest  principles  of  the  law  of  contract  The  mas- 
ter cannot  return  the  benefit  he  has  received  from  the  part  per- 
formance, and  he  should  not  be  held  liable  to  pay  for  it  It  is  the 
servant's  fault  that  he  has  not  performed  his  contract,  and  no 

ISO  Shipton  v.  Casson,  5  Bam.  &  C.  378;  Oxendale  v.  WethereU,  0  Bam.  ^ 
0.  386;  Barnes  v.  Sboemaker,  112  Ind.  612,  14  N.  HL  Bep.  367.  But  see, 
contra,  Catlln  v.  Tobias,  26  N.  Y.  217;  ante.  p.  662,  note  142.  By  the  weight 
of  authority,  this  does  not  apply  where  the  refusal  to  fully  perform  a  contract 
is  wmful.    Ante^  p.  781. 

i«i  Smith  V.  Brady,  17  N.  Y.  173;  BaUott  v.  OaldweU,  43  Minn.  367,  46  N.  W.. 
Bep.  84& 
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equitable  rule  would  be  infringed  by  requiring  him  to  suffer  the 
loss  of  his  part  performance.  Some  courts  allow  the  servant  to  re- 
cover on  the  quantum  meruit,  though  he  has  broken  his  contract 
without  excuse.  The  weight  of  authority,  however,  is  to  the  con- 
trary. 

Same — Part  Performance  of  Illegal  ContracL 

Difficult  questions  have  arisen  where  it  has  been  sought  to  re^ 
cover  for  benefits  conferred  under  an  illegal  contract  We  have 
already  seen  that  an  action  for  money  had  and  received  will  lie  to 
recover  money  paid  under  an  illegal  contract  which  has  not  been 
carried  out,  provided  the  illegal  object  has  not  been  effected  by  the 
mere  payment  of  the  money,  and  provided  the  object  is  malum  pro- 
hibitum, and  not  malum  in  se.  We  have  also  seen  that  in  certain 
cases  the  parties  to  an  illegal  contract  are  not  regarded  as  being 
in  pari  delicto,  and  that  the  person  who  is  the  less  guilty  is  allowed 
to  recover  what  he  has  paid  under  the  contract  So,  also,  where 
a  i>er8on  has  performed  services  under  an  illegal  contract,  and  he 
is  not  in  pari  delicto  with  the  other  party,  he  may  be  allowed  to  re- 
cover what  the  services  are  worth.  Where  an  illegal  contract  has 
been  performed,  and  the  illegal  object  effected,  neither  party,  if  he 
knew  of  the  illegality,  can  recover  for  the  benefits  conferred  upon 
the  other. 

Same — Pari  Performance  of  Unenforceable  or  Void  Agreement. 

Where  an  agreement  is  not  illegal,  but  merely  void,  or  unenforce- 
able, and  one  of  the  parties  refuses  to  perform  his  promise  after 
performance  or  part  i>erformance  by  the  other,  the  law  will  create 
a  promise  to  pay  for  the  benefits  received.  If  a  man  delivers  goods, 
or  conveys  land,  or  renders  services  for  another  under  a  contract 
which  is  void  or  unenforceable,  but  not  Illegal,  he  may  recover  on 
the  quantum  valebant  or  quantum  meruit^*^    Such  is  the  case  with 

iM  Nugent  V.  Teachout,  67  Mich.  (571*  36  N.  W.  Rep.  264;  Whipple  v.  Parker* 
29  Mich.  309;  Patten  v.  Hicka,  43  GaL  600;  Rebman  v.  Water  Oo.«  96  Gal. 
390,  30  Pac.  Rep.  664;  Gadman  v.  Markle,  76  Mich.  448.  43  N.  W.  Rep.  S15: 
ElUs  V.  Cory,  74  Wis.  176,  42  N.  W.  Rep.  252;  Steven's  Bx'rs  v.  Lee,  70  Tex. 
279,  8  S.  W.  Rep.  40;  Lapham  y.  Osborne,  20  Ner.  168,  18  Pac.  Rep.  881; 
Schoonover  v.  Vachon,  121  Ind.  3,  22  N.  B.  Rep.  777;    MiUer  v.  fildredgc; 
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contracts  which  are  unenforceable  because  of  noncompliance  with 
the  statute  of  frauds.*** 

A  party,  however,  who  has  partly  performed  a  contract  which  is 
merely  unenforceable  and  not  illegal,  cannot,  by  the  weight  of  au- 
thority, abandon  it,  and  recover  for  the  part  performance,  if  the 
other  party  is  willing  to  carry  out  the  contract*" 

Same — On  Rescission  of  Contract. 

As  we  have  seen,  if  a  person  has  obtained  money  from  another 
nnder  an  agreement  which  the  latter  has  the  right  to  rescind  on 
the  ground  of  fraud,  duress,  or  undue  influence,  or  on  the  ground  of 
want  or  failure  of  consideration,  or  want  of  capacity  to  contract, 
or  because  of  a  breach  of  his  contract  by  the  other  operating  as  a 
discharge,  he  may,  on  rescinding  the  contract,  recover  the  amount 
paid  as  money  received  for  his  use.""  So,  by  the  weight  of  au- 
thority, where  a  person,  for  like  reasons,  rescinds  a  contract  which 
he  has  partly  performed  by  the  rendition  of  services,  he  may  re- 
cover for  the  services  on  a  promise  created  by  law  because  of  their 
receipt  and  the  benefit  conferred."*    It  would  likewise  seem  that 

126  Ind.  461,  27  N.  E.  Rep.  132;  Koch  t.  WUlIams  (Wis.)  52  N.  W.  Rep.  257; 
Smith  T.  Wooding,  20  Ala,  324;  Walker  r.  Shackelford,  49  Ark.  t503.  5  S.  W. 
Rep.  887;  Baker  y.  Lauterbach,  68  Md.  64, 11  AtL  Rep.  704;  Mcainnis  t.  Fer- 
nandes,  126  lU.  228,  19  N.  B.  Rep.  44;  Little  t.  Martin,  3  Wend.  (N.  Y.)  219; 
Montafoie  t.  Garnett,  8  Bush  (Ky.)  297;  Wonsettler  v.  Lee,  40  Kan.  367,  19 
Pac.  Rep.  862;  Taggart  y.  Teyanny,  1  Ind.  App.  339,  27  N.  B.  Rep.  511; 
ante^  p.  134. 

isa  See  cases  aboye  cited. 

ftS4  PhUbrook  y.  Belknap,  6  Vt  883;  Galway  y.  Shields,  66  Mo.  313;  Ketchnm 
T.  Kyertson,  13  Johns.  (N.  Y.)  359;  Ck>Uier  y.  Ooates,  17  Barb.  (N.  Y.)  473; 
Greton  y.  Smith,  33  N.  Y.  245;  Nelson  y.  Shelby  MannFg  ft  Imp.  Co.,  96 
Ala.  515, 11  South.  Rep.  695;  McKlnney  y.  Haryie^38  Minn.  18,  35  N.  W.  Rep. 
068;  Sennett  y.  Shehan,  27  Minn.  328,  7  N.  W.  Rep.  266;  Kriger  y.  Leppel, 
42  Minn.  6,  43  N.  W.  Rep.  484;  Sims  y.  Hutchins,  8  Smedes  &  M.  (Miss.)  331; 
Abbott  y.  Inskip,  29  Ohio  St  59;  Shaw  y.  Shaw,  6  Vt  69;  Plummer  y.  Budc- 
nam,  55  Me.  105;  Clark  y.  Terry,  25  Conn.  395;  Hawley  y.  Moody,  24  Vt  605; 
ante,  p.  129.  Contra,  King  y.  Welcome,  5  Gray  (Mass.)  41  (but  see  Riley  y. 
Wmiams,  123  Mass.  506);  Koch  y.  Williams  (Wis.)  52  N.  W.  Rep.  257. 

»s  Ante,  p.  764. 

»•  Palanchd  y.  Colbum,  8  BIng.  14;  Bx  parte  Maclure,  L.  R.  5  Ch.  App.  737: 
Selpel  y.  Insurance  Co.,  84  Pa.  St  47;   Gaffn^  y.  Hayden,  110  Mass.  137; 
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a  recoTeiy  should  be  allowed  on  the  qnantnm  ralebant  for  goods 
delivered  under  a  contract  which  is  afterwards  rescinded,  and  many 
of  the  courts  have  allowed  such  a  recovery.  As  we  have  seen, 
howerer,  there  is  a  conflict  of  opinion  on  this  point.^*^ 

The  existence  of  the  special  contract  in  these  cases  which  has 
been  rescinded  precludes  the  implication  of  any  other  contract  in 
fact    The  obligation,  therefore,  is  necessarily  imposed  by  law. 

>fedbiirj  T.  WatroQS,  7  EDU  (N.  Y.)  UO;   WUiiams  ▼.  Bemis,  lOS  Mass.  91: 
Brown  ▼.  Railway  Oo.,  36  Minn.  236.  31  N.  W.  Rep.  941;  Sliane  y.  Smith,  37 
Kan.  H.  14  Fae  Rep.  477;  ante,  p.  2S». 
iST  Ante,  p.  780. 
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y.  Lathan,  7a 

y.  McFadden,  336,  88a 

y.  MltcheU,  707,  734, 

y.  Moor,  202. 

y.  Printing  Co.,  677. 

y.  Bobbins,  74L 
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WlUlaniB  T.  Robinson,  124. 

V.  Schatz,  77. 

T.  Shackelford,  21& 

▼.  Sorrell,  535. 

T.  Spnrr,  319,  326. 

T.  Stoll  203. 

T.  Tiedeman,  412,  485. 

T.  Wentworth,  267. 

T.  Woods,  119, 126,  781« 
Williamson  t.  Baley,  483. 

T.  Brandenberg,  390. 

T.  McClure,  591. 

T.  Railroad  Co.,  424. 

▼.  Watts,  238. 
Willing  y.  Peters,  190,  190. 
WiUingham  y.  King,  219. 
Willis  y.  Gammill,  189. 

y.  Terry,  81. 

y.  Twambly,  230,  245,  246,  530. 
Willmerlngy.  McQaughey,  589. 
Willonghby  y.  WiUonghby,  604. 
Wills  y.  Brown,  100. 

y.  Carpenter,  38. 

y.  Selxas,  247. 
Willson  y.  McCormick,  556. 
Willworth  y.  Leonard,  26a 
Willy  y.  Robert,  119. 
Wilmot  y.  Lyon,  328. 
Wilson  V.  Barker,  772. 

y.  Bauman,  582. 

y.  Beyans,  99. 

y.  Carson,  534. 

y.  Darragh,  250. 

y.  Doran,  641. 

y.  Edmonds,  198,  190. 

y.  Force,  780. 

y.  Gerhardt,  547. 

V.  Guyton,  55. 

y.  Henderson,  698. 

y.  Kearse,  227. 

y.  Kilbnm,  402. 

y.  Life  Ins.  Co.,  306. 

y.  Marlow,  593. 

y.  Martin,  113,  114. 

y.  ^iUigan,  398. 

y.  Morton.  104. 

y.  Oldham,  265. 

y.  Powers,  572. 

y.  Railway  Co.,  701. 

y.  Ray,  113. 

y.  Roots,  591,  670. 

y.  Stmgnell,  496. 


Wilson  V.  Tomman,  720,  721. 

y.  Wagar,  662. 

y.  Wallace,  55a 

y.  White,  327. 

y.  Wilson,  592. 

V.  Winter,  39a 
Wilson's  Assignee  y.  Beam,  621. 
Wilson  a  !£.  Co.  T.  Curry,  361. 
Wilstach  V.  Heyd,  123. 
WUton  y.  Tazwell,  762. 
Wimer  y.  Smith,  844. 
Winans  y.  Manufacturing  Co.,   151, 

154. 
Winberry  y.  Koonce,  534. 
Winch  y.  Ice  Ca,  601. 
Winchell  y.  Carey,  899. 

y.  Bxpress  Co.,  784. 

y.  Noyes,  780. 
Winchester  y.  Howard,  294,  743. 

y.  Nutter,  407,  408. 
Winchester  &  Partridge  Manurg  Co. 

y.  Funge,  67a 
Windbeil  y.  Carroll,  772. 
Winder  v.  Blake,  585. 
Windham  y.  Doles,  187,  609,  611. 
Windham  Proy.  Inst  Ca  y.  Sprague, 

722. 
WindmuUer  y.  Pope,  64a 
Wineland  y.  Security  Ins.  Co.,  317. 
Winfield  y.  Dodge,  399. 
Winfield  Nat  Bank  y.  Croco,  857. 
Wing  V.  Chase,  7a 

y.  Mill,  201. 

V.  Peck,  82. 
Wingate  y.  Neidlinger.  681. 
Winn  y.  Bull,  38,  62. 
Winne  y.  Hammond,  73a 
Winnebago  MUls  v.  Travis,  63a 
Winpenny  y.  French,  422. 
Winslow  y.  Railroad  Co.,  437. 

y.  Stokes,  70a 
Winstandley  y.  Stipp,  438. 
Winstead  Bank  y.  Webb,  63a 
Winston  y.  Young,  334. 
Winter  y.  Livingston,  156. 
Winters  v.  Cherry,  112. 
Wirebach  v.  First  Nat  Bank,  273. 
Wisconsin,  I.  &  N.  Ry.  Ca  v.  Brahaoi, 

169. 
Wise  v.  Foote,  365. 

V.  Ray,  126. 
Wislizenus  y.  0*Fallon,  202,  204. 
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Wlsner  t.  Bardwell,  473. 
Witbeck  y.  Waine,  HI.  82. 
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Withers  y.  Reynolds.  660. 
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Wolfe  y.  Home.  735. 

y.  Howes,  782. 

y.  Pugh.  745. 
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y.  Koppel.  100. 
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Wolford  V.  Powers.  148,  148l 
W<^e  y.  Fleming,  112. 
WoUcott  y.  Heath,  418. 
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Wolters  y.  Thomas,  615. 
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y.  Clark,  591. 
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y.  Steyens,  265,  270. 

y.  Wheeler,  100. 

y.  Young,  334. 
Younge  y.  Guilbeau,  75. 
Young's  Estate,  In  re,  2a 
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Zabriskie  y.  Railroad  Co.,  537. 

y.  Smith,  531. 

y.  Woodruff,  220. 
Zacharie  y.  Franklin,  125. 
Zacl^afosse  y.  Hulick,  105. 
Zaleski  y.  Clark,  666. 
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Zeigler  y.  Hughes,  320,  366,  369. 
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Zlegler  y.  McFarland,  574. 
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Zimmler  y.  San  Luis  Water  Ca,  81. 
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Zucker  y.  Carpeles,  327. 
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▲BAKDONMENT  OF  OONTRAOT, 
by  mutual  consent,  607. 
by  one  party,  breach,  644. 
contract  created  by  ]aw  after,  780,  784. 
of  wife  by  husband,  authority  of  wife  to  bind  husband,  715,  77& 

.AASOLUTB  PROMISES^ 
what  are,  653. 

ABUSE  OF  PROOESSk 
see  "Duress." 

▲GCEPTANCB, 
forms  of,  21. 

communication  by  conduct,  24 
necessity  for,  34. 

necessity  for  communication  of,  29. 
must  be  absolute,  36. 

and  Identical  with  terms  of  offer,  36L 
manner  of,  39. 
place  of»  39. 
time  of,  39. 
when  complete,  42. 

loss  or  delay  of  letter  or  telegram,  42. 
effect  of,  42. 
/evocation  of,  46. 

of  offer  to  the  public  generally,  56. 
of  deed,  75. 

see  "Frauds,  Statute  oT*;  "Offer.- 

ACCIDENT, 

act  of  God,  624. 

alteration  of  instrument  by,  691. 
Inherent  defects  In  property  carried  by  carrier,  62Sb 
see  "Impossibility*';  "Mistake.** 

ACCORD  AND  SATISFACTION, 
discharge  by,  703. 
consideration,  173,  176,  189,  703. 

ACCOUNT  STATED, 

defined  and  discussed,  768L 

LAW  CONT. 
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ACQUIESCENOH, 

in  breach  of  condition*  676. 
see  "BatiflcaUon." 

ACT  OF  GOD, 
effect.  624. 

ACTION, 

ronedies  on  breach  of  contract.  6U3. 
damages.  696. 
specific  performance,  699. 
injunction,  690. 

discharge  of  right  of  action,  TUfiL 
by  consent  of  parties,  702. 
release,  702. 

accord  and  satisfaction,  703. 
by  Judgment,  705. 

lapse  of  time,  statute  of  limitations,  707. 
who  may  sue  and  be  sued,  see  ••AgeiM;^;  ''Operation  of  Contract";  ••Quart 
Contract" 

ADMINI&STRATOR, 

see  ''Executors  and  Administrators." 

ADVERTISEMENT, 

offers  by,  55. 

acceptance  and  revocation  of  offer,  66L 
AFFECTION, 

as  a  consideration,  179i. 

AFFIRMANCE. 
see  "Ratification.'* 

AGENCY, 

in  general,  712. 
creation  of  the  relation,  712. 
capacity  of  the  parties,  71Z 
how  the  relation  may  arise,  713. 
gratuitous  agency.  714. 
agency  of  necessity,  716. 
agency  quasi  ex  contractu,  715. 
partnership,  715. 

ratification  of  unauthorized  acts,  719. 
form  of  authority,  715. 

necessity  for  seal,  716. 

necessity  for  wrlUng,  90,  118,  126,  716. 

implied  authority,  estoppel  by  conduct,  717,  734,  748. 
effect  of  the  relation,  725. 

rights  and  liabilities  of  principal  and  agent  inter  se,  726^ 

duties  of  principal,  726. 

duties  of  agent,  727. 

fraud  and  breach  of  trust,  727. 

delegation  of  authority  by  agent,  729, 
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AGENCY— Continued. 

rights  and  liabilities  as  to  third  persons^  731« 
where  principal  is  named,  731. 
general  and  special  agents,  7322. 
extent  of  agent's  authority,  732. 
auctioneers,  735. 
factors,  735. 
brokers,  736. 
del  credere  agent,  786. 
rights  and  liabilities  of  agent,  736. 
contracts  under  seal,  737. 
foreign  principal,  737. 

contracts  in  excess  of  authority  or  without  authority,  738. 
name  of  prrndpal  undisclosed,  740. 
existence  of  principal  undisclosed,  742. 
fraud  of  agent,  744. 
husband  as  wife's  agent,  718. 
wife  as  husband's  agent,  717. 

to  purdiase  necessaries,  715,  778. 
child  as  parent's  agent,  717. 
•errant  as  master's  agent,  717. 
determhiation  of  the  relation,  746. 
unlawful  agreements  by  agent,  441. 

rights  of  factors,  brokers,  and  other  agents,  600. 

AGREEMENT, 
defined,  4. 
essentials,  4-8. 
ooncmTence  of  agreement  and  obligation,  11-15. 

see  "Acceptance";    "Offer";    "Keality  of  Consent";    "Parties  to  Con- 
tracts." 

ALIENS, 

who  are,  216. 
power  to  contract,  216. 
alien  enemies,  217. 

ALTERATION, 

of  contract  by  substituted  agreement,  610. 

consideration,  187,  61G. 

statute  of  frauds,  93,  620. 
of  instrument  as  a  discbarge,  686. 
of  law,  as  a  discharge,  681. 

as  bearing  on  legality  of  agreement,  507. 

APPLICATION  OF  PAYMENTS, 
see  "Payment" 

ARBITRATION, 

provisions  for,  legality,  432. 

ASSIGNMENT  OP  CONTRACT, 
in  general,  510,  523. 
of  liabilities  by  act  of  party,  524. 
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ASSIGNMENT  OF  CONTRACT-<:ontlnoed. 
Qt  rights  by  act  of  party,  at  law,  626. 
DOTation,  627. 

recognition  of  equitable  assignment  at  law,  629. 
equitable  aasignment,  529. 
what  is  assignable,  630. 
partial  assignment,  632. 
form  of  assignment,  638.  ^ 
notice  of  ssslgnment,  634. 
title  of  ssslgnee,  equities  and  defteises,  636. 
priority  between  assignees,  63H. 
under  statutes,  630,  638. 
customs  of  the  law  merchant,  639. 

bills  of  exdisnge  and  promissory  notes,  640. 
bonds,  612. 
bills  of  lading,  642. 
warehouse  receipts,  644. 
by  operation  of  law,  644. 

of  obligations  on  transfer  of  interesti  in  land,  646. 
by  marriage,  661. 
by  deatii,  562. 
by  bankruptcy,  544. 
of  patent  or  copyright,  89. 
of  salary  or  pension  by  officer,  419. 

ATTORNEYS. 

power  to  contract,  219,  390. 
champerty  and  maintenance,  433L 
undue  influence  over  client,  368. 

AUOTION  SALES, 

offer  and  acceptance,  43. 

auctioneer  as  agent  of  the  parties,  736. 

for  making  memorandum  to  satisfy  statute  of  frauds,  126^ 
effect  of  fraud,  38a 

AUTHORITY, 
see  "Agency.** 

AVOIDANCE, 

see  "Discharge  of  Contract";  '*Drunken  Person**;  ••Duress**;  "Frand". 
''Infants";  "Insane  Persons";  "Misrepresentation";  ''Mistake";  "Betds 
sion";  "Undue  Influence." 


BAILBiENT, 

gratuitous,  178. 
see  "Carrleni,** 

BANKRUPTCY, 

frauds  on  creditors,  379. 
assignment  by,  644. 
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^▲NKRUPTOY-~Gontinaed. 

SB  a  discharge  of  contract,  603L 
aa  revocation  of  agency,  760. 

8£3NEFITS, 

see  "Quasi  Contract** 

3b:ts, 

see  ''Unlawful  Agreements.** 

3IDDING, 

see  ''Auction  Sales/* 

BULLS  AND  NOTES, 

necessity  for  written  form,  88L 

for  acceptance  of  bill,  88. 
consideration,  155. 
transfer,  540. 
discharge  by  agreement,  009. 

see  "Third  Persons";  "Unlawful  Agreements.** 

BILLS  OF  LADING, 
assignment,  642. 

BLANKS, 

see  "Alteration.** 

BONA  FIDE  PURCHASERSi 
see  "Third  Persons," 

BOND, 

see  "Contracts  under  SeaL** 

BOYCOTTS, 

see  "Unlawful  Agreements.** 

BREACH  OF  CONTRACT, 
as  a  discharge,  043. 
forms  of  breach,  044. 
renunciation  of  contract,  044. 

impossibility  of  performance  created  by  act  of  party,  049. 
failure  of  performance,  051. 

whether  promise  is  dependent  or  Independent,  052. 
absolute  promises,  053. 
divisible  promises,  057. 
subsidiary  promises,  001. 

condition  and  warranty  distinguished,  311,  002. 
conditional  promises,  in  general,  003. 
breach  of  concurrent  condition,  004. 
breach  of  condition  precedent,  005. 
suspensory  conditions,  005. 
.  failure  of  consideration,  008. 
executory  contracts  of  sale,  071. 
executed  contracts  of  sale,  071. 
divisible  performance  which  wholly  fails,  074. 
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BREACH  OF  CONTRACT— Continued. 

condition  precedent  in  narrower  senae,  674. 
waiver  or  aoqaiescence  in  breach  of  condition,  676L 
remedies  on  breadi,  09S. 
damages,  095. 
specific  performance,  609. 
injunction,  609. 

discbarge  of  right  of  action,  702. 
by  consent  of  parties,  702. 
release,  702. 

accord  and  satisfaction,  703^ 
by  Judgment,  705. 

by  lapse  of  time,  statute  of  limitations,  707. 
liability  of  third  person  for  inducing  breach,  612. 
see  '*lmposttibility.*' 

BRIBERS.  V 

see  ''Unlawful  Agreements." 

BROKER, 

defined,  730. 
see  "Agency." 

C 

CANCELLATION. 

see  "Discharge  of  Contract" 

CAPACITY  OF  PARTIES, 
see  "Parties  to  Contracts.** 

CARRIERS, 

unlawful  agreements  by,  in  general,  42h 

limiUng  liability,  408. 
conditions  implied  in  contract^  624. 

CAVEAT  EMPTOR, 
see  "Fraud." 

CERTAINTY, 

as  to  parties,  10. 

as  to  rights  and  liabilities,  10. 

discussed,  59,  03. 

sufDciency  of  memorandum,  statute  of  frauds,  114,  144. 

vague  promise,  no  consideration,  183. 

CHAMPERTY, 

see  "Unlawful  Agreements." 

CHANGE, 

see  "Alteration." 

CHOSES  IN  ACTION. 

see  "Assignment  of  Contract** 

CLASSIFICATION, 
of  contracts,  07,  6S. 
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COMBINATIONS, 

see  "Unlawful  Agreements.** 

<3OMMUNICATI0N. 
of  intention,  7. 
of  offer  and  acceptance,  necessity,  29. 

by  conduct,  24. 

terms  of  offer  partly  uncommunicated.  83. 

<X>MPOSITION  WITH  CREDITORS, 
consideration,  194. 
effect  of  fraud,  379. 

OOMPOUNDING  CRIME, 

see  "Unlawful  Agreements." 

<3OMPR0MISES, 

consideration,  173,  176,  189-19a 

see  "Composition  with  Creditors.*** 

COMPULSION, 

see  "Duress." 

<X)NCBALMENT, 
see  "Fraud." 

CONCURRENT  CONDITIONS, 
see  "Conditions." 

CONDITIONS, 

as  effecting  mutuality,  1G5,  170. 
distinguished  from  warranties,  311,  GGl.  602. 

from  misrepresentation,  311. 
whether  promises  are  dependent  or  independent,  65Z 
conditional  promises,  in  general,  GG3. 
conditions  subsequent,  621. 
concurrent  conditions,  6G4. 
conditions,  precedent,  665. 
suspensory  conditions,  665. 
virtual  failure  of  consideration,  66S. 
executory  contracts  of  sale,  671. 
executed  contracts  of  sale,  671. 
divisible  performance  which  wholly  falls,  674. 
narrower  sense  of  condition  precedent,  674. 
waiver  or  acquiescence  in  breach  of  condition.  676. 
conditional  payment  by  negotiable  or  nonnegotlable  Instrument,  631. 
see  "Breach  of  Contract";  "Impossibility." 

CONDUCT. 

communication  by,  24-29. 

see  "Agency";   "Estoppel";   "Fraud.** 

CONFIDENTIAL  RELATIONS. 

see  "Agency";  "Fraud";  "Misrepresentation";  "Undue  Influence.** 
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CONFLICT  OP  LAWS, 
statnte  of  frauds.  135. 
legality  of  eontract.  502L 

CONSENT,  . 

see  "Agreement.** 

CONSIDERATION, 

defined  and  explained,  147. 

"valuable,"  disUnguished  from  "good,"  151,  179. 

distinguished  from  motiye,  151*  170,  180. 

request  of  promisor,  152. 

necessity  for,  In  general,  163. 

negotiable  instruments.  155. 

contracts  under  seal,  82. 
presumption  of,  155. 

from  whom  consideration  must  move,  156. 
adequacy,  100. 

In  equity,  163. 
sufficiency  or  reality,  164. 
mutual  promises,  105. 
voluntary  subscriptions,  167. 
forbearance  to  exercise  a  right,  171. 

compromises,  173,  176. 

time  of  forbearance,  174. 

to  do  what  one  cannot  legally  do,  175. 
gratuitous  bailment,  178. 
natural  affection,  179. 
moral  obligation,  180,  203. 
impossible  promises,  181,  183. 
vague  promises,  188. 
doing  or  promising  what  one  is  bound  to  do,  184. 

mutual  discharge  and  substituted  agreement,  187. 

promise  to  third  po'son  to  perform  existing  contract,  188^ 

part  payment  in  satisfaction  of  debt,  188. 
gift  of  residue,  190. 
release  of  residue  under  seal,  190. 
consideration  for  release  of  residue,  19Ql 
statutory  change  in  law,  194. 

accord  and  satisfaction,  189,  192. 

compromise,  192. 

composition  with  creditors,  194. 
^legality,  195. 

see  "Unlawful  Agreements.** 
In  respect  of  time,  195. 

executory  and  executed,  23, 195. 

past  consideration,  197. 
faUure  of,  204. 

see  "Discharge  of  Contraet** 
expression  in  memorandum,  statute  of  frauds,  121,  144. 
return  of,  on  avoidance  of  contract,  by  infant,  254. 
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GONSIDBBATION-ConUnaecL 
by  insane  person,  272. 
by  dninken  person,  270^ 
sratoitons  agency,  714. 

CONSPIRACY, 

see  "Unlawful  Agreements." 

OONSTRUCTION, 

see  "Interpretation  of  Ck)ntract.'* 

CONTRAOT, 
defined*  1* 

executory  and  executed,  1. 
as  a  legal  conception,  8-201 
agreement,  4-S. 
obligation,  0-lL 

concurrence  of  agreement  and  obligation,  11-lfi, 
promise,  15-17. 
essentials,  19. 
classification,  G7,  6S. 

▼old,  voidable,  and  unenforceable,  17-19. 
see  specific  beads. 

CONTRACTS  OF  RECORD, 
defined,  70. 

see  ** Judgments*';  "Quasi  Contract** 

CONTRACTS  UNDER  SEAL, 
in  general,  72. 

terms,  "deed,"  "bond,**  "specialty,"  and  "covenant,"  72. 
bow  made,  73. 

delivery  and  acceptance,  73,  7Qb 
necessity  for  acceptance,  8S. 
revocation  of  offer,  4fiL 
escrow,  73,  78.  . 
execution  in  blank,  79. 
deed  poll  and  indenture,  791 
characteristics,  80. 

estoppel,  SO. 

merger  of  simple  contract,  81,  685. 

limitation  of  actions,  82. 

as  dispensing  with  necessity  for  consideration,  83L 
when  necessary,  85. 
use  of  seal  by  corporation,  282. 
communication  of  offer.  Si. 
proof  of,  5G6,  568. 
release  under  seal,  190. 
form  of  discharge  by  agreement,  617. 
action  by  third  person,  521. 
by  agent,  necessity  for  authority  under  seal,  715. 

ratification  of  contract  under  seal,  724. 

liabUity  of  agent,  737. 

LAW  COKT.— 57 
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CONTRIBUTION. 

between  Joint  debtors*  502,  7&U 
between  cosnretlei,  502,  76L 
between  tort  feasors,  761. 

OONVETANCES, 

necessity  for  written  form,  90l 
not  a  contract,  12. 

see  '^Contracti  nnder  SeaL** 

CONVICTS, 

power  to  contract  21A. 

COPYRIGHT, 
assignment,  89. 

CORNERING  THE  BCARKET. 
see  ''Unlawful  Agreemente.** 

CORPORATIONS, 

capacity  to  contract,  281. 
what  contracts  are  authorized,  284. 
ultra  Tiree  contracts  not  iUe^U,  28& 
mode  of  contracting,  seal,  282. 
ImpUed  contracts,  283,  284,  288. 
see  ''Unlawful  Agreements.*' 

COVENANT, 
defined,  72. 

running  with  the  land.  545. 
see  ''Contracts  uuder  SeaL* 

COVERTURE. 

see  "Married  Women.** 

CRIME, 

see  '* Unlawful  Agreements.** 

CRIMINALS, 

see  "Convicts.** 

CROPS. 

sale  of,  statute  of  frauds,  106L 

CUSTOM  AND  USAGE, 
evidence  of,  580. 

to  add  a  term,  5S0. 
to  explain  terms.  581. 
requisites  of,  582. 

D 

DAMAGES, 

for  breach  of  contract,  895. 
penalty  or  liquidated  damages,  588, 
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DEATH, 

of  party  before  acceptance  of  offer*  lapses  02. 

assignment  by,  552. 

as  discharge  of  contract,  683. 

asreyocatlon  of  agency.  750. 

DECEIT, 

see  "Fraud/* 

DEED, 

see  ''Contracts  under  Seal" 

DEFAULT, 

see  "Discharge  of  Contract" 

DEFINTTENESS, 
see  "Certainty.'^ 

DEL  CREDERE  A:GENT, 
defined,  736. 

DELAY, 

see  ''Laches.' 

DELEGATION, 

of  authority  by  agent,  729. 

DELICT, 
see  "TorL*» 

DELIVERY, 

of  deed,  73,  75. 

of  written  contract,  127. 

of  goods  under  statute  of  frauds,  14L 

DELUSION, 

see  "Insane  Persons.** 
DEMENTIA, 

see  "Insane  Persons.** 

DEPENDENT  PROMISES, 
see  "Conditions." 

DETERMINATION  OF  CONTRACT, 

see  "Agency";    "Discharge  of  Contract** 

DISABILITIES, 

see  "Limitation  of  Actions";  "Parties  to  Contracts." 

DISAFFIRMANCE, 
see  "Rescission." 

DISCHARGE  OF  CONTRACT, 
In  general,  606. 
by  agreement  607. 

waiver,  canoellation,  or  rescission,  008. 
substituted  agreement  187,  610. 
change  of  terms,  610l 
novation,  610. 
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DMGHABGB  OF  CONTKAOT-Continiied. 
form  of  discharge  by  agreement*  017. 

pn>Tlal<»ia  for  discharge  contained  in  contract;  conditions  sobsegiient, 
621. 
nonfolfiilment  of  term,  022. 
ocoirrence  of  specified  event,  624b 
act  of  God,  624. 
perils  of  tike  sea,  624. 
discharge  optional  with  notices,  626. 
tj  performance,  627. 
payment,  629. 

by  negotiable  or  nonnegotiable  paper,  631. 
application  of  poymenta,  ea>L 
tender,  639. 
by  breach,  648. 

forms  of  breach,  644. 

renunciation  of  contract,  644b 

impossibility  of  performance  created  by  act  of  party,  6401 

failure  of  performance,  651. 

dependent  or  independent  promises,  6S2. 
absolute  promises,  653. 
dlTlsible  promises,  657. 
subsidiary  promises,  66L 

condition  and  warranty  distinguished,  811,  661,  662L 
conditional  promises  in  general,  663. 
breach  of  concurrent  condition,  66^ 
breach  of  condition  precedent,  666^ 
suspensory  conditions,  665. 
failure  of  consideration,  668. 
executory  contracts  of  sale,  671. 
executed  contracts  of  sale,  671. 
dlTlsible  performance  which  wholly  foils,  674. 
conditi(ms  precedent  in  narrower  sense.  674. 
waiver  or  acquiescence  in  breach  of  condition,  676L 
by  impossibility  of  performance,  in  general,  678. 
change  in  the  law,  681. 
destruction  of  the  subject-matter,  682. 
incapacity  for  personal  senrices,  683. 
by  operation  of  law,  684. 
merger,  685. 

alteration  of  written  instrument,  686. 
loss  of  instrument,  693. 
bankruptcy,  693. 
remedies  on  breach  of  contract,  693L 
damages,  695. 
specific  performance,  699. 
injunction,  699. 
discharge  of  right  of  action,  702. 

by  consent  of  parties,  release,  702. 
accord  and  satisfaction,  703. 
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DISGHAROB  OF  OONTRACT— Oontiniied. 
by  Judgment,  706. 
lapse  of  time,  statute  of  limltatSons.  707. 

DIVISIBLB  OONTBAGTS^ 
what  are,  667. 
effect  of  iUegaUty,  474 
breach,  657. 

entire  failure  of  divisible  performance,  674» 
see  'Indivisible  Ck>ntracts." 

DIVORCE, 

see  '^Unlawful  Agreements." 

DRUNKEN  PERSONS, 
capacity  to  contract,  274. 
contracts  created  by  law,  276. 
contracts  for  neceMarles,  276,  77& 
effect  of  being  under  guardianship,  275. 
ratiflcation  and  avoidance  of  contract,  275. 

return  of  consideration,  275. 

avoidance  as  against,  third  persons,  2'i6L 
see  "Insane  Persons." 
DURESS, 

in  general,  356. 

effect,  856,  363. 

per  minas,  357. 

of  imprisonment,  858. 

of  goods,  360. 

against  whom,  362. 

by  whom,  363. 

refusal  to  perform  contract,  187. 

recovery  of  money  paid  under  duress,  76& 

see  "Undue  Influence." 


B 

BASEMENT, 

statute  of  frauds,  107. 

BLBGTION  OF  RE^*KDIES, 
waiver  of  tort,  760,  78a 

ENEMIES, 
see  '^Aliens.** 

BQUITABLE  ASSIGNMENT* 
see  ''Assignment" 

EQUITY, 

adequacy  of  consideration,  163. 
necessity  for  consideration,  contract  under  seal,  83. 
part  performance  of  contract,  statute  of  frauds,  I30L 
compelling  execution  of  writing,  133. 
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EQUITY— Contlniied. 

separate  estate  of  married  woman^  2  id, 
spedflc  performance,  090. 
^oinlDg  breach,  609. 

BSOROW, 

defined  and  discussed,  73|  78L 
ESTOPPEL, 

by  deed,  80. 

by  Judgment,  TL 

by  misrepresentations,  323. 

of  infant,  201. 

agency  by,  717,  784,  74& 
see  "Laches.** 

BYIDENOB, 

parol  evidence,  statute  of  frauds,  116-127. 
presumption  of  consideration,  155. 
see  ^'Interpretation  of  Oontract." 

EXECUTED  CONTRACT, 

defined,  1.  • 

not  witliin  statute  of  frauds,  02l 
the  term  criticised,  11. 

EXECUTORS  AND  ADMINISTRATORS, 
promise  to  answer  for  debts  of  estate,  tf& 

EXECUTORY  CONTRACT, 
defined,  1. 

EXEMPTION, 

ftom  liability  tor  negligence,  4G8. 


FACTOR, 

defined,  735. 

see  "Agency.** 

FAILURE  OF  CONSIDERATION, 
see  "Consideration.** 

FALSE  REPRESENTATIONS,  « 

see  "Fraud**;    "Misrepresentations.** 

FIDUCIARY  RELATIONS, 

see  "Agency";  /'Undue  Influence*';  "Unlawful  Agreements." 

FORBEARANCE, 
see  "Consideration.** 

FOREIGNERS, 
see  "Aliens." 

FOREIGN  STATES  AND  SOVEREIGNSl 
capacity  to  contract,  215. 
actions  by  and  against,  215. 


INDEX.  »03 

[The  flfiTores  refer  to  iratges.] 

necessity,  67. 

dassiflcation  of  contracts,  67,  68. 

of  discbarge  of  contract  by  agreement,  617. 

see  '^Contracts  of  Record";  "Contracts  under  Seal";  'TTauds,  Statute  of." 

FRAUD, 

in  general,  824. 

distinguisbed  from  misrepresentatlcm,  809. 

wbat  constitutes,  326. 

necessity  for  representation  of  fact,  326. 
nondisclosure  of  facts,  826. 
intention  not  to  fulfill  promise,  327* 
concealment  of  facts,  328,  329. 
character  of  representation,  331. 

statement  of  opinion  or  expectation,  331,  334. 
statement  of  intention  or  promise,  832. 
misrepresentation  of  law,  333. 
materiality,  334. 
right  to  rely  on  statements,  834. 
caveat  emptor,  334,  386. 

credulity  and  negligence  of  party  defrauded,  836L 
knowledge  of  falsity,  recklessness,  338. 
intention,  341. 
dishonesty  of  motive,  343. 
representation  must  deceive,  344. 
Injury  must  result,  345. 
agreements  unlawful  as  tending  to  fraud  and  breach  of  trust,  44 
by  officer  of  corporation,  441. 
by  agent,  441. 
of  infant,  261. 
of  married  woman,  27& 
on  creditors,  879. 
effect,  346. 

distinguished  from  illegality,  882. 
remedies  of  party  defrauded,  846,  347. 
on  affirmance,  847. 
on  rescission,  348. 
limitations  to  right  to  rescind,  delay,  348. 

acting  on  contract  after  knowledge  of  fraud.  349. 
return  of  consideration,  and  placing  in  statu  quo,  360. 
as  against  third  persons,  352. 
Oif  agent,  744. 

in  contracting  without  authority,  738. 
avoidance  of  contract,  744. 
recovery  of  money  obtained  by  fraud,  766. 
waiver  of  tort,  and  suit  in  assumpsit,  766,  780. 

see  "Duress";   ''Misrepresentation";   "Quasi  Contract";   'IJndue  Influ- 
ence";   'Unlawful  Agreements." 
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FRATTDS,  8TATUTB  OF, 
the  BngllBh  statate,  90. 

quasi  contracts,  or  contracts  created  Ifj  law,  91. 
instruments  created  under,  and  derlTlng  obligation  from,  special  statntei, 

92. 
executed  contracts,  92. 
promise  by  ezecator  or  administrator,  93. 

promise  to  answer  for  debt,  default,  or  miscarriage  of  another,  94. 
agreements  in  consideration  of  marriage,  101. 
agreements  relating  to  land,  1(KS. 
agreements  not  to  be  performed  within  a  year,  106. 

part  performance,  112. 
form  required  by  section  4,  memorandum,  114 

showing  as  to  agreement,  117. 

as  to  parties,  11& 

as  to  terms,  119. 

as  to  subject-matter,  120. 

as  to  consideration,  121* 

separate  papers,  122. 

signature,  124. 

by  agent,  120,  716. 

parol  ratification,  72C. 

deliyery,  127. 
effect  of  noncompliance  with  sectfon  4,  128. 

part  performance  as  taking  contract  out  of  statute,  102,  112,  190,  14L 
recovery  on  implied  contract  fbr  part  performance,  134 
conflict  of  laws,  135. 
parol  contract  as  a  defense,  134. 
who  may  plead  the  statute,  136w 
waiyer  of  statute,  130. 
sales  of  goods,  etc,  serenteenth  section,  180. 

meaning  of  **goods,  wares,  and  merchandises,"  13& 

yalue,  140. 

WGPk  and  labor,  140. 

acceptance  and  receipt,  141. 

earnest  and  part  payment,  143. 
form  required  by  section  17,  144. 
effect  of  noncompliance  with  section  17, 140. 

FUTURES, 

see  'Unlawful  Agreements."* 

G 
QAinNG, 

see  "Unlawful  Agreements" 

GRATUITOUS  AGBNOY, 
in  general,  714. 

GRATUITOUS  PROMISBS» 

aee  "Consideration";    *'CX)ntracts  under  SeaL** 


INDEX.  805 

[The  figures  refer  to  pagee.] 


GIFT, 

not  a  contract.  12. 

of  residue  on  part  payment  of  debt,  190. 

GOYBRNMBNT, 

see  ''States";  'United  States."* 

GUARANTY, 

statute  of  frauds,  08, 94. 

GUARDIAN  AND  WARD, 
undue  influence,  308. 


H 
HUSBAND  AND  WIFB. 

assignment  of  contract  by  marriage,  551. 

antenuptial  debts  of  wife,  infant  husband's  liability,  224. 

wife  as  husband's  agent,  717. 

to  purchase  necessaries,  715,  778. 
husband  ss  wife's  agent,  718. 

see  **Marriage*':  **JIarried  Women*';   'Unlawful  Agreements." 


IDIOTS, 

see  ''Insane  Persons."* 

IGNORANGB, 

of  offer  or  acceptance,  29-84. 
of  terms  and  conditions  of  offer,  83. 
see  "Mistake";   "Undue  Infiuoica.'* 

IliLBGALITT, 

see  "Unlawful  Agreements."* 

IMMORAL  AGREBMENTS, 
see  "Unlawful  Agreements" 

IMPLIED  CONTRACTS, 

the  term  explained,  6,  27,  752. 
formation  by  conduct,  24-29. 
distinguished  from  quasi  contract,  27,  752. 
when  contract  implied  in  fact,  24-29. 

intention  of  the  parties  gorerns,  27. 

relationship  of  parties,  28,  29. 

from  part  p»f ormance  of  contract  within  statute  of  frauds,  134,  784. 
of  corporation,  283,  284,  280. 

see  "Quasi  Contract"* 

DfPOSSIBXUTY, 

meaning  of  term,  182. 

Impossible  promise,  no  Consideration,  181,  183L 

created  by  act  of  party,  as  a  breach,  649. 
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IMPOSSIBILITY-Gontlniied. 
as  a  discharge  of  contract,  678b 
change  in  the  law,  681. 
destruction  of  snbject-matter,  682. 
incapacity  for  personal  serrioes*  tS83. 
see  "Act  of  God.- 

QfFRISONMENT. 
see  'IhiresB.'* 

mPROVEMENTtS, 

effect  under  statute  of  frauds,  UWL 

IN  PARI  DEUCTO, 

see  "Unlawful  Agreements.** 

INCOMPLETE  NEQOTIATIONa; 
are  not  contract.  6L 

INDENTURE, 
defined,  70. 

INDEPENDENT  PROBilSES, 

whether  promises  dependent  or  independent,  662. 
see  «*OondiUons." 

INDIVISIBLE  CONTRACTCi; 
what  are,  667. 
effect  of  iUegality,  472. 
breach,  667. 

see  ''Divisible  Contracts." 

INFANTS, 

who  are,  221. 

capacity  to  contract,  221. 

effect  of  emancipation,  222. 

removal  of  disabilities,  223. 

the  old  doctrine  as  to  effect  of  contracts,  223. 

Talid  contracts,  224. 

contracts  created  by  law,  224. 
liability  for  wife's  antenuptial  debts,  224. 
under  authority  or  direction  of  statute,  225b 
doing  what  could  have  been  compelled,  225. 
executed  contracts,  227. 

contracts  for  necessaries,  rules  stated,  228,  231. 
what  are  necessaries,  232. 
must  concern  his  person,  235, 
money,  236. 

necessaries  furnished  wife  and  children,  236. 
persons  supplying  infant  acC  at  their  peril,  237. 
question  of  law  or  fact,  237. 
express  contract  and  securides,  238L 
quasi  contract,  77& 
void  contracts,  229. 
voidable  contracts,  22a 
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INFANTS-Conttniied. 

ratlflcatlon  aud  ayoidance  of  contract,  230. 
when  disaffimuince  necessary,  240. 
when  ratification  necessary,  241. 
who  may  avoid  contract,  privilege  personal,  242. 
time  of  avoidance,  244L 
delay  in  avoiding,  246. 
what  amounts  to  ratification,  247. 
implied  ratification,  249. 
necessity  for  writing,  89,  247. 
what  amounts  to  disaffirmance,  252. 
extent  of  ratification  or  disaffirmance,  253. 
return  of  consideration,  254. 
effect  of  ratification,  258. 
effect  of  disaffirmance,  258. 
as  against  third  persons,  258. 
torts  in  connection  with  contracts.  26a 

INJUNCTION, 

against  breach  of  contract,  690. 

INSANB  PBRSQNS* 

capacity  to  contract,  263. 

conti*acts  a*eated  by  law,  2G7. 

effect  of  contracts,  267. 

contracts  as  void  or  voidable,  268. 

contracts  for  necessaries,  267,  778. 

effect  of  inquisition  and  adjudication  of  lunacy,  268L 

ignorance  and  good  faith  of  the  other  party,  260. 

ratification  and  avoidance  of  contract,  271. 

return  of  consideration,  272. 

avoidance  as  against  third  persons,  273. 
insanity  before  acceptance  of  offer,  lapse  of  offer,  02. 
mental  weakness,  imdue  infiuence,  370. 
revocation  of  agency  by  Insanity,  750. 

INSOLVENCY, 

frauds  on  creditors,  370. 

INSURANCE, 

form,  writing,  89. 
misrepresentations,  316. 
Insurable  interest,  409. 

INTENTION, 

must  be  expressed,  6. 

must  be  distinct  and  common,  S. 

must  be  commimicated,  7. 

legal  relations  must  be  contemplated,  68L 

Invitations  to  deal,  60. 

offers  in  Jest,  60. 

see  "Acceptance";  "Alteration";  •'Fraud";  •'Mistake'*;  -Offer";  •Un- 
lawful  Agreements.** 
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INTBRPRBTATION  OF  CONTRACTS, 
In  general,  6Gi. 

mles  relating  to  erldenoe*  In  general,  MM. 
parol  eyldenoe,  604. 
proTinoe  of  court  and  jury,  96S. 
difference  between  formal  and  almple  contracts,  50(L 
proof  of  document,  Wl. 
contracts  xaidet  seal,  0Q& 
simple  contracts,  668. 
erldenoe  as  to  fact  and  yalidltr  of  agreement  500. 
as  to  terms  of  agreement,  573. 

proof  of  supplementary  or  collateral  terms,  674, 
explanation  of  terms,  677. 
•Tldence  of  custom  or  usage,  580i 
to  add  a  term,  680. 
to  explain  terms,  681. 
requisites  of  custom  or  usage,  682. 
eridence  as  to  terms  In  equity,  687. 
rules  of  construction,  in  general,  688. 

terms  implied,  unexpressed  intention,  686. 
rules  as  to  time,  598. 
penalty  or  liquidated  damages,  60& 
Joint  and  seyeral  contracts,  608^ 
UabillUes,  004. 
subscriptions,  006w 
rights,  006. 

INrOXICATION, 

see  **Drunlcen  Persons.** 

INTOXICATING  LIQUORS, 
see  ''Unlawful  Agreements.** 

INVITATIONS  TO  DEAL, 
distinguished  from  offers,  00. 

J 

JB8T, 

offer  in  Jest,  00. 

JOINT  AND  SEVERAL  CONTRACTS, 

see  "InterpretaUon  of  Contract";  '^Operation  of  Contract** 

JOKE, 

offer  in  Jest  00. 

JUDGMENTS, 

as  constituting  contract  14,  70.  756. 
estoppel  by,  71,  703. 
merger  of  cause  of  action,  71,  706. 
remedies  on.  7L 


I^AOHBS, 

In  avoiding  contract  of  infant,  246L 

of  Insane  person,  271. 

of  drunken  person,  275. 

on  the  ground  of  mistake,  908. 

on  tbe  ground  of  fraud,  84& 

on  the  ground  of  duress,  863. 

on  the  ground  of  undue  Influence,  878. 
acquiescence  in  breach  of  contract*  676w 
discharging  right  of  action,  707* 

LANDLORD  AND  TENANT, 
Statute  of  frauds,  103,  108. 

IJLPSB, 

of  offer,  02. 

liBASB, 

see  "Landlord  and  Tenant** 

LBQALITY, 

see  ''Illegal  Ck>ntractSi'* 

LBOAL  RELATIONS, 

agreement  mnst  refer  to,  7,  11,  58w 
offer  mnst  be  capable  of  creating,  09L 

LEX  LOCI  AND  LEX  FORI, 
see  "CJonflict  of  Laws." 

LIBEL  AND  SLANDER, 

unlawful  agreements,  37S,  881* 

LICENSE, 

statute  of  frauds,  107. 

LIMITATION  OF  ACTIONS, 
in  general,  707. 
acknowledgment  of  barred  debt,  writing,  8 

LIMITING  LIABILITY, 
for  negligence,  468. 

LIQUIDATED  DAMAGES, 
or  penalty,  508. 

LOBBYING  CONTRACTS, 
see  "Unlawful  Agreement^** 

LOCUS  POBNITENTIAB, 

see  ''Unlawful  Agreements.** 

LOSS, 

of  instrument,  603. 

LOTTERIES, 

see  '^Unlawful  Agreements" 
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LOVB  AND  AFFBOTION, 
as  a  consideration*  179. 

LUNATICS, 

see  **lnsane  Persons.** 


MAINTENANCE, 

see  "Unlawful  Agreements.** 

MARRIAGE, 

not  a  contract,  12, 14. 

assignment  by,  551. 

marriage  brocage  contracts,  448. 

agreements  in  consideration  of,  statate  of  frauds,  101. 

part  performance,  102. 
promise  to  marry,  statute  of  frxlads,  101, 113. 

considtfation,  165. 

by  married  person,  445,  nota 
as  a  consideration,  151. 
agreements  in  restraint  of,  443. 
as  revocation  of  agency,  750.    ' 

see  "Husband  and  Wife";  ••Married  Women.** 

MARRIED  WOMEN, 

capacity  to  contract,  276. 
torts  in  connection  witti  contract,  27S. 
equitable  separate  estate,  279. 
common  law  changed  by  statute,  280. 
see  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

limiting  ma6ter*s  liability  for  negligence,  46S. 
enticing  away  senrant,  512. 
death  or  illness  as  discharge  of  contract,  6S3. 
servant  as  master*s  agent,  717, 
80V  "Ajyeuey.' 

MEASURE  OF  DAMAGES, 

stH.'  ••Urtuiages." 

MEMORANDUM, 

required  by  statute  of  frauds,  114,  144. 

MENTAL  INCAPACITY, 

see  "Drunken  Persons";  ''Infants";  "Insane  Persons.** 

MERGER, 

of  cause  of  action  in  judgment,  71,  705. 

of  simple  contract  in  contract  under  seal,  81,  685. 

MINORS, 

see  "Infants." 
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MISBBPRESBNTATION* 
in  general,  908. 

what  amounts  to  a  repreeentatlon,  823. 
diatlngolahed,  from  fraud,  809. 

from  conditions  and  warranties,  811. 
effect,  308,  315. 
confidential  relations,  320. 
contracts  of  suretyship,  321. 
effect  iu  equity,  322. 
estoppel  by,  823. 
contracts  of  insurance,  816. 
contracts  for  the  sale  of  land,  319. 
contracts  to  purchase  shares  in  companies,  819. 
see  ••Fraud." 

MISTAKE, 

in  general,  289. 

as  to  nature  of  transaction,  291. 

as  to  person  with  whom  contract  Is  made,  298. 

as  to  subject-matter  of  contract,  295. 

existence  of  subject-matter,  290. 

identity  of  subject-matter,  297. 

nature  and  essential,  qualities  of  subject-matter,  298L 

as  to  quantity,  301. 

as  to  price,  302. 
as  to  nature  of  promise  known  to  the  other  party*  802. 
of  law,  305,  470. 
effect,  807. 
remedies,  307. 
unlawful  agreements,  mistake  of  fact,  477. 

mistake  of  law,  476^ 
effect  on  ratification  of  agent's  acts,  723. 

see  "Fi'aud";  ••Misrepresentation." 

MODIFICATION, 
see  "Alteration.** 

MONOMANIA. 

see  "Insane  Persons." 

MONOPOLIES. 

see  ••Unlawful  Agreements." 

MORAL  OBLIGATION, 

as  a  consideration,  180,  203. 

MORALITY, 

see  "Unlawful  Agreements." 

B4UTUALITY, 

necessity,  49,  165,  108. 

MUTUAL  PUOMISES, 
consideration,  105. 
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NECESSARIES, 

■ee  "Asency**;  "Dnmken  Persons'*;  '^Infants";  *«I]isane  Peraons'';  'HJnasI 
Contract'* 

NBGLIGENCB. 

Umltlncr  llabUltx,  468. 
of  party  defrauded,  291,  8M 
after  receiving  note  as  conditional  payment,  eSL 
of  agent,  727. 
see  ''Laches." 

NEGOTIABLE  INSTBUllBNTS. 
see  **BUls  and  Notes." 

NON  COMPOS  MENTIS* 
see  "Insane  Persons.** 

NOTICE, 
of  offer,  29. 
of  acceptance,  29. 
of  rcTOcatlon  of  offer,  46-52. 
of  assignment,  034. 
of  happening  of  condition,  GU7. 
of  revocation  of  agent*s  authority,  748. 
of  equities  snd  defenses,  see  **ThUrd  Persons." 

NOVATION, 
In  general,  610^ 

NUDUM  PACTUM, 

see  ''Consideration*';   ''Promise.** 


O 
OBLIGATION, 
defined,  9. 
essentials,  9-lL 
sources  of,  13-15. 

concurrence  of  agreement  and  obligation,  lUVit 
see  "Quasi  Contract*' 

OBSTRUCTING  JUSTICE, 
Bee  "Unlawful  Agreements.*^ 

OFFER, 

forms  of,  21-23. 

communication  by  conduct,  24-29. 
necessity  for  communication,  29,  SOi 
terms  partly  uncommunlcated,  33. 
revocation  of,  46. 

communciation  of  revocation,  46,  48. 

agreement  to  keep  offer  open,  46,  49,  166^  168L 
lapse  of,  52. 
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OFFERr-CJontinued. 

to  the  pablic  generaUy,  56. 

acceptance  and  revocation,  ML 
as  referring  to  legal  relations,  58. 

mnst  be  definite  and  certain,  50,  63b 

made  in  Jest,  00. 

distinguished  from  Invitations  to  deal,  OOl 

incomplete  negotiations,  61. 

see  "Acceptance." 

OFFICB  AND  OFFICER, 

see  "Unlawful  Agreements.** 

OPERATION  OF  CONTRACT, 
In  general,  508. 
limits  of  contractual  relation,  508. 

agency,  500. 

assignment,  510.    See  below. 

Imposing  liability  on  third  persons,  511. 

Imposing  duty  on  third  persons  not  to  interfere,  512. 

conferring  rights  on  third  persons,  513. 
promise  for  benefit  of  third  person,  515. 
action  by  third  party  for  many  joint  contractors,  522. 
Joint  and  several  contracts,  553w 

Joint  contracts,  554. 

several  contracts,  550. 

contracts  both  Joint  and  several,  561. 

contribution  between  joint  debtors,  56^ 

see  "Agency";    •*Assignment  of  Contract •• 

OPTIONS, 

revocation,  46,  48. 
consideration,  mutuality,  16& 
to  terminate  contract,  626. 

ORAL  CONTRACTS, 
classification,  68. 

see  '"Acceptance";  "Frauds,  Statute  or*;  "Interpretation  of  Contract^; 
"Offer." 


PAR  DELICTUM,, 

see  "Unlawful  Agreements.** 

PARENT  AND  CHILD, 
undue  Influence,  867. 
child  as  parentis  agent,  717. 

PAROL  CONTRACTS, 
classification,  68. 

see  "Oral  Contracts.*' 

PAROL  EVIDENCE, 

see  'Interpretation  of  Contract*^ 

LAW  OOKT.--68 
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PAKTIES  TO  CONTRACTS, 
two  parties  neceasarj,  5,  9. 
from  whom  consideration  must  moTe,  150. 
•Ignatore,  statute  of  frauds,  124,  126,  144. 
showing  as  to,  statute  of  frauds,  118,  144» 
mistake  as  to  Identity  of  iNirty,  283. 
roust  be  definite,  10. 
Joint  and  several  UabiUty,  553,  603. 
capacity  to  contract,  in  general,  210. 

political  status,  states  and  United  States,  212. 
foreign  states  and  sovereigns,  215w 
aliens,  216. 
alien  enemies,  217. 
convicts,  219. 
professional  status,  219i» 
infants,  see  **Infants.*' 
insane  persons,  see  "Insane  Persons.** 
drunken  persons,  see  "Drunken  Persons." 
married  women,  27d» 
corporations,  2S1. 
to  appoint  agent,  712. 

see  ''Infants."' 
to  act  as  agent,  712. 
see  ''Operation  of  Contract'* 

PARTNERSHIP, 

statute  of  frauds,  105,  138. 
see  "Agency." 

PART  PAYMENT, 

to  take  contract  out  of  statute  of  frauds,  130, 143. 
In  satisfaction  of  debt,  189. 

PART  PERFORMANCE. 

see  "Discharge  of  Contract";  "Quasi  Contract";  "Statute  of  Frauds." 

PAST  CONSIDERATION, 
discussed,  197. 

PATENTS  FOR  INVENTIONS, 
assignment,  89. 

PAYMENT. 

what  constitutes,  629. 

by  negotiable  or  nonnegotlable  paper,  631. 
application  of  payments,  634. 
presumption  of,  707.* 

part  payment  In  satisfaction  of  debt,  189. 
as  taking  contract  out  of  statute  of  frauds,  130,  143. 
see  "Assignment  of  Contract" 

PENALTY, 

or  liquidated  damages,  598. 
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PERFORMANCE, 

rait  for  specific  performance,  609. 

see  "Discharge  of  Contract";  "Statute  of  Frauds.** 

PERILS  OF  THE  SEA, 
effect,  624. 

PHYSICIAN, 

power  to  contract,  219,  390. 

PLACE, 

of  acceptance,  39. 

POSSESSION, 

effect  under  statute  of  frauds,  1301 

PREMIUM, 

offer  of,  legality,  409. 

PRESUMPTION, 

of  consideration,  155. 

PRIEST  AND  PARISHIONER, 
undue  infiuence,  868. 

PRINCIPAL  AND  AGENT,* 
see  "Agency."" 

PRINCIPAL  AND  SURETY, 
see  "Suretyship." 

PROMISE, 
defined,  15. 
essentials,  15-17. 
as  consideration  for  promise,  165. 

PROOF, 

see  "Interpretation  of  Contract*^ 

PROPOSAL, 
see  "Offer." 

PUBLIC  POLICY, 

see  "Unlawful  Agreements.** 


QUANTUM  MERUIT, 
see  "Quasi  Contract** 

QUASI  CONTRACT, 

in  general,  14,  27,  752. 
Judgments,  755. 

obligation  imposed  by  statute,  766. 
acts  of  the  parties,  757. 
account  stated,  758. 

money  paid  for  the  use  of  another,  7G0. 
money  received  for  the  use  of  another,  764. 
debts  arising  from  tort,  waiver  of  tort,  766;. 
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QUASI  CONTRACT— ConUntied. 

liability  of  third  persons,  770. 
money  obtained  without  fraud  or  wrong,  770. 
money  paid  under  mistake,  771. 
failui'e  of  consideration,  774. 
money  paid  under  Illegal  agreement,  776. 
recovery  for  benefits  conferred,  quantum  meruit,  777. 
liability  for  necessaries,  778. 
forcing  benefit  upon  another,  779. 
benefits  rendered  gratuitously,  779. 
goods  wronj: fully  obtained,  waiver  of  tort,  780. 
part  performance  of  contract,  780. 
retaining  benefits,  783. 
part  performance  of  illegal  contract,  784. 
part  performance  of  unenforceable  or  void  contract,  784. 
on  rescission  of  contract,  786. 
agency  quasi  ex  contractu,  715. 

part  performance  of  contract  within  the  statute  of  frauds,  134. 
liability  of  corporation,  receipt  of  benefit  under  ultra  vires  contract,  283, 

2M,  286. 
liability  of  Infants,  224. 
liability  of  Insane  persons,  267. 
liability  of  drunken  person,  276. 
statute  of  frauds  not  applicable,  91* 


B 

RAILROAD  COMPANIES, 
unlawful  agreements.  424. 

RATIFICATION, 
consideration,  201.* 
agency  by,  719. 

after  knowledge  of  fraud,  347,  340. 
of  Sunday  contract,  898. 

see  "Drunken  Persons";  "Duress";.  "Fraud";  "Infants";  "Insane  Per- 
sons"; "Undue  Infiuence.** 

REALITY  OF  CONSENT, 
In  general,  28Sjt 

see  "Duress";    "Fraud";    "Misrepresentation";    "Mistake";    "Cndue 
Infiuence." 

RECOGNIZANCE, 

as  a  contract  of  record,  72. 

REFORMATION, 
of  contract,  306. 

REFUSALS, 

agreement  to  keep  proposal  open,  revocation,  46,  49. 
consideration,  mutuality,  168. 
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RBLEASE, 

of  right  of  action,  702. 

of  Joint  debtor,  557. 

OB  against  joint  creditor,  550. 

see  "Accord  and  Satisfaction";  ''Composition  with  Creditors";   "Com- 
promise"; "Discbarge  of  Contract";  "Payment" 

REMEDIES, 

see  "Action";   "Agency";   "Duress";   "Equity"*  Fraud";   "Misrepresenta- 
tion"; "Mistake";  *Quasi  Contract";  "Undue  Influence.** 

RENUNCIATION, 

see  "Breach  of  Contract" 

REPRESENTATIONS, 
see  "Fraud." 

RESCISSION. 

because  of  other's  unlawful  purpose,  4SQ. 
recovery  for  part  performance,  783. 

see  "Discharge  of  Contract";  "Drunken  Persons";  "Duress";  "Fraud"; 
"Infants";  "Insane  Persons";  "Mistake";  "Undue  Influence." 

RES  JUDICATA, 
see  "Judgment* 

RESTRAINT  OF  MARRIAGE, 
agreements  unlawful,  443. 

RESTRAINT  OF   TRADE, 
see  "Unlawful  Agreements." 

RETURN  OF  CONSIDERATION, 
see  "Consideration." 

REVOCATION^ 
of  offer.  46. 

communication,  46,  4a 

to  the  public  generally,  50.  > 

a^eement  to  keep  offer  open,  46,  49^ 
of  agency,  746. 

REWARD, 
offer  of,  55. 

acceptance  and  revocation,  56. 

legality,  400. 
recovery  by  public  officer,  418. 

S 
SALES, 

see  "Conditions";    "Fraud";    "Frauds,  Statute  of";    "Misrepresentation"; 
"Mistake";   "Quasi  Contract";  "Third  Persons";   "Warranties." 

SATISFACTION. 

see  "Accord  and  Satisfaction";    "Compromise";    "Composition  with  Cred- 
itors";  "Discharge  of  Contract";   "Payment";    "Release." 
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SEAL, 

see  "Contract  under  SeaL** 

SENILE  DEMENTIA, 
see  ^'Insane  Persons.** 

SEPARATE  ESTATE, 
of  married  woman,  279. 

SEPARATION  AGREEMENTS, 
see  'IJnlawful  Agreements." 

SEVERABLE  CONTRACTS, 

see  ''Divisible  Contracts";  ••Indivisible  Contracts." 

SEVERAL  CONTRACTS, 

see  "Joint  and  Several  Contracts.** 

SICKNESS, 

see  ••Impossibility.** 
SIGNATURE, 

statute  of  frauds,  124,  126,  144. 

SIMPLE  CONTRACTS, 
classification,  68. 

SPECIALTY, 

see  "Contracts  under  Seal.** 

SPECIFIC  PERFORMANCE, 
In  general,  090. 

SPENDTHRIFT. 

capacity  to  contract,  275. 

STATES, 

power  to  contract,  212. 
construction  of  contracts  with,  21^ 
actions  by  or  against,  214. 

STATUTE  OF  FRAUDS, 
see  ''Frauds,  Statute  of." 

STATUTE  OF  LIMITATIONS* 
in  general,  707. 

STOCK  SPECULATION. 

see  •'Unlawful  Agreements.'* 

STRIKES, 

see  "Unlawful  Agreements." 

SUBSCRIPTIONS, 
consideration,  167. 
joint  or  several  liability,  605. 

SUBSIDIARY  PROMISES, 
what  are,   311,  661. 
breach,  661. 

see  ••Conditions";   ••Warranties*** 
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SUBSTITUTED  A6BEEMENT, 
consideration,  187. 

see  "Discharge  of  Contract" 

SUIT, 

see  "Action." 

SUNDAY  LAWS, 

legality  of  contract,  893. 

see  "Unlawful  Agreements." 

SURETYSHIP, 

authority  to  bind  as  surety,  writing,  90,  710. 
statute  of  frauds,  93,  94. 
misrepresentation,  321. 
right  of  surety  against  principal,  562. 
contribution  between  cosureties,  562. 

SUSPENSORY  CONDITIONS, 
in  general,  6G5. 


TELEGRAPH  COMPANIES, 
limiting  liability,  468.* 

TENDER, 

what  constitutes,  639i 
effect,  639. 

TERMINATION  OP  CONTRACT, 

see  "Agency";  "Discharge  of  Contract." 

THIRD  PERSONS, 

avoidance  of  contract  as  against,  by  infant,  258. 
by  insane  person,  273. 
by  drunken  person,  276. 
for  want  or  failure  of  consideration,  155,  209. 
for  fraud,  etc,  352. 
for  mistake,  291,  292. 
liability  for  inducing  breach  of  contract,  512. 
see  "Operation  of  Contract" 

TIME, 

of  acceptance,  39. 

lapse  of  offer,  52. 
rules  as  to,  time  of  essence,  596. 

TORT, 

distinguished  from  contract,  13. 
of  married  woman  in  connection  with  contracts,  278^ 
of  infant  in  connection  with  contract,  260. 
waiver  and  suit  in  assumpsit,  766,  780. 

TRUSTS, 

not  contract,  12,  14. 

see  "Unlawful  Agreements." 
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UNCERTAINTY, 
see  "Certainty." 

UNCONSCIONABLE  CONTRACTS, 
see  "Undue  Influence.'^ 

UNDUE  INFLUENCE/ 
in  general,  364. 
effect,  364,  373L 

presumption  firom  circumstances,  366. 
relationship  of  parties,  307. 

parental  and  quasi  parental  relation,  367. 

other  family  relations,  367. 

fiduciary  relations,  368. 

other  confidential  relations,  368. 
continuance  of  presumption,  370. 
mental  weakness,  370. 

personal  influence  absent,  advantage  taken  of  anotbo-'s  weakness  and  dis- 
tress, 371. 

see  "Duress";   "Fraud.** 

UNENFORCEABLE, 
meaning  of  term,  17. 

UNITED  STATES, 

power  to  contract,  212. 
actions  by  or  n gainst,  214. 
construction  of  contracts  with,  214. 

UNLAWFUL  AGREEMENTS, 
in  general,  374. 

breach  of  express  rules  of  common  law,  876. 
inyolTing  commission  of  crime,  377. 
to  commit  ciyil  wrong,  378. 

frauds  on  creditors,  379. 

fraud  in  connection  with  auction  sales,  380. 

publication  of  libel,  381. 
breach  of  statute,  powers  of  legislature,  388. 
the  prohibition  by  statute,  385. 
mala  in  se  and  mala  prohibita,  380. 
effect  of  penalty,  386. 
omission  of  penalty,  388. 

doing  indirectly  what  cannot  be  done  directly,  388. 
agreements  prohibited  but  declared  not  void,  389. 
agreements  simply  void  and  unenforceable,  380. 
regulating  trade,  profession,  or  business,  380i 
traffic  in  intoxicating  liquors,  392. 
Sunday  laws,  393. 
usury  laws,  309. 
wagers  and  gambling  transactions,  40QL 

offer  of  premium  or  reward,  409. 

contracts  of  insurance,  409. 
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dealings  in  futures,  410. 

lotteries,  413. 
agreements  contrary  to  public  policy,  in  general,  414» 
tending  to  injiu'e  the  public  serrlce,  415. 

traffic  in  public  offices,  416. 

compensation  of  public  officers,  418. 

assignment  of  salary  or  pension  by  officer,  419. 

lobbying  contracts,  420. 

corruption  of  public  admlnlstratlTe  officers,  422. 

agreements  by  public  or  quasi  public  corporations,  424i 
agreements  afTecting  the  govemment,  426. 
agreements  promotive  of  nonofficial  corruption,  427. 

breach  of  public  duty  by  private  citizen,  427. 

impairing  intcj?rity  of  public  elections,  427. 
perversion  or  obstruction  of  public  justice,  In  general,  42& 

compounding  crime,  430. 

reference  to  arbitration,  432. 
encouragement  of  litigation,  champerty  and  maintenance,  438. 
agreements  of  immoral  tendency,  439. 
gaming  and  wagering  transactions,  440. 
agreements  tending  to  fraud  and  breach  of  trust,  in  general,  44U 

by  officer  of  corporation,  441. 

by  agent,  441.* 
In  derogation  of  the  marriage  relation,  443^ 

restraint  of  marriage,  443. 

marriage  brocage,  443. 

separation  agreements,  444. 

agreements  to  facilitate  divorce,  444, 

other  agreements,  445. 
restraint  of  trade,  446. 

consideration,  seal,  83. 

reasonableness  of  restraint,  44S. 

unlimited  as  to  space,  450. 

unlimited  as  to  time,  454. 

sale  of  secret  process,  457. 

unlawful  combinations,  monopolies,  trusts,  etc.,  408. 

"corners**  in  the  market,  461. 

monopolies  under  patents,  462. 

combinations  between  laborers,  mechanics,  etc.,  468^ 

combinations  between  employers,  468. 
exempting  from  liability  for  negligence,  468L 
effect  of  illegality,  470. 

agreements  partly  iUegal,  471. 

indivisible  agreements,  472. 

divisible  agreements,  474. 
direct  object  unlawful,  but  intention  Innocent,  47B. 

mistake  of  law,  476. 

mistake  or  ignorance  of  fact,  477. 
direct  object  innocent,  but  intention  unlawful,  47& 
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the  English  nile,  478. 
the  rule  in  America,  480. 
distinction  where  Illegal  act  la  past,  488. 
unlawful  Intention  on  one  side  only,  485. 
promises  to  pay  money  due  or  to  become  due  on  illegal  transactions, 
4S0. 
distinction  between  'Void"  and  "iUegal/*  487. 
negotiable  Instruments,  489. 
relief  of  party  to  unlawful  agreement,  49L 
ex  dolo  malo  non  oritur  actio,  492. 
locus  poenitentiae,  494. 
par  delictum,  498. 

rights  of  factors,  brokers,  and  othar  agents,  500L 
niegality  distinguished  from  fraud,  382. 
conflict  of  laws.  502. 
as  to  space,  503. 
as  to  time,  change  of  law,  507. 

USAGE, 

see  "Custom  and  Usage.** 

USURY, 

in  general,  399. 

see  ''Unlawful  Agreements.** 


YAaUENESS, 
see  "Certalnty.- 

▼ARIANOB, 

between  offer  and  acceptance,  SQL 

VENDOR  AND  PURCHASER, 

see  "Conditions";  '*Fraud";  "Frauds,  Statute  or*;  "Misrepresentation*'; 
"Mistake";  "Thhrd  Persons";  "Warranties." 

VOID, 

meaning  of  term,  17. 

distinction  between  "void"  and  "illegal,"  487. 

VOIDABLB, 

meaning  of  term,  17* 

W 

WAGERS, 

see  "Unlawful  Agreements.** 

WAIVER, 

of  statute  of  frauds,  135. 
of  breach,  670. 

see  "Discharge  of  Contract** 
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WAn^R  OF  TORT, 
In  general,  766,  780. 

WARRANTY, 

distinguished  from  representation,  311. 
distinguished  from  condiUon,  311,  GUI,  662. 
of  authority  by  agent,  738. 

WRITTEN  CONTRACTS, 
necessity  for  writing,  87. 

negotiable  instruments,  88. 
assignment  of  patent  or  copyright,  89. 
acceptance  of  bill  of  exchange  or  order, 
insurance,  89. 

aduiowledgment  of  barred  debt,  89i. 
new  promise  by  infant,  89. 
authority  to  bind  as  surety,  90l 
conveyances  of  land,  00. 
•ee  "Frauds,  Statute  of." 
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THE  Albany  Law  Journal,  in  a  recent  review  ol  one  of  the  volumes  of  the 
Hornbook  Series,  writes: 

"So  much  has  been  written  upon  the  merits  of  the  Hornbook  Series  that  anything  additional 
may  seem  superfluous;  yet  we  cannot  refrain  from  commenting,  in  passing,  nponthe  general  utility. 
tnerit.  and  scope  of  the  series.  ♦  •  •  The  ssries  is  of  untold  value  to  the  practicing  lawyer, 
enabling  him  to  find  and  refresh  his  mind  in  an  instant  upon  any  fundamental  principle  or  variation 
therefrom  of  which  he  may  be  in  doubt,  and  furnishing  an  ever-ready  and  convenient  digest  of  the 
la^nr. " 

This  emphasizes  the  fact,  which  has  also  been  practically  recognized  by  the 
members  of  the  bar  who  have  examined  the  volumes  issued  under  this  name,  that, 
although  low  in  price,  they  are  not,  in  consequence,  cheap  books.     They  are  elemen- 
tary in  the  sense  that  they  deal  with  the  elementary  branches  of  law,  but  they  are 
not   by   any   means   elementary   in   the  sense  that   they  fail  to  give  the  compre- 
hensive handling  which  the  practitioner,  as  distinguished  from  the  law  student,  re- 
quires.    In   planning  the  style  and   character  of   this  series,  the  controlling  idea 
was  that  any  principle  of  law  could  be  stated  in  simple  and  intelligible  terms,  if  the 
man  who  made  the  statement  understood  the  principle,  and  knew  how  to  express 
himself.     It  was  to  some  extent  an  attack  upon  the  old  theory  that  a  certain  amount 
of  obscurity  in  a  legal  document  heightened  the  effect  of  learning.     It  was  main- 
tained, instead,  that  any  legal  principle  could  be  statftd  in  simple  and  intelligible 
terms,  and  each  separate  branch  of  the  law,  if  carefully  studied  with  this  in  view, 
oQuId  be  mapped  out  so  that  the  fundamental  principles  involved  cotild  be  shown  in 
an  orderly  sequence,  and  in  their  relation  to  each  other.     The  soundness  of  the 
theory  has  been  shown  by  the  success  of  the  Hornbook  Series.     The  several  vol- 
umes have   been   prepared  by  different   authors,  carefully  chosen   from    the  field 
of  legal  writers,  with  the  object  of  securing  thorough  and  expert  treatment  of  the 
particular  subject  assigned  in  each  instance.     The  method  of  presentation  was  at  first 
considered  a  novel  one,  but  has  now  become  so  well  known,  through  the  seventeen 
works  issued,  that  the  Albany  Law  Journal  could  refer  to  it  in  the  terms  quoted  at 
the  beginning  of  this  iiotice.     The  books  have  been  found  so  exact  in  statement,  so 
convenient  in  arrangement,  and  so  unmistakably  clear  in  style,  that  they  have  been 
adopted  as  the  basis  of  instruction  in  over  seventy  law  schools.     At  the  same  time, 
they  have  been  found  by  practitioners  to  be  exactly  the  kind  of  book  that  a  prac- 
titioner needs  to  have  on  his  desk  for  current  reference.      He  presumably  knows 
the  law,  yet  he  often  desires  to  refresh  his  memory  regarding  some  special  branch 
before  he  takes  up  a  case  involving  questions  relating  to  it,  and  for  that  purpose 
the  arrangement  of  black-letter  paragraphs  for  the  statement  of  principles  is  pecul- 
iarly convenient      At  the  same  time,  the  exceptions  and  modifications    of    these 
principles  are  stated  in  a  different  type,  so  that  it  is  possible  for  him  to  go  into  de- 
tails of  any  question  when  he  desires  to  do  so.     The  authorities  are  grouped  in 
notes  at  the  foot  of  the  page,  and  their  completeness  is  evidenced  by  such  testi- 
mony as  the  following: 

"I  found  upon  page  58  of  this  small  volume  [Clark's  Criminal  Law],  in  a  small  compass,  a 
statement  of  the  divergent  views,  and  a  collation  of  the  authorities  pro  and  con  [on  a  certain  ques- 
tion], all  contained  in  a  more  condensed  and  satisfactory  form  than  I  have  found  in  any  other 
treatise." — Hon.  J.  M.  Dickinson,  Asst.  U.  S.  Atty.  Gen. 

"I  found  in  Clark's  Criminal  Procedure,  under  'Jurisdiction,'  authorities  regarding  the  ques- 
tion of  asportation,  for  which  I  had  on  a  previous  occasion  spent  months  of  patient  search.  Fetter 
on  Equity  has  also  already  paid  for  itself  many  times  over." — U.  S.  G.  Pitzer,  Prosecuting  Attorney. 
Martinsburg.  W.  Va. 

C1828-6  (23)  . 
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